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mm so VAN DE PHAP LY VE CAC HAN CHE 
DE BAO DAM AN TOAN TRONG HOAT DONG 

CUA TO CHUC TIN DUNG 

NGUYfiN XUAN BANG * 

Tbeo quy djnh eua Luat cac td chu'c 
tin dung (TCTD) nam 2010, TCTD 
la doanh nghiep thuc hien mgt, mpt 

sd hoae tat ca cac hoat dpng ngan hang'. Hoat 
dpng ngan hang la viec kinh doanh, cung ting 
thudng xuyen mpt hoac mpt sd cac nghiep vu 
nhan tidn gui, cap tin dung, cung ung djch 
vu thanh toan qua tai khoan^. Day la boat 
dpng kinh doanh co didu kien, nhay cam va 
riii ro cao. Chinh vi vay, thiet lap ca che 
phap ly de bao dam an toan trong boat dpng 
eiia cac TCTD la yeu cau khdng the thieu 
ciia he thdng phap luat. 

Bai viet nay phan tich quy dinh ciia Luat 
cac TCTD nam 2010 ve cac ban che dd bao 
dam an toan trong hoat dpng ciia TCTD, tu 
do dua ra mpt sd kien nghj nham dam bao 
thuc thi cac quy djnh nay trong thdi gian tdi. 

1. Ban chat ciia cac han che de bao dam 
an toan trong hoat dong ciia TCTD 

Cac ban che de bao dam an toan trong boat 
dpng ciia TCTD la nhirng quy djnh eua phap 
luat rang bupc TCTD khPng dugc thuc hien, 
han che viec thuc hien, gidi ban viec thuc hien 
hoac bupc phai thue hien mpt, mdt sd boat ddng 
nha't dinh nham dam bao an toan trong boat 
dpng ciia cac TCTD. 

Xet vi tinh chdt, cac ban che de bao dam an 
toan trong boat ddng ciia cac TCTD mang tinh 
bat buOc, the hien y chi ciia Nha nudc trong 
viec dieu chinh boat ddng ciia cac TCTD. 
Chiing thudng dtrgc bieu dat bang cac tir hoac 
cum tir nhu "khdng dugc", "phai" v.v. Tu 

nhung quy dinh do, TCTD phai tuan theo triet 
de thdng qua quy djnh trong didu le, quy djnh 
npi bd, each ung \u trong boat ddng thirc td 
ciia minh nhu tham dinh, xet duyet cap tin dung. 
Neu chii the nao vi pham thi tiiy theo tinh chat, 
mue dp, se phai chju cac hau qua bat lgi nhu: 
hgp ddng tin dung bi vd hieu, chju xir phat vi 
pham hanh chinb, xu ly ky luat, bdi thudng 
thiet hai hoac tham chi cd the bi truy cuu trach 
nhiem hinh su. Quy dinh ve cac ban che di 
bao dam an toan trong hoat dgng ciia cac TCTD 
cdn the hien vai trd cua Nha nudc trong Hnh 
vuc tidn te va boat ddng ngan hang. Nhung 
quy dinh tren khdng can thiep true tiep vao cac 
boat dpng ciia cac TCTD, ma chi quan ly vl 
md, du lieu nhirng nguy co gay mat an toin 
trong hoat ddng ma TCTD gap phai, giai quyet 
cac xung ddt vd lgi Ich trong ngi bd cac TCTD. 

Xet vi chu the, cac han chd dd bao dam an 
toan trong boat ddng ciia TCTD dugc ap dung 
va tac dpng tdi tat ca cac chii the cd lien quan 
de'n boat ddng ngan hang vdi muc dp va pham 
vi khac nhau. Cac chu thd dd bao gdm: 

-TCTD. 
TCTD chju sir tac ddng va ap dung nhidu 

nhat do day la chii the cung cap thudng xuySn 
hoat ddng ngan hang. Viec tac ddng ciia cac 
ban chd de bao dam an toan thdng qua timg 
thanh vien ciia td chuc dd ma trudc het la thanh 
vien Hdi ddng thanh vien, Hdi ddng quan trj. 
Ban kidm soat, Tdng giam dd'c va cac chuc 
danh quan ly, dieu hanh khac. 

* NCS, Truang Dai hgc Luat TP. Ho Chi Minh 
' Khoan 1, Dieu 4 Luat cac TCTD nam 2010. 
^ Khoan 12, Didu 4 Luat cac TCTD nam 2010. 



LUAT KINH TE 35 

- Co quan quan ly nha nudc. 
Sir tac dpng ciia cae ban che ddi vdi co quan 

quan ly nha nudc the hien d chd: day la mpt 
trong nhiing can cir phap ly trong qua trinh 
thanh tra, giam sat va xu ly vi pham. Ddng thdi 
day la ca sd cho cac can bp co tham quydn 
xem xet cac boat d6ng ciia TCTD cd tuan thii 
diing quy djnh ciia phap luat hay chua?, neu 
CO vi pham thi tinh chat, mire dp den dau?.... 

- Khach hang cua TCTD. 
Sir tac dpng ciia cac ban che ddi vdi khach 

hang ciia TCTD the hien d chd: khach hang se 
biet dugc kha nang ma TCTD cd thd cung ung 
cho minh ma khPng rod vao nhirng ban che do. 
Chang ban, khoan 1 Didu 128 Luat cae TCTD 
nam 2010 quy djnh: "Tdng miic dung cdp tin 
dung ddi v&i mgt khdch hdng khong vugl: qud 
15% vdn tu cd cua TCTD..." thi khach hang 
se bie't muc tdi da dugc cap tin dung de co ke 
hoach huy dpng va sir dung ngudn vdn sao 
cho hgp ly. 

Xet vi muc dich, nhu ten gpi ciia chiing, cac 
han che de bao dam an toan trong boat dpng 
ciia TCTD hudng ddn su an toan trong boat 
dpng cua TCTD. Khdng chi dung lai d dd, cac 
han che nay cdn hudng den bao dam an toan 
cho ca he thdng TCTD va toan bp ndn kinh te, 
hudng den an ninh tai chinh, tidn te ciia qudc 
gia va trat tu an toan xa hpi. Didu nay cung the 
hien y nghia to Idn ciia cac quy djnh vd bao 
dam an toan. Tuy nhien neu so sanh nhirng 
muc tieu ma cac ban che de bao dam an toan 
trong hoat dpng ciia TCTD hudng tdi thi muc 
tieu dam bao an toan toan cho TCTD la true 
tiep, ro rang hon. Tuy nhien Chuong VI Luat 
cac TCTD nam 2010 quy djnh: "Cdc hgn che 
de bdo ddm an todn trong hogt dgng ciia 
TCTD" theo do thuat ngir "trong hogt dgng 
cua TCTD" ham y chi 2 ben chu the khac nhau 
gdm TCTD la ngudi cung ung djch vu va khach 
hang la ngudi dugc cung ung djch vu. Nhu vay 
mpt van de dugc dat ra la lieu cac ban che nay 
CO muc dich hudng den an toan ciia khach hang 

hay khPng?. Tac gia cho rang cac ban che dd 
bao dam an toan trong hoat dpng ciia TCTD 
khdng nham muc dich dam bao an toan cho 
khach hang ciia TCTD ma chi bao ve quydn 
va lgi i'ch hgp phap ciia ho vi nhung ly do sau 
day: 

Mgt Id, trong boat dpng ngan hang, cac 
TCTD thudng hien dien vdi vai trd la ngudi 
cung ung djch vu bang each thuc hien cac 
nghiep vu kinh te nhat dinh, con khach hang la 
ngudi su dung nhirng djch vu do. Chinh vi vay 
van dd an toan chi dat ra ddi vdi ngudi thuc 
hien vacung ung djch vu, chu khdng phai ngudi 
thu hudng dich vu. Nhung chinh viec cung ung 
djch vu ctia cac TCTD lai dat ra \it\ dd la cung 
ling nhu the nao, chat lugng tdt hay khong tdt... 
do dd van dd bao ve quyen lgi cho khach hang 
la dieu phai dat ra. 

Hai Id, trong boat dpng cap tin dung, TCTD 
chuyen giao mpt lupng vdn, tai san cho ddi 
tac, didu dd dSn den sir thay ddi tinh trang tai 
chinh ciia TCTD va van de an toan phai dat ra. 
Vi du nhu viec TCTD cap tin dung vdi mpt sd 
vdn nhat djnh cho khach hang thi du ng tin 
dung se tang len, keo theo riii ro tin dung se 
gia tang. Neu khach hang khong tra dugc cho 
TCTD thi TCTD do cd the rai vao tinh trang 
mat kha nang chi tra, thanh toan va cd nguy ca 
pha san. Nhung neu TCTD khPng tra eho 
ngudi gui ddn thi hang loat cac quy djnh ve 
bao ve quydn lgi ciia ngudi giri tidn se dugc 
thuc \hi\ 

Tom lai, cac ban che de bao dam an toan 
trong boat dpng ciia TCTD nham bao dam an 
toan cho TCTD, bao dam an toan xa hpi, gop 
phan bao vd quydn lgi ciia khach hang ciia 
TCTD. 

Xet vi phgm vi, cac ban che de bao dam an 
toan trong boat dpng ciia cac TCTD co pham 
vi rpng hay hep tuy thupc vao muc dp nii ro cd 
kha nang xay ra trong boat dpng ciia cac 

' Xem Didu 10 Luat cac TCTD nim 2010. 
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TCTD. Neu mue dp va pham vi ciia riii ro cang 
Idn thi pham vi, npi dung ciia cac han chd cang 
rpng va ngugc lai. Nhin chung, cac ban chdde 
bao dam an toan trong boat dpng cua TCTD 
phai du lieu va bao quat hdt cac riii ro co the 
xay ra ddi vdi cac boat dpng ciia TCTD, xet d 
goc dp cu the hon thi ddi vdi mdi boat dpng co 
nhiing nii ro rieng va nhu vay cac ban chd de 
bao dam an toan phai bao quat va didu chinh 
dugc ddi vdi nhirng nii ro cu the dd. Pham vi 
cua cac ban che de bao dam an toan trong boat 
dgng cua TCTD cd tac dpng va quan he mat 
thie't vdi pham vi boat dpng ciia cac TCTD. 
Didu nay tao ra mdt loat cac mdi quan he nhan 
qua nhu sau: neu cac pham vi, nghiep vu ngan 
hang cang da dang, phuc tap (nguyen nhan) 
thi riii ro xay ra la cang Idn (ket qua). Rui ro 
cang Idn (nguyen nhan) thi cac ban che de dam 
bao an toan cang phai that chat (ket qua), cac 
ban che de bao dam an toan cang nhidu (nguyen 
nhan) thi pham vi boat dpng va eung ung djch 
vu ngan hang cang bj thu hep (ket qua). Chinh 
vi vay ma khi xay dung phap luat, nha lam luat 
phai can ddi dugc cac lgi Ich nay mpt each hai 
boa va ban bet, phai dua tren nhiing nguyen 
tac nhat djnh. 

2. Nhung nguyen tac co- ban can tuan thii 
khi xay dung cac quy djnh han che de bao 
dam an toan trong hoat dong ciia cac TCTD 

Nguyen tac xay dung cac quy djnh ban che 
dd bao dam an toan trong hoat dpng cua cac 
TCTD la nhtrng nguyen ly, tu tudng co ban co 
y nghia lam ca sd quyet djnh Didu chinh bang 
phap luat nham ban che nii ro, bao dam an toan 
trong hoat dpng cua TCTD. Tac gia cho rang, 
xay dung quy djnh vd cac ban chd de bao dam 
an toan trong hoat dpng ciia TCTD can tuan 
thu cac nguyen tac ea ban sau day: 

Thii nhdt, phdi bao qudt het cdc rui ro trong 
hogt dgng cua TCTD 

Day la nguyen tac the hien su dam bao tinh 
toan dien ciia phap luat. Nhu tren da phan tich, 
pham vi cua cac ban chd de bao dam an toan 

cho cac TCTD phu thude vao pham vi va muc 
do m\ ro cd the xay ra trong boat ddng do. B t̂ 
cu viec bd sdt mdt su rui ro nao co kha nang 
xay ra thi se dSn den sir vang bdng ciia phap 
luat nham ban che riii ro va keo theo la nguy 
CO riii ro dd cd the ap den vdi cac TCTD bat 
ky liic nao. De tranh dugc didu nay nha lam 
luat trudc hdt phai can cu vao cae boat dpng 
ma TCTD dugc phep thuc hien, cung nhu npi 
dung ciia timg boat ddng dd de tir do xem xet 
kha nang xay ra riii ro ttr dd quy djnh cac ban 
chd de bao dam an toan trong hoat dpng ciia 
TCTD cho phu hgp. 

Thii hai, ddm bdo quyin tuchii kinh doanh, 
phdi trdnh gdy kho khdn cho TCTD, khdng 
hgn che tdng truang tin dung 

Mpt van dt dat ra khi nghien cuu vd cac han 
che de dam bao an toan trong boat dpng cua 
cae TCTD la lieu nd cd lam mat di hoac ban 
che quydn tu chu kinh doanh ciia cac TCTD 
hay khPng? Mdt so nha nghien ciru cho rang 
chiing CO lam ban chd quyen tu do kinh doanh 
ciia cac TCTD". Tuy nhien, tac gia cho rang, viec 
quy djnh cac ban che de bao dam an toan trong 
boat dpng ciia TCTD khdng lam ban che quyen 
Ur do kinh doanh va cung khdng lam mat di quyen 
tudo kinb doanh vi nhiing ly do sau day: 

- Neu phap luat khdng quy djnh vd cac han 
che nay, thi khdng the dam bao tinh an toan 
trong qua trinh boat dpng ciia cac TCTD, nguy 
CO riii ro la rat nhidu tham chi cd the co nguy 
CO ma't kha nang chi tra, mat kha nang thanh 
toan va gay dd va he thd'ng ngan hang trong 
ndn kinh te. Khi dd thi quyen tu do kinh doanh 
cung khong dugc dam bao. 

- Nhu chiing ta da biet, quydn tu do kinh 
doanh ludn dugc hieu cung vdi khai niem "U-ong 
khudn khd phap luat". Khdng the cd sir ttr do 
nao "ngoai vdng phap luat". Cac ban che de 
bao dam an toan trong boat dpng cua TCTD 

^ Xem: Trudng Dai hgc Luat Ha NOi, Gido trinh 
Ludt ngdn hdng Viit Nam, 2005, tr. 107. 
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nham tao lap mpt "hanh lang phap ly" can thiet 
dieu chinh hanh vi ciia cac chu the. 

- Viec quy djnh cac ban che de bao dam an 
toan trong hoat dpng ciia cac TCTD se giai 
quyet xung dpt lgi ich trong ndi bp TCTD. Dam 
bao hai boa giira lgi I'cb Nha nudc, TCTD va 
khach hang. Qua nhtrng quy djnh nay, cac chu 
the mdi bidt minh dugc lam gi, phai lam gi, lam 
nhu the nao (?) va dugc tu do thuc hien trong 
khuon khd do. Nhu vay cac ban chd nay cang 
phu hgp, ro rang bao nhieu thi quyen tu do va 
tu chii kinh doanh cang dugc tang cudng bay 
nhieu. Ddng thdi chung giiip cho cac chii the 
trong quan he tin dung ngan hang dd dang thuc 
hien mpt each nhat quan, tranh dugc nhirng mau 
thuSn, tranh chap va tir dd khong gay kho khan 
cho cac TCTD trong boat dpng ciia minh. Mudn 
vay trong qua trinh xay dung phap luat ngan 
hang noi chung va cac han che de bao dam an 
toan trong boat dpng ngan bang noi rieng can phai 
diic nit cac hoat dpng thuc te ciia cac TCTD, coi 
day la mpt "thuc te sinh dpng" la ca sd cho viec 
ban hanh cac quy djnh ciia phap luat pbti hgp. 

Ngoai ra, cac ban che de bao dam an toan 
cho cac TCTD cung khong dugc ban che tang 
trudng tin dung. Tir gdc dp phat trien kinh td, 
tang trudng tin dung la bidu hien ciia sir tang 
trudng kinh te noi chung. Nhung neu khPng 
CO nhiing bien phap va chinh sach kinh td - tai 
chinh - tidn te phu hgp thi sir tang trudng do co 
kha nang khong bdn virng va nguy ca lam phat 
CO the xay ra. Chinb vi vay, tuy vao tirng thdi 
diem va didn bien ciia ndn kinh te ma Nha nudc 
CO nhung each didu hanh chinh sach tidn te mpt 
each linh boat, dam bao dn djnh kinb td vi mP. 
Tuy nhien, trong hoan canh nao thi Nha nudc 
cung khong the sirdung cac "ban chdde bao dam 
an toan" de ban che tang trudng tin dung thay vao 
do de phat Uien nen kinh te Nha nudc can eo chinh 
sach tidn te phu hgp. Bdi vi cac ban che de bao 
dam an toan, nhu tren da phan tich, hudng den 
sir an toan trong khi do chinh sach tidn te lai 
hudng ddn dn djnh kinh te vi mo. 

Thii ba, ddm bdo su cdn thiet, khong vu0 
qud muc tieu md cdc hgn che de bdo ddm an 
todn bdo ve 

Nguyen tac nay da co mpt sd nha nghien ciru 
neu ra mpt each khai quat .̂ Npi dung cCia nguyen 
tac nay la du lieu nhting riii ro co kha nang xay ra 
nhu the nao thi cac ban che de bao dam an toan 
dugc xac lap phii hgp va tuong xiing vdi no. Neu 
quy djnh cac ban che khong du (it ban) cac riii ro 
CO thd xay ra thi cac quy djnh do la chua dii dd 
didu chinh nham bao dam an toan va ngugc lai, 
ndu cac quy djnh vd han che dd vugt qua cac riii 
ro CO the xay ra thi nd lai khong can thiet, qua 
muc va CO the dSn den anh hudng den quydn tu 
chu kinh doanh, la ban che tang trudng tin dung 
nhu da de cap tren day. Nguyen tac nay cung co 
y nghia tren thuc te: no tao khung phap ly cho cac 
TCTD xay dung didu le va cac quy dinh npi bp 
phil hgp va dam bao tu chii trong kinh doanh. Nd 
cQng rang bupc cac ca quan Nha nudc co tham 
quydn trong qua trinh thuc thi phap luat, tranh 
can thiep qua muc vao boat dpng ciia cac TCTD. 

r/iM" tu, ddm bdo su cdng bdng, cong khai, 
minh bach 

Cong bang, cPng khai, minh bach la nhtrng 
gia trj ma phap luat hudng de'n de dieu chinh 
cac quan he xa hpi. Qua trinh xay dung phap 
luat va thuc hien cac ban chd de bao dam an 
toan trong boat dpng ciia cac TCTD cung can 
phai tuan theo nhung gia trj chung dd. Nhu 
tren da phan tich, viec quy djnh cae ban che de 
bao dam an toan trong boat dpng cua TCTD 
budng de'n an toan cho TCTD eung nhu toan 
xa hpi. Nghia la cac ban che nay duqc dat ra 
ddi vdi mpi loai hinh TCTD, can cir vao nhQng 
nii ro co the xay ra va khong co ba't ky mpt sir 
thien vj, uu ai nao danh rieng cho TCTD nhat 
djnh hoac mpt khach hang nao ciia TCTD. Dieu 
nay cung cd nghia dam bao cdng bang trong 
cac ban che de bao dam an toan. Mat khac, 
viec ban hanh cac han chdde bao dam an toan 

= Xem: Trucmg Dai hgc Luat TP. Ho Chi Minh, Gido 
trinh Ludt Ngdn hdng, 2010, tr. 151. 
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can phai cong khai, minh bach trong tat ca cac 
khau dtr thao, dong gop y kien, thdng qua, ban 
hanh, thuc hien va hoan thien phap luat didu 
chinb chiing. Didu nay tao ra su ddng thuan, 
phii hgp, co tinh kha thi va thuc hien cac ban 
chd mpt each nghiem tiic. Tinh cdng khai, minh 
bach con dugc the bien thdng qua eac quy djnh 
ro rang, cu the ciia phap luat. Cu the, nhiing 
quy djnh vd ban chd nao luat can quy djnh true 
tiep, nhirng han che nao ma luat giao cho Ngan 
hang Nha nudc hay Didu le ciia TCTD quy dinh 
cu the, ddng thdi can phai chi ra each thiic, nguyen 
tac chung de phap luat dugc ap dung thdng nhat, 
tranh nhQng each hieu khdng gidng nhau. 

Thii ndm, ddm bdo phu hap v&i chinh sdch 
cda Nhd nu&c vi hogt dgng cua TCTD vd thdng 
le qudc te 

Nhin chung, viee quy djnh cac ban chd de 
bao dam an toan trong boat dpng cua TCTD 
cung dugc xua't phat bdi cac chinh sach ciia 
Nha nudc vd tidn te va boat dpng ngan hang. 
Cac chinh sach do bao gdm chinh sach tidn te, 
chinh sach ve td chuc va quan ly he thdng ngan 
hang, chinh sach vd boat dpng ciia TCTD, 
chinh sach dam bao an toan trong boat dpng 
eua TCTD... Sir thdng nhat ciia cac quy djnh 
cung nhu chinh sach do dam bao tinh nhat quan 
va la mpt trong nhung can cu de danh gia muc 
dp hoan thien ciia be thdng phap luat. 

Ben canh yeu td thdng nhat trong he thdng 
phap luat, viec xay dung cac ban che de bao 
dam an toan trong boat dpng cua TCTD con 
can phai phii hgp vdi thPng le qudc td. Hien 
nay, phap luat cac qude gia cung cd nhung quy 
djnh vd ban chdde bao dam an toan trong boat 
ddng cua TCTD. Ching ban Dieu 40 Luat ngan 
hang thuong mai Trung Qudc thong qua ngay 
10/5/1995 quy djnh cam ngan hang thuang mai 
chap nhan khoan vay kbPng co bao dam cho 
cac thanh vien Hpi ddng quan tri. Ban thanh 
tra, can bp, nhan vien quan ly tin dung ciia td 
chtrc minh. Trong Dao luat sd 372, Luat cac td 
chuc tai chinb va ngan hang Malaixia (1989) 

quy djnh cam TCTD cho vay dd'i vdi giam ddc, 
nhan vien (Dieu 63, chuang IV) .̂ O Cpng hoa 
Lien bang Due, nhung ban chd ttrong ttr ciing 
dugc quy djnh trong Luat ve nganh tin dung EKic'. 

Tdm lai, phap luat cac qud'c gia tren the gidi 
ddu quy dinh ve cac ban che de bao dam an 
toan. Cac han chd nay tap trung vao quy djnh 
nhung van dd nhu: khdng dugc cap tin dung, 
ban chd va gidi ban chap tin dung, duy tri cac 
ty le an toan... 

3. Noi dung cua cac ban che de bao dam 
an toan trong boat dong ciia cac TCTD va 
mot sd kien ngbi. 

Hien nay, ndi dung ciia cac ban che de bao 
dam an toan trong boat ddng ciia cae TCTD 
dugc quy djnh tai chuang VI Luat cac TCTD 
nam 2010, bao gdm: 

- NhQng trudng hgp khdng dugc cap tin dung 
(Dieu 126) 

- Han che tin dung (Didu 127) 
- Gidi ban cap tin dung (Didu 128) 
- Gidi ban gdp vdn, mua cd phan (Dieu 129) 
- Duy tri cac ty le bao dam an toan (Didu 130) 
- Du phdng riii ro trong boat dgng (Didu 131) 
- Han che ddi vdi kinh doanh bat ddng san 

(Didu 132) 
Ngoai cac ban chd coban neu tren, Luat cac 

TCTD nam 2010 cdn cd mdt sd quy djnh mdi 
so vdi Luat eac TCTD nam 1997, dd la quy 
dinh vd yeu cau bao dam an toan trong boat 
dpng ngan hang dien tii (Didu 133), quy djnh 
vd quydn va nghia vu cua cdng ty kiem soat 
(Didu 134), Quy dinh ban chd gdp vdn, mua 
ed phan giua cdng ty con, cdng ty lien kdt, cong 
ty kiem soat (Dieu 135). 

Nhin chung, nhirng quy djnh tren da dam 
bao dugc nhung nguyen tac va thiet lap ndn 
tang phap ly co ban nhat cho van hanh boat 

^ Xem them: Truong Dai hgc Luat Ha N6i, Sdd, tr. 108. 
' Xem: Luat ve nganh Un dung Diic, do Ngan hang 

Nha nudc Viet Nam va T6 chuc hgp tac ky thuat Diic ban 
hanh: Phap luat ve ngftn h&ng Trung uang va ngan hang 
thuong mai mgt sd nmk, Nxb Thd giai, H, 1997. 
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dpng ciia TCTD an toan, hieu qua. Tuy nhien 
tac gia cho rang, npi dung mpt sd quy djnh 
tren vSn con gap nhung vudng mac sau day: 

Thie nhdt, vi phgm vi cda cdc hgn che cdn 
chua bao qudt het cdc chu the chiu su hgn che 
debdo ddm an todn trong hogt dgng tin dung 

Trong cac quy djnh vd cac ban che de bao dam 
an toan nhu da neu, Luat chi de cap den TCTD, 
chi nhanh ngan hang nudc ngoai (Didu 126,127, 
130,131,133), hoac ngan hang thuang mai, chi 
nhanh ngan hang nudc ngoai, quy tin dung nhan 
dan, td chuc tai chinh vi md, TCTD phi ngan 
hang (Dieu 129) hoac eac cdng ty con, cong ty 
lien ket ciia cac loai hinh TCTD ma chua co quy 
djnh ban che ddi vdi cac loai hinh TCTD khac 
nhu Ngan hang Phat trien. Theo quy djnh tai khoan 

1, Dieu 4 Luat cac TCTD nam 2010, TCTD bao 
gdm ngan hang, TCTD phi ngan hang, td chuc 
tai chinh vi mP va quy tin dung nhan dan. Khoan 
2, Dieu 4 quy djnh ngan bang bao gdm ngan 
hang thuang mai, ngan hang chinh sach va ngan 
hang hgp tac xa. Nhu vay theo cac quy djnh 
tren, TCTD khPng bao gdm ngan hang phat 
trien. Vay thi cac han chd dd bao dam an toan 
lieu CO dugc ap dung vdi ngan hang phat trien 
khong? Quyet dinh 108/2006/QD-TTg ngay 
19/5/2006 cua Thu tudng vd thanh lap Ngan 
hang phat trien Viet Nam, Quyet djnh 110/ 
2006/QD-TTg ngay 19/5/2006 vd phe duyet 
Didu le td chirc va boat dpng cua Ngan bang 
phat trien, ThPng tu 13/2010/rr-NHNN ngay 
20/5/2010 vd cac ty le bao dam an toan trong 
hoat dpng cua TCTD (sau day gpi tat la Thong 
tu 13/2010/TT-NHNN), ThPng tu 19/2010/ 
TT-NHNN ngay 27/9/2010 sua ddi, bd sung 
mpt sd Didu ciia ThPng tu 13/2010/TT-NHNN 
(sau day gpi tat la Thdng tu 19/2010/TT-
NHNN) khong cd quy djnh ve cac ban chd de 
bao dam an toan cho Ngan bang Phat trien. 
Mae du Ngan hang Phat tridn boat dpng khong 
vi muc tieu lgi nhuan, dugc Chinh phii bao 
dam kha nang thanh toan^ nhung dieu d6 khong 
c6 nghia la no khong cdn riii ro trong boat dpng. 

Chinh vi vay can quy djnh ban chd ddi vdi loai 
hinh ngan hang nay. 

Thit hai, Mgt sd quy dinh cdn chung chung, 
chua cu the, cd the gdy khd khdn trong qud 
trinh thuc hien 

Khoan 1 Didu 126 Luat cac TCTD nam 2010 
quy dinh khong dugc cap tin dung ddi vdi ".. ..cdc 
chiec danh tuong duong". Khoan 31 Didu 4 Luat 
cac TCTD quy djnh chiic danh tuong duong theo 
quy djnh tai Didu le TCTD. Thong tu 13/2010/ 
TT-NHNN va Thong tu 19/2010/TT-NHNN 
cung khPng quy djnh cu the van dd nay. 

Diem b khoan 1 Dieu 126 quy djnh TCTD, 
chi nhanh ngan hang nudc ngoai khong dugc 
cap tin dung cho cha, me, vg, chdng, con cua 
thanh vien Hpi ddng quan tri, thanh vien Hpi 
ddng thanh vien, thanh vien Ban kiem soat, 
Tdng giam ddc, Pho tdng giam ddc va cae chuc 
danh tuong duong. Nhung luat cung khong xac 
djnh hoac chi dSn dd xac djnh the nao la cha, 
me, vg, chdng, con. Ve nguyen tac, ne'u luat 
cac TCTD khPng quy djnh thi se ap dung tbeo 
quy djnh ciia Luat hPn nhan va gia dmh nam 2000. 
Nhung trong cac quan he tren, Luat hPn nhan va 
gia dinh cbi dieu chinh cu the quan he cha me 
rupt vdi con de, cha me nuPi vdi con nudi; con 
trong gia thti va con ngoai gia thii, quan he vg 
chdng. Vay con re vdi cha me vg, con dau vdi 
cha me chdng co ap dung didu luat nay khong? 

Ngoai ra, khoan 1 Didu 127 Luat cac TCTD 
quy djnh: "TCTD, chi nhdnh ngdn hdng nu&c 
ngodi khdng dugc cdp tin dung khdng cd bdo 
ddm, cdp tin dung v&i diiu kien uu dai cho cdc 
ddi tuang sau ddy...". Nhu vay ddi vdi nhtrng 
ddi tugng do, khi cap tin dung thi phai co bao 
dam. Nhung "co bao dam" phai hieu theo nghia 
nao? bao dam bang tai san hay bao dam khong 
bang tai san? vi bao dam co the bang nhidu 
bien phap khac nhu bao dam bang tai san tren 
CO sd cam cd, the chap, bao lanh, bao dam 
kbPng bang tai san. 

* Didu 2 Quye't djnh 108/2006/QD-TTg ngky 19/5/ 
2006 vd thanh lap Ngan hang Phat tridn Viet Nam 
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Thie ba, Mdt sd quy dinh mdi ban hdnh vi 
bdo ddm an todn ciia Ngdn hdng Nhd nu&c 
cdn chua phu hgp v&i Ludt cdc TCTD ndm 
2010, nen de tgo tinh thdng nhdt phdp ludt, 
cdc quy dinh do mac dii mdi ban hdnh nhung 
cdn phdi siea ddi, bd sung. 

Didu 129 Luat cac TCTD nam 2010 quy 
djnh khac nhau vd gidi ban gdp vdn, mua cd 
phan giua ngan hang thuong mai vdi cdng ty 
tai chinh. Theo dd, muc gop vdn, mua cd phan 
ciia mpt ngan hang thuang mai va cac cdng ty 
con, cong ty lien ket ciia ngan hang thuong 
mai dd vao mpt doanh nghiep khdng dugc vugt 
qua 11% vdn didu le ciia doanh nghiep nhan 
vdn gdp. Tdng muc gop vdn, mua cd phan cua 
mpt ngan hang thuang mai vao cac doanh nghiep, 
ke ca cac cong ty con, cdng ty lien kdt ciia ngan 
hang thirong mai do khong qua 40% vdn dieu le 
va quy du trir eiia ngan hang thirong mai. 

Ddi vdi cong ty tai chinh, muc gop vdn, mua 
cd phan cua mpt cong ty tai chinh va cac cdng 
ty con, cong ty lien kdt cua cdng ty tai chinh 
vao mpt doanh nghiep khong qua 11 % vdn dieu 
le ciia doanh nghiep nhan vdn gdp. Tdng muc 
gdp vdn, mua ed phan ciia mpt cong ty tai ehinh 
vao eac doanh nghiep, ke ca cong ty con, cdng ty 
lien ke't ciia cdng ty tai chinh do khdng qua 60% 
vdn didu le va quy du trir ciia cong ty tai chinh. 

Tuy nhien. Thong tu 13/2010nT-NHNN 
quy djnh gidi ban gop vdn, mua ed phan cua 
ngan bang thuong mai va cong ty tai chinh la 
nhu nhau. Vay la chua phii hgp vdi Luat cac 
TCTD nam 2010. 

Tir mdt sd phan tich neu tren tac gia dua ra 
mpt sd kie'n nghj nbu sau: 

Thu nhdt, vd pham vi, Luat cac TCTD va 
cae van ban budng din thi hanh can dy lieu bet 
nhiing boat dpng ciia TCTD co kha nang xay 
ra riii ro ddng thdi du lieu he't eac loai hinh 
TCTD CO nhung boat dpng co the phat sinh 
nhQ'ng nii ro do de bao quat he't eac ban chd de 
bao dam an toan trong hoat dpng ciia TCTD. 
Nhu tren phan tich, can cd nhirng quy djnh vd 

TAP CHi KHOA HOC PHAP LY SO 2/2011 

ban chd de bao dam an toan cho cac loai hinh 
TCTD khac nhau vdi nhirng ban chd khac nhau 
tuy thudc vao loai hinh, tinh chat, quy mo boat 
ddng cua tung loai hinh TCTD, trong do co 
Ngan hang Phat trien. 

Thie hai, Luat cac TCTD nam 2010 va cac 
van ban hudng dan thi hanh can quy djnh ro 
rang hon vd nhirng quy djnh cdn chung chung, 
khd khan cho viec ap dung nhu "chiec danh 
qudn ly tuang duang", "cha, me, vg; chong, 
con", "cho vay cd bdo ddm". Tac gia cho rang, 
ddi vdi viec xac dinh cac chuc danh quan ly 
tuong duong, Ngan hang Nha nudc can eo each 
xac djnh cu the de cac TCTD thdng nha't ap 
dung, nhu vd trach nhiem tuong duong, be sd 
quan ly, chuc vu, kha nang gay anh hudng den 
TCTD.... Ddi vdi viec xac djnh cha, me, vg, 
chdng, con: luat nen giao cho Ngan hang Nha 
nudc quy djnh tren co sd tdng kdt, danh gia 
kha nang anh hudng cua cac ddi tupng tren ddi 
vdi boat dpng ciia TCTD, phQ hgp vdi cac quy 
djnh cua Phap luat hdn nhan va gia dinh. Ddi 
vdi viec xac djnh "cho vay cd bao dam" tac 
gia cho rang can quy djnh rd trong luat la cho 
vay CO bao dam bang tai san thi mdi tao ra muc 
dp ban chd ban cae chCi the thong thtrdng khac 
va tao ra tinh an toan cho TCTD. 

Tliiiba, trong qua trinh quan ly nha nude ve 
tidn te va boat ddng ngan hang, Ngan hang 
Nha nudc can xay dung va ban hanh cac van 
ban quy pham phap luat phii hgp vdi cae quy 
djnh cua luat va cac van ban cd hieu lire phap 
ly cao ban, tranh trudng hgp phai sira ddi nhieu 
lan gay khd khan cho viec thuc hien. 

Thie tu, de dam bao cho Luat cac TCTD nam 
2010 thuc thi cd hieu qua, Chinh phu, Ngan hang 
Nha nudc can nhanh chdng ban hanh cac van 
ban hudng dan thirc hien. Theo thd'ng ke ciia tac 
gia, Luat cac TCTD nam 2010 cd 7 quy djnh 
giao cho Chinh phii hudng dan, 48 quy djnh giao 
cho Ngan hang Nha nudc hudng dSn va 34 quy 
djnh giao cho Dieu le cua TCTD quy dinh cu 
thd . . 




