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LOI NOI PAU

Duy tri tinh toan ven cua céc thi truémg chimg khodn va bio vé nha
dau nr 1a muc tidu tdi cao ciia cdc co quan quan ly ching khoan. Bé thue
hién duoc muc tiéu nay, phong tranh, phat hién va xi Iy nhing hanh vi bat
hop phép trén thi truong chimg khoan 14 mét nhiém vu cép thiét ma moi co
quan quan 1y chimg khodn déu phai déi mét. Lam thé nao dé phong ngira,
phat hién va xir Iy mot cach hiru hiéu cdc giao dich chimg khoén bat hop
phap trong bdi canh hoi nhép kinh té toan cdu va su phat trién vuot béc cua
c¢6ng nghé cao? D6 chinh 13 vAn dé ma hién nay tat ca céc Uy ban Chimg
khoan coi la c6 tAm quan trong hang diu. Ngay nay, tat ca cac québc gia déu
di dén nhan dinh rang: Mudn phong chéng va phat hién kip thai céc hanh vi
bat hop phép trén thi truong chimg khoan & thoi diém hién nay thi khong
mot bién phép nao hiru hiéu hon Hop tic qudc té. Cac dién dan cia Té chic
Quéc té cac Uy ban Ching khodn 10SCO gin day ciing da théng nhit va
dua ra théng diép: “Nhiém vu bao vé tinh toan ven cia thi trudng von trong
bdi canh hoi nhip toan ciu doi hoi cae co quan quan Iy chimg khoan phéi
hop chit ché voi nhau dé ngén chin tinh trang st dung thi trudng von quéc
té cho céc hoat dong rra tién, tai trg cho chu nghia khung bd va cac hinh
thie t6i pham tai chinh khac. Cac chudn muc quan ly quédc té chit ché, su
phdi hop va mét co ché chia sé thong tin hiéu qua la nhimmg céng cu can thiét
dé dat duoc muc tiéu trén”. Vé phia I0OSCO ciing cam két tao diéu kién
thudn loi cho su dbi thoai gita cac Uy ban Ching khoan qudc gia, hd tro cac
Uy ban nay phan tmg kip th&i véi nhimg hién tuwong tiéu cuc va tang cudng
hop tic qudc té nham chdng lai nhimg hoat déng bét hop phép trén thi
trudmg chimg khodn. ’

Méi ra dot va di vao hoat dong dugc hon bén nam, thi trudng chimg
khoan Viét Nam chua phai ddi mat véi nhitng hoat ddng kinh doanh chimg
khodn bit hop phép & mitc d6 tinh vi. Tuy nhién, d6 chi 12 van d& thai gian
bari thi trudng cang phét trién bao nhiéu thi cac hanh vi bt hop phap cang

4



trd nén da dang va phire tap bay nhiéu. Day 12 mét dac diém tit yéu cua thi
trirong chimg khodn ma Uy ban Chimg khodn Nha nudce can sém nhan thic,
danh gi4 va co bién phap phong ngtra. Véi loi thé cua ngudi di sau, thi
truong ching khoan Viét Nam co thé 4p dung nhimg kinh nghiém trong
phong chéng, phat hién va xi Iy nhing hanh vi bat hop phép thure hién trén

thi trudng chung khoan cta céc thi truong phat trién.

Vé phuong dién Iy thuyét, cic hanh vi bt hop phap trén thi truong
chimg khoan tir muoi, mudi ndm ndm trd lai day ludn la dé tai ma céc co
quan quan Iy ching khoén, cic trung tdm nghién ctru khoa hoc chimg khoan
nghién ctru hudng téi nhim xay dung cac Iy thuyét va thuc hién cac bién
phap 4p dung trong phong ngtra va xur Iy hitu hiéu cac hanh vi nay. Chung
cang mang tinh thoi su hon trong bdi canh hoi nhéap kinh té qudc té, khi ma
tinh trang giao dich bt hop phép trén thi trudng ching khoan da trd thanh
mot van d& cép thiét do tinh chat xuyén bién giéi cua cic giao dich cliing nhu
pham vi1 anh hudng cua ching. ( Viét Nam hién na\y\', trong linh vuc nghién
ctru khoa hoc chimg khoan con & giai doan so khai mdi chi ¢6 mét cong
trinh nghién ciru cta Ban Thanh tra, Uy ban Ching khoan Nha nuéc vé céc
hanh vi bi ¢cdm va han ché trén thi truomg chimg khoan ma chua ¢d mét cong
trinh nghién ciru khoa hoc mang tinh chuyén sau va hoc thuét vé cac giao
dich chitng khoén bét hop phap trén thi truomg chitng khoan, va dic biét 1a
trong bdi canh héi nhap toan cau. Dé tai nay 1a mot nd luc nghién ciru nham

bt dip phan nao su thiéu hut d6 wong ly thuvét chung khoan cia Viét Nam.

Vé bo cug, ching t6i chia dé tai lam ba chuong.

O chuong 1, ching t6i trinh bay cac khai niém co ban ciing nhu cac
hinh théi truyén thdng cua cic giao dich bat hop phép trén thi trudng chimg
khoén thir cip. Trong khubn khb con han hep cia dé tai, ching toi cling da
d& cdp dén mot sé hanh vi bit hop phép trén thi trudng so clp. Van dé nay,

néu co dip, sé€ duge chung to1 quan tdm hon & mot d€ tai khoa hoc khac.

Chuong 11 caa dé tai trinh bay nhirng nhén t5 lam bién dang cac hinh

thai truyén théng cua cic giao dich bit hop phép trén thi truomg chimg



khoén, d6 la su phat trién cia céng nghé thong tin va sir toan ciu hoa nén
kinh té thé giéi. Nhan déy, chiing t6i mudn khing dinh ring, vé ban chat thi
céc giao dich bat hop phéap hoan toan khéng thay ddi, ma chung chi thay ddi
vé phuong thire hoat dong, ma chii yéu 14 vé pham vi anh huong va pham vi
hoat ddng ma théi. Mot s6 cac giao dich bat hop phap méi duge céc co quan
quan 1y thi trudng & cac nuée phat trién phdi hop va dua ra xir Iy gan day
cling duoc trinh bay trong chwong ndy. Cac giao dich bit hop phap xay ra
rat nhiéu, nhung trong khuén khd d& tai nay chung t3i chi Ira chon mét sé
giao dich dac biét, trong dé céc co quan quan ly da thuc hién cac ph(rcmg
phép phat hién va xtr Iy ma theo ching tdi nhan thire, rit dang duoc ching ta
quan tam. Tir nhimg kinh nghiém thuc té trong xt Iy cic giao dich bat hop
phdp nay cta cdc co quan quan ly chimg khodn trén thé gidi, nhom thuc
hién dé tai da ddc rut ra duge mot sé bai hoc kinh nghi€ém cho c¢dng tac hop

tac qubc té dé phong chéng, phat hién va xit Iy céc giao dich bat hop phap.

Chuong 1II cua dé tai d& cap dén thi trudmg chimg khoan Viét Nam
dudi gée d6 phong chéng, phét hién va xir IV cac hanh vi bat hop phéap. O
phﬁn dau. chung t4i trinh bay thuc trang va tiém nang phat sinh cac hanh vi
bt hop phap trén thi truémg chimg khoan. Nhitng van dé con gy nhiéu birc
xuc vé khung phap 1y, vé co ché quan Iy, ciing nhu chién luge phat trién
nganh chimng khodn ndi chung, duéi goc d6 phong chdng va xir IV céc giao
dich bat hop phap déu dugc ching t6i trinh bdy cu thé va chi tiét. Sau d6
ching t6i trinh bay mét s6 dé xuft nhim xir ly cdc van dé néu trén. Cac dé
xuét nay bao gém cac giai phap mang tinh phap v, cic giai phap k¥ thuat.va
cic bién phép ning cao dao dic nghé nghiép ciia nhiig tic nghiép vién hoat
dong truc tiép trén thi trudmg chimg khoan. Trong nhém céc giai phap nay,
ching to1 dédc biét quan tdm dén vai tro cla cac moi quan hé quéc té song
phuong, da phuong trong phong chéng, phat hién va xir Iy céc hanh vi bat
hop phép trén thi trudng ching khoan. Chiing t6i mudén nhén manh mét diéu
quan trong la tat ca cac giai phap nay déu 13 cac gial phap bd sung chu
khéng phéi 1a cac gidi phap thay thé. Ching b tror cho nhau va phai duoc
thuc hién mot cich ddng bd. C6 thé coi 1a d6 14 nhimg cdu phan quan trong
nhét trong chién lroc phong chdng, phat hién va xir Iy cic giao dich bét hop
phap trong tinh hinh méi.



Vén dé phong chdng, phat hién va xit Iy cc hanh vi bét hop phap chi
12 mot khia canh nhim xdy dung mét thi trudng chimg khoan én dinh, an
toan, hiéu qua va trd thanh mét kénh huy dong von trung va dai han cho nén
kinh té phét trién. Nhu da néi & trén, day 1a mdt vén dé c6 tinh thoi su va
con rat nhidu didu chiing ta can phai nghién ciru sdu hon dé ¢ thé xdy dung
dirge mot chién lwoc phong chdng va xir 1y cac hanh vi bt hop phap trén thi
trudmg chimg khoén nhét quéan, kha thi, phit hgp véi xu thé thdi dai nhung
ciing phtt hop véi chinh sach phat trién kinh té€ chung ctiia quéc-gia. Trong
khuén khd @ tai nay, ching t6i mdi chi cung cip duge mét phan rit nhd
fuong théng tin cho van dé nay. Ngoai ra, ching tdi ciing hoan toan nhin
thirc duoc rat nhiéu nhiing thiéu s6t va han ché vé kién thirc, vé bd cuc tham
chi ca vé hanh van chua dugc mach lac cta dé tai hay céc thuat nglt chuyén
mon con chua dugc Viét hoa. Ciing can phai néi thém rang, vi ching khoan
la mot linh vuc phire tap va mdi mé, nhiéu thudt ngit hién chura duoc théng
nhit trong tiéng Viét. Méc di ¢o nhing thiéu sét va han ché néu trén. nhung
chiing 161 hy vong rang dé tai ciing van chira dung nhitng gia tri khoa hoc va
thuc tién nhét dinh, ddng thoi nhitng han ché trén s& khéng anh hudng nhiéu

dén cac gia tr1 nay cua dé tai.

Cubi cling, chung t4i ciing xin ¢am on. ba Vii Thi Kim Lién, truéng
Ban Quaén ly Phét hanh Chimg khoan, 6ng Nguyén Tu Nguyén, dai dién Hoi
ddng Khoa hoc va mot sé dong nghiép khac tai Uy ban Chimg khoan Nha
nude da co nhig v kién déng gop rat qui gia gitip chung t6i trong qua trinh
thure hién dé tai.

Ha N¢i, mua dong nam 2004

Nhom thuc hién d@é tai



Chuong I

NGHIEN CUU CO BAN VE CAC GIAO DICH BAT HOP PHAP
TREN THI TRUONG CHUNG KHOAN

1.1. Khai niém va cac loai giao dich bat hgp phat trén thi truomg chitng

khoan

C6 thé néi, thi trudmg chimg khoan 13 mot thé ché tai chinh bac cao va
12 san phdm tinh tdy cla nén kinh t€ thi trudng, hoat déng vai nhimg thiét
ché phuc tap va riéng biét, voi nhitng quy tuat chi phdi khic nghiét, sau sic
va anh hudng todn dién dén tinh hinh phdt trién kinh t€-x4 hoi cua dat nudc.
V6i co ché van hanh phic tap nhu vay, cac hoat dong tir phat hanh ching
khodn trén thi truong so c¢dp cho dén cdc giao dich ching khodn trén thi
truong thi cap déu doi hoi phai tuin thu cic quy dinh nghiém ngat cia luar
phdp vé chitng khodn va thi trudng chiing khodn.

Trén bat ctt mot thi truong ching khodn ndo, muc tiéu hang diu clia
co quan quan 1y 1a duy tri mét thi trudng cong bang, hiéu qua va hoat dong
on dinh. C& nhu vay, thi trudng ching khodn méi thuc hién duoc vai trd clia
né 12 kénh huy dong von ddu w va luu théng cdc ngudn von diu v, tao ra
mot moi trudng canh tranh 1anh manh, kich thich cac doanh nghiép phat
trién san xudt, kinh doanh, 12 cong cu hiru hiéu gitip Nha nudc thuc hién céc
chinh sach kinh t€, xi h¢i. Cic hoat dong giao dich trén thi trudng ching
khodn luén luon tiém an nhimg yéu 16 téu cuc. Nhitng yéu 16 nay chd véu
dem lai lgi ich phi phdp cho mdt hoac moét vai doi tugng trén thi trudng, nd
kKim ham su phdt trién cta thi trudng. Thi trudng chimg khodn cdc nuée trén
thé€ gidi déu cé quy dinh cadm d&i véi mot s6 hanh vi giao dich di nguoc lai
nguyén tac cla thi trudmg, lam xam hai dén sy dn dinh va phét trién cha thi
truong ching khoan. Viéc tién hanh cdc hoat dong giao dich bi cim cé thé
gdy ra nhimg tic dong nguge chiéu déi voi thi trudng chimg khodn nhu tao
ra cdc phan dng day chuyén, tic dong x&u dén hoat dong chung cua thi
trudng ching khodn, lam gid ca ching khodn bién dong bat thuong va lam
gidm long tin cia nha ddu tu d6i v6i thi trudmg. Cic chi thé tham gia vao
hoat dong giao dich trén thi trudng ching khodn déu phai tuan thi nghiém
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ngit cdc quy dinh vé cdc giao dich bi cim thuc hién trén thi trudng, néu vi

pham céc quy dinh nay thi s€ bi x{r 1 theo quy dinh ctia phdp luat.

Vay c6 thé dinh nghia: Cdc giao dich bdt hgp phdp la nhiing giao dich
xdm pham dén cdc nguyén tdc co bdn cia thi truong chitng khodn, trdi véi
trdr tw qudn 1y thi trudng, lam xdm hai dén loi ich cua thi truong va céng
chiing ddu tu trén thi trudmg chitng khodn.

Cic giao dich bat hop phdp duoc quy dinh tai cdc van ban quy pham
phép luat do co quan Nha nuéc ¢6 thdm quyén ban hianh nhim cim cic chi
thé tham gia thi trudng ching khodn thyc hién. Ching thudng cé cic dic
diém sau:

- Cdc giao dich bat hop phédp trén thj trudng chimg khodn do co quan
Nha nude c6 thim quyén quy dinh.

- Poi tuong 4dp dung 1a tat ca cdc chit thé tham gia vao thi trudng ching
khoan.

- Cdc giao dich b4t hop phip 1a nhiing giao dich xam pham dén céc
nguyeén fic co ban ca thi truong ching khodn.

- Viéc thuc hién cdc giao dich bdt hgp phdp nhdm phuc vu cho lgi {ch
c4 nhan cla chu thé thuc hién giao dich d6, 1am xam hai dén loi ich
chung cua thi trudng va cua cong ching dau tir khic.

Cic giao dich bat hop phdp c6 thé dugc chia 1am hai nhém. Mot s6
giao dich bi coi 12 bat hgp phdp trong mot s6 giai doan nhat dinh, tai thi
trudong chimg khodn ¢ mot nudc nhat dinh. BS 1a nhitng giao dich khong phu
hop véi trat o quan 1y, co s& vat chat k¥ thuat, quy mo va irinh d6 phat trién
cua thi trudng ching khodn tai nude dé, vi du nhu giao dich bin khong
chitng khodn, cho vay ching khoan... Khi thi trudmg chitng khodn tai nudc
dé phat trién, co s& vat chat k¥ thuat va trinh do quan 1y duoc nang cao thi
nhimg hanh vi giao dich nay cé thé duge co quan quan 1y xem xét va cho
phép thuc hién. Nhém thtt hai 12 nhing giao dich bét hop phdp bi cim-vinh
vién, d6i v6i moi chi thé tham gia thi trudng va & thi trudng ching khodn
clia tat ca cdc nudc. D6 1a nhilng giao dich xam hai dén nhiing nguyén tic
hoat dong co ban cua thi trudng chimg khodn, nhu: giao dich néi gidn, giao
dich thao ting thi trudng, théng tin sai si that... Trong pham vi cla dé tai

nay. chiing t6i chit yéu tap trung vao nghién cifu cdc giao dich bat hop phép
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thudc nhém thd hai, bao gém: giao dich noi gidn, giao dich thao ting thi
trudmg, giao dich mang tinh lira ddo va giao dich rira tién.

Ben canh viéc dua ra nhimg nghién cifu co ban vé cdc loai hinh giao
dich bat hop phép, chiing t6i mudn mang dé€n cho ngudi doc mot s6 nhing vi
du cu thé vé nhitng giao dich bt hop phép trén thi rudng chiing khodn cua
cdc nudc trén thé gidi va trong khu vuc, nham khic hoa r6 nét hon cédc hinh
thai giao dich bat hop phdp truyén thong trén thi truong ching khodn. Nhém
thuc hién dé tai da lua chon mot s& tinh hudng thuc t&€ da duge cdc co quan
quan 1y thi trudng phat hién va xu 1y trong thoi gian gin day.

1.1.1. Tiéu chi xdc dinh va cdc loai giao dich noi gidn

Hanh vi mua bdn néi gidn 1a hanh vi Igi dung vi thé cong viéc, hodc vi
thé chitc vu dé str dung thong tin cé dugc tlr cong viéc nham truc ti€p hoac
gian uép thuc hién cac hoat dong mua bdn ching khoan dé truc loi. Hanh vi
mua ban noi gidn dugc xem 1a phi dao ditc vé mat thuong mai vi viéc thuc
hién hanh vi giao dich noi gidn € phd bd tinh cong bang twén thi trudng
chitng khodn, di nguoc lai nguyén tic co ban cua thi truong. Mua bdn noi
gidn duge xem nhu 1a vi pham quyén loi chung vi loi dung nguon théng tin
tlr bén trong, viéc mua bdn nod1 gidn co thé thu duoc loi nhuan hay tranh duoc
thua 16 va hau qua cta hanh vi niy s&€ do nhimg ngudi khong ¢é duge ngudn
thong tin dé ganh chiu.

Poi wgng thuc hién hanh vi giao dich né1 gidn 1a “ngudi noi
bo (insider), day la nhftng ngudi nam ducc “thong tin ndi bé” (inside
information) nh& viio tu cdch thanh vién ca t6 chic quan 1y, ldnh dao, gidm
sit nha ph4t hanh hodc nhd vao chifc ning hoat dong cua ho trong t§ chitc
phat hanh. N gudi noi bo trong hoat dong quan 1y, kinh doanh ching khodn
bao gébm:

- Cdn bo quan 1y, ngudi dai dién, cdn bd dudi quyén va cdc nhan vién
khdc cla cong ty niém yét (ké ca nhilmg ngudi thude cong ty me cua

cong ty niém yét) biét duge nhitng théng tin trong yéu cia cong ty
trong khi thuc hién nhiém vu cua minh;
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- Céc ¢6 dong cla cong ty niém yét hodc cic bén gép von, biét dugc
nhimg thoéng tin trong yéu cla cong ty niém yét trong khi thuc hién -
cdc quyén cla minh;

- Nhitng ngudi ¢ quyén lgi lién quan t6i cong ty niém yét theo quy
dinh cla luat phdp va cdc quy ché, biét duge thong tin trong yéu vé
cong ty niém yét trong qud trinh thue hién cic quyén cua minh;

- Nhimg nguoi, khong phai 1a cdn bo quan 1y cua cong ty niém yét, da
k¥ két hoac dang dam phan dé ky két hop déng vdi cong ty niém yét
trong qué trinh thuc hién cdc quyén cta minh.

- Kiém todn vién va nhitng ngudi cé lién quan cla té chic kiém todn

dige chi dinh kiém todn céng ty niém yét;

- Cdn b, cong chitc cua Uy ban Ching khodn Nha nuéce, Trung tam
Giao dich Chuing khodn va nguoi c6 lién quan;

- Cian bg, cong chic cdc co quan khdc duoc ti€p can vdi thong tin ndi
ba.

.\\

“Théng tin ngt bo” trong giao dich ndi gidn 13 thdong tin quan trong,
chinh xdc, chua dugc cong bd, lien quan dén mot hodc nhiéu té chitc phdt
hanh. mot hoac nhiéu ngudi mua bdan chiing khodn ¢é k¥ han, mot hodc
nhiéu san pham tij chinh d3 dugc niém yét. Néu thong tin bi rd ri s& ¢6 kha
nang anh hudng dén gid chiing khodn, gid hop déng hodc gid sdn pham tai
chinh.

Thong tin ndi bd bao gém nhitmg thay d6i 1én trong cdc chinh sach
diu tu va quan 1y cua cdc cong ty niém yét; hoa don hodc séc clia cong ty
khéng duoc chdp nhan; giao dich cua cong ty v6i ngan hang bi cam hoac bi
dinh chi; cong ty gap ton that hoic do hi€ém hoa thién nhién; cidc vu kién
tung 16n; tinh trang phé san hay thau tém cuia cOng ty; ngan hang gidm sat
bat ddu quan Iy cdc cong ty 6 lién quan; nhitng khé khin trong viéc tra no
cla cong ty; cdc khoan 16 khdc s€ lam giam gid tri tai san thuc cé cua cong
ty t61 10%:; nhitng thay déi trong Hoi déng quén tri vA Ban gidm déc; cdc k&
hoach phan bé loi nhuan; sdp nhap véi cong ty khic; chuyén ddi loai hinh
kinh doanh; gidi thé cong ty; thuong mai héa mot san phim méi hay mot
céng nghé mdi; ¢ su chénh léch 16n vé Igi nhuan trude thu€ hoac gl nhuédn

rong trong ban du todn gan nhat véi ban bdo cdo hic dong clra cua ngay giao
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dich; hoac bat cif su viéc nao khic ¢6 anh hudng quan trong dén dénh gia
cuia nha dau tu.

Mot s6 loai giao dich n6i gidn phé bién trén thi trudng:

Classic insider trading (Giao dich néi gidn cd dién): Gidm déc hoac
ngudi cé lién quan trong coéng ty mua hodc ban cd phifu trude khi ¢é mot
thong tin nhay cam véi gid ca ching khodn dugc chinh thic cong bo.

Front - running (Mua bdn ndng tay trén): Nhia moi gidi/kinh doanh,
do biét trude khach hang cta minh ¢6 mot Iénh giao dich sé€ gay anh hudng
16n 161 gid ca thi truong nén thuc hién ludn giao dich d6 nhung dimg tén anh
ta hodc dimg ten moét khich hang khdc va huong loi tr viéc dén ddu thong
tin. Hanh vi nay c¢6 thé thuc hién v&i chimg khodn hoic cdc cong cu khic
cua thi truong.

Scalping (Mua bdn trudc): Giao dich mua hoac bdn ching khodn
trude khi mot thong tin nao dé duge chinh thitc cong bo.

N,

‘Piggy-backing (An theo): Nhd moi gidi, sau khi quan sit loat giao
dich ctia mot khdch hang c¢é ty 1é thanh cong cao, lién tu bt chudc (hoac
giup cho khéch.héng khdc bat chude) vu diu tu cua anh ta. Hanh vi nay
twong tr nhi hanh vi nang tay trén cha khdch hang nhung xay ra sau khi
giao dich cta khiach hang di hoan tat.

Inside market information (Thong tin thi truong néi b6): Nha moi
gidi/kinh doanh loan tin ring mot su kién giao dich nao dé dang hodc sip

Xay ra va lam cho gid ca bién dong. Tuong tu nhu mua bin ndng tay trén.

Giao dich n6t gidn 12 moét rong nhitng giao dich bat hgp phdp ma bat
k¥ co quan quan ly thi trudng ching khodn nao ciing phai lo ngai. Khi cic
nha ddu tu ti€n hanh dau tr von cla ho vao thi trudng ching khoin, mot
trong nhimg yéu ciu hang diu nhim duy tri 1dong tin clia cdc nhi ddu tu vao
thi truong 1a cdc giao dich trén thi truong phdi dam bdo tinh cong bang va
minh bach. Céc giao dich ndi gidn gay ton thuong dén cic quyén loi hop
phdp cta nha dau tu, [am x6i mon nghiém trong 1dong tin clia ¢ong ching diu
i doi voi thi trudng.
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ASIC kién M.J. Petsas va M. Miot

Ngay 24/8/2004 vira qua, Uy ban Chai‘ng khodn va Péu ne Uc (ASIC) da
tuyén bo co quan ndy dang dé trinh cdc thii tuc xit phat lén toa dn Lién bang
tai Metbourne déi voi ong Messrs John Petsas va Marc Miot vi da tham gia

véao mét hanh vi giao dich néi gidn vao thang 1/12003'. Vu kién nay lién quan

| 161 viéc mua cde hop dong quyén chon mua (call option) c6 phiél ciia cong ty

BRL Hardy vao ngdy 13112003, trude khi viéc sdp nhdp giita BRL Hardy va
Constellation Brandds duoc céng b6. ASIC cho rdng éng Petsas, véi vai tré ld
mot nha quan 1y quan hé khdch hang tai Tdp doan Ngdn hang New Zealand

va Uc biét duoc thong tin mdt va thong tin nhay cdm vé viéc sdp nhdp BRL

Hardy va Constellation. Ong Petsas d@ bdn thong tin ndi bé nay cho éng Miot

| va ngay sau dé ong Miot dd mua 95 hgp déng quyén chon mua cd phiéu BRL.

Rét cubc, ong Miot da kiém mot khodn lgi nhudn xdp xi 128.000 AUD nr giao
dich bdt hop phdp. ASIC cdo buéc rang, bi don da vi pham cdc quy dinh vé
giao dich ndi gidn, va phdi chiu phat tién lén to1 200.000 AUD. ASIC ciing yéu
cau boi thuong cho cdc bén dét tde chiu thiét hai do bdn cdc hop dong quyén

| chon mua chitng khodn cho cdc bi don va bdt ky loi nhudn nao ma cdc bi don

thu ditoe tie nhitng vi pham trén déu dicoc chuyén thanh tién boi thuong. Py la

| lan dau tén ASIC thuc hién thii tuc xir phat ddn si déi voi cdc vi pham quy

| dinh vé giao dich néi gidn.

ASIC kién R. Doff

Khéng bao ldu sau vu viéc nay, ngay 19/11/2004, lai mot nhdn vién kinh

| doanh bdt dong san tai Svdney bi phdt hién dd giao dich ndi gidn. ASIC da
| tién hanh diéu tra va két ludn éng Robert (Bart) Doff, mdt nhdn vién kinh
doanh bdt dong sdn tai Sydney da giao dich néi gidn cé phiéu cua hdng hang

| khéng Qantas Airways (Qantas) triedc khi hdng nay tuyén bo s€ tiép quan hoat

dong cua hang Impulse Airlines. Theo ASIC thi éng Doff dd vi pham cdc quy
dinh vé giao dich noi gidn cia Ludt cong ty 2001 khi- dng ta &zua 20.000 cé
phiéu Qantas. Nhiing c& ph{éii nay dugc mua diing tén cia C 5ng ty Jetoten
Pry, cong ty ma ong Doff la gidm doc diy nhdt. Ong Doff sé bi xét xit vao ngay
1711212004. |

' Theo ASIC- Media and Information Release-2004
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1.1.2. Tiéu chi xdc dinh va cdc loai giao dich thao tiing thi truong

Thao ning thi trudmg (& cdc hanh vi mua bdn chimg khodn nham lam
cho gid' chimg khodn tang lén hodc gidm xudng mot cich gia tao, khong
phan 4nh ding cung cdu ching khodn thuc sy trén thi truomg chimg khodn.
Hanh vi thao ting thi trudng dugc thuc hién bdi nhiu ca nhan, 16 chire (it
khi thuc hién bdi mot cd nhan). Nhém ngudi nay cd su lién két, thoa thuan,
thong dong vdi nhau dua trén nhing wu thé clia nhém vé tap trung von, wu
the ndm giit ¢d phi€u hoac loi dung wu thé vé thong tin dé cung nhau tién
hanh giao dich lién tuc mot hodc mot s6 loai ching khodn nhat dinh, véi
muc dich lam cho gid cia cic ching khoan d6 tang 1én hoac giam xudng
mot cach gia tao.

1.ong tin clia ¢ong chdng vao tinh cong bing cla thi truong gép phéin
tang cudng kha nang thanh khodn va hiéu qud hoat dong clia thi trudng.
Hanh vi thao ting thi trudng gay t6n hai dén tinh toan ven cia thi trudng, va
do dé lam x6i mon long tin cla cong ching déi véi thi trudng ching khodn
cting nhu thi trudng phai sinh théng qua hanh vi thao ting gid, [am mat chic
nang phong vé clia cdc thi trudng nay va gdy ra mot biéu hién gia tao trong
hoat dong cua thi trudng. Vi thé, cdc co quan quan Iy ¢ cic nudce én thé
giGi déu hudng 61 cac hé thong thich hop nhim phat hién, diéu tra va xir 1y
cdc hanh vi thao ting thi trudng. Cic nhan t6 cdu thanh hanh vi thao ting thi
trudng thudng khac nhau tiy thudce vao tung loai thi trudng.

Muc tiéu ctta giao dich thao ting thi trudng nham:

- Thdéng tri va kiém sodt thi truong: Phdn ldn cac giao dich thao ting thi
truong déu lien quan dén muc dich chiém 14y quyén kiém sodt thi
trudmg bing cdch mua mot khéi luong 1én ching khodn & gia gia tao

" (long doan thi trudng).

- Gay anh hudng dén gia hoac gid tri cua ching khodn hodc hop déng
phdi sinh nhidm: mua chimg khodn véi gid thdp hon, ban vé6i gid cao
hon, gay anh hudng dén gid dat mua trong hoat dong thau tém hoac
cdc giao dich khdc, hoac phuc vu cho cic giao dich canh tranh.

- Gay anh hudng dén gid cta moét hgp déng phdi sinh hoic cédc tai san

kém theo.
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- Gay anh hudng dén gid ciia mot ching khodn kém theo mot chi s6;

- Gay anh hudng dén gid dat mua trong mot dgt phdt hanh ra cong
chiing hodc phét hanh riéng 1€;

- Gay anh hudng dén gid/chi s6 chuyén déi trong méi lien hé véi hoat
dong sdp nhap cla cic cong ty;

- Gay anh huong dén gid cia chiing khodn trong hoat dong thau tém;

- Téc dong mot s§ ngudi dat mua, mua hoic bdn nhitng tai sdn hoac
quyén d6i véi tai san, hodc khong thuc hién nhitng hanh vi trén.

- Téc dong dén tai khoan/ban can déi tai san cha cdc nha dau wr ¢ 16
chuec;

Céac doi tuong tién hanh giao dich thao ting thi trudng c6 thé 1a
- Nha phdt hanh mét chimng khodn;

- Céc doi tugng tham gia thi trudng ching khodn, thi truong phdi sinh
hodc thi truong tién t&;

- (Cic dinh ché rung gian trén thi truong;

- Bat ¢t d6i twong nao thude cac thanh phédn k& trén hoat dong trén co
sO cau ket véi mot ngudi khic.

Mot s6 dang giao dich thao ting thi trudng pho bién:

- Thao ting tang cau (demand side manipulation): k¥ thuat thao ting
dugc st dung nham tang gid chimng khodn. Gid ting lam ting luong
ngudl mua trén thi trudgng. Gid thi truong tang khéng lién quan téi viée

~ tdng gid tri ¢cha khodn dau tu.

- Thao ting tang cung (supply side manipulation): k¥ thuit thao ting
dugc sir dung lam giam gid chiing khodn. Gid ha 1am tang lugng ngudi
bdn, ké ca bdn khdng. Gid thi trudng gidm khong lién quan i viéc
tang gid tri cua khoan dau .

Chu thé cia giao dich thao ting thi trudmg ¢ thé st dung mot s& ky

thuat sau day nhdm gay anh huong t6i cdc chimg khodn trén thi trudng. Cic
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k¥ thuat niy c6 thé 1am gid tang hodc gidm t6i mic mong mudn. Chiing
kho4n ¢4 tinh thanh khodn cng thap thi cang dé ndm duoc quyén kiém sodt
va do dé cang dé thao ting.

» Poi véi gia chimg khoan :

- Bait and switch (Phao tin dén dé ban chitng khodn) : 12 hanh vi tung
tin vé mot loai ching khodn “dugc wa chudng” trong thing (thudng la
khong ¢6 co s xdc ddng), va ban ching khodn nay cho mét nhém
khach hang. Nhém khdch hang ndy ti€p tuc ban lai chimg khodn dé
kieém mot chiit 101, va bang cdch d6 khién cic nha ddu tr quan tam va
mua véi gid cao hon. Qud trinh ndy c6 thé lap lai vai ldn, ddy gid ngay
cang tang.

- Painting the tape (Giao dich gia): Tién hanh mot loat cdc giao dich
mua va bdn mot loai chimg khodn nao dé nham muc dich tao ra mot
thi truong su soi dong gia tao doi véi loai chimg khodn dé.

- Highest bidder or transactions at progressively higher prices (Pdu
gid mua cao nhdr hodc giao dich vér mitc gid cao lién tuc): Phuong
phip nav dugc sir dung nham ting gid ching khodn bang cach lién tuc
dit mua & mic gid cao nhdt, lam cho cdc nha dau tu khic trd nén quan
tam dén chitng khodn dé. K&t qua l1a mic cung thi trudong sé giam di
nhanh chéng va kéo theo 12 gid chimg khodn bi ddy lén vo 161. Ngudi
ta ciing cd thé thuc hién cdc giao dich dang nay (theo chiéu nguoc lai)
nhim lam ha gid mot chiing Khodn nao dé.

- Hype and dump (Théi phéng gi¢ roi bdn thdoy. Théi phong gid
chimg khodn bing viéc st dung bdo cdo, loan tin don, dua ra cédc
khuyén nghi moi gidi lira dao hoac cudng diéu v.v. Khi gid d3 tang,
chimg khodn lap uic duoc ban thdo. Ky thuat nay c¢6 thé dp dung
nguoc lai bing cich dim gid c6 phi€u xudng, cho phép ké thao ting
mua dugc cd phi€u & gid thap hon.

- Pump and dump (Bom gid chitng khodn roi bdn thdo): Giao dich véi
mic gid ting lién tuc, tao cho nha déu tu ¢dé cam gidc ching khodn
dugc giao dich séi ddng, sau d6 ban thdo hodc ban ching khodn voi
luong 16m.
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Ramping (Thay doi gid déng cita): Tang gid déng clra bang cdch dar
gid mua hodc khéi luong mua tai hodc gan thdi di€ém déng cira 1am
thay déi gid déng cira (gid dit mua thuong ha vio sdng hom sau hoac
vao ngay chi ¢é 1énh dat mua).

Window dressing (Nguy trangiChe ddu): 1.A hanh vi lira dao cia nha

dau tu ¢ 16 chifc dé dinh gid ching khodn ¢ miic mong mudn.

<+ D3di v6i khoi luong chimg khoan :

Chain letter rally (Gdy anh hudng ddy chuyén): La hién tugng cic
nha diu co trén thi trudng di vo tinh gidp dd nhiing ke thao ting thi
trudng, khi ho ¢6 nhitng hoat dong twong tdc 1an nhau 1am cho ching
khodn ¢6 xu hudng gia tang vé khoi luong va gid ca.

Churning/pass the parcel (Mua bdn khudy dong): ké thao ting thi
trudng nam gitt mot khoi luong co phi€u va ddng thai dat lénh mua va
bdn chitng khodn dé qua mdt nha moi giGi hoac nhiéu nha moi gidi
nhdm tao &n twong [a thi truong cho ching khodn dé dang rir soi
dong. Nhitng 1€nh nay thudng dugc dat ¢ mic gid cao dan.

Pools (Canh ry): Mot nhém ngudi thuc hién viéc thao ting thi trudng
théng qua viéc mua bdn chimg khoan theo kiéu ké tung ngudi himg.
Thudng 12 thong qua cling mot nha moéi gidi. Bing cdch nay ho da lam
cho khéi luong giao dich ching khodn ting bat ngd va gy su chd ¥
cua cdc nha ddu tr khéc.

Short squeeze (Ep gid nguoi bdn khéng): Hanh vi ling doan thi
truong bang cdch mua mdt lugng rat 1én chimg khodn, tir dé budc
nhimg ngudi dang trong trong vi th€ ban khdng bit budc phai mua
ching khodn dé trang trai cho vi th€ ctia ho. Viéc ho bit budc phai
mua chiing khodn cing day gid ching khodn 1én cao hon.’

Matched orders (Khép lénh cé cdu két): Mot nhém ngudi lién két voi
nhau d€ thuc hién nhitng 1énh da sip dit trudc bing cich dit iénh mua
va 1énh ban twong tng cho cing mdt chiing khodn, cung khéi luong,
cing muc gid dé tao thi trudng.
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Wash sales (Giao dich gia tao/bdn phii tay): Clng lic dat ca lénh
mua va l&nh bdn. Giao dich ching khodn ma khong ¢d su thay déi chd
s& hitu ching khoan.

*» Mot so k¥ thuat thao ting chung khac

Warehousing hay parking (DI tdc do): La k§ thuat bdn hoic mua
mot phén ¢d phiu cho cdc “d6i tdc 40” nham giit kin tung tich nhitng
ngudi hudng loi that su trong cdc giao dich nay. Thudng sir dung dé
che ddu ngudi s& hitu dich thuc trong cdc giao dich thau tém, hoac khi
cdn nam quyén biéu quyét trong cong ty ma khong dé 16 méi quan he
gilta “d6i téc a0” va chil s& hitu dich thuc.

Churning and burning (Mua bdn khudy déng va lam hai khach
hang): Tién hanh cdc giao dich mua bdn khudy dong trén tai khoan
cuia mot nha moi gidi vi muc dich ting hoa héng cho nhi moi gidi ma
khong quan tdm gi t&1 nhu cau va muc tiéu cta khach hang.
Guarantees and payments (Hita hen bao dam va hoi 16): Thit doan

lira d6i bang cdch hita hen bao dam cho ngudi mua ching khodn trudce
rui ro thua 18 hoac héi 16 dé€ ho mua hodc ban chitng khodn nao dé.

Use of nominee accounts (Sw dung tai khoan mion danh) : Sit dung
tai khoan do ngudi khdc dimg tén danh nghia hoidc gia mao dé thuc
hién cdc hoat dong mua bédn trong pham vi rong tai mét mic gid chi
dinh, bing cdch do che day quyén kiém sodr thuc su cua ké thao ning
va muc dich cua giao dich.
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Thao ting thi truong trén thi trmirng'chfmg khoan Trung Qudéc

Mot bdn bao cdo ctita S6 GDCK Thugng Hdi da néu chi tiét vé mitc dé
vi pham quy tdc giao dich trén cdc thi trudng chiing khodn cia Trung Quoc.
Trén thi trudng so cdp, mét logt cdc cong ty da lam gid mao cdc con 56 vé

loi nhudn, tai sdn va thdm chi cd toan bé cdc hoat dong kinh doanh nhim

| thue hién thanh céng viéc phdt hanh ra cong chiing va niém yét c6 phiéu.

Trén thi truong thir cdp, hién twong giao dich néi gidn, tuyén truyén thong
tin sai léch, cdu két mua bdn cd phiéu, ddy gid lén cao dé bdn co phiéu ra
clia cdc nhad ddu ne ¢é 16 chitc 1on thuong xuyén xdy ra. Nhiéu nha ddu ne

c6 16 chic, nhue cde cong ty chitng khodn, cong ty tin thac va ddu tw va hdng

| trdm cong tv tai chinh duwoc thanh Idp nén boi nhitng doanh nghiép so hiiu

| nha mieoc, voi muc dich ngdn han la ddu co vao cé phiéu da cé ddy gid lén

cao, thong dong véi nhau dé dva ra nhitng thong tin sai léch va hoat déng

giao dich noi gidn.

Mot vdan dé thuong xdy ra tai thi truong chitng khodn Trung Quéc la

| nha ddu e c6 16 chilc ép cdan ditoc véi cong 1y dd niém yét, diéu tra tai san

Lva cdc khodn no cua cong ty, sau dé thong dong vai ban ldnh dao cdng ry

dé thao ting gid cd phiéu. Nha ddu tu nay dd@ mua c6 phiéu véi mic gid

thdp va tung tin don trén thi trudng la cong ty s€ cé mot ké hoach kinh
| doanh méi hay tdng gid tri tai san. Gid c6 phiéu nho vdy tdng lén, cho t6i
| khi nhu cdu mua c6 phiéu nr phia cdc nha ddu tw nhd tang dii mitc cdn thiét

| thi cdc nha ddu nie ¢6 16 chirc bdt ddu bdn c6 phiéu ra voi gid cao. Tai thoi

diém nay, ban ldnh dao ciia cong ty sé€ duoc trd tién hoi I6. Quy mé cua cdc

\ hoat dong nay duoc dénh gid rdt khdc nhau: mét s6 nghién criu cho rdng ¢6

khodng 30% trong tong s6 khodng 1.000 cé phiéu niém yét hién nay dang bi
thao ting véo thoi diém nay hay thoi diém khdc.

" Tinh dén thdng 82000, c6 31 quy déng hoat dong trén cdc thi truc‘mg'
c6 phiéu Trung Qudc. Cdc tin don trong nganh ching khodn cho thdy cdc
quy nay ciing lién quan t6i su thao ting gid c6 phiéu. Cdc quy nay cé su
cdu két voi nhau mot cdch hé thong nhdm mua cé phiéu cia nhau véi muc
dich tdng gid gid tao. Su cdu két nay cho phép cdc quy tdng gid tri taz sdn

trong danh muc ddu tit ctia cdc quy. N6 ciing cho phép cdc quy thu dugc lgn'.
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| i viéc bdn ra hét c6 phiéu véi mic gid cao cho nhiing nha ddu tw cd thé

| khong hé nghi ngd gi vé mitc gid cao gid tao nay. Su thao ting nady digc che

ddy béi doanh s6 giao dich cao do cdc quy mua va bdn cd phiéu tao ra. Tix

| giita ndm 1999 dén ndm 2000 dd cé 57 truong hop vi pham, trong do cd it

nhdt 2 quy ddu tu cing mua mét ¢6 phiéu. Cdc cong ty quan Iy quy Boshi,

Dacheng va Guotai dugc coi la nhiing cong ty vi pham quy tdc nhiéu nhd.

Dién hinh [ vu thao uing thi wriong c_é" phiéu céng ty Venture

! Capital Group, mot céng ty thuc phdm chdn nuéi niém yét tai thi truong
| chiing khodn Thdm Quyén. Gid ¢ phiéu ciia cong ty ndy tdng gan 10 lan

Utrong suot 3 ndm tx 1999-2002. Lién quan dén vu ndy la cong ty ching

khodn danh tiéng Shenyin Wanguo. Ciing giong nhuw nhiéu céng ty chitng

| khodn khdc cuia Trung Qudc, Shenyin Wanguo da cing mot s6 nha quan ly

quy nicéc ngodi tién hanh cdc giao dich nhdm thao ting thi truong cé phiéu

| Venrure Capital Group. Tin nic khéng mdy 6t lanh vé vu Venture Capital

da lam dnh huong dén cdc TTCK cua Trung Qudc. Thi tricong nay dd giam

khodng 3% vao thdng 1/12003. Tin titc ndy ciing dnh hidng dén gid c6 phiéu

| cita cdc cong ty so hitu nha nucce cia Trung Quoc giao dich tai Hong Kong.

Qua cdc vu viéc trén nguoi ta nhdn dinh rdang Uy ban Gidm qudn
Chitng khodn Trung Quoc (CSRC) dd that bat véi vai tro cudng ché thuc thi
va 1dang cuong khung qudn Iy dp dung cho linh vuc chitng khodn. Cho dén
nam 1997, ndng lic t6 chizc cia CSRC da bi x6i mon di do co cdu qudn Iy
khéng hoar déng diing chitc ndng; né phdi chia bdt quyén luc cho Ngdn
hang Nhdn ddn Trung Hoa va chinh quyén dia phuong, va khong dit thdm
quyén xir Iy cdc vdn dé vé qudn Iy hanh chinh. Tuy nhién, ké tx ndm 1997
1o di, co quan nay da khoi phuc dugc quyén luc ciia minh trong Hot dong
Nha nuoc va gianh duge quyén quan 1y quan trong ¥ cdc bo, nganh khdc.
Tir dé, viéc chi dinh b nhiém bé mdy lanh dao cua céng ty ching khodn va
cong ry quan Iy quy ddu tu phdi do CSRC ddm nhiém. '

;

Nhitng nguoi chi trich CSRC da phdt hién rang thdt Ia ky la khi mét
don vi chitc ndng la Vu Qudn Iy quy ciia CSRC, mdt trong s6 nhitng don vi
Ion manh nhdt va cé quyén luc nhdt lai khdng phdt hién duoc cdc vu vi
pham cia quy ddu t trong viéc thao ning gid cd phiéu. CSRC hoan toén cé

quyén kiém tra cdc bdo cdo vé hoat djng giao dich va cdc danh muc ddu tu
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ma cde quy ndy ndm giit. Viéc co quan ndy phot I& cdc vi pham trén ddy
cho thdy rdng chinh sdch hién nay cia co quan quan Iy duong nhie 1d wu
tién phdt trién thi truong hon la qudn ly chdt ché thi tricomg. Muc tiéu cia
Trung Qué& dét ra la tdi co cdu va niém yét cang nhiéu cdc doanh nghiép
\ nha nudc cang 16t, do dé ho rdt cdn dén mét thi trudng thit cdp soi dong va
1dng gid. Néu CSRC tdhg cuong kiém sodt doi voi hoat dong thao ting gid
| cd va giao dich néi gian thi thi trfttd’ng sé€ nhdn ra nhiing khiém khuyét va cé

thé mdt di niém tin ciia nguoi ddu tw. Diéu nady cd thé sé han ché pham vi sir
| dung thi truong ching khodn lam kénh tdi trg von cho khu vuc nha niée. Vi

i 1y do nay ma CSRC chi diéu tra nhitng vu vi pham khi dd dugc bdo cdo lén

| hodc nhitng vu vi pham nghiém trong c6 thé gdy ra khing hodng hé théng
! trong Iinh vite chitng khodn. Chinh sdch ndy co thé sé gdp phai nhiing riii
| ro 1om. N6 khong ddn 161 su thanh cong ciia mér thi truong chitng khodn,
| tdng trudng, on dinh va c6 chiéu sdu cdn thiét dé giip cho viéc phan bd von
irong nén kinh t€ dar hidu qud cao hon ma né sé han ché mong mudn duoc

| ddu twe vao Trung Quéc cua cdc nha ddu ne nucc ngoadi, nhitng ngudi ma

| Chinh phu luén mong ho ddu ti vao cdc thi trudng trong niéc.

1.1.3. Tiéu chi xdc dinh va cdc loai giao dich lira dao

Hoat dong dau tu va giao dich ching khodn duge quan 1§ mot cich
chat ché bdi cdc quy dinh va phdp luat nhdm bao vé cong chiing dau wr. Viéc
vi pham cdc quy dinh va luat nay, dac biét 1a thong qua cdc hanh vi va k&
hoach gian 1an, nhim lira dao hodc 1gi dung cdc nha dau tu, déu bi coi 12 jira
dao.

Céac giao dich mang tinh Ira dao trén thi trudng ching khodn cd thé
dugc thuc hién boi cdc nha moéi gidi hoac kinh doanh ching khodn, va doi
khi boi chinh cdc nha ddu tr c4 nhan. C6 thé duoc thuc hién & mic do mot
cong ty hoac mot nhan vién riéng 1€; Iira dao chitng khodn ciing c6 thé xay ra
vGi cdc giao dich ¢d quy mo 16n t6i hang triéu d6 la dén nhimg giao dich
cac co phiéu mot xu.
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Cac giao dich lira dao chitng khodn do cdc nhd moi giGi va kinh doanh

chuing khodn thuc hién xay ra khi mét nha méi gidi ching khodn thao ning
cdc khidch hang trong viéc giao dich chiing khodn ma khong quan tam dén
quyén lgi clhia khich hang. Lira do chimng khodn lién quan t6i nha méi gidi
bao gém mét s6 hinh thitc sau day:

Misrepresentation/Omission (Xuyén tac, bép méo/bo sét): hinh thitc
lira ddo nay dién ra khi nha moi gidi ¢6 tinh lam cho cdc khach hang
hiéu nhdm vé cdc su kién quan trong lién quan t&i chiing khodn. Cic
chi thé thuc hién giao dich Ira ddo dang nay thudng che day cic nhan
to rui ro ddng hanh véi cic chitng khodn dé.

Unsuitability (Khdng phi hop): Cic giao dich mang tinh lira dao
dang nay xay ra khi nha moi gidi gidt thieu cdic ching khodn nim
ngoai stic chiu dung rui ro ctia khach hang. Lira ddo ching khodn con
dién ra thong qua viéc khdp 1énh khong phi hop véi khich hang. Hinh
thitc [ra ddo nay thudng din t6i nhiing thua 16 16n hon nhiéu so véi
miurc d6 ma khdch hang ¢6 kha nang chiu dugc.

\\

Overconcentration (Co tinh ddu v tdp rung): Khong thuc hién viéc
da dang héa danh muc dau twr ciia khach hang cling ¢6 thé coi 1A mot
hinh thic lira dao chiing khodn. D€ bdo vé tai san clia khach hang, nha
moi gidi phai thudng xuyén thay déi co céu danh muc ddu . Viée ¢d
tinh déu tr tap trung cé thé sé gay t6n thét 16n cho khdch hang.

Churning (Mua bdn khudy dong): Dé tang thém hoa héng cho nha
md1 g16i, mot hinh thitc lra dao ching khodn duge sir dung goi 1a “cd
finh giao dich dé thu phi”. Cdc nha moi gidi tién hanh nhing giao dich
churning véi mot sé luong giao dich Idn. Théng thudng hinh thic fra
dao nay bao gdm viéc ban cdc ching khodn véi khoan tién 131 rat it,
‘mién 12 ¢ 1di. Nhiéu khi mic 18 cha cha ddu nr khong d trang trai
phi gi1ao dich cho ¢dc nha maoi gidi.

Céc hinh thiic lira dao chiing khodn tinh vi, phiic tap hon c6 thé xay ra

& mitc cao. Trong mot s& trudng hgp, cdc nha diéu tra nhan thay ring hanh vi
lira dao ching khodn thudng xudt phdt tr ban thin chinh sich cia cong ty.
Lira ddo ching khodn & cdc mifc do rong hon ¢6 thé phd hily toan bo céng ty
bang cdch thao wing gia tri chimg khodn ctia cong ty. Moi hinh thitc 1ixa dao
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ching khodn déu anh hudng dé€n cic quyén loi hop phip cla nha ddu t.
Dong co chinh cia cic giao dich mang tinh lita ddo 12 lgi ich clia ban than,
chit khong phai ctia nha dau tr. Loi ich cia khach hang, clia nha dau o chi
1a thit yéu ma thoi.

Phdt hién vu lira ddo chirng khodn Ién nhdt trén thi truong chimg khodn
Han quéc

Vita qua, thi truong chitng khodn Han Quéc dd bién dong manh sau

! khi mot vu lita ddo chimg khodn Iom nhdt tir trucde dén nay tai thi tricong nay

bi phdt hién’. Mot nhdn vién hanh nghé thudc Cong ty Chimg khodn

Daewoo Securities, cong ty moi gici chiing khodn 16n thit tu tai Han Quéc, |

hém 23/8/2004 da ddt mua 5 triéu c6 phiéu ctia Nha sdn xudt thiét bi mang |

Delta Information and Communication tri gig 26 ty Won (21,5 triéu USD)

i sau dé bo wron. Ngay trong ngdy giao dich dau tién trong tudn (26/18/2004)
| gid c6 phiéu Delta da gidm 12%, con 3.890 won.

Theo théng tin tit cdc co quan chitc ndng, nhdn vién nay da ddat lénh

mua théng qua mot tai khodn cua Hang Huyndai Investment & Securities

' md rai Daewoo Securities. Cong ty chimg khodn ndy ciing dd diéu tra ra
i rang, ke gian ldn ching khodn nay dd ddr 5 1énh mua 5 triéu c6 phiéu Delta
chi ven ven trong 90 gidy. C¢ quan Dich vu Gidm sdt tai chinh Han Quéc
| (FSS) tuyén bo: ngay sau khi vu viéc bi phdt hién, 52 1ai khodn cua khdch

hang da bi khod vi nghi ngo ¢6 dinh liu dén viéc gian ldn c6 phiéu Delta. |

Pady la mét cii soc 16n doi voi cong chiing dau t trén thi truong KOSDAQ

cua Han Qudc. Trong phién giao dich tiép theo, luong cé phiéu giao dich
qua Daewoo Securities dd gidm 6%, chi 56 chitng khodn KOSDAQ phién
déng cita ha 5,72 diém, chi dat 734,79 diém. Qua vu viéc ndy, Co quan
Giém sdt tai chinh Han Quéc da lén tiéng cdnh béo mirc d6 an todn cia hé
thong tai chinh cua cdc trung tdm moi gioi chitng khodn trén thi trm_i'ng,
| chitng khodn Han Qudc.

* Theo Financial Time, th ng 8/2004
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Lita ddo chitng khodn trén thi truong chitng khodn My

Mét vu lita dao chiing khodn nita xdy ra trong thoi gian gan ddy tai
thi triong chitng khodn My dd cdnh bdo nguy co cia viéc cdc giao dich hira
ddo dugc thuc hién doi khi boi chinh cdc cd nhdn. Cudi thdng 8 vira qua,
Cuc Diéu tra Lién bang My (FBI) da bdt duoc Lou Pasciuto, mot toi pham
co thdm nién trong viéc lita ddo c6 phiéu tai thi trucng chiimg khodn lon
nhdt thé gidi, Wall Street. Lat trang hé so dé tim hiéu vé chuyén tén huu
manh qua mdt nhiéu co quan chitc ndng trd thanh triéu phii, cdc nha diéu
tra da tém diege hang loat nhiing tén déng ddng khac. C6 diéu.khiéh cdc co
quan chitc ndng ngac nhién la cdc nhan vat trén khong cé kién thitc, khong

cé chuyén mon, thé nhung da lica ddo digc cd nhiing nguoi ¢6 trinh do.

| Bdng cdc hinh thic ¢6 moi mot cdch chuyén nghiép doéi voi cdc khdch hang |

| t& mua chitng khodn, Pasciuto da fim cdch lia ddo khdch hang ¢ 17 dia |

diém ddu co chimg khodn khdc nhau. C6 nhitng phi vu, Pasciuto dd kiém

duwcoc vai rrdm ngan USD. Nan nhdn thiét hai nhiéu nhdt do Pasciuto gdy ra

\la Joseph Weresh, mét doanh nhdn bi phd sdn ngay sau khi vy lita dao xay

ra. Anh ta da bi lita 500.000 USD. Pé cé duoc cii lira siéu dédng nhie vay,

| Pasciuto d@ moi chao Joseph mua logi ¢ phiéu gdn chip mau xanh sdp
.‘ dicge tung ra va Joseph d@ nhdn I&i mua co phiéu véi ménh gid lén. Bi t6n
| that qud Ion, cdng ty cua Joseph bi phd san, ban thdn éng ta qua doi khién
cho vu viéc bi bo qua va Pasciuto c6 co héi liva ddo thém nhiéu lan khdc
| nita. Cdc nhdn vién diéu tra da thita nhdn ky thudt lia ddo ciia Pasciuto &
| mute d¢ cao. Hdan thuemg c6 nhiéu 1én gid khdc nhau, va khi ban cé phiéu

| cho nha dau tu, cdc tén gia ndy diwgc bién hod khién ho mudn lién hé ciing

khong thé tim dwoc ddu vét. Viéc phanh phui vu lita ddo nay da ddrt cdc co
quan chitc ndng cia My triidc tinh trang duwong ddu khdn cdp véi su lién két
ciia cdc ké lita ddo tao thanh mot thé gici ngdm lia ddo & thi trudng ching
khodn Wall Street, de doa tinh an toan va cong bang cua thi trudng chitng

khoan.
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1.1.4. Tiéu chi xdc dinh va cdc loai giao dich ria tién

Rura tién theo dinh nghia gian don nhét thi d6 14 hoat dong nham x6a
moi goc-tich bat thudng hodc gian lan cta déng tién dé dua né vao hé théng
luu thong thong thudmg. Rira tién khong phai la mét tdi danh mdéi xuét hién
trong hé théng diéu chinh clia luat phdp thé gidi va su phdt trién cla loai t6i
pham nay trén thé gidi trong nhing nam gin day doi hoi cdc dinh ché tai
chinh phai thiét lap nhitng co ché€ hoan thién dé€ ngan chan va phong chéng
mot cach hiéu qua.

Muc dich coa phdn 16n cdc hanh vi pham phdp 1a thu lgi nhuan cho
cAc 16 chifc va ¢4 nhan thuc hién cdc hanh vi dé. Riva tién 12 mot cong doan
trong quﬁ trinh hop phap hod nhiing khoan 1gi nhuan thu dugc tir nhitng hanh
vi pham phdp. Qua trinh nay rdt quan trong vi né cho phép céc 16 chic, c4
nhan hoat dong phi phdp thuc hién quyén lam chi nhimg lgi nhuan nay ma
khong 1am 10 ra ngudn gbc va ban chat that cia chiing.

Buon béan vii khi trdi phép, budn lau va hoat dong cua cdc bang nhém
161 pham bao gém van chuyén ma tuy va cdc hinh thitc buon ngudi déu tao ra
nhitng mai loi nhuan khong 16. Tham 6, héi 10, giao dich noi gidn va cic
phuong thic ira dao sir dung cong nghé cao ciing tao ra nhiéu lgi nhuan va
nhitng vdn nan nay lai tao ra mot déng co méi: hgp phdp héa nhimg khodn
thu nhap bat hop phdp théng qua rira tién.

Khi mot hoat dong hinh su tao ra mét khoan loi nhudn 1én, cdc cd
nhan va t6 chitc ¢é dinh ddng dén hoat dong nay phai tim mot phuong thic
dé kiém soat loi nhuan bat chinh thu duge ma khong gay nén su chi y clia xi
hoi déi voi nhiing hoat dong ngdm ndy hodc nhitng cd nhan va td chiic c6
lién quan. Viéc nay duge thuc hién théng qua viéc che giadu ngudn gdc loi
nhuan, thay doi hoac chuyén cdc ngudn tién ndy t6i nhitng noi it bi chi ¥.

Du thdo Nghi dinh cia Chinh pha Viét nam vé chéng rira tien di dua
ra mot dinh nghia twong déi toan dién, néu dugc ban chat va hinh thic cia
hoat dong rua tién: “Rua tién ld mot qud trinh mad qua do nhitng ngudi pham
160 che ddu, nguy trang hay tim cdch xod bo ngudn gdc thdt sit cua cdc
khodn thu nhdp cé ditoe n¥ cdc hoat ddng 161 pham dé nham sau dé nhdn lai

cdc khodn thu nhdp nay voi danh nghia hop phdp”.

25



Dé xdc dinh va phong chéng cdc hinh thitc giao dich nhdm muc dich

rua tién, cin tim hiéu cdc cong doan co ban dé thuc hién mot hoat dong rira

tién. Hoat dong rira tién dang dién ra rong khip trén thé gidi, ta cé thé thay
cdc cong doan cta qua trinh nay duge thuc hién ¢ nhing vi i dia 1y khéc

nhau:

Budc ddu, ngudi ria tién dua lugng tién bat chinh vio hé thong tai
chinh. Viéc nay c¢6 thé dugc thuc hién thong qua viéc chia lugng tién
mat cdn ria ra tirag phdn nho va gl truc ti€p vao tai khodn ngan hang,
hodc mua cic cong cu cua thi trudng tién té (séc, l1énh gl tién. ..), sau
d6 it ra vi g vao tai khoan & noi khdc nhdm chuyén tién vao hé
théng tai chinh. O cong doan nay lugng tién bat chinh thudng di
chuyén gin nhimg noi dién ra hoat dong pham phdp, thudng la ngay
tai qudc gia ma lugng tién dé duoc sinh ra.

Budc hat (layer stage), ngudi rua tién s&€ thuc hién mét loat cdc thu
thuat nham dua luong tién d6 ra xa ngdn gdc cla nd. Lugng tién nay
cé thé dugc chuyén di thong qua cdc kénh mua ban cdc cong cu diu
tur. hodc ngudi rira tién ¢o thé chuyén luong tién nay dich dic qua mot
loat nhitng tai khoan & cdc ngan hang khip thé gidi. Nhiing tai khoan
nay thudng tap trung ¢ cdc quoc gia khong tham gia trong cudce chién
chéng rira tién. Trong mot s6 trudng bop ngudi ria tién cé thé nguy
trang céc giao dich chuyén tién dudi dang tién thanh todn cho hang
hod hodc dich vu, v&i muc dich hop phap hoa cac giao dich nay. o]
cong doan nay, nhimg ké rira tién thudng chon cdc trung tam tai chinh
nudc ngoal. cdc trung tam thuong mai 16n trong khu vuc, hodc cic
trung tam ngan hang 16n trén thé gidi — nghia la & nhimg noi ¢d co so
ha tang tai chinh hodc kinh doanh phat trién. Muc dich cla cong doan
nay nhim xod sach cdc ddu vét, lam sao dé€ ngudén gdc cling nhu di€ém
dén cudi cling cha lugng tién nay qua qué trinh chuyén do6i phic tap
trd nén rdt khoé phdt hién ra

' Buée ba (integration stage), sau khi thuc hién thanh cong hai bude

trén, ngudi ria tién s& chuyén lugng tién di dugc hop thic héa vao
ddu tu tai cdc nén kinh t€, ho ¢6 thé diu tu vao bat dong san, nhiing tai
san c6 gid tri hodc cdc loai hinh thuong mai bao hiém.
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Luc lvong Dac nhiém Tai chinh (Financial Action Task Force-FATF)
duoc thanh 1ap tai Paris nam 1989 dd dua ra mot s6 tiéu chi xdc dinh hanh vi
rira tién. Theo d6, cdc giao dich nhdm cdc muc dich sau day bi coi 12 giao
dich rira tién:

- Tién hanh chuyén déi hodc chuyén nhugng cdc tai san ma chi thé giao
dich biét rang nhimg tai san dé ¢6 ngudn goc tOi pham, nhim muc
dich che d4u hodc nguy trang ngudn gdc bat hop phdp cla tai san do,
hodc nhim gilp nguoi cb lién quan dén hanh vi pham t61 trén tranh
nhiing hau qua phdp ly d6i véi hanh vi pham 1 clia ngudi do6.

- Che dau hoic nguy trang ban chét, nguén gdc, dia diém, viéc sir dung,
thay d6i, cdc quyén di kém va quyén s& hitu thue su cla cc tai san ma
chil thé giao dich biét [a ¢ ngudn géc tir cac hoat dong toi pham.

- Mua, s0 hitu, hodc st dung nhiing tii san, ma tai thdi diém nhan duoc

tai san d6, chi thé giao dich biét rdng né ¢é ngudn gée 161 pham.

Chu thé ciia hoat dong rira tién luén ludn ¢b nhu cdu che day tinh chat
pham t6i nham hudng lgi. Cdc phuong tién dé tié€n hanh hoat dong rira tién
thay doi theo thoi gian nhung muc dich chung déu nham trdnh nguy co rui ro
cao cla viéc gitt nhimg khoan tién mat ¢ ngudn gdc mo am. Thi trudng tai
chinh véi ba khu vuc tai chinh 1én 13 ngan hang, bao hiém va ching khoan
tr& thanh “thién dudong” cho hoat déng ria tién do nhing dic thi kinh doanh
clia cdc khu wuc nay. Thi trudng chimg khodn véi tinh da dang cla cédc thoa
thuan giao dich va thanh toan chitng khodn, cic m@i quan hé gan lién véi cdc
diéu kién cung cap cdc dich vu dau tr va cdc cong cu chuyén ddi gid tri,
thudng xuyén phai doi dau véi cdc giao dich nham muc dich rira tién. Trong
né luc nham xdc dinh va tir d6 ngan chin cdc giao dich rira tién trén thi
trudmg ching khodn, cdc co quan quan ¥ di dé ra mot hé thong cdc nguyén
thc ma cdc 6 chic trung gian trén thi trudng phai tuan thu & mic do cao dé
giam thiéu rli ro cdc hoat dong tic nghiép cua cic 6 chic trung gian trén thi
trudng bi loi dung nhu nhiing phuong tién dé rira tién.

'!I‘rong qud trinh thuc hién cdc hoat dong rira ti€n, mot cong doan quan
trong 12 dua luong tién mait can rira luu thoflg vao hé thdéng tai chinh. Loi
dung cdc vi pham cla cic nha moéi gidi ching khodn d6i v6i quy dinh vé
thanh todn ching khodn, nhiing ké rua tién di lgi dung thi trudng ching
khodn nhu mot cong cu hop phdp héa nguén gdc cha lugng tién bat chinh.
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Chiting ta c6 thé xem xét mot vi du vé mot nha moi gidi tai Canada da thudng
xuyén nhan tién mat cia khdch hang véi s6 luong tir 7.000 dén 18.000 USD
méi dot. Lugng tién nay duge chuyén vdo quy ddu tu trén thi trudng tién té
ctia mot ngudi than trong gia dinh cla khich hang d6 va sau d6 duoc chuyén
thanh sée dé rit ra. Chi sau khi nha moi gidi nay bi bat vi lien quan dén mot
vu tham 6 khéc thi ¢co quan quan Iy md&i digu tra ra vu viéc va danh tinh cta
khich hang d6. D6 chinh 1a mot td1 pham budn ban ma tiy cd ti€ng trong
khu vugec.

Dé ngudi doc hiéu rd hon vé hoat dong rira tién dang dién ra ngay mot
nhjiéu trén th€ gidi, ching téi mudn gisi thiéu ddi nét vé thi trudng ching
khodn M¥. Thi truong chitng khodn My a thi trudmg 16n nhdt th€ giéi néu
xét trén tong khdi luong tu ban giao dich vi su anh hudng to Ién clia nd dsi
véi cac thi truong chitng khoan khac. La mét thi trudng ching khodn ¢é lich
str phdt trién lau ddi, thi trudng chimg khodn My tuong dét hoan thién vé co
ché hoat dong, phong pht vé hinh thitc giao dich. Thi trudng chiing khoén
M7 cling 12 mot thi trudng cé khudn khé phdp 1y tuong déi hoin chinh véi
hé thong phdp luat va quy dinh twong doi chat chg, t6 ra kha hiéu qua trgng
viéc bdo vé tinh céng bang va minh bach cha thi trudng.

Trong nhifng nam gan day, thi trudng chiing khodn My phai ddi dau
v&l mot loat cdac hanh vi vi pham nghiém trong nhitng nguyén tic co ban cua
thi trudmg ching khodn. Cling véi su phdt trién ngay mot tinh vi clia cdc thu
doan lira dao trén thi trudng ching khodn {4 su phét trién v&i t6¢ do chong
mat cua cdc hoat dong rira tién qua thi trudng ching khodn MV va hoat dong
tal trg khang bd. Tir sau su kién 11/9, My da phat dong “cudc chién chéng
khung bo trong linh vuc tién t&¢”. Nhiém vu hang ddu cua cuoc chién nay la
thiét 1ap va hoan thién hé thong theo ddi va gidm sat hoat dong rira tién quéc
t€. Nhiém vu thit hai 12 gay stic ép v6i cac trung tam tién té va cdc ngan hang
lém & nude ngodi, tim cich chinh don la trat wr tién ¢ qudc t€, ngan chin
tudn von trai phép tir M¥ ra nude ngodi. Hing niam, luong tién ndm lai hoic
chuyén qua cdc “thién dudng tai chinh”, 12 nhimg trung tam tién té déng vai
trd “trung tam dat hang”, chi yéu phuc vu cdc trung tam tién té I16n hon nhu
New York, London, Tokyo, udc tinh bang mot nira s6 tién trén toan the gidi,
bién nhitng noi nay thanh cdc trung tam rira tién qudc € quan trong. Nhiéu
cong ty va ngan hang I6n cia My c6 quan hé chat ché véi cdc trung tam nay.
Theo Simon Pak va John Zdanowic, hai chuyén gia chéng rira tién ndi ti€ng,
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kim ngach rira tién qua cdc ngan hang My hang nam trén dudi 500 ty USD,
hoat dong rlra tién d3a 1am anh hudng dén 1ai suat va héi sudt. Chinh vi vay,
sau khi thong qua “Luat chong khang b6 20017, M§ da cong bd mot loat
bién phdp chdng rua tién, cAm cdc ngan hang chi nhanh nudc ngoal md “tai
khoan ngan hang dai 1y” tai ngan hang My.

Theo t& Wall Street Journal, ngay trong long nudc My ciing ¢6 mot
“thién dudng tai chinh”. D6 chinh la bang Delaware v&i diéu luat dam bao bi
mat tuyét déi cho hoat dong ciia cdc doanh nghiép. Vi thé, nhidu qudc gia &
PDong Au nhu Nga, Ukraine, Lithuania, Hungary... da trinh 1&n cho Tu phap
MY ca tram yéu cau dugce thong tin vé cdc trudng hop ma ho nghi [ ria tién.
Mot s6 tén t6i pham & khu vuc nay ¢6 ddu hiéu da chuyén tién bat hop phép
ra nudc ngoai théng qua nhitng ¢ong ty md tai Delaware.

1.2. M6t s6 hanh vi bat hop phap trén thi truong chimg khoan so cap

Bén canh cic giao dich bat hop phdp trén tht trudng ching khoan tha
cdp, cdc hanh vi bat hop phdp trén thi trudng ching khoan so cdp ciing la
mot trong nhimg vdn dé ma cdc co quan quan 1y thi truong rit quan tam va
no luc tim cdc bién phdp phong tranh va xir ly. Nhu da dé cap tai phan md
dau, dé tai cha ching to61 ban ddu du ki€n chu y&u tap trung nghién ctu vé
cdc giao dich bdt hgp phdp. Tuy nhién, trong qud trinh thuc hién dé tai,
nhom thuc hién dé tai nhan thdy sé [a mot thi€u sét 16n n€u khong dé cap
dén nhiing hanh vi bat hop phdp trén thi trudong ching khodn so cap. Xét vé
mic do, hau qua clia cdc hanh vi bit hop phdp trén thi trudng so cap gay ra
dot véi thi trudmg chimg khodn va cong ching dau tr 14 rat nghiém trong.
Tang cudng thuc hién cac bién phdp phong trdnh cdc hanh vi bat hop phédp
trén thi truong ching khodn so cdp gép phin duy tri tinh toan ven vA minh
bach cua thi trudng, dam bao duoc-long tin cua cong ching dau nr d6i véi thi
truong.

Trong khi cdc loai hinh giao dich ndi gidn, giao dich thao ting thi
trudmg chu yéu duge nhan thiy trén cdc thi trudng ching khodn thit cdp, thi
cac hanh vi lira dao & qui mo 16n lai chi y&u dién ra trén thi trudng so cap.

Tinh trang cdc cong ty 1am gia mao cdc con s v€ 1gi nhudn, vé tdi san, tham
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chi toan bo hoat dong kinh doanh nham thuc hién thanh cong viéc phat hanh
ra cong ching.va niém yét cd phiéu 12 nhimg dién hinh clia cdc hanh vi bat
hop phdp trén thi trudng so cdp. Do6i véi hdu hét cic nha ddu wr trén thi
trudng ching khodn so cadp, hanh vi lira ddo chitng khodn dién ra khi ho bi
161 kéo vao cdc hoat dong ddu tu chitng khodn, ¢4 phiéu hoic trii phigu, do
nhitng bdo cdo hoac nhitng cam két khong trung thuc hoac ¢ tinh gay hiéu
lam.

Dudi day 1a mot s6 dang lira dao chitng khoén c6 lién quan t6i t6 chitc
phat hanh ching khoan:

- Dé trinh nhimg ho so véi cdc thong tin sai 1éch hoac khong day di cho
co quan quan 1y nha nudc vé thi truong chitng khodn.

- (4 tinh céng bd nhimg thong tin sai lech vé tinh hinh tii chinh cia
cong ty, hodc gidu diém, che day thong tin nham lira ddo cdc nha dau
tu va co quan quan 1.

Trong théi gian vira qua, mét loat nhitng vu bé boi tai chinh 16n trén
thi trudng chimg khodn M nhu vu sup dé clia cdc tap doan 16n Enron,
World Com, ma chinh xdc hon dé 1a cic vu lira dao wrén thi trudng so cdp,
xdy ra di gdy ra nhing phan img ngugc chiéu déi v6i thi trudng ching
khodn, 1am suy gidm nghiém trong long tin cua céng ching diu tu vao tinh
minh bach cua thi truong. Nghiém trong hon, cdc vu bé bdi nay di gay lén
mot lan song hoang loan tai thi trudng tai chinh M§ va nhiéu khu vuc trén
thé gidi, gay thiét hai cho nhiu céng ty tin dung, bdo hiém. ning luong,
ngin hang, 1am x6i mon nghiém trong long tin cua cong ching dau tu vao
tinh minh bach cta thi truong.

Tém lai, tir bai hoc kinh nghiém clia cdc nudc trén thé gidi va trong
khu vuc trong linh vuc dau tranh véi cdc hanh vi va giao dich bat hop phédp
trén thi trudng chimg khodn, c¢6 thé nhan thdy nguyén nhan 1am phét sinh
nhimg hanh vi di nguoc lai lgi ich chung cla thi trudng ching khodn duge
bat nguén tlr chinh thi trudng chitng khodn, ma cu thé 12 nhiing sai 1dm trong
chinh sdch qudn 1y, tir su 16ng léo, thidu sot, bat cap ciia hé théng phdp luat,
tir su thiéu ton trong d6i v&i gid tri dao duc trong kinh doanh. Mat khdc,
viéc xdc dinh chinh xdc cdc hanh vi giao dich bat hgp phdp trén thi trudng
gilip co quan quan 1Y nhin nhan dugc mat trdi cha thi truong, qua dé hoan
thién va tao lap dugc mot thi trudng ching khodn hién dai.
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Mot s6 vu lita ddo lom tai thi truong chitng khodn My

Mot trong nhitng vu gian ldn tai chinh bi coi la 1én nhdt va ddng xdu
hé nhdt trong lich si kinh t€ thé gici xdy ra tai M¥ Ia vu tdp dodn Parmalat
lwa ddo gici ddu tw trdi phiéu My. Uy ban Giao dich Chitng khodn My
(SEC) dd khdng dinh tdp dodn thitc Gn hang ddu thé gii ndy da khong
trung thuc khi bdo cdo vé tinh hinh tdi chinh ciia minh, dong thoi dinh gid
tai san qud cao nham liva ddo nhiing ngudi mua ¢é phiéu. SEC d@ nép don
lén Toa dn Lién bang 0 New York budc t'@i Parmalat dd ¢6 nhitng hanh vi

giao dich, kinh doanh bdt hop phdp. SEC cho rdng trong khodng thoi gian

| 11 thang 8 dén thdng 11 ndm 2004, Parmalar da “lam xiéc” mon ng khéng

ré nguén goc tri gid 100 triéu USD va hau nhu khéng chiu nhdn wrach s
nhiém vé mén no nay. Theo SEC, suét ca ndm 2003, Parmalat néi doi la da
cdn doi dugc khodan ng 3,6 ty USD, nhung trén thuc t¢ lai khong hé lam
chuyén do, va mén no vdn con nguyén. SEC da dé nghi Tod dn phait tién doi
voi nhitng hanh vi giao dich bdt hop phdp ciia tdp doan khéng 16 nay.

Tridce do, SEC tung ¢ 101 budc 16i twong ty véi tdp dodn vién thdng
World Com va cudl cung, 1dp dodn ndy da phdi boi thuong khoan tién ky
luc cho l&i cdo budc nay, udc khoang 750 triéu USD. Cdu chuyén vé World

| Com bdt ddu tr y tudng mua lai cdc cong ty dé diéu hanh cvia nguyén Tong
| gidm doc Bernard J. Ebbers. Bdt ddu tix mér cong ty nho cung cdp dich vu
| dién thoai ditong dai, LDDS (tién than cia World Com) tr¢ thanh céng ty |

i giao dich cong céng vao ndm 1989 khi ho sdp nhdp voi Advantage

Companies Inc. Dén nam 1995, cong ty ndy da “nudt gon” hon 35 céng ty,
hdu hét la cdc déi thi nho, kém von ciia AT&T va chil yéu la mua bdng ¢
phiéu thay nién. Vi phuong chdm “cang quy mo lén cdang t6t”, dén dau
ndm dé, Ebbers da mua thém Williams Telecommunications Group va
gianh dugc mang cdp quang dai gdn 20.000 km cia cong ty nay. Khong chi
dieng lat ¢ linh vuc dién thoal, coéng ty chuyé’nr sang céc linh vie “dit liéu ’;,
giao dich thuong mai dién uk, Internet, va né duoc doi tén thanh World

Com.

Vu World Com mua MFS Communications Co. vdéi gid 14 ty USD




vao ndm 1996 da ndng vi thé cua ho lén dang ké. Ho mua mét mang cdp
quang mdi va tién hinh dam phdn mua thém mot cong ty nita la UUNer.
Nhung chinh thod thudn mua MCI Communications Corp vdo ndm sau dé
thie su la mot qud réc két ddy World Com 1én troi cao. Thod thudn mua

MCI la sy diic két ciia mét chién luge khong mét moi dudi khdu hiéu “ting

| trucng bang cdch mua lai”. MIC khi dé lon gdp 3 lan World Com nhung

Ebbers dd dua ra mot dé 'ngh;' hdp ddn: 37 v USD. Vu mua l@i MCI, md
chii yéu la bdng cé phiéu ds, dd@ ndng doanh thu hdng ndm ciia World-Com
1r 5,6 13 USD lén 32§ USD. Song ddy chink la mgt budc di sai lém. Nhiéu
cong ty mdi gia nhdp thi trudng khién gid gidm. Cdc cong ty nhd tdch ra tir
AT &T gianh dugc quyén tham gia hoat dong kinh doanh dién thogi duong
dai, tao ra mét moi de doa khiing khiép. Thdm chi trong viong qudc
Internet phdt trién cuc nhanh ciing cé vdn dé: qud nhiéu mang nhung lai it
khdch, ddy gid dich vu xudng duci micc cdn thiét dé irang trdi chi phi.
Nhung World Com van chua chiu ditng lai: thdng 10/1 999 ho du dinh mua

| Sprint, do d vu mua cong ty I6n chua ting thdy va gan nhuw “bdt khd thi”

Co quan chic mdch da quyét dinh ngdn cdn thod thudn ndy vdo thdng

| 712000 va cé thé néi dé la thoi diém chdm dint sw tdng truong ngoan muc |
| cita World Com.

Thdng 7 ndm 2002, World Com dd lam giéi ddu tw bang hoang khi

| cong ty nay tiét 16 rdng ho da khai sai 3,9 1y USD chi phi trong bdng quyét

todn. bién 16 thanh IG@i. Tuy nhién, dén thing 8, con s6 nay dd lén dén 7.1 1y

USD. World Com thita nhdn da tinh chi phi duy tri mang va nhiing khodn

' chi ra cho cdc cong ty dién thoai dia phwong la “chi phi vén”, uic ld

nhitng khoan ddu tu trong tuong lai. Hanh déng dé lam ting loi nhudn

| trong ndm 2001 va quy ddu ndm 2002, ma theo SEC thi thay vi 16 1,2 ty

USD, ho lai 1,6 ty USD. Nhiing phdt hién vé World Com dd chitng t6 mot

thuc t€ rdng ngay cd mot cong ty lon dugc nhiéu nguoi ngudng mo ciing

| chua chdc dd ddng tin cdy. N6 la mét cdo trang nghiém trong vé hanh vi

liva ddo ciia mot cong ty. Chi. méi hai ndm trudc dé, cd phiéu cia cong ty
nay con la logi duoc wa chudng nhdr & M3, dugc sé hitu bdi hon 1.000 quy
twong hd. Theo Scott Cleland, mét nha phdn tich cua cong ty nghién citu

Precursor Group ¢ Washingion, chinh nhiing vu sdp nhdp theo kiéu “khong
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tén mot xu” cua Ebbers, dd tao cho cong ty ciua ong ta nhitng co hoi thudn
loi-dé gid mao lgi nhudn. Ebbers lién tuc kiém tim hop dong méi vi né lam
cho bdng quyét todn 1ai chinh cia ong ta dii réi rdm dé che gidu cdc chi phi

thiec.

Vu phd san Ién nhdt nusc My ciia tdp doan Enron thdang 1212001, Ia

{ minh chiing cho su tan phd cua ky thudt ké'todn gian déi. Cho dén khi pha

sdn, Enron da che ddu t6ng s6 tién no 1én dén 22 1y USD. Toa dn bang
Texas dd bugc 16i ban lanh dao ciia Enron vé t5i gian lgn, giao dich ngodi

sO sdch, khai man finkh hinh tai chinh, thoi phong gid cd phiéu dé khuyén

! khich nhdn vién va gidi ddu tw mua cé phdn trong khi c6 tinh che ddy nhiing
i thong tin vé khé khdn tai chinh cia cong ty trudc khi phd sdn. Hdu qud ciia

vu viéc la lam cho hon 20.000 chii no mdt trdng 67 ty USD va hang nghin

nhdn vién mdr viéc.
Nucc My von tu hdo vé hé thong ludt 1é tinh vi duoc Idp ra dé kiém
sodt hoat déng cua cdc cong ty trong thi truong tai chinh. Long tw hdo do

dang bi thit thach cao dé trong nhiing ndm gan ddy voi hang loat vu gian

ldn bdo cdo ké todn- tai chinh cia cdc ¢ong ty Ion. D6 la bai hoc kinh
| nghiém cho cdc nuéc vé sy cdn thiét cua viéc tang cuong hé thong cong

| khai thong tin va xdy dung hé kiém todn trung thicc.
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Chuong 11

GIAO DICH BAT HOP PHAP TRONG BOI CANH HOI NHAP KINH
TE QUOC TE - BAI HOC KINH NGHIEM VE HOP TAC CUA CAC
CO QUAN QUAN LY

2. 1. Nhimg nhan t6 lam bién déi cac hanh vi bdt hop phap trén thi
truong chilmg khoan

Su n dinh cla nén Kinh t€ cling nhu sy lanh manh trong hé thdng tai
chinh clia phin 16n cdc qudc gia truc t1i€p gan lién véi tinh toin ven cia thi
trudng chimg khodn va thi truong tai chinh ciia cdc quéc gia dd. Su bung né
dir doi vé s6 lugng giao dich tai hau hét cdc thi trudng ching khodn trén thé
2i0i trong vai thap ky gin day dong hanh véi su gia tang vé s6 lugng nhiing
hanh vi Ilra ddo va nhiing giao dich bat hop phdp cla cdc nha dau . cic 6
dong. nhitng ngudi quan 1¥ cdc cong ty dai ching va cdc thanh vién tham gia
thi rudng khac. Chi tinh riéng cdc thi trudng chiing khodn ctia MY, co quan
quan ly thi trudng ciing nhu mot s nhom nghién citu doc lap da ude tinh
ring, gia w1 cic giao dich bat hop phdp duoc thuc hién thanh cong 12 vao
khoang 40 ty dé la My’ méi nam.

Nhu chiing ta da bi€t, su tin tuong cua cdng ching vao tinh trung thuc
cta thi truong ching khodn s€ gép phan nang cao tinh thanh khoan cling nhur
hiéu qua hoat dong cta thi trudng dy. Chi mot vai dau hiéu cua cdc hanh vi
bat hop phdp, vi du nhu cdc giao dich néi gidn, thao ting thi trudng, lta dao
hoac cdc giao dich nham muc dich rira tién...v.v., ciing d0 gdy anh hudng rat
xAu t6i thi trudng, lam mat 1ong tin clia cong ching dau w. HE qua truc ti€p
ctia nhimg hanh vi nay 1a lam bién dang toan bd co cdu gid ca thi trudng cha
céc san phdm ching khodn, tao ra mot thi trudng nhiéu khi soi dong mot
cich gia tao, khong phan dnh trung thuc tinh hinh kinh t€ cla dat nude, cling
nhu vo hiéu héa chitc nang phong vé cta thi trudng. Chinh vi vay, cic co
quan quan 1Y thi trudng khap thé gidi phai xay dung moét hé théng di manh

* Théng tin tir FBI. xem thém tai heep:/fwww fbi.gov/hg/cid/fc/ec/about/about _scf.htm
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nham phong tranh, phat hién va x{ 1y kip thoi nhilng giao dich bat hop phép -
trén thi truong.

Trong khi tinh chat cing nhir nhiing hau qua cua cdc giao dich bat hop
phdp mang lai dd qua 3 rang’, thi cdc phuong thitc thuc hién cdc giao dich
bat hop phdp trén thi trudmg ching khodn lai khong ngimg bién ddi. Diéu
ndy khién cdc co quan quén 1y thj trudng trén thé gidi gap rat nhiéu khé khan
trong viéc gidm sdt va van hanh cic thi truong chimg khodn mot cich hiéu
'qué. Clng v6i s phat trién khong ngimg cta thi trudmg von, su Xuat hién cla
nhiéu san phdm ching khodn hién dai, cong nghé thong tin, phuong thic
giao dich tién ti€n, va xu thé toan cau hoa 1a nhiing hinh thdc vi pham thi
trudng Xuyén bién gidi khong kém phan hién dai va tinh xao. Cich day vai
thap ky, cdc thi trudng chimg khodn chi hoat dong gidi han trong mét quéc
gia. hay tham chi trong gi6i han ctia méi thi trudng. Khi d6, cic thi trudng
trong doi doc lap, chua ¢6 nhimg mo1 Lién két hitu co khang khit véi nhau,
cac hanh vi bat hop phdp ciing chi gi6i han trong khuon khé dia 1y cia timg
thi trudng ma thoi. Trong boi canh hoi nhap quéc t€, cdc thi trudng dugc lién
ké&t chat ché véi nhau hon. Thém vao d6 14 sy xudt hién cla haflg loat ¢dc san
phim chitng khodn hién dai va su phdt trién vugt bac cta cong nghé thong
tin. Nhimg diéu kién nay da tao tién d€ cho cic giao dich bdt hop phdp thay
hinh doi dang. T4t nhién, cdc hanh vi bdt hop phdp hoan toan khong thay déi
vé ban chit ma chi thay d6i phuong thic hoat dong. N6i mot cach khdc, d6
[a cdc hién twong khdc nhau ciia cling mét ban chat. O day, ching t6i muén
nhdn manh moét diéu, trong béi canh méi, cdc dinh nghia cling nhu cédc tiéu
chi xdc dinh cdc hanh vi bat hop phdp duge trinh bay & phdn trén cila dé tai
van gilt nguyén gid tri cua nd.

Trong phdn nay cua dé tai, ching toi xin trinh bay khdi quit nhing
nhéan t6 lam thay ddi co ch& hoat dong cla cdc giao dich bat hop phap, d6 1a
su phat tri€n clia cong nghé cao, su xudt hién clia céc san phdm ching khodn
hién dai va xu huéng toan cau hoa.

* Xem thém chuong
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2.1.1. Su phdt trién ctia cong nghé-cao

Thi trudng vén da theo kip véi nhitng budc phat trién vuot bac clia
cong nghé cao. Su phdt trién cla cong nghé di lam tang hiéu qua cla thi
trudmg, ddy nhanh tdc do trao d6i thong tin. Trong vOng vai ba thap ky trd lai
day, cic cong cu nhu mdy tinh cd nhén, cic mang cuc bd, nhimg siéu may
tinh ciing véi nhitng phdn mém hién dai da phét trién va duge bdn & khap thé
gidi. Su phdt trién cla cong nghé thong tin va cong nghé mdy tinh di lam
cho thi trudmg trd nén hiéu qua hon, minh bach hon va ¢6 kha nang thuc hién
cdc giao dich v6i s6 lugng ngay cang 16n. Cong nghé thong tin phat trién da
c6 anh hudng sau rong dén moi khia canh cla ca nganh ching khodn chit
khong chi han ché trong cdc hoat ddng cha thj trudng chung khodn. Ngay
nay, bat ké mot nha ddu tu ndo, chi cdn trang bi mdy tinh cd nhan vA modem,
12 ¢6 thé tép éan v6i moi thong tin cua thi trudng. Cong nghé thdng tin dan
ddn con lam thay déi ca nhitng mdi quan hé tirong tdc gifra cic thanh vién thi
trudng. Nhiéu cong ty chimg khoan da cho phép giao dich truc tuyén. Tuy
nhién, phin 16n cdc giao dich thuc t€ vin dién ra theo nhitng phuong phip cé
dién. Su phat trién céng ngheé thong tin c6 nhimg anh hudng khac nhau lén
moi nhém thanh vién thi truong. Cic cong ty dai ching, cic cong ty ching
khodn, nhitng nha tu vdn dau tr cling nhu cdc thanh vién khdc cua thi trudng
déu st dung cdc phuong tién dién tir, chu yé&u 1a thong qua Internet, dé lién
lac truc tiép véi cdc co dong va cac nha diu tu tém nang. Viéc su dung cic
cong nghé nay dé cung cdp thong tin ¢ rat nhiéu uu diém. D61 véi cde cong
ty phdt hanh, viéc st dung cong nghé théng tin mang dén nhiing thuan lgi
sau:

- Cic thong tin co ban, nhir cdc ban cdo bach hay cidc thong tin quan
trong khac, dugc cung cdp moét cich nhanh chéng, t&i dugc nhiéu
ngudi va it ton kém;

- Tao mét san choi binh dang hon (vé€ phuong dién thong tin) giita céc
cong ty Ién va nho;

- Giiip cdc cong ty phat hanh ¢6 co hoi huy dong von hiéu qua hon do
cdc nha diu tu tiém nang ¢6 kha nang ti€p cdn thdéng tin mdt cdch truc
1i€p hon va nhanh chéng hon;

- C6 thém mot kénh chuyén giao thong tin gilfa cdc cong ty va céc cd
dong.
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Boi véi cdc cong ty dau tur, vi du nhir cdc qui twong héd, cong nghé
thong tin to ra rat hira dung trong viéc tién hanh cic hoat dong:

- (ung cdp thoéng tin, nhu ban cdo bach va cdc thong tin quan trong
khac;
- Do tao va hudng din cong chiing dau tu vé€ cdc chién luge ddu tu;
- Tra 1 nhitng thic mic cla cong ching diu tur théng qua dam thoai

truc tuyén ciing nhu cung cdp nhanh chéng cdc thong tin cdn thiét
hic; '

o

- Thiét k& cac loai hinh dich vu méi, cung cap cho cdc nha dau tur thém
nhiéu su lua chon;

- (Cho phép cdc c6 dong mua bdn, trao ddi c6 phi€u truc tuyén.

(dc nha tu van dau tr cling danh gid rdt cao cong nghé mdéi véi vai trd
[4 cdc dong cu nghién citu hoat dong thi trudmg. D€ ¢o thé tr van cho khéch
hang nhing chién luwgc dau tu ¢é gid tl va phi hop, ngoai nhimg t6 chat
riéng clia cic nha tr van nhu kha nang x\t 1y va phan tich thong tin, con doi
hoi & cdc nha tr van mot khdéi lugng 16n cdc thong tin thi truong ¢é chit
luong. V6i khoi lugng thong tin khéng 10 trén mang Internet, cdc nha tr van
ching ¥hodn hoan toan c¢6 thé nghién ctu va tu vdn cho khach hing nhitng
chién lyge dau tr 161 wu cho tng khdch hang. Nhin chung, cdc nha ur vdn
dau tr thudng sir dung Internet nhim cdc muc dich sau:

Cung cip cac dich vy tr van ddu ur;

- Quang cdo cdc dich vu tu van dau tu, dich vu chiing khodn ;
La cong cu trong nghién ctu dau tu ;

- Quan 1y cdc danh muc diu tu;
.Quaén 1y cdc tai khoan cha khdch hang.

Hién nay, nhiéu t6 chic trung gian cdn cho phép khich hang clia ho
thuc hién giao dich sau gi& thong qua Internet hay giao dich truc tuyén.
Tham chi, ho con thuc hién viéc ca viéc phan phai [PO qua Internet.

D61 véi cdc nha dau tu, su phét trién cla cong nghé cao di giiip ho
xay dung cdc k€ hoach ddu tu hay thuc hién quyén cé dong mot cdch chi
dong hgn, do cdc wu diém sau:
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:
- Tﬁéng tin d€n v4i cdc nha dau tr duoge nhanh hon;
|

|
- Tﬂlc“)ng"tin cung cdp dudi dang dién tr, d€ tim ki€m, dé phan tich ;
|

- Giérn ngan khoang cdch gilta nhitng nha dau tu 16n c¢é t6 chitc va cic

n]?é d4u tu nhé 1é vé phuong dién thong tin;

GL'uip cdc nha ddu tr dé dang lién lac vé&i nhau va véi cdc cong ty phat
hanh.

Nhu vay chiing ta ¢6 thé théng nhat ring, su.phat tri€én cia cong nghé

cao, dag¢ biet 13 Internet, da tao ra rdt nhiéu nhimg co hoi méi dé phat trién

thi truomg. Internet di va dang ngay cang ud nén thong dung hon, nhanh

chéng

tr& thanh mét cong cu truyén thong vo cling hitu hiéu va ré tién dé

cung cdp thong tin vé chimg khodn va tai chinh cho mot s& lugng 16n céc

nha ddd wr & khip moi noi trén the gidi. Cdc thong tin qua Internet ¢d thé

duoc t

ruyén 16 hang triéu riéu ngudi, vuot xa so luong doc gia cua ca hai to

bdo rat|uy tin wén thé gidi cung cdp cdc thong tin tai chinh 14 t& The Wall

Street

Journal va & USA Today cong lai. Cic nha ddu tu co thé dé dang tim

ki€m nhitng co hdi diu tu va thuc hién cdc k& hoach dau tu tir cdc thong tin

lay
Intern

mang Internet. Trong khi dé cdc nha phdt hanh c6 thé st dung mang

ef nhdm muc dich quang cdo va 13 cdu ndi gifta cdc 6 chiic phat hanh

va cdc nha dau tr tiém ndng.

Tuy nhién, Internet ciing cé diém yéu cta nd. D6 14 viee kiém ching

cdc thang tin trén mang Internet 12 khong thé duoc, it ra 12 trong thoi diém

hién nay. Chinh vi vay, Internet ciing dang tao ra rat nhiéu nhitng thach thic

trong

déng

yiéc dam bao su tuan tha theo nhimg quy dinh chia phdp luat vé hoat
chimg khodn qua Internet, trong viéc bao vé pha dau tu ciing nhu tinh

todn ven cua ca thi trudng.

Internet tao ra rat nhiéu co hoi dé thuc hién nhitng hanh vi gian lan,

lam dung va khong cong bang trong khuyén mai va mua bdn ching khodn.

N6 cho phép nhing ké ¢ y d6 xdu c6 kha nang lién hé véi rat nhiéu cic nha

dau e, nhitng nan nhan tiém nang, v6i muc chi phi thdp hon nhiéu so véi cdc

phuong phép lira dao truyén théng (vi du nhu thong qua dién thoai hoac buu
kién).|Internet ¢6 thé dugc sir dung dé lan truyén nhitng thong tin thét thiét

nhim

muc dich anh hudng d&n mat bing gid ca hodc tham chi tao ra nhiing

hién tirong giao dich tich cuc gia tao d6i véi mét hay nhiéu loai ching khodn
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nao do.

Internet ciing con ¢6 thé gay rat nhiéu khé khin cho cic nha chifc

trach tréng viéc phdt hién va x{r Iy cdc vi pham vé chimg khodn, dién hinh

nhu khd khén trong nhan dang nhitng nghi can va kho khan trong xdc dinh vi

tri ciing|nhu dia ban hoat dong clia chiing, khi ma ching c6 thé hoat dong &

khip mpi noi trén thé gidi. Két qua la da xay ra rat nhiéu cdc trudng hop vi

pham vé chitng khodn c6 lién quan dén mang Internet, vi du nhu cic giao

dich va

tu van khong dang ky, liing doan thi trudng, phan phdi chitng khodn

phi phdp, va nhiéu trd gian lan rdt tinh xdo khéc.

Piém yéu cla Internet con ndm ngay ¢ mat manh cta né, d6 chinh la

cong nghé k¥ thuat ctia nd. That vay, céc tin tac (hacker) cé thé tdn cong cac

mang mdy tinh clia cic cong ty va st dung nhitmg thong tin thu thap duoc dé

tién hanh cdc giao dich bit hop phdp. Can luu ¥ ring, mac dit hanh vi tham

nhap vdo cdc hé thong mdy tinh 14 bat hop phdp, nhung cdc théng tin thu

thap dupc bang phuong phap nay lai khong nam trong danh muc céc hanh vi
bit hop phdp trén thi trudng ching khodn. Day la mot k& h& phap luat ma
nhitng nha xay dung luat ching khodn can hét sitic luu ¥ va ¢é nhimg diéu
chinh kip thoi.

thuong

Mot van dé k¥ thuat khdc 1a nhimng nha cung cip dich vu Internet

duy tri cdc céng Internet (ISP) v6i cac mang noi bo clia cic cong ty.

Thong qua cdc cdng dién tr dién tlr ndy, cac cong ty ti€p can vé6i xa 16 thong

tin, két

ndi vdi cdc dia diém khdc trén mang Internet. Cic céng dién ti cling

|2 noi ma cdc nha dau tr ¢6 thé tim thdy cdc thong tin va dich vu tai chinh.

nhu dinh gid ching khodn, nghién cttu va cdc dich vu dau tu. N&u nhu cédc

qui trinh vé an ninh mang cta cdc cong ISP nay khong duge tuan thu mot

cdch chat ché, cdc tin tic dé dang tham nhap vio cdc mang mdy tinh cuc bo

va tién
dén thi

hanh thay doi cdc thong tin, giy ra nhitng anh hudng nghiém trong
truong chimg khodn. Cic nha quan 1¥ ching khodn cdn luu ¢ ring,

cdc cong dién tlr can duge quan 1y chit ché nhu moi yéu 6 khéc trong linh

vuc chiing khodn, phai c6 nhilng co ch€ quan 1y cidc cong ty cung cidp cic

‘dich vy

- truong

nay. Néu nhu an ninh mang khong duge dam bao, cdc thanh vién thi
cé thé phai d6i mat v6i nhimg kha nang nhu:

- (iao dich trdi phép;

- (Giao dich dua trén cdc thong tin tai chinh sai gia tao;
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- Lﬁa ddo truc tuyén, bao gém ca viéc 14y cdp s6 tai khoan, s& ID, s6
bao hiém,. ..

- Thy vao diéu kién cua thi truong, cdc khach hang nhi€u khi bi cdc

cong ty tr chodi cung cip dich vu chimg khodn, vién ¢ 1a vi ly do ky

thuat. ..

H’iép hoi Nhimg nhd quan ly chimg khoin Bic My (The North
American Securities Administrators Association- NASAA) thong ké va uée

tinh ra

ng, hién nay so lugng nhitng giao dich bat hop phap ¢ lién quan dén

Internet|diing tht hai va gid tri nhimg giao dich bat hop phédp lién quan dén
Internet| & cdc thi trudong ching khodn cla M¥ ién 161 10 ty do la M§ méi

nam (cd nghia 14 ¢ moi gi& thi ngudi ta thuc hién nhitng giao dich bat hop

phap tri| gid khoang 10 triéu do la My thong qua Internet chi tinh riéng trén

céc thi

trung clia M$). Con theo bao cdo clia Hiép hoi K& todn chau A- Thai

Binh Duyong (the Confederation of Asian and Pacific Accounts) duoc thuc

hién boi Vien nghién cttu 16i pham Uc (Australia Institute of Criminology), &

khu vud nay s6 lugng céc giao dich bat hop phdp chiém khoang tir 5%-10%

téng s6 [cdc giao dich chitng khodn théng qua mang Internet. Ddng thai, bdo

cdo con|chi ra rang tinh trang vi pham phdp luat trong cdc giao dich chung

khoan

truc tuyén da bi ddnh gia qua thap, khong ding véi tinh hinh thuc 1€

va rat kho cé thé kiém sodt hay xir Iy cdc vi pham loai nay’.

Ngoai Internet, con ¢6 mot xu hudng khac 1a sir dung cdc loai phuong

tién dién tur khdc trong hoat dong cla thi treong ching khodn. Hé théng giao

dich va|lién lac dién tr lam nay sinh nhiéu van dé khdc lién quan dén nang

luc quén 1§ va gidm sdt ctia cdc nha quan 1y thi rudng. Van dé cdt 161 13 1am

thé nao|dé co thé quan 1y va gidm sat cdc phuong tién dién tir. Thong tin dién

nrcodt
un ci.
cudng

h¢ thay doi ngay lap titc va thudmg bi gi6i han trong viéc tdi lap thong
Viéc dam bao cdc bing chimg, chimg cit dién tlr va cdc quy dinh
ché thuc thi chéng lai cdc vi pham trén thi trudng st dung ciac phuong

tién thong tin dién ti nhin chung 1a rdt khé khan.

Hon thé nita, su phét trién cha cdc dich vu dién tr va Internet trong

hoat dong thi truémg con dat ra mot ciu hoi: Al s€ 12 ngudi chiu trich nhiem
gidm sdt va quan 1y? Nguoi cung cip dich vu dién tir, ngoai trach nhiém vé

* 6 thé thism khao bdo cdo nay tai dia chi: http:/fwww.capa.com.my
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ky [huat,}vé van hanh hé théng, ¢é phai chiu ¢a trach nhié¢m v€ mit ndi dung
cha cdc thong tin dang ndm trén he thong clia ho khong?

2.1.2. X.Jr huéng toan cdu héa

Bﬁn canh su phat trién clia c6ng nghé cao tao ra nhilng hinh thic vi
pham rnbi trén thi trudng chimg khodn, cdc co quan quan 1y ciing khong thé
bo qua | ot yéu t6 rdt quan trong kKhic —yéu to trong tim ctia dé tai nay — dé
la su h(j nhap kinh t€, tai chinh gilta cdc qudc gia va gifta cdc khu vuc véi
nhau.

Su hot nhap sau rong cua cic thi truong chimg khodn tao ra rat nhiéu
thay ddil trong co ché diéu hanh v hoat déng cla thi trudng chitng khodn,
duoc thd hién trong mot s6 diém sau day:

- Ty do héa thi trudng tai chinh, nhimg rao can k¥ thuat trong co ché
diéu hanh thi truéng ching khodn dén dan bi loai bé;

- Nhitng rao can phdp Iy va k¢ thuat nhim ngin chan cdc giao dich
xuyén bién gidi cling ddn déan bi d& bo. Cic ranh gidi dia 1y d3 khong
con 12 rao can dong chay von. K€ ci nhitng ngudi tim co hoi diu tu
cfing nhu nhitng ngudi tim vén déu cé thé ti€p can moi thi truomg ¢
khdp moi noi trén thé€ gigi nhim théa man nhu ciu cla minh véi mot
mifc do lgi nhuin mA ngudi ta cho 13 51 wu nhat;

- Tang cuong su phoi hop gilfa cde co quan quan 1y thi trudng thong qua
ciic 16 chic quoc té vi du nhu I0SCO, OECD.. ;
- Xudt hién xu th€ lién két, lién minh gitta cdc t6 chuce thi trudng, trong

VA ngoai nudc, nham tang thi phin chia cdc té chiic nay;

1
L

u phdt trién cia cong nghé thong tin, su lién két chat ché gifta cic thi
truong, cong voi su thong thodng trong hanh lang phéap 1y va ky thuat
¢ha cic mai lién k&t nay cho phép cdc giao dich dugc thuc hién mot
¢dch nhanh chéng va dién ra trén pham vi toan cau.
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Hién nay, gid tri cdc giao dich xuyén bién gidi da dat 320 ty do la
MJ®, ting so véi 15 ty do la M§ nam 1990, va gi4 tri chimg khodn phat hanh
O nudc ngodl (international securities offering) vao nam 2002 cling da dat
1.200 ty do la My, gip 4 lan so véi nam 1991. Tai cdc S& giao dich ching
khodn cua My ¢6 t6i hon 1.300 cong ty nudc ngodi niém yét, gip 3 l4n so
v@i nam 1991. Trong khi d6, cdc cong dan M§ da ndm git mot lugng cd
phiéu nudc ngoai cd gid tri tdi 1.500 ty do la My, so sdnh v6i lugng cd phidu
ndy vao nam 1991 chi dat 291 ty do la My. Nguge lai, cd phin ctia ngudi
nudc ngoai trong cdc cong ty dai ching cia M¥ 1a khoang 1.400 ty do la
MY, tang so vdi nam 1991 1a 300 ty d6 la M§. Theo Ngan hang Thé gidi thi
téng gid tri rdong ¢ phidu va cdc chimg khodn ng (trir ddu wr true tiép) trong
pham vi toan cau d& tang 5 14n chi tinh riéng giai doan tir ndm 1991 i 2001,
wr 794 ty do la My nam 1991 Ien t6i 4300 ty do la My’ nam 2001.

Su hdi nhap kinh t€ — t&i chinh cang tré nén quan trong hon déi voi
cic quoc gia dang phat trién va dang trong thoi ky chuyén déi. Dién hinh 12
Trung Quéc. Hién nay, Trung Quéc dang thuc hién chinh sich cai 18 nén
kinh t€, xay dung mot nén Kinh & thi truong theo dinh hudng xa hdi chu
nghia (& Trung Qudc ho goi la nén kinh t&€ thi trudng mang mau sic Trung
Quac). Diém mau chét trong chién luge phét trién kinh t€ ndy 1a caj t6 lai
cdc doanh nghiép nha nudc. V61 s6 lugng hon 300.000 cdc doanh nghiép nha
nudc, dé thuc hién k& hoach cai t6 niy, Trung Quéc di phdt hinh mét luong
c6 phiéu. trdi phi€u doanh nghiép khéng 16 ra nudc ngodi, ma diém dén cudi
cling 12 cdc nha ddu twr cé 16 chic clia M§ (théng qua phdt hanh truc ti€p
hodc niém vét trén cdc thi trudng ching khodn cha M§ hoac thi trudng
chuing khodn Hong Kong). Tap chi Week Business ra ngay 29 thdng 8 ndm
1997 da théng ké ring, Trung Qudc sé thuc hién {t nhat khoang 350 dot phat
hanh moi nam trén cdc thi trudng nude ngoai trong vong 10 nam tir 1997-
2007. Diéu nay ciing rat dé hiéu vi mac du vdi dur trit ngoai héi khd cao, vio
khoang 130 ty d6 la My, nhumg cdc doanh nghiép nha nude cia Trung Quéc
16 chimg 85 ty do la M§ moi nam. Nhu vay dé co thé duy tri duge t6c.do
phét trién kinh t€ nhu hién nay, Trung Quéc bét bude phai tim:moi ngudn
vén tir moi noi ¢ thé. Chi tinh riéng nam 1997, Trung Qudc di huy dong t6i

* Theo William Donaldson, Chi tich Uy ban Ching khodn va $& giao dich My, trong bat phdt bi€u ngay 26
thing | ndm 2004 tai Trung tam Chinh sdch chau Au (European Policy Center), Brussels, Bi.

7 Theo “Global Econemic Trends and their Implications for Financial Market Infrastructure™, Bruno Gehrig
v World Bank. Global Development Finance 2001, chapter 2: Trends in private capital flows (tab. 2.3).
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25 ty do6 la My thong qua thi trudng trdi phi€u quéc t€ va phat hanh ¢6 phigu
ra cdc thi trudng nudc ngoai.

Nhitng co hoi clia hdi nhap tai chinh trén tdm vi mo da 16 rang. Tuy
nhién, hoi nhap cdn tao ra nhiéu thach thitc khdc nita, dac biét 14 d6i védi cic
nha quan 1y thi trudng. Van dé gay nhiéu birc xiic hién nay trong bi canh
hoi nhap thi trudng ching khodn 14 su chong chéo cua cdc diéu khoan luit,
cdc qui dinh trong quan 1y hoat dong va diéu hanh ctia cic co quan quan ly
thi rudng ciing nhu su khong tuong thich cla cdc khung hinh phép 1y déi véi
su thay déi cua thi trudng ching khodn. Néi cach khic, co ché quan Iy va
cdc khung hinh phdp 1y déi véi hoat dong trén thi trudng chimg khodn &
phin 1én cic qudc gia, k€ ca nhitng qudc gia di phat trién nhu M¥, chua theo
kip vd&i trao luu cta thi trudng ching khodn, chua phit hop véi xu huéng hoi
nhap. Chinh nhimg k& hé phdp 1y ndy di gay nén rat nhiéu khé khin trong
viéc quan 1y, phong chong, phdt hién va xir Iy cdc hanh vi bat hop phdp trén
thi trudmg ching khodn. That vay, nhiing giao dich bat hop phdp ¢6 thé dugc
thuc hién trong thé ché phdp 1y clia qudc gia A trong khi ngudi thuc hién céc
hop déng nay lai nim trong thé ché phdp Iy & quéc gia B, c6 nghia [a nim
ngodi sy quan 1y va hoat dong cudng ché thuc thi cta qudc gia A. Diéu nay
gay rdt nhiéu khé khin cho cdc co quan quén 1y thi trudng cla ca hai quéc
gia trong thu thap théng tin, cdc chimg ctt lién quan dén cdc giao dich nay
ciing nhu lién quan dén cdc nghi can thuc hién ching. Hoic nhu hién nay,
rdt nhiéu cdc cong ty cita Trung Qudc, cua Nga khong didp ing duoc nhimg
véu cdu dé phdt hanh chimg khodn trén cdc thi trudng ching khodn clia My
hoac chan Au. song cdc trdi phi€u, cd phigu nay vin cé thé dén tay cdc nha
ddu tur 6 chic cia My, clia chau Au thong qua mot s6 ké hd phép luat cla
nhing qudc gia d6. Vi du nhu & MY, diéu khoan S, Luat Chitng khodn My,
cho phép cdc cé phiéu, trdi phiéu khéng dang ky duoc bdn cho cdc nha diu
tu M¥ theo cdc giao dich ngoai bién (offshore transaction), hay Qui dinh
144 (A) ciing cho phép cdc cé phiéu, trdi phiéu khong dang ky dugc bén cho
cdc nha diau or My thong qua cac don dat hang riéng (private placement)
duoc thuc hién boi cic 6 chirc tai chinh & M. Nhitng ¢ phi€u, trdi phiéu
khong chiu sy quan 1y cia bat ky 6 chiic ndo nhu the nay dé dang trd thanh
muc tiéu cla cic hanh vi bat hop phdp nhu Itng doan thi trudng, giao dich
noi gidn hoac rira tién.
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Déng hanh v6i xu huéng toan ciu héa va su phdt trién khong ngiing
clia cong nghé cao, sy xuét hién cla cdc san phdm chimg khodn méi nhu cdc
san pham phéi- sinh ciing tao ra nhimg co hoi méi dé thyc hién nhimg giao
dich bdt hop phdp khdc. Vi du, gid cha chung khodn co s& ¢6 thé bi ling
doan nham gay anh hudng dén gid cha hop déng phdi sinh lap trén ching
khodn d6. Va nhu vay, nhilng ngudi tham gia cic hop ddng duge xay dung
dua trén cdc mic gid gia tao nay, vi du nhu cdc cong ty dai ching, cdc qui
huu tri, cdc ngan hang, cic co quan nha nude...v.v. nghiém phién s& trd

thanh nhimg nan nhan va hau qua that khé ludng.

Mot yéu 16 khédc cling cdn phai luu y 14 tinh co dong cla cdc qui dau
tu khong 16 & cdc nude cé nén kinh t€ phat trién. Véi su phdt trién vuot bac
ctia cong nghé thong tin, va dic biét v41 khuynh hudng tr do hda va hoi nhép
(toan cdu) héa cdc thi trudng tai chinh, bat k¥ mot 16 chitc hay cd nhan nao
cling c6 thé chuyén mot luong rat Ién tai chinh tix ban cau ndy sang ban ciu
kia trong mot khoang thdi gian tinh bang giay va thuc hién nhiing giao dich
trén nhitng san pham tai chinh hién dai. Diéu d6 tao ra rat nhiéu co hoi cho
phat trién thi trudong tai chinh ndi rieng va céc nén kinh t€ nét chung, song
ciing tiém an nhitng thich thic ma nhitng nha quan 1y thi truong, khong thé
bo qua. Mot hé qua tat yéu ciua xu hudng nay 1a su dao dong khong ngling
voi bién do dao dong Ion cla cdc thi trudong ching khodn ma nguyén nhan
truc tiép 1a su rit von ra hoac bom von vao cla cdc the luc tai chinh. Theo
Qui Tién & qudc t€ IMF, gid tri thi san nam trong su quan 1y va diéu hanh
clla cdc nha dau tr ¢d 16 chitc wée tinh vao khoang 30.000 ty do la My (dir
lieu nam 1998). Pay 12 mot con s6 khéng 16 va su thay d6i, mot cich bat
ngd, dong chay cla cdc ludng von ddu tur rdt I6n nay c6 thé 1am chao ddo ca
mot thi trudng tdm cd trung binh va kéo theo su bién dong cua céc thi truong
khic ¢6 lién quan theo mot phan ing day chuyén. Ciing cin phai nhdn manh
mot diém riang, khong phai moi t6 chitc déu ¢é 1y tudng va vi cong déng nhu
Ngan hang The giéi hay Qui Tién t& qudc t€..., phin 16n cac qui dau or nay
déu hoat dong vi loi nhuian cho mét nhém ngudi thiu s6 nao d6. Vi theé,
ching ta phai hét siic canh gidc va ludn guan sat moi dong thdi cia nhing
qui dau e 16n. Khéflg it trudng hop cic qui nay di dugc dang nhu nhimng
cong cu ling doan thi truong. Cho dén nay, nhiéu ngudi cho rang, cugc
khing hoang tai chinh & chau A nam 1997, mot phin do hoat dong mang

tinh chét ling doan thi trudng cua cdc qui ddu tu nay gay ra. Tham chi mot
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chinh tri gia & Malaysia cdn cdo buoc chinh George Soros® cing v4i qui ddu
tr Quantum cua 6ng ta di ho trg gay ra cudc khing hoang tai chinh khu vuc

~

nay.

O mot s6 qudc gia, cic co quan quan 1y thi trudng khong cé quyén luc
truc tié'p:trong diéu tra va x\r Iy nhitng giao dich bét hgp phdp. Du vay, trong
béi canh hoi nhap kinh & nhu hién nay, cdc nha quan ly thi trudng cin nhan
biét duoc nhiing hinh thdi ctia cdc hanh vi bat hop phdp duoc thuc hién nhu
thé nao trén cdc thi trudmg khac trén thé gidi va trong khu vuc. Cho db nhitng
diéu khoan vé diéu tra vi chitng minh cdc vi pham thi trudng c6 thé khéc
nhau trong khuén khoé phédp 1y cua méi qudc gia, nhung cdc nha quan 1y cin
¢é moét quan diém théng nhat vé cdc loai hinh thong tin ¢6 thé bi lgi dung dé
thirc hién nhitng hanh vi néi trén. Cic nha quan 1y cling can nhin nhan nhiing
1on tai trong vin dé cudng ché thuc thi xit 1y nhimg trudng hop vi pham trén
thi trudmg ching khodn dé dua ra nhing giai phdp khac phuc.

Trong phén ti€p theo ctia chuong nay, chiing t6i xin dugc trinh bay
nhitng trudng hop lam dung thi trudng méi duoc phdt hién va xt 1Y & cdc
quéc gia phdt trién. C6 thé néi, cdc hanh vi bat hgp phdp xay ra hang ngay &
khap moi not trén thé gidi véi sd lugng ngay cang nhiéu. Tuy nhién. chdng
toi chi lua chon mét s6 cdc hanh vi tiéu biéu ma cdc co quan quan 1y thi
trudng di cé nhitng phuong dn phdt hién va xir Iy, theo chuing t6i nhan thic,
fa rat ddng quan tam.

2.2. Giao dich bat hop phap trén thi truong. chimg khoan trong boi
canh hoi nhap quoc té

Véi tinh hinh hién nay, khi cdc san giao dich dan dan duge thay thé
bdi cdc hé théng giao dich dién tir, Internet dang ngay cang tro thanh mot
nhan t6 chl chét thic ddy qua trinh toan cdu héa thi trudng chimg khodn.
Thuc t€ thi cdc ranh gidi dia 1y tOn tai gifta cdc thi trudng da ngdy cang o
nén md nhat. That vay, cdc nha ddu tr cé thé ti€p can v6i bat ky mot thi
trudmg nude ngodi nao chi bing mot cd nhan chudt va ho ¢6 thé dau twr & bat

¥ George Soros [ mot nhi tai phiét nguti My, gde Hungari, nguéi Do Thai di rit thanh cdng trong Finh
vy¢ ddu co ching khoan. Ong ta ¢On ¢6 ménh danh la “Ngudi di 1at d6 Ngan hang Anh™ (the man who
broke the Bank of England™ vi ¢4 wmg diu co dong bang Anh va thu lgi 1.1 ¢v dé la M¥ trong nam 1992,
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k¥ noi nac ma ¢é lgi nhudn cao nhat. Cdc nha phit hanh cé thé phit hanh
chimg khodn & nhitng noi ndo phil hgp véi ho nhat va phi tdn huy dong vén
14 ré nhat. Xu hudng toan cau hda va hoi nhap cdc nén kinh t€ da thay doi vé
co ban ban chit cla su huy ddng von va ddu tu vao ching khodn. N6 tao ra
rdt nhiéu co hdi cling nhu nhiéu thich thic. Tuy nhién, trong pham vi dé tai
ndy, ching t0i chi dé cap dén mat trdi ciia van dé, d6 1a cdc hanh vi bat hop
phép thuong gap trong bdi canh hoi nhap quoc té.

1

2.2.1. Cdc giao dich ndi gidn trong boi canh héi nhédp qudc té

Trong boi canh hoi nhap qudc t€, cdc giao dich noi gidn bat hgp phép
thudng duge thue hién ¢ pham vi toan cau, mang tinh chat xuyén bién gidi,
va ¢6 anh huong dén nhiéu quoc gia. Vi du: mot cd nhan nude hgoﬁi c6 thé
thuc hién cdc giao dich ching khodn noi gidn trén thi trudng & mot quoc gia
khdc; cdc cd nhan trong nudc thong qua cic tai khoan nudc ngoat thuc hién
cac giao dich ndi gidn hoidc la nhimg bing chiing, ching ci quan trong vé
mot giao dich noi gidn nao doé lai ndm & ngoai bién gidi. ..

Pé minh ching cho nhimg hinh thic phdi sinh cla giao dich noi gidn
trong boi canh mdi, ching 161 Xin gidi thiéu mgt s6 rudng hop giao dich noi
gidn mang tinh xuyén qudc gia. Trudng hop diu tién duge trinh bay dudi diy
12 mot vi du khé dién hinh clia giao dich ndi gidn trong béi canh hoi nhap
kinh t€. D6 12 cic giao dich noi gidn duge thuc hién bot mot s6 ¢4 nhan va 16
chitc ngudi Phdp thong qua mot s§ ¢d nhan va ©© chitc & Thuy Sy d6i véi cic
tal san ching khodn ctia mot cong ty niém yét tai thi trudong chimg khodn tai
M. C6 thé néi, giao dich niy khong thé lam sdng td néu nhu khong cé su
cong tac clia cdc co quan quan 1y & ca ba qudc gia néu trén.

Vu bé boi Pechiney - Giao dich noi gidin xuyén bién gidi

Vo dau nam 1998, tit ca cdc bdo chi & Phap déu xuét hién nhiing
dong tit 16n v& vu bé bdi Pechiney. Vu nay ¢6 lién quan dén nhiéu nguoi,
trong d6 ¢6 ¢& ban cla cuu téng théng Phip Francois Mitterrand. C6 1€ vi Iy

do chinh tri ndy ma vu viéc nay da tré nén tuong doi 6n do.
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Pechiney 1a mot doanh nghiép nha nudc 16n, da thuc hién viéc thau
tém cong ty Triangle Industries Inc. véi gid hon 1,25 ty d6 la My. Tuy nhién,
ba ngay trude khi hgp dong gifta Triangle va Pechiney duge chinh thitc cong
bo, ngudi ta dé ¥ thay ¢d phi¢u clia Triangle dugce giao dich véi s6 luong rat
I6n, 1én 161 323.000 ¢6 phi€u. Van phong Uy ban Chimg khodn va Giao dich
My (SEC) tai thanh phd New York bit ddu nghi ngd ¢6 hién wrgng ndi gidn,
dac biét sau khi ho dé ¥ dén cdc dau hiéu bat thudmg chia mét s6 thuong gia
ngudi Phap. SEC di thong bao hién tuong nay cho Uy ban Ching khoin
Phip (Commission des Opérations de Bourse - COB) va clng véi su hop tic
chat ch€ clia co quan quan 1y tai chinh, ngan hang Thuy S§, cudi ciing ngudi
ta cling d4 14n ra manh moi va bang chimg khiang dinh ¢é hién tuong néi
gidn trong cdc giao dich néu trén. Sy viéc cu thé nhu sau:

Pechiney 12 mot t6 ho’p dai chiing ¢é cd dong 16n nhat 1a chinh phi
Phdp. Khi cong ty nay co6 k& hoach thuc hién k€ hoach thu mua cong ty
Triangle cia My, né bat budc phai cé su déng ¥ clia c6 dong 1én nhat, d6 1a
chinh phit Phap. Va moi viéc bt ddu tir do.

Traboulsi, mot ngudi Li Bang dinh cu tai Paris, 1a nha twr van cho
cong ty Triangle trong qud trinh dam phén thuc hién hgp déng sdp nhap néu
trén, da tiét 16 cho hai ngudi ban clia minh 12 Ghanem va Boublil, trong dé
Alain Boubil, 12 Chanh van phong Bo Tai chinh, mét dang vién Dang Xa hoi,
12 cong ty American National Can (A.N.C) c6 thé bi ban. Pechiney lic dé [a
cong ty san xuat nhom 1én thi 3 trén thé gidi dang 16 ¥ quan tam dén A.N.C.
Tuy nhi¢n dé mua duge A.N.C., Pechiney bit budc phii mua céng ty me, dé
13 Triangle Industries Inc. Dé lam dugc diéu nay, Pechiney dam phan véi hai
c6 dong chinh cla ‘Triangle, Nelson Peltz va Peter May, nhitng ngudi nim
gitt t6i 2/3 quyén bi€u quyét - va tra 56 do la My cho mot ¢d phiéu Triangle
tri gid 10 do la M§ & thoi diém d6.

- Ghanem, cong dan Thuy S¥ sinh ra tai Li Bang, 1a ngudi sdng lap va
la gidm doc cong ty moi gidi ngoail t&¢ Thuy S§ Socofinance, di ra 1énh mua
91.000 c6 phi€u cia Triangle thong qua tai khoan cha Ngan hang hdi phi€u
quoc t€ (International Discount Bank), mot ngan hang ndm trong hé thong
Socofinance va ding ky hoat déng & mot hon ddo ving bién Caribbean thudc
Anguilla. Sau khi hop déng sdp nhap duoe ky két, nhitg ¢é phiéu niy duoc
ban ra vd Ghanem thu dugc mot khoan loi nhuan 14 3,65 triéu do la My.
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Boublil, Chianh van phong B6 Ngan kho, Kinh t€ va Tai chinh, 1a
ngudi ndm giit nhiéu thong tin bi mat lién quan dén giao dich nay thong qua
nhifng nhan vién dudi quyén ciing nhu thong tin do Traboulsi cung cip. Ong
nay sau dé da tiét 16 nhimg thong tin lien quan dén hop déng sip nhap dugc
néi § trén cho mot nguoi khéc 14 Roger-Patrice Pelat.

Pelat, 12 mot nha tai phiét Phip va 1a mot trong s6 rat it ban than cla
Téng thong Mitterrand tir thoi trong quan ngili. Sau khi biét duge tin ndy, 6ng
ta di mua 30.000 c6 phi€u clia Triangle, v sau d6 bdn s6 c6 phifu nay ra
thu vé khoang 1,1 triéu do la M¥ loi nhuian. Khong chi ¢é vay, Pelat con tiét
16 cdc thong tin nay cho Theret va Reiplinger. Hai ngudi nay sau d6 da cling
ban bé& clta minh & cong ty dau tu Compagnie Parisienne de Placements
(CPP), chi dao nhan vién cua minh 128 Gruman mua 6 triéu frank Phdp
(khoang 1.25 triéu do6 la M¥) cé phiéu clia Triangle cho CPP. Gruman dat
mua 100.000 cé phiéu cha Triangle cho CPP, nhung chi mua duoc cé 32.200
c6 phi€u. Ngoai ra, Reiplinger ciing mua riéng 2.000 c6 phiéu cla Triangle
thong qua moét ngan hang Thuy S§y. Reiplinger vé sau da bdn s6 c6 phiéu
nay va thu dugc khoang 82.000 d6 la M¥ tién 13i, trong khi d6 CPP da chio
bdn 6 co phiéu ndy cho Pechiney thu duogc 1,4 trigu d6 la My tién 13i.

Gruman sau d6 ti€p tuc tiét 16 cho mdt ngudi ban 1a Emden vé viéc
CPP dat mua mot s6 luong 16n ¢6 phiéu cua Triangle. Emden, khi biét duoc
thong tin ndy di su dung tén gia va dat mua 40.000 ¢6 phi€u cua Triangle
thong qua mot ngan hang Thuy S§. Tuy nhién, nguoi nay cling chi mua duoc
6.000 c6 phi€u. Sau khi hgp déng duge cong b6, Emden da ban s6 ¢d phiéu
nav va thu 244,000 do la My tién lai.

Sau mot thoi gian di€u tra cha hai Uy ban Ching khodn cta My,
Phdp va cdc ngan hang cua Thuy Sy, ngay 4 thdng 8 nam 1997, SEC da
chinh thitc khai kién bay (07) cong dan (Samir Traboulsi, Charbel Ghanem,
Alain Boublil, Max Theret, Robert Reiplinger, Patrick Gruman va Jean-
Pierre Emden) vA hai (02) t8 chic nudc ngoai (Socofinance SA va
International Discount Bank & Trust (West Indies) Lid.) vé 101 cung 'cz‘i'p
nhitng thong tin ndi bd va thuc hién cic cic giao dich dua trén cdc thf)ﬁg tin
nay d6i v&i ching khodn cta cong ty Triangle Industries, Inc. Trudc d6, toan
bo cdc 121 khodn cia nhitmg ngudi nay di bi cic co quan ¢6 thdm quyén cla
Thuy S§, Phap vd My kip thoi phong tda. C6 thé néi, néu nhu khong cd su
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hop tac chat ché cia Uy ban Chimg khodn Phidp- COB, SEC khé cé thé thu
thap duoc du bing chimg k&t toi nhiing bi cdo trén.

Vu Goran Heden- Xu Iy giao dich noi gidn xuyén bién gidi thuc hién
boi cdc chu thé nudc ngoai sit dung hé théng cung cdp dich vu cua nudc sd
tat

Ngay 15 thdng 6 nam 1999, SEC da khdéi kién Goral Heden v mot s6
ngudi khdc vé hanh vi giao dich ndi gidn. Theo ban cdo trang thi Drescher,
mot cuu quan 1y cla van phong Price Water House Coopers tai New York,
di cung cap nhimg thong tin noi bd cho hai ngudi ban Thuy Dién vé k&
hoach mua Pinkerton’s, Inc., mot cong ty chuyén cung cdp cdc dich vu
chimg khodn <6 tru sd tai California, clia Securitas AB, mot cong ty cung cip
céc dich vu ching khoan ctia Thuy Dién. Tin tdc nay Drescher ¢6 duoc khi
dang con lam viéc trong mot nhém chuyén gia tu van cua Price Water House
Coopers trong mot du dn tr van cho c()n\g ty Securitas. Ngay 22 thdng 2 nam
1999, Securitas va Pinkerton thong bdo rang Securitas sé thuc hién cdc giao
dich thau tdm Pinkerton trén thi truong chimg khoan.

Theo ban cdo trang thi Drescher di thong bdo chi tiét vé k& hoach nay
cho nhimg ngudi ban cia minh, trong d6 ¢é thong tin vé ngudi mua, muc
dich cling nhu thoi gian cong bo su kién nay. Vao ngay tha sau 19/2/1999,
trong phién giao dich cuéi ciing trude khi su kién nay duge cong bd, cic ban
bé clia Drescher dd mua mot s& luong rat 16n ¢6 phiu clia Pinkerton. Dong
thoi, mot trong s6 ho con tiét 1o thong tin nay cho it nhat hai ngudi Thuy
Dién khdc, trong d6 ¢6 Geron Heden 13 mot nha moéi gidi ching khodn &
" Stockholm. Nhiing ngudi ndy ciing mua c6 phiéu clia Pinkerton trong ngay
19/2/1999.

Ngudi ta théng ké dugc ring, nhimg bi can trén di mua tdng s6
14.400 c6 phifu cta Pinkerton vao ngay 19/2/1999 vé&i gid khoang 17 do la
My mot ¢é phicu. Rieng Heden da mua t6éi 10.000 c6 phi€u. Trong phién
giao dich sau dé vao ngay thi hai, 22/2/1999, sau khi Securitas va Pinkerton
cong bd k& hoach thau t6m Prinkerton cua Securitas véi gid 14 29 d6 la mot
c6 phiéu. Gid ¢ phi€u Pinkerton ting 69% va dimg & miic 28,56 do la My
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cu6i ngay. Nhimg bi can néu trén di ban hét s6 c6 phiéu clia Pinkerton trong
ngay hom do. -

Viéc xir 1y vu viéc nay duoc thuc hién khd dé dang vi mac du céc bi
can song 6 Thuy Dién va khong nam trong quyén thyc thi phdp luat cia My,
nhung céc giao dich ma ho thuc hién lai thong qua cic cong ty cung cdp dich
vu ching khodn cia M¥, chiu su quan 1y va gidm sdt cia SEC va nam trong
khuén khé phdp 1y ciia My. Cau hoi dat ra 12 néu nhu Heden mua s& cé
phi€u nay thong qua cong ty chitng khodn noi minh lam viéc — mot cong ty
Thuy Dién ~ khong ndm trong thé ché phép 1y clia My, thi vén dé nay xu ly
thé nao?

2.2.2. Giao dich thao ting thi truong trong béi canh hoi nhdp quéc té

Trong phan nay, ching t6i xin trinh bay mot vi du vé€ hanh vi liing doan
thi truong xuyén bién gi6i mai duge SEC dua ra cong luan. Nghi can cua vu
viéc nay lé\mOt nhém cdc nha tw van diu tu lam viéc cho cong ty moi gici —
tir doanh ABN-Amro.

Vu ABN-Amro Incorporated va hanh vi thao ting thi ruong “making

r

the close’

ABN AMRO Incorporated (AAI), c6 tru s& chinh tai Chicago va cdc
van phong tai New York, 1a mot cong ty médi gidi — tu doanh ¢o6 dang ky va
¢6 mot phong giao dich chimg khodn quéc t€ tai van phong cong ty & New
York.

Oechsle International Advisors, L.L..C. {Oechsle) 1a mot céng ty tuw vin
dau wr cé dang ky, tru s& chinh dat tai Boston. Cong ty nay con quan ly mot
qui dau tu khoang 11,8 ty d6 la My.

Andrew S. Parlin 12 mét trong bay sdng lap vién va nam trong ban giam
d6c diéu hanh Oeschle. Anh ta con truc ti€p quan 1y moét sé cdc tai khoan
cta khdch hang clia Oechsle.



Angelo Tannone la Truong phong giao dich ching khodn qudc t€ cla
AAltai New York. Anh ta cling ¢ mdi quan hé 1am an lau dai véi Oechsle
va Parlin, trudc khi [am viéc cho AAL

Vao cdc phién giao dich cuéi cling trong cidc qui trong ndm 1998, hai
ngudi nay di ciu két véi nhau thue hién cdc giao dich trén nim loai ¢d phigu
- ¢6 trong cdc danh muc dau tr khach hang cla Parlin — ngay truéce khi thi
trudmg dong clra nham lam ting gid déng cita trong cdc phién giao dich cudi
qui cta cdc cd phiu do6, hanh vi thao ting thi wrudong ndy duge goi [
"marking the close”. Parlin di thuc hién mot $6 phi vu thanh cong, nang gia
tri cdc danh muc ddu fr ctia khach hang nim dudi su quan Iy cla anh ta 1én
dang ké. V& phia nhan vién tic nghiép, khi thuc hién cdc lénh ndy ca Parlin,
lannone di vi pham cdc qui dinh cia AAL Tuy nhién, AAI da khong du kha
nang phdt hién nhitng vi pham cta lannone dé c6 nhimg bién phap phong
ngira va cudng ché thuc thi thich hop.

Cdc giao dich nay thuong duge thuc hién trong cdc phién giao dich &
cudi moéi qui tai chinh cla Oechsle, cu thé ]a trong cic ngay 30/6 va
30/9/ 1998. Cic ¢ phi€u ma nhém ngudi nay thuc hién cdc hanh vi nham
nang gid 12: (1) British Biotech plc, mot ¢6 phidu duge giao dich trén S& giao
dich chitng khodn London; (2) Volkswagen A.G., c6 phiéu clia mot cong ty
san Xudt 0 to hang diu cta Puc duge giao dich chi yéu tai S& giao dich
Frankfurt; (3) Banca di Roma SpA, cong ty dich vu tii chinh clia Y ¢6 ¢é
phiéu giao dich trén S& giao dich Ching khodn Milan; (4) ADRs cua Pohang
Iron and Steel, mot nha may san xuat thép cua Han Qudc c6 ¢ phiu giao
dich trén S& giao dich Ching khodn Newyork: va (5) Renault, mot cong ty
sdn Xuit 6 6 cta Phdp c¢é cd phi€u giao dich chl yéu trén SO giao dich
chitng khoén Paris. Nhu trén di trinh bay, cdc ¢ phi€u nay chiém phdn 16n
danh muc ddu tv nam dudi su quan 1y truc tiép cha Parlin.

Trong vong 3 ngay tir ngay 28/9/1998, Iannone va Parlin di nhiéu lan
ban bac véi nhau dé cing thuc hién k& hoach cha Parlin nhdm nang gid déng
ctra clia Britisch Biotech plc (BBG) 1én 40 pence vio thoi diém cudi qui II1
Budi sdng ngay 30/9/1998, hai ngudi ndy con ti€p tuc ban bac va tinh todn s&
luong ¢6 phiéu BBG ma ho cdn phdi mua dé gid déng clra ndm & mitc 40
pence/cd phi€u va ho di thanh cong trong phi vu nay. D6i vi ADR cla
Pohang Iron and Steel, ho cling d3 c¢d k& hoach tuong tuv nhung da khong
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thuc hién thanh cong. DGi v6i ¢o phi€u ciia Volkswagen A.G., Parlin thong
bdo vdiTannone 13 da mua 67.000 ¢6 phi€u, tuy nhién luong ¢6 phigu mua
va0 ¢4 vé nhu 12 chua du 16n nén gid déng cira cua cd phi€u ctia Volkswagen
A.G. van khong tang. D6i véi ¢ phi€u clia Banca di Roma, ho ciing tiép tuc
khong thanh cong va gid dong cilra ngay 30/ 9/1998 ciia Banca Di Roma trén

S& giao dich ching khodn Y tham chi con gidm.

Nhimg c4 nhan thuc hién cdc giao dich nay nam trén lanh thé My. Tuy
nhién hoat dong thao uing thi trudng cua ho la_{i anh hudng chu y&u dén cic
thi trudng ngoai nudc My nhu & London, Pari, Milan hay Frankfurt. Cé thé
néi rdng, néu nhu khong cd su hop tdc tir phia SEC, thi cdc giao dich nay khé
c6 thé bi phdt hién va ngin chan kip théi. Hau qua lic dé that khé luong.
V&i su hop tac chat ché cha tat ca cdc co quan quan 1y thi trudong ¢6 lién
quan, ngudi ta da thu thap di cdc thong tin va tdi hién lai duge phuong thic
thuc hién giao dich nay, va dua ra dnh sing vu viéc.

Sau khi nhan dugc yéu cdu tr S& giao dich ching khodn ILondon vé
trudng hop cha ¢o phiéu British Biotech, Cong ty me ABN-Amoro Equities
(UK) Ltd. (AAFE) da thong bdo su vu cho AAL AAI sau d6 di tién hanh diéu
tra va thong bdo cho SEC. Trén co so cdc bang ching thu dugc, cong ty nay
dd sa thai lannone va tién hanh dan x&p v6i SEC khic phuc hau qua do nhan
vién ctia minh gy ra. Ngoai ra, AAE phai chiu phat 250.000 bang Anh déi
v&i So giao dich ching khodn London. Sau vu ndy, AAI qui dinh rdng, moi
lénh dat yéu cdu thuc hién trong thdi gian 30 phdat cuéi trude khi déng clra
thi trudmg vuot qua 5% khoi lugng giao dich trong ngay cua cé phi€u dé phai
duge xem xét va chi dugce thuc hién khi ¢é su cho phép cia thanh tra vién.
Ngoai ra, moi lénh dat nhu vay cua truong phong giao dich phai duge xem
xét va chi thuc hién khi c6 su dong v clia ¢dp trén. D6i véi Parlin va lannone,
SEC dinh chi cdc hoat dong tw vin dau tu ctia ho trong vong 12 thing va méi
ngudi phai chiu muc phat 12 75.000 do 1a M¥.

Mot 1an nita cho thay vai trd vo ciing cin thi€t cta hop tdc qudc t€
trong phong chéng toi pham trén cic thi trudng chitng khodn. Gi thiét ring,
néu nhu cdc co quan quén 1y thi trudng & cdc nude khdc nhu Phap, Y, Pic,
khong hop tac chat ché v6i SEC, céc cd nhan thudc cong ty cua My néu trén
da c6 thé thanh cong trong viéc “xuét khau” nhitng hanh vi bt hop phép clia
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ho sang cdc nudc khdc va ldng doan thi trudng cla nhiéu nuéc ma khoéng
chiu bat k¥ mot hau qua nao.

2.2.3. Giao dich lixa ddo trong boi canh héi nhdp quoc té

Giao dich lira ddo xay ra hang ngay véi nhiing tht doan ngdy cang
tinh vi hon, dac biét trong thoi dai biing né vé cong nghe thong tin va xu
huéng hoi nhap nhu hién nay. Ching toi xin trinh bay mot s6 vi du vé cic
phuong thic thuc hién cdc giao dich lua dao trén thi trudng ching khodn
trong boi canh hién nay, cling nhu cdc kinh nghiém xir 1¥ cua cdc co quan
quan ly thi truong:

Vu Millennium Financial Ltd- Lita ddo cdc nha ddu tw voi quy mé lon,
hinfr thite tinh vi.

Day 1a mot vu lira dao dugce tién hanh rat chuyén nghiép va hién dai.
Theo cdo trang cua SEC thi Millennium da lién lac véi cdc nha dau tr o it
nhat 14 20 quéc gia va lira dao ban cdc ¢d phiéu dang tién [PO (pre-IPO) clia
mot s6 nha phdt hanh cua My. Millennium da thuc hién mét loat cdc thu
thuat nham tranh bi phat hién khi€n cho khong mot nuéc ndo (néu khong ¢6
‘sir hop tdc quoc t&) co du chimg cif dé c6 thé cdo bude va xi Iy cdc hanh vi
bat hop phap clia Millennium. Dién hinh la cac vin phong cia Millennium &
Singapore. Mexico, Thuy Si v Brazil thuc chét chi 1a cdac van phong “ao”
duoc st dung nhim trung chuyén fax, cic cudc dién thoai va thu tin dén cdc
dia chi khdc. Hay tién ddu tr cta cdc khdch hang gui cho Millennium da
duoc trung chuyén loanh quanh qua rat nhiéu tai khoan, phan nhiéu dit & cdc
linh thé ngoai bién (offshore territorials) noi ma cdc hé théng quéan 1y tai
chinh thudng la rat 1ong 1o, vi du nhu Guernsey, cdc dao British Virgin
Islands, Hong Kong, Nevis, Sechelles, va My. Tuy nhién, nho vao su hop tdc
.chat ché clia hang chuc cic co quan quan 1y thi trudng nhiéu qudc gia khac,
SEC di thu thip db ching cr bude t¢i Millennium va dira ra d4nh sdng vu
viec sau 04 thang diéu tra. Theo nhu cdo trang ciia SEC thi Millennium da
thuc hién nhiing hanh vi lira ddo, cung cip cdc thong tin sai sy that dé bédn
céc ¢6 phiéu tién TPO cla ft nhat 3 nha phdt hanh cd nhan ctia My. Cu thé 13
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Millennium di thong bdo (i) ho 13 mot coéng ty nudc ngoidi vé tu van tai
chinh va ching khodn qudc t&€ cé cdc vin phong tai Braxil, Mexico,
Singapore, va Thuy Si; (ii) mot cong ty ndo d6 cia My sdp tién hanh IPO
trong thoi gian tr 1 t61 5 thang sdp 161; (iii) cdc nha ddu tw mua c6 phi€u tién
IPO c6 thé bdn va thu lgi nhuan trude IPO; (iv) gid cd phiéu trong dot TPO sé&
cao hon nhiéu so véi gid ¢d phi€u tién [PO; vA (v) gid c6 phi€u s€ con LEp
tuc tang sau IPO.

" Thuc chat thi Millennium khéng ¢6 bt ky mot van phong nao & céc
qudc gia néu trén, khong ¢6 mot dot IPO nao duge ti€n hanh trong thoi gian
ma Millennium da thong bdo véi khach hang, khong ¢6 thi truong cho cdc ¢
phiéu tién [PO va ciing khong ¢6 mot co s& nao dé co thé ket luan ring gid
c6 phiéu cta cdc nha phdt hanh néi trén sé ting sau IPO.

Tiur thang 10 nam 2000, di c6 hon 150 khdch hang chuyén it nhat 14 2
tricu do la My cho Millennium dé mua cdc c¢6 phi€u tién PO ma
Millennium moi chao. Trong s6 tién nay, ¢6 it nhat 1a 1,7 trieu do la My
duoc chuyén 161 cdc tai khoan cta cdc ngan hing & New York dit tai cdc
ngan hang trén hon ddo Nevis — mot ldnh thé ngoai bién - tai ving bién
Caribé. TruGe dé, s6 tién ndy dugc chuyén vong vo qua 19 ngan hang khdc
nhau. Cic khdch hang nay chil yéu 1a nguoi Anh va Ailen, va Millennium da
¢ duge tén va dia chi clia ho chu yéu thong qua trang www.miilfinitd.com va
dién dan "Millennium Report" dat tai trang ndy. Dién dan Millennium Report

codn cung cdp ca cdc thong tin vé€ cdc nha phat hanh.

Céc dai ly cia Millennium sau dé goi dién t6i cac nha dau tu, ban ddu
chi 12 m&i chio mua mét s6 cé phi€u niém yét trén SO giao dich ching
khodn New York véi gid thip hon gid ngoai thi truong va hita 1a s& mua lai
vl gid cao hon, dam bao cdc nha ddu tu ludn ¢é 1ot nhuan. Millennium da
ban dugc s6 cé phi€u niém yét dé véi gid tri it nhat 1& 400.000 do la My. Sau
khi cho phép cdc nha diu tr thu dugc mot s6 Igi nhuan nhat dinh ban dau,
hoic thong bao vé kha ning 16 cua cdc cd phiéu d6, Millennium khuyén cdo
va tr van cho cdc khach hang cia minh mua cdc ¢ phiéu tién PO di dugc
néi & trén. Rat nhiéu cdc khdch hang ciia Millennium d3 nghe theo khuyén
c4o clia Millennium va mua cdc c6 phi€u tién IPO sau khi dd mua va bdn cdc
¢4 phi€u niém yét trén thi trudng ching khoin ma Millennium mdi chio.
Céc dai 1y cha Millennium cdn mdi chao cdc khdch hang tiém ning dé mua
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cdc ¢O phigu tién IPO cla cdc cong ty nhur Key Card, kNutek, va Sonic
Garden.

Cic giao dich lira dao thudng xuyén xay ra va trong khuon khé dé tai
nay, ching 16i chi mudn trinh bay mot s6 trudng hop tidu biéu méi duoc cdc
c¢ quan phdp 1y dua ra dnh sidng. Mot dieu dé nhdn thdy la nhimg ké tién
hanh cdc giao dich lira dao ndy da sir dung triét dé Internet va su két néi chat
che gitta cdc hé thong tal chinh, cling nhu nhitng k& hd phdp luit giita cdc hé
théng phédp 1y. Chinh su “quéc t& héa” cdc giao dich dang nay da gay khong
it kho khan cho cdc co quan phdp luat trong phdt hién v xir Iy cdc vi pham
nay. Trong nhitng trudng hop nhu vay, cdc co quan quan 1y thi trudng s& rat
ling ting trong phdt hién va xur 1y céc giao dich vi pham, b&i vi nhiéu thé
ché phdp 1¥ s& thi€u nhimmg diéu khodn luat cu thé qui dinh vé x{ 1y cdc giao
dich dang nay.

Vu Stephen Hourmouzis va Wayne Loughnan- Lita ddo qua mang
Internet, hanh vi vi pham thicc hién o mt nuoc va gay tac hai nghiém rong

cho cdc nha ddu te & niede khic

SEC va Uy ban Chimg khodn va DBau te Uc (ASIC) da chinh thic khdi
kién hai cong dan Uc vé viéc toi st dung Internet dé lira ddo bdn cd phisu
ctua Rentech Inc. — mot ¢ong ty & Denver - cho hang triéu khich hang & My,
Uc va cdc nude khdc. Theo cdo trang chia SEC thi hai cong dan Uc néu tén
trén da gii khoang 6 dén 7 tnéu thu dién tir t6i cdc khdch hang & My va cic
nude khdc va quang cdo trén cdc bang quang cdo clia Yahoo, Raging Bull, va
InsidetheWeb.com. Néi dung cdc quang cdo va cdc thu dién tr duoc chuin
b1l mdt cach chuyén nghiép nhu duge viét ra bdi cac chuyén gia phan tich tai
chinh. Theo nht ban cdo trang, thi tat ca cdc quang cdo va cédc thu dién
déu cung cdp cdc thong tin gid, bao gém ca nhiing nhan dinh cha cdc
“chuyén gia phan tich” 14 ¢d phi€u clia Rentech ¢6 kha ning s& tang t6i
900% vi Rentech ¢6 sdp dua mét san phim cong nghé méi dugc cdp chimg
chi sang ché. Nhimg thong tin that thiét wen di m gid cé phi€u cua
Rentech ting gdp d6i va s& luong giao dich tang 16 1600% trong ngay
10/5/1999. Cuéi cung, Nasdaq dd phai dimg giao dich c¢é phi€u Rentech.
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Theo c4o trang cua SEC thi hai cong dan trén sau khi tung tin gia di ban cé
phiéu Rentech ma ho dang nam gil va thu duge 14.000 do la M lgi nhuan.

Vu nay bat ngudn tr Uc nhung cdc nan nban chi yéu la cong dan
M7. ASIC va SEC da hop tdc chat ché tr khau thu thap chitng cit t6i khau lén
k& hoach hanh dong dé phét hién va xir 1y vu viec. Cudi cing, ASIC da dira
ra Xu 1y cdc nghi can ndi trén theo luat t6 tung hinh su. Pong thai, SEC cing
tién hanh x& Iy cdc nghi can nay theo luat dan su. SEC khong dua vu nay ra
tda hinh su vi tranh anh hudng dén khung hinh phdp Iy cna I'Jc,l khi ma cdc
nghi can di bi Uc xir & tda hinh su. Qua viéc ndy, chdng ta thdy ring phép
luat My dd khong chip nhan cic hinh thic llra dao va ling doan thi trudng
cho dii nd dugce tién hanh & ngoai nudc My va thong qua Internet. Va cic
quoc gia ¢ thé dong thoi ti€n hanh cdc hanh dong cudng ché thuc thi theo
nguyén tac ding nguti, ding 101, ma khong ¢6 nhing hoat dong anh hudng
dén thé ché phdp Iy cta nhau.

Tuong tu nhu vay 1a trudng hop cua mét tip doan cong nghiép cua
Diic ¢6 quyen loi trén thi truong My.

Vu E. ON AG ~ Xir ly cdc vi pham vé cong b6 théng tin diucoc thiece hién

tai cdce thi triomg cé khuén kho phdp 1y khdc nhau

Veba AG (Veba) la tap doan cong nghiép lon tha ba nuéc Duc cb
chung khodn ADR dang ky va niém yét trén S& giao dich chimg khodn New
York vGi s6 lugng khoang 1.3-1.6 triéu ching khodn ADR. Trén toan thé
gidi tap doan nay miém vét khoang 300 triéu ching khodn trong dé cdc nha
dau tuv M¥ nam giit khoang 11% s6 ¢6 phiéu ndy voi gid tri 1én t6i 3.3 ty do
la My. Céc c6 phiéu ca Veba duoc niém yét trén tat ca 8 Sd giao dich chitng
khodn cua Piic, ciling nhu & cdc S§ giao dich khdc & Amsterdam, Vienna va
Thuy S§. Mtac von héa (marker capitalization) cua Veba tinh t&i thiang 7
nam 1999 13 vao khoing 30 ty d6 la MJ. Veba con nim quyén kiém sodt
cong ty MEMC Electroaic Materials, mét cong ty niém yé&t trén S& giao dich
Chitng khodn New York.



Veba di ddnh lira du luan va thuc hién mot chién dich nhdm bdc bod
thong tin 12 tap doan nay dang trong qud trinh hop nhit véi Viag AG, mot
cong ty 16n clia Pic. Trong sust khodng thoi gian bit ddu tir 29/ 8/1999 cho
téi tan 31/9/1999, Veba lién ruc tuyén b6 nham phi dinh cdc ngudn tin cta
bdo chi vé cdc cudc dam phdn ti€n t6i hop nhét v6i Viag. Su thét thi ngdy
29/8. hai cong ty niy dd ky mot hop déng bi mat nhim ndm quyén kiém sodt
gidm doc cdc ngan hang dau tr vA nhing nha tu vin phédp 1y cua nhau, trao
d6i nhitng dy bdo tai chinh va tién hanh thuc hién cic cudc ndi chuyén cip
cao vé co cidu hop dong, cdc phuong phép dinh gid, quan tri doanh nghiép va
nhiéu van dé lién quan dé€n hop nhat khdc. Nhitng 161 tuyén bd phi dinh van
dé nay ctia Veba da duoc cong bé & Ditc va duge thong bdo lai ¢ M§. Mot so
tuyén bo bang ti€ng Duc va tiéng Anh duge thao ra véi muc dich hudng t6i
cdc nha dau tr M§. Chién dich nay duge thuc hién dudi su chi dao ciua Ban
Giam déc Veba ciing nhu Chu tich Hoi dong Quan tri Veba, Ci thé, cic 16i
tuyén bd phu dinh vdn dé€ hop nhdt duoc dua ra lién tuc cho tan ngdy
31/9/1999. Vao ngay ming 1/10/1999, Veba 14n dau tién chinh thitc cong bo
12 dang trong qua trinh ddm phdn dé hgp nhat véi Viag vA di cling Viag co
ban déng y vé cdc nguyén tac va co ché hop nhat dé thanh lap ra E.ON AG.

Nguyén nhan cta chién dich ddnh lira du luan nay 1a sy lo sg rang su
hop nhét nay sé khong duge chinh phu cac bang cua Pic, cdc co quan chinh
phli ciing nhu cdc 6 chitc cong dodn Ung ho, dic biét 1a chinh quyén bang
Bavaria, co quan nim quyén biéu quyé€t vé su hgp nhat (dé cé thé hop nhat
ddi hoi phai ¢6 sy chap thuan clia 75% c6 dong, trong khi d6 chinh quyén
bang Bavaria nam giit tGi 25.1% Viag).

Trong sudt thang 8 nam 1999, hang ngay Veba nhan dugce tr 10 161 30
cdc yéu cdu clia bdo chi d€ nghi binh luan vé cdc thong tin lién quan dén qua
trinh hop nhét. Tuy nhién, Veba truée sae déu phi dinh hoan toan van dé
hop nhat nay. Chinh sach cua Veba lam cho cic nha diu tr trd nén béi 16i va
trong sudt qud trinh nay, gia ADR cua Veba giao dong tir 59,5 tdi 66,25 do
la My.

V& phuong dién bhép 1y thi gitra luat phdp M¥ va ludt phdp Duc da cé
nhitng quan diém khong gidng nhau vé vu ndy. Luat ching khodn M§
nghiém cdm viéc ddnh lira du luan bat ké dudi hinh thitc ndo. Trong khi d6
Luat phiap Pic lai khéng cdm chuyén ndy, nhung tat nhién ciing khong
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khuyén khich lam chuyén nay. Nhu vay tuy khong cé xung dot phip 1y gifta
hai qudc gia, nhung ciing doi héi co quan quan 1y phai c¢6 bién phap cudng
ché thue thi khéo 1éo tranh tao nén mét xung dot phap 1y. Trong trudng hop
nav, SEC cho ring, nhitng ai c¢é quyén lgi trén thi truong ciia My bar buoc
phal tuan tha theo phdp luat My. D6 1a Iy do ma Veba phai chdp nhan va
chiu dan x&p véi SEC.

Vi du cu6i cling ma chiing toi trinh bay dudi day cho thay ring, dé c6
thé cudng ché thuc thi, bit budce phai ¢6 su hop tdc cia cdc co quan quan 1y
nude ngoai, dac biét khi xudt hién xung dot phdp ly.

Vu Uy ban Chitng khodn British Columbia (Canada) kién Global
Securities Corp- Xung dot phdp 1y trong co ché cung cdp thong tin gitia cdc

co quan quan ly .

Vu nay xay ra khi SEC tién hanh diéu tra cdc hoat dong cia mot nha
mot gidi — tu doanh ngudi Canada. NguGi nay bi nghi la da thuc hién cac
hoat dong kinh doanh ching khodn cho cdc nha dau tr My ma khong ding
k¥ vai SEC. Trong qué trinh di€u tra, SEC da yéu cau Uy ban Chung khoén
British Columbia cua Canada (BCSC) hé trg va cung cdp cdc thong tn vé
nghi can ndi trén. Tuy nhién, nghi can di kién BCSC ra toa vé t6i vi hién do
cung cip cdc thong tin vé ngudi nay cho SEC, vé hinh chung bi€n BCSC trg
thanh co quan thuc thi phdp luat cia chinh phl nudce ngoai.

Cudi ciing thi Toa dn t6i cao ciia Canada dd bac bo 1d1 budc t6i nay va
cho rang, viéc Luat Chimg khodn bang British Columbia ¢é diéu khoan cho
phép chia se thong tin cuia BCSC véi doi tdc nude ngoai [a hgp hign vi “diéu
khoan nay nam trong c¢o ch€ cudng ché thuc thi cua Luat Ching khodn bang
British Columbia” va “muc dich chinh cta dao luat nay 12 cudng ché thuc thi
luat chung khodn trong nuéc, thong qua su hd trg clia cac co quan quan ly
nudce dgoéi cling nhu phat hién cdc hanh vi vi pham luét chitng khodn cua
nudc ngoai thuc hién bdi cdc thanh vién thi trudng dang k¥ trong nudc”.



2.2.4. Giao dich rua tién trong boi canh héi nhdp quoc té

Nan rira tién c6 thé dién ra & rit nhiéu céc linh vuc trong nén kinh té,
nhung tdp trung nhiéu nhéit trong tai chinh ngan hang. C6 thé néi, trong 1t
¢ céc loai hinh toi pham tai chinh thi t6i pham rira tién ¢6 qui mé I6n nhat.
Ciing khong phai 12 ngAu nhién ma céc nudc phat trién théng nhat 1ap ra Luc
lugng dac nhiém tai chinh® (Financial Action Task Force), mot to chire quéc
té nhiam thong nhat céc quéc gia lai trong cudc chi€n chéng ria tién va
chéng i chinh khing bS. Hién nay chua ¢6 mét s liéu théng ké nao dé cap
dén nan nra tién. Tuy nhién, cling giéng nhu mot sb linh vue khic cua céc
hoat dong kinh t& ngAm, nguoi ta cé thé udc tinh cic mic d6 nao diy cla
nan nra tién. Qui tién té quéc té chang han, udc tinh 1a lwong tién na khap
thé gi6i chiém khoang 2%-3% GDP cua ca thé gigi. Nhu viy, theo sé lidu
GDP thé gi6i théng ké nam 1996, thi luong tién rira s& vao khoang tir 590 ty
USD t41 1500 ty USD. Dé tién so sanh, thi thng gid tri toan bd nén kinh té
cua Tdy Ba Nha ciing chi vao khoang 390 ty USD.

Nhimg ké rira tién tiép tuc tim kiém nhimg 16 trinh méi cho qua trinh
rira tién. Cac nén kinh té dang phat trién vdi nhitng trung tam tai chinh dang
phat trién nhung mirc dé kiém so4t con han ché dang tr& thanh nhimg muc
tiéu hang dAu cta nhimg ké rira tién. Vi vay céc qude gia cin phai xay dung
thuc hién nhimg co ché toan dién dé chéng lai nan rra tién.

Su khéc nhau giita cac hé théng chéng rira tién cua cac qudc gia s€ bi
nhimg ké rira tién loi dung mot cach triét dé. Nhimng ké nay ludn dé v. rinh
mo véa chuyén cac hé thdng rira tién cia ching téi cac quéc gia ¢6 hé théng
tai chinh va cac ché taj chdng rra tién con yéu.

Mét s6 ¥ kién khéc con cho ring, cac nén kinh té dang phat trién hién
nav khong cé nhidu su hra chon trong thu hit cic ngudn von dau tr ma ho
dang rét can, vi viy chua nén quan tam dén vén dé chon loc ngudn vén dau

fur voi. Tuy nhién, mifc do nguy hiém cla cdc hoat dong rira tién sé ting ddn

? Luc lrong dic nhiém tai chinh FATF fa mét co quan lién chinh phi duge xdy dung theo sang kién ciia
cde nude G7 nhidm chéng rira tién va tai chinh khing bé. Hién nay, c6 31 qudc gia va 2 td chirc tai chinh
quo«. té 14 thanh vién chinh thire cua td chire ndy va 20 quan sat vién. T chic nay xiy dung va phat trién
cac tiéu chuin quoc té va khuyén khich cdc quéc gia didu chinh cac chinh sach quan |y tai chinh theo cdc
tiéu chudn ndy nhim chong nan rua tién va tai chinh khung bd.
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theo thdi gian tri hodn 4p dung cdc bién phdp chéng nira tién. V6 hinh chung,
véi lugng tién nra qua nhiéu, su gan két cia hé théng tai chinh s& bi anh
hudng, va kéo theo né 14 céc co hdi du tr true tiép vi chéng ai lai mudn ddu
tu vao nhitng qubc gia ma hé théng tai chinh va thuong mai nim trong su

quan ly va anh hudng cta cac bang nhom t6i pham.

Nhimg hiu qua xa hdi va chinh tri cia hoat déng rira tién, néu nhu
khong duoc kiém soat va xit ly kip thoi, 1 v6 cung quan trong. Céc toi
pham c6 té chirc s& co co hdi tiép can va thim nhép vao céc t& chire tai
chinh, ndm giir quyén kiém tra cdc nganh kinh té thong qua ddu nr, hodc héi
1§ cac quan chire chinh phi va ling doan hoat dong cua chinh phu. Su cé
mit clia céc bang nhém t41 pham trong hé thé)ng chinh tri, hé théng tai chinh
va ndm git kiém soat mét phan nén kinh té sé lam suy yéu ca hé théng xa
hoi, lam suy dbi nhimg tiéu chi va chudn muc vé dao dirc va cudi cing la
pha hong toan bé ci xd hoéi. O nhitng qudc gia dang chuyén ddi, cic i
pham nay ¢ thé 1am chdm laj quéa winh cai t6 nén kinh té. Nhimg quan
trong hon, cac hoat déng nira tién thudng di d6i va gan bo chit ché véi cac
hoat déng hinh su ctia thé gi¢i ngdm. Rua tién sé tiép tay cho cac hoat dong

nay ¢o6 co hd1 ti€p tuc phat trién.

Cac thi doan rira tién dang ngdy cang trd nén tinh vi hon nham vé
hiéu hoéa nhing bién phap chéng rira tién mdi duoc ap dung. Trong vai nam
tro lai ddy, Luc Iugng diac nhiém tai chinh FATF d3 ghi nhéan su xuft hién
nhiéu phuong phap rira tién rét tinh xao, vi du nhu loi dung tu cach phap
nhdn dé che gidu quyén s& hiru thue va thuc hién nhimg hanh déng bét hop
phép, hodc thué nhing chuyén gia wr vin hd tro cac hoat d@ng clia nhimg
qui rira tién. Tuy nhién, nhin vao qui trinh rra tién, ching ta c6 thé khing
dinh r.%mg, dic diém ndi bat ca toi pham rtra tién la su chuyén dong lién uc
va & pham vi réng ctia nhitng ddng tién ban. Nhirng ddng tién nay thuong di
chuyén vong vo qua hang loat cic tai khoan ndm & khip moi noi trén thé
gigi. Nhu vay cd thé nhan dinh réng, cung voi su phat trién clia cdng nghé
cao va xu huéng hdi nhap kinh té, t6i pham rira tién s& con tiép tuc phét trién

manh mé hon.

Thi trudmg chimg khodn (TTCK) trén pham vi toan cau thé hién nhiéu
tinh chat nhu da dang, d& giao dich (chang han nhu théng qua hé théng giao
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dich dién tir) va c6 tinh Xuyén bién giéi. Chinh nhimg yéu té nay lam cho
TTCK ngay cang tr& nén 161 cudn hon dbi voi cac nha dau tu. Nhung ciing
chinh nhitng yéu t5 nay, cong véi sur gia tang khéng ngimg vé sb lugng cling
nhu chét luong giao dich lam cho linh vuc ching khodn dang tr& thanh mét
kénh tiém nang cho céc hoat dong rira tien. TTCK c6 thé dugc st dung nhu
mot noi dé hop phap hoa luong tién thu duge tr cdc hoat déng bat chinh
ngoai linh virc ching khodn va tham chi ké ca cac ngubn thu nhap tir céc
hanh vi bit hop phéap thuc hién trén TTCK. Mot trong cic phuong phap doé
la thanh lap cac cdng ty dai ching va Iap ra cac chi nhanh & nudc ngoai lam
dau mdi cho cac hoat dong rira tién. Vi du dién hinh 13 mét t& chire tdi pham
¢ thé ding ra thanh lap mét cdng ty dai chiing hop phap va sau d6 tron lan
hai ngudn vén bat hop phap va hop phap: tlr cac hoat ddng bat chinh, va cia
cdc nha ddu tr. Tuy nhién dé thuc hién thanh cong ké hoach nav. cac t§
chirc t6i pham doi hoi phai sir dung mét sé thi thudt ké toan lira dao nham
qua mét cac cong ty kiém todn. Céc cong ty ndy sau do thanh ldp cdc chi
nhanh nude ngoai, ma muc dich chinh {4 s& dung cac chi nhanh nay nhu mét
kénh chuyén tién hop phdp. Viéc thanh I4p cdng ty dai chung mang lai cho
cdc 16 chirc 19i pham hai cai loi: mét 1 c6 thé gitp cdc & chirc nay hop phép
héa luong tién bat chinh thu tir cic hoat dong ngam, ngoai ra con ting thu
nhép cho cic td chirc nay thong qua viéc ban cb phan, ¢d phiéu cho nhimg
nha déu tu.

Thanh lip cong ty dai ching va cdc chi nhdnh dé che diy cho qud trinh

riva tién

Ném 1994, cong ty B ¢6 tru ¢ & quéc gia C & Déng Au thanh ldp chi
nhdnh chuyén san xudt nam cham & quoc gia A. Céng ty nay con tham gia
kinh doanh céc sén phdm ddu mé véi cde déi tdc tai Lién X6 cii. Ban gidm
dbc cong ty ndy gom toan nhimg nguoi rit cé tiéng tam, bao gém cd mot
cweu chinh tri gia cd}v cao. Pai dién chb edng ty con la mot cong ty ludt rdt

lon. Sau mdt thoi gian hoat dong, cdng ty nay lam an rat o1, thu lai hang

chuc triéu dé la My, va dat téc d6 tang trucng voi nhitng con 6 ¢6 hai chir
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s6. Véi két qua kinh doanh nhu thé, cong ty da théa man nhimg diéu kién
niém yét va ¢ phiéu ciia ¢ong ty nay bét dau duoe giao dich trén TTCK &

quéc gia A tir ndm 1996.

Miua xudn ndm 1997, céong ty B c6 y dinh phdt hanh mét dot cé
phiéu tvi gid 74 triéu USD. Thoi gian nay, co quan quén Iy chimg khodn &
quéc gia A cﬁﬁg da thu thap dwoc mét s6 tin tike, 1 cde thanh vién séng lap
cong ty B ¢o lién quan dén mot bang nhém toi pham & Pong Au, nhung ho
| khéng co kha nang kiém chirng théng tin nay. Lién quan dé}jz yéu cau phat
hanh dot ¢é phiéu mdi cia céng ty B, ho yéu cdu tién hanh hai dot kiém
todn va kiém kiém todn doi voi cong ty nay. Tdt ca cdc cng ty kiém todn la

cdc céng ty quoc € Ion. Tuy nhién cde dot kiém todn nay déu cho két qua

\ rat kha quan. Thé la cong ty B duoc chd'p thudn thuec hién dot phat hanh cé

| phiéu méi.

Bén thdng sau khi c6 két qua kiém todn cia céng ty B, nhimg nha

| kiém todn bat ddu t6 y lo ngai vé cdc moi quan hé giita cong ty ndy va

| nhém 161 pham noi trén. Cde co quan c6 tham quyén bt dau vao cude.
| Trong qud trinh diéu tra, ngueoi ta xdc dinh dwoc rdng cong ty nay la mét
| tam binh phong cho cac hoat dong rira tién, cu thé:

- Cdc giao dich bdn déu 1a gid va trong s6 nhitng tai khodn ngdn hang

| ciia céng ty B ¢6 lan ca cde tai khoan ciia nhom t6i pham Péng Au,

- Nhiéu giao dich ban dwoc thiec hién sw dung tién mdt hodc dwoc ban
thao,

- Nhimg tai san dwoc mua tie nhitng t6 chitc ¢6 lién quan dén nhom 16i
pham Péng Au véi gid cao gap hang chuc lan gid tri thdt;

- Tién hoa héng cua nhimg giao dich bén gid d5 dwoc tra cho nhiing
cd nhdn nam trong cdc t6 chirc cé lién quan dén bang nhom t6i pham
Déng /fu,' o

- Tai khodn giao dich ctia céng ty B ndm dudi su qudn Iy cia mét
thanh vién ndm trong bdng nhém t6i pham Péng Au va da c6 hang

triéu d6 la My duwoc chuyén qua tai khodn nay;

- (Cong ty B thuc hién cdc giao dich trong dé bén ban nam chdm, cung
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cap hang héa va dich vu, bén mua nam cham v bén cong nghé déu
lé cde cd nhdn va 16 chike lién qiian dén bdng nhdm téi pham Péng
Au ndi trén;

- Trong dot phat hanh c6 phiéu tri gid 74 triéu dé la, thi khodng 32,2
triéu d6 la do mét t6 chirc cia nhom t6i pham ndy dat mua théng qua

mgt ngdn hang o nudc ngoai.

Ngodi viée hop phdp héa mét luong Iém tién cho cde cd nhan va t6
chire ¢6 lién quan dén nhém 15i pham Déng Au néi trén, nhitng 6 dong
| thanh lgp cong ty con ban dwoc cé phiéu cia cong ty nay trén thi truong
| ching khodn. Cho dén khi moi viée dwoc phdt hién ra, nhilmg c6 déng nay
| da kiém dugc mét khodn loi nhudn khodng 65 triéu USD tir viée bdn ¢
I phiéu ciia cong ty. Thing 5 ndm 1998, tru sé chinh ciia cong ty B & quic
| gia C dd bi cdnh sét bao vdy va kiém tra. Ciing trong thing d6, co quan
quan Iy chimg khodn cua quéc gia A dd dimg viée giao dich ¢6 phiéu cua

i cong ty B. Thang 11 nam 1999, co quan quan Iy chumg khodn bdt dau tién

| hanh cdc thi tuc dwa moi viéc ra céng 1y.

Ngoai viéc thanh lap cong ty dai ching dé rira tién, nhimg ké rira tién
ddi khi con két hop liing doan thi truong chimg khodn két hop véi ria tién.
Thuét nglt “pump and dump” duge cac nha quan ly ching khoan va céc co
quan cudng ché thuc thi sir dung dé mo ta su tang gia gia tao cha mot loai ¢d
phiéu dua trén nhitng théng tin gia. Hanh vi ling doan thi truéng nay mang
lai nhimg khodn loi nhuan bét chinh va trong phén 16n cac thé ché phap ly
thi t6i pham nay ludén dong hanh véi téi pham nra tién. Trong mé hinh
“pump and dump”, mot 6 cd nhan nhan dugc mot sb lugng rat 16m cd phiéu
ctia mot cong ty trude khi né duoc dua ban ra cho edng ching dau tr hodc
tham chi khi cong ty nay con chua hoat déng. Théng thudmg thi khi d6, b
phiéu nay duoc danh gia rat thap. Mot ngudi cé v dinh rua tién c6 thé sir
dung tién bén_ dé mua lugng ¢b phiéu rfz‘ly. Sau khi nhitng ngudi nay thu mua
va nim trong tay mat sb lugng rat [6n ¢b phiéu nay i, ho s& thuc hién mot
chién dich liing doan thi truémg ¢6 phiéu ndy thong qua mét s6 nha maéi giéi

bién chat. Dong thoi, mt s6 théng tin gid cling duge tung ra thi trudong,
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chang han nhur céng ty nay sép 161 s€ cho ra mot san phém vO cung doc dao
va san pham nay s& giup cong ty phat trién thi phan rat nhanh. Khi cic thong
tin gia kiéu nay nay duoc tung ra, gia cb phiéu cua cong ty nay lip tic sé
ting vot vi muc cau ting dét bién. Khi gid ¢b phiéu da dat dén muc cao dinh
diém, nhitng ké nay lap wic ban sé c¢d phiéu ctia minh va thu vé loi nhuan.

Nhu vay, trong trudng hop nay sé ¢6 hai dién bién:

- Ké rira tién, sau khi ban cb phiéu, da thanh céng trong vig¢c hop phap
héa dbng tién phi phap ma ngudi nay da bo ra dé mua cb phiéu;

- Ké rira tién thong qua hanh vi ling doan thi trudng con tiép tuc kiém
thém duoc mot khoan tién bt chinh khac.

Ciing lién quan dén van dé nay, ngudi ta con phat hién ra ring, ¢o
neudi da chap nhin mua cd phiéu véi gia cao hon gid tri thuc cia mot nguoi
khac ¢bt yéu dé co thé thanh tosn tién cho mdt phi vu ma tuy. Hanh vi nay
vira hop phép hoa tién vira tao ra mét thi truong séi déng gia tao va lam anh

huong xau té1 nhitng nha dau tu khae.

Riza tién két hop véi ling doan thi truong

Trong qud trinh diéu tra cua canh sdt qudc gia V vé van dé rira tién
ciia mdt 6 chire budn bdn ma tiy thi nguoi ta phadt hién ra ring nhimg ké
rira tién dd chuyén mét luomg tién rit lom cua 16 chirc mafia ndy vao thi
trieomg chimg khodn. Khodn tién bdt chinh nay true tién dwoc giri vao
trong mét ngdn hang tir nhan ndm dudi sw kiém sodt cia t6 chirc mafia néi -
trén tai quo"c gia R tai vimg Caribé. Nhiing ké rura tién da vach ra mét ké
hoach hanh déng rat chi tiét, theo dé ho s€ mua hai cong ty dang duoc niém
Vet trén thi truomg chimg khodn & quéc gia V. Cée bude cia ké hoach nay
dirpe trién khai nhu sau. Mot s6 heong rdt Iém cde nha dau tu lé meée ngodi
str dung tén gia mua co phiéu ciia hai cong ty dé. Tuy nhién, khéng mét nha
déd tu néo dwpe mua leomg ¢é phiéu nhiéu hon 5%, la mirc phdi théng béo
cho co quan guan Iy chimg khodn ¢ qué'c gia V. Sau do, ciing co mét dai héi
c6 déng duoce 16 chirc véi mét ban gidm doc va mét gidm déc mdi, ong W.

Sau khi d& ndm dwoc quyén kiém sodt cd hai céng ty néi trén, 6ng W ngay
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lép tire chuyén toan b6 quyén hanh cho cdc thanh vién cia té chitc mafia no.
Tiép theo d6, ede céng ty ndy yéu cau duwoc phdt hanh cé phiéu, moi yéu cdu
dsi hoi theo phdp ludt déu duoc thoa mén. Dot phdt hanh ¢6 phiéu méi cia
ca hai c5ng 1y ¢6 gid tri lén t6i 42 triéu USD. Trong thuc té thi s6 tién thu
duoc twe viée ling doan thi truong, bao gé‘m cd tién vén ban dau, sau dé
dueoe hop phdp hoa bang cdch chuyén tir quoc gfa R 6 tién nay t6i cdc ngan
hang ¢ chdu Au, #r @6 duge chuyén tiép 16i céng ty N tai quéc gia Y -mét
trung tém tdi chinh ngoai bién (offshore financial center). S6 tién ndy sau do
duwge chuyén r_zg_u-oc tré lai quoc gia R, sau khi @a chuyén qua rat nhiéu tai
khodn & chdu Au va Bde My. Va ciing vén 6 tién nay, ching lai dugc quay
vong lan nita nham dung nén mot man kich do la dau twe murde ngoai vao 6
‘ phiéu ciia hai céng ty néi trén. Qua qua trinh mua bdn vong vo ndy, gid cua
c6 phié'u hai céng ty da tang vuot 640 lan ménh gia. Tat nhién dé dat duoc
diéu do, bt budc phdi cé sw tiép tay cia mét s6 nha méi gidi. Tuy nhién

canh sdt dd kip thoi phdt hién va ngdn can khéng cho nhiing ké rica tién tiép
| tuc ling doan gia hai 6 phiéu nay.

Mot ké budn bén ma tity, éng D, lé cong dén quic gia A dd@ mua phén
| I6m 6 phiéu ciia cong ty ABC Ltd, mét ¢ong ty dai ching ¢6 tru sé & quoc
gia A. C6 phiéu ABC Ltd ciing la ¢6 phiéu dwoc giao dich trén thi trucng
OTC cua quéc gia B. Ong D bdn ma tiy cho A niumg khdng nhén tién, ma
yéu cdu A trd bang c6 phiéu ABC Ltd thong qua thi truong chimmg khodn. A
lic triede dd mé mét tai khodn tai mét quic gia khéic va véu cau dai ly cua
minh mua cé phiéu ABC Lid. Pai Iy nay lién lac véi nha méi giéi ciia éng ta
Lo quéc gia B va yéu cau mua c6 phiéu ABC Ltd. Mdt khdc, 6ng D yéu chu
dai Iy cua minh tai quéc gia D bén c6 phiéu ABC Ltd. Pai Iy nay ra lénh
cho méi gidi ciia minh & quéc gia A bén c6 phiéu. Béi vi cé phiéu nay duwoc
giao dich vdi sé luong khong nhiéu, ciing khong c6 nhiéu 1énh mua bdn. Céc
giao dich duoc thuc hién ngay ldp twc théng qua trung tdm thanh todn. Két
qud la 6ng D nhdn duoc tién ctia minh va A nhan dwge ma tiy va cé phiéu
A. Phi t6n cho céc giao dich nay chi la vai tram dé la. Cde giao dich nc‘zjz da
drweoe thuc hién vai lan va trong pham vi vai quéc gia. Giao dich nay da tang
thém tinh thanh khodn cho thi treng va tao 1én moi quan tém cho cong

chung dau tw vé c6 phiéu nay. Diéu nay khién cho gid tri cé phiéu cua éng
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D va A tré nén c6 gid tri hom va két qua dd tao co hi cho ho mgt nguon thu |
nhdp chinh ddng khdc. Ong D cuéi ciing vira ¢6 thé hop phdp héa déng tién

bat chinh vita kiém loi nhudn do co phiéu lén gia.

Nhu viy ching ta thy ring, xu huéng hoi nhip thi truong ching
khoan da bién thi truong chimg khodn thanh mét moi trudng kha 14 1y tudmg
cho nhirng ké rira tién hoat déng. Nhu di thdy, TTCK trong rt nhiéu trnromg
hop di duge phat hién ra da dugc nhitng ngudi nay loi dung mot cich triét
dé nhim vira hop thirc héa nhitng ngudn thu bt chinh vira kiém thém loi
nhuén tir cac giao dich déu co, ddu tu chimg khoan. Ciing cé thé thiy ring,
phan Ién nhimg ké rira tién théng qua TTCK déu loi dung nhing k& hé gitra
cac thé ché phép ly, nhitng khoang wrbng gilia cac quyén thuc thi clia cac hé
théng phap ludt (chiang han nhu & céc lanh thd ngoai bién) dé thuc hién
nhitng giao dich ching khoén, dau tu, ling doan thi trudng va trén hét la rra
tién. Trong cic truong hop lién quan dén nhiéu thé ché phap 1y, cac tac
nghiép vién trén TTCK c6 thé sai 1dm va cho rang qui trinh kiém soat khach
hang va ngudn goc tién di duoc kiém tra & thé ché phéap Iy k\héc va khong
tién hanh thuc hién qui trinh nay nita. Pidu d6 cang cho thay sur quan trong
trong hop tac qubc té, chia sé thong tin trong chdng tdi pham rira tién va cac
t61 pham ¢6 lién quan khéac. Ngoai ra, vi ¢éc giao dich tai chinh nhim muc
dich rira tién thuomg dwoc thuc hién théng qua rat nhiéu khu vuc cia hé
théng tai chinh, cho nén khi sb tién nay duoc dé vao TTCK thi rat kho ¢
thé tim ra dugc ai 1a chu so hitu dich thue va 12 nguoi ¢6 quyén kiém soat, vi
luc d6 thong thuimg nhimg déng tién nay di co nhitng vo boc hoan toan

khac nhu vén déu nr clia cac phap nhan hop phép, qui oy thac...vv...

2.3. Bai hoc kinh nghiém vé hop tic qudc té trong phong chéng, phat
hién va xtr Iy cac giao dich bat hop phap

Mot diéu dé dang nhéan thdy qua cdc vi du va phan tich trén ]a viéc
phong chdng, phat hién va xur 1y cdc giao dich bat hgp phdp trong thoi dai
ngdy nay khé ¢6 thé thuc hién dugec mot cich hitu hiéu néu thi€u hoat dong

hop tdc quéc t€. Bén canh cidc bién phdp nghiép vu, co ch€ quan 1y trong
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phong chéng va xit 1y cdc giao dich vi pham cia méi quéc gia, viéc phdi hop
nhilng tiéu chudn quan 1y va co ché cudng ché thyc thi gilfa cic quéc gia
trong pham vi toin cdu ngay cang trd nén quan trong hon bao giv hét. Trong
nhiéu nam qua, cic co quan quan 1y chimg khodn trén the giéi dd ¢§ gang
xdy dung va duy tri co ché hop tdc quéc t€. Thuc t€, co ch€ hop tic nay da
that su i)hét huy hiéu qua trong viéc phét hién va xur ly cic giao dich bdt hop
phap. Tir nhitng kinh nghiém thuc tién trong cong tic phoi hop diéu tra, cung
cdp thong tin, cudng ché thuc thi ciia cic co quan quan Iy thi trudng ching
khodn trén thé gisi, c6 thé nit ra mot $6 bai hoc kinh nghiém cho thi trudmg
chimg khodn non tré cha Viét Nam dang timg budc tham gia vao co ché hop
tac trong khu vire va trén the gidi:

Pam bao chu quyén song song v6i tang cuong hgp tac quoc té

Trong b6i canh hoi nhap hién nay, viéc cudng ché thuc thi luat phap
cia mot qudc gia d6i v4i nhitng vi pham Xuyén bién gidi 1a khong thé thuc
hién duge néu nhu thi€u su phoi hop va cong tic cua cic co quan quan 1y thi
trudng va cic co quan hanh phap nudc ngoai. )

Cé nhimg ¥ kién cho rang, viéc phdi hop chat ché 1am giam chi quyén
clia cdc co quan quan 1y thi trudng. Song, xét vé ban chat, hop tdc qudc 1€ sé
g6p phén nang cao chil quyén cla co quan quan ly thi truong chi khong han
ché né. Vi mot co ché hop tdc hiéu qua, cdc co quan quan 1y thi trudng cd
thé thuc hién cdc hoat dong cudng ché thuc thi cdc quy dinh phdp luat cla
chinh minh, bao v¢ cdc nha dau tu ngay ca khi cic giao dich bat hgp phap
dugc thuc hién hoac bat ngudn tlr nhimg noi khong nim trong khuén kho
phdp ludt cla quéc gia d6. Nhu vay, tinh nghiém minh cua phdp luat cua
quoc gia dé cang duge dam bdo.

DG 1a vé mat nguyén tiac. Tuy nhién, dé€ dam bao tinh cht déng, tnrde
khi diéu tra mét su viéc n2o dé ma cédc thong tin nim ngoai ranh gi¢i dia ly
clia qudc gia, co quan quan 1y cdn tr can nhic viée thu thap thong tin tir cdc
co quan quén 1Y nuéc ngoai. Liéu ¢ thé thu thap nhitng thong tin nao va
lugng thong tin 13 bao nhiéu? Vin ¢ nay phu thudc vao mic do “cha
quyén”, chifa dung trong hé thong phdp luat cling nhu h¢ thong quan 1y cla
doi tic. Cic vi du néu & trén phin ndo di phan anh duoc su quan trong cla
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co ché hop tiac qudc té€ trong cudng ché thuc thi luat chimg khodn cta méi
quoc gia.

Hién nay, mot s6 quéc gia da cong nhin va dua vai trd quan trong cla
hop tdc qudc t€ trong cudng ché thuc thi thanh moét phin khong thé thiéu
duge trong khung phdp luat vé ching khoan cua ho. Vi du, nam 2000,
Singapore di thong qua mét dao Juat mdi cho phép Co quan Quan 1y Tién té
Singapore (The Monetary Authority of Singapore-MAS) dugc hé trg cédc co
quan quan 1y thi trudong nudc ngoai. Mexico ciing da sta doi luat nam 2001,
cho phép cdc co quan quan Iy chitng khodn duge chia sé cic thong tin vé i
khoan ngin hang vG6i cdc do6i tdc nudc ngoai. Trong cdc trudong hop trén,
chinh phi cdc quéc gia d6 déu cho ring ho c6 thé thi hanh luat chitng khodn
ctta ho mot cdch hiéu qua hon thong qua su hd tro cdc co quan guan 1y nude
ngoal. '

Trong khi ngay cang ¢ nhiéu qudc gia cho ring hgp tic quéc t€ 1a
quan trong va cén thiét, gép phan nang cao tinh hiéu qua trong cudng ché
thuc thi luat phdp cta chinh ban than cdc quéc gia d6., thi vin ¢6 nhitng quéc
gia bam vao nhimng tur tudng gido diéu ia lam cdch nao dé bao vé va nang cao
chu quyén cla cdc co quan quan 1y, Cdc tr tudng nay, thuc chat, da 1am anh
huong rat nhicu téi chinh chi quyén cia cdc co quan quan 1y dp dung né.
Nhi€u quéc gia van dp dung tiéu chuan t6i danh kép va coi d6 la diéu kién
tién quyét dé hop tac. Tiéu chuan 01 danh kép chi cho phép cdc co quan ¢6
tham quyén trg gitip cdc co quan quan 1y nuéc ngodi trong diéu tra mot toi
danh nao d6 khi va chi khi t6i danh d6 duge cong nhan trong ¢a hai khuon
hinh phép luat. Vao nhing nam 80, tiéu chuan t6i danh kép da 1am cho viéc
diéu tra cdc toi danh nhu giao dich noi gidn tré nén rat khé khan, boi giao
dich noi gidn chi bi cdm & mot s& noi, chang han nhu & My, trong khi d6 &
mot 6 nudce thi lai khong ¢6 t6i danh nay. Thuy S§ chi méi dua vao téi danh
nay tr nim 1988, Duc bat ddu cdm cdc hanh vi mua bdn néi gidn ar pam
1994. Nhur vdy, tru6e nhitg thoi diém nay, cde co quan cé tham quyén cia
Thuy Sy hay cta Duac khong thé cung cdp cdc thong tin trong bién gidi cla
ho cho co quan quan 1y thi trudng cia My vé cic giao dich ndi gidn ¢6 anh
huong dén thi trudng M§. Nguoce lai, Luat Chimg khodn ciua MY ai chi cho
phép cdc co quan ¢6 thim quyén clia ho cung cdp va chia sé thong tin cho
d6i tdc khi va chi khi ho ciing nhan dugc sir trg gidp tuong tu tir doi tac. Diéu
dé ¢6 nghia 14, néu nhu Thuy S§ hay Puc cdn mot thong tin nao vé cdc hanh
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vi bt hop phdp nao dé bat ngudn hay duge thuc hién tr My nhung chi gay
anh hudng dén hoat dong thi trudng cta ho, thi chua chic ho di nhan duge
nhitng thong tin ma ho cin thiét tir phia cdc co quan ¢6 tham quyén clia My.
V&i mot co ché nhu thé, viée xir 1y cdce giao dich ndi gidn trén thi trudng My
ma lai xuat phdt tir Dic hay Thuy S§, hay cdc hanh vi bat hop phdp khdc
xudt phét tir My nhung chi gay anh hudng dén thi trudng Piic hay Thuy Sy
vao thoi diém d6 sé trd nén khé khan hoac tham chi khong thé xir 1y duge.

Cic co quan iap phdp dp dung tiéu chudn tdi danh kép nhim han ché
su anh hudng clia nude ngodi vao hé thong hanh phdp cha ho. Tuy nhién, khi
ap dung tiéu chudn nay, vo hinh chung, cdc co quan quan 1y da tir chdi su trg
gidp tir phia nuéc ngoai khi diéu tra cdc t61 pham xdy ra trong chinh bién
gidi quéc gia v ¢4 xudt phét diém tir nude ngoai. Nhu vay. véi muc dich han
ché su dnh hudng cla cdc co quan nudc ngodi, tiéu chudn 1oi danh kép, thuc
chét dd han ché€ bdé may hanh phap cia chinh quéc gia dp dung nd, dac biét
trong bdi canh héi nhap kinh t& va thoi dai Internet nhu hién nay, khi ca thé
giGi dang dan tro thanh mét lang nho va moi bién gidi dia Iy dang ngay cang
(rd nén mo l’lh{;l\i:. C6 thé vi du nhu thé nay, ching ta sit dung tiéu chuin 101
danh kép nhu mot cdnh cira sit ngan su 10 mo cla nguoi qua dudng. nhung
vo hinh chung, ching ta ciing da tu nh&t minh ding sau cinh ctra sit d6. Nhu
vay, chdng toi ¢6 thé khang dinh rang, tiéu chudn i danh kép véi muc dich
bao vé va nang cao chl quyén clia hé thong phdp luat, hoan toan khéng cé
kha niang l1am dugc diéu dé, ma tham chi con anh hudng nghiém trong dén
chu quyén clia chinh hé thong phép luat do.

Mot s6 ¢ kién cho rang, cdc vin dé xudt phat tr tr twong w cha ¢6 thé
dugc giai quyét thong qua viéc hdoa dong va can doi lai cdc hé thong phdp
luat. Thuc chét, viéc hoa dong cac hé thong phap luat chi Iam gidm bét phan
nao anh huong tiéu cuc cla tu tudng d6 ma thoi.

C6 thé ndi, hda dong cdc hé thdng phéap luat chi 12 mot giai phép tinh
thé, noé s& khong giai quyét dugc hét moi van dé xudt phat ir tr tuong dé cao
chit quyén cla he thong phdp luat va s& lai nay sinh cdc van dé khic nita. Vi
du, hién nay hdu hét cdc hé théng phdp luat déu c6 t6i danh giao dich noi
gidn. Tuy nhién, t6i danh nay lai dugc hiéu rdt khdc nhau d6i v6i timg quéc
gia. Viéc nay ti€p tuc gay khoé khan cho céc co quan quan 1y thi trudng trong
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_vief:c cudng ché thuc thi cic diéu khoan vé giao dich néi gidn theo luat dinh
clia cic déi tac.

Tir nhimg phén tich néu trén, cé thé dua ra két luan nhu sau: DE phong
chong, xtr 1§ va cudng ché thuc thi cac hanh vi bat hop phép trén thi trudng
chitng khodn mot cdch hiéu qua, viéc hoa dong cidc diéu khoan luat 12 chua
du va chi 1a cdc giai phdp tam th&i. Cic co quan guan 1y thi trudng cdn phai
hé tro nhau theo tir twdng dam bao chu quyén cua co quan quan ly thi
trudong nude ngoai ma khong nhat thiét phai danh gia xem cha quyén d6
¢6 phit hop v6i minh khoéng. Minh chiing t6t nhat cho su hop tdc hiéu qua
dua trén quan diém trén chinh 14 trudng hop Uy ban Ching khodn British
Columbia ctia Canada kién cong ty Global Securities Corp. da dugc trinh bay
g trén.

Xay dung co ché hop tic quoc té linh hoat, thuong xuyén, toan
dién

Cac co quan quan ly khong the hoat dong hiéu qua néu nhu qud dé
cao chu quyén cic co quan hanh phap. Cic hanh dong cudng ché thuc thi
trong boi canh toan cdu héa khong don gidn 14 van dé cia mot khung hinh
phdp Iy don Ié, ma phai dugce tién hanh mot cach than trong, t€ nhi va phai
dugc phot hop thuc hién trén pham vi toan cau. P61 véi cic truong hop vi
pham Xuyén bién gidi, nhiéu khi cdc co quan quan 1y phai can nhic xem:
Trudng hop nay ¢6 nén xir 1y khong? Néu xu 1y thi két qua sé ra sao? Liéu co
quan quan 1y thi trudng nudc ngoai xUr 1y thi cé tot hon khong? Lam céch
nao dé nha dau wr duge béo vé mot cach tot nhat ?

Nhu vay, truéc khi tién hanh x{r 1§ moét vi pham xuyén bién gidi, cdc
co quan quan 1y can tinh toan nhitmg hau qua cta viéc xir Iy dy, xem xét c6
nén xu Iy vu viéc d6 hay khong, sau do vach ra nhiing chién luge phu hop.
Boi vi, trong boi canh hoi nhdp nhu hién nay, ching ta phai tinh dén kha
nang co quan cé thim quyén clia nudc ngoai cling ¢6 thé xir 1y duoc vu dé,
va nhiéu khi ho 1am ¢6 thé s& t6t hon 14 ching ta truc ti€p lam.

Ciing theo tén chi nay ma Té chic cdc Uy ban Chimg kKhodn Qudc t&
IOSCO vao nim 2000 da hoan thanh moét du n vé van dé dong tién hanh

diéu tra (Joint and Parallel Investigations), theo dé ho di dé cap dén mot
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mo hinh hop tic méi. Theo bdo cdo ciia IOSCO', khi mot vu viec ¢6 lién
quan dén quyén loi clia nhiéu thi trudng, cdc co quan quan 1y thi trudng nén
thudmg xuyén lién lac véi nhau trong diéu tra su vu d6. Bdo cdo con dé cap
dén mot s6 van dé khac nhu phan chia trach nhiém trong thu thap théng tin,
cdc phuong phdp chia sé thong tin, cho phép sir dung thong tin cling nhu
nhitng kha nang thuc t& ¢6 thé xdy ra trong cdc hoat dong cudng ché thuc thi
va xur Iy cdc vi pham xuyén bién giéi.

Qua cédc vi du néu trén, ta thiy cdc co quan quan 1y da thanh cong
trong viéc xr 1y mot cdch khéo 1éo cdc vi pham ¢ lién quan dén nhiéu
khung hinh phap luat. Cu thé 1a cic trudng hop xU Iy cdc vi pham &nh hudng
dén quyén loi cia mot nude tr gée do luat phdp clia nude dd, song cdc quyén
lgi d6 doi khi lai khong duge cong nhan la chinh ddng hodc twong thich tir
quan diém luat phdp clia nudc ban. Van dé dat ra 12 phdi x{r 1§ 1am sao that
linh hoat, han ché€ dén mic t6i da cdc kha nang xung dot phdp luat co thé
xay ra. Viéc ban bac vdi co quan quan 1y cta ban, xem xét cdc quyén loi
cling nhu kha nang xir Iy vu viéc cta ban trude khi xir Iy cdc vi pham Ia rit
cdn thiét, chit khong chi don thuin 1a dé nghi chia sé théng tin tr phia ban.
i véi nhitmg hanh vi bi coi [a bat hgp phdp trong luat dinh ctia ta va khéng
xay ra xung dot phdp luat véi phia ban, ching ta c6 kha nang xir Iy vu viéc
mot cach tron ven. Trong nhing trutmg hop khdc, tuy khong c6 xung dot
phép luat nhung co quan quan 1y cita ban ciing ¢6 quyén loi lién quan. chding
ta ¢ thé xir 1y mot phdn 101 danh hodc chi xr I§ mot s6 nghi can tuong (ng
vdi quyén Igi clta ta, phin 101 danh hoac nhiing nghi can con lai s& duoc phia
ban xUr 1y twong Ung véi quyen loi cia ban. Kinh nghiém cua cdc nude cho
" thdy, trong boi canh hoi nhap kinh t&, hé tro nhau cé kha nang dua cic vu vi
pham phdp luat ra cong 1y, trong khi d6 viéc xir 1y khéo 1€o va linh hoat gitp
cho cong ly r& nén ¢6 ¥ nghia va cong bing hon.

M6 rong quy mé va phuong thire hop tac

Pé ‘co ch& hop tdc trong cudng ché thuc thi toin cdu ¢é hiéu qui, co
quan quan 1y thi trudng ching khodn cén thudng xuyén cai thién cdc méi

1% Bio cdo “Joint and Cross-Border Investigations and Related Proceedings™, Bdo cio noi bd cla Uy ban
Thuong truc FOSCO so 4 vé Cudng ché thuc thi va Trao 43 thong tin, thing 6 nam 2001
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quan hé hop tidc quoc t€, trong dé ¢d cdc quan hé hop téc song phuong va da
phuong, m& rong va da dang hod cdc phuong thikc hop tic.

Theo chdng t0i, cic co ch€ hgp téc song phuong gilta cdc co quan
quan 1§ & cdc nuée hoan toan chua di dé ¢6 the phong chdng va xir 1y cdc vi
pham thi trudng mot cdch ¢6 hiéu qua trong tinh hinh hi¢n nay. Bat k€ co
ché hop tdc dé dugc thong nhit thuc hién trén nén tang cdc van ban ghi nhd
(Memorandum of Understanding) hodc céc Hiép dinh hd trg phdp luat song
phuong (Muiual Legal Assistance Treaty), hay cic loai van ban hiép dinh
khdc. Vin dé & day khong phai 13 cdc cong cu dé hop tdc, ma [a thién chi
hop tdc cha cdc co quan quan 1y. N6i the, khong phai 14 phi dinh tdm quan
trong cua cdc van ban ghi nhd, nhung cdc van ban nay chi that su c6 hiéu fuc
khi va chi khi hé théng phdp luat cha ca hai bén phai that sy hé trg cho
chung.

Hién nay, co ché hap tdc quéc t€ ¢6 thé va cin phai st dung mot cdch
linh hoat va sdng tao hon nita. Vi du:

- Xay dung nhitng diéu khoan cho viéc hé trg diéu tra qudc t€ khan cip
nhitng vu vi pham quan trong;

- Xay dung cdc doi phan tng nhanh qudc t€;
- Trang bi nhitng cong nghé tién ti€n nhat. ..

Ngoai ra, co quan quan 1y cling can phai md rong qui mo hop tic song
phuong. Thong tin phai dugc chia sé khong chi gifta cic co quan quan 1y thi
trudmg chimg khodn, ma cdn cho ca cdc co quan quan 1y khdc nita, ciing nhu
gilta cic co quan quan ly va cdc co quan cudng ché thyuc thi phdp luat. Phan
I16n cdc co quan quan 1y thi trudng, néu nhu chap nhan chia sé thong tin, thi
hau nhu chi cho cdc ddi tdc, cing 14 cdc co quan quan 1§ thi trudng nudc
ngoai. O phin 16n cdc qudc gia, cic co quan quan 1y thi trudng ¢ mot quyén
luc twong d6i han ché, cac hanh vi vi pham phap luat ching khodn thuong
dugc liét vio danh muc cdc t61 pham hinh su, va sau qua trinh diéu tra, cdc
co quan quan 1y thi trudng thudng phai chuyén céc thong tin thu thap duoc
cho cdc ¢co quan ¢6 thim quyén dé giai quyét. Nhu vay, qud trinh chuyén
giao thong tin ndy dién ra chi theo mdt chiéu — tir cic co quan quan 1y thi
trudng chiing khodn t6i cdc co quan, cdc cdp ¢ thdm quyén trong xit 1y céc
t6i pham hinh sy. Chinh vi vay, ban than cdc co quan quan 1y thi truong
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nhiéu khi cling khong thé cung cdp dugc nhiéu hon nhiing thoéng tin ma ho
nam giit cho cdc déi tic nude ngoai. Van dé dit ra la, vay thi liéu ¢6 cén phai
xay dung mot co ch€ trao déi thong tin thong thodng hon, mot co ché thong
tin hai chiéu gifta cic co quan quan 1y thi trudng va cdc co quan quan ly
khdc trong linh vyc ti chinh, ngan hang trong cung mot qudc gia. Muc dich
13 dé lam sao ma céc co quan quan 1y thi trudmg chiing khodn ¢6 nhiéu thong
tin da dang hon, & nhiéu géc do dé vira c6 thé phong chéng, phat hién, diéu
tra v xur ly cdc vi pham trén thi trudng chiing khodn mét cach hiéu qua hon,
mat khac cing 6 thé tro gitip cdc co quan quan ly thi trudong nudc ngoai
duoc nhiéu hon. C6 thé néi, dudi géc dd nay, My cé mot hé théng trao ddi
thong tin rat vu viét, vd vuot xa cdc nude khdc ké ca Lién minh chau Au. Co
quan quan Iy thi trudng cua My ¢ kha nang huy dong va thu thap cic théng
tin tir moi nguon, tr moi ¢o quan trong ndi dia nudc My bat ké d6 1a céc co
quan quan ly hoat dong ngan hang cic co quan to tung hinh su, day 14 chua

tinh dén kha nang hop tic vi cdc co quan nudc ngoal.

Tuy nhién, nhu ching 161 d3 phan tich & trén, cdc moé hinh hop tdc
song phuong néu nhu duge cai thién hon nita ciing khong thé db manh trong
phong chdng. phat hién va xir I¥ cdc vi pham trén thi trudéng chiimg Khodn.
Chiing ta cdn phai phdt trién cdc mo hinh hop tdc da phuong nita. Khi ma 1t
cd cdc qudc gia déu thoéng nhat va nhan thic rd hon val trd hop tic trong
phong chdng, phdt hién va xir 1y cac vi pham phdp luat trén thi trudng ching
khodn ciling nhu trong viéc chia sé thong tin vé nhitng vi pham dé, moi viéc
s& try dé dang hon nhiéu. Vi du, sdng ki€n méi day ciia OECD vé chéng lam
dung cic hoat déng doanh nghiép, trong dé cdc qudc gia thanh vién théng
nhat ba quan diém: (i) tat ca cdc khuon kho phdp 1y phai luu giir thong tin
cho ca tap thé cing chia sé ciing nhu dé kiém tra cdc hoat dong doanh
nghiép; (ii) cac hé thong luu trix cdc thong tin phai duoc kiém soat chat ché;
va (iil) cdc co quan ¢ thdm quyén O tat ca cdc qudc gia cé thé ti€p can va
chia sé cic thong tin nay véi cic co quan d6i tdc trong va ngoai nudce.

Luc tuong dic nhiém tai chinh FATF véi “40 dé xudt’ 1a mot vi du
sinh dong cho mét co ch€ hgp tic da phuong siéu qudc gia trong phong
chdng cic toi pham tai chinh. “40 d& xuht” dugc dua ra ddu tién vao nam
1990 v6i muc dich chéng lai viée hop phédp héa nhitng khoan loi nhuan tr

cac hoat dong budn ban va van chuyén ma tiy. Nam 1996, nhimng dé xuat
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nay da duoc sta ddi 1an thir I cho ph hop hon véi tinh hinh thuce t€ da xudt
hién thém nhiéu hinh thic rira tién tinh vi hon. Ban “40 d& xuit” nam 1996
da duoc hon 130 nuée trén thé gi6i 4p dung va ngdy nay da tro thanh tiéu
chuan qudc té trong phong chdng rira tién. FATF méi day da chinh sira va
dua ra “40 dé xuat” nham chdng lai nan rira tién. Trong tuong lai gin, cdc dé
xudt ndy sé nhanh chong tré thanh céc chudn qudc té va cdc thong 1& quéc té
tét nhit 1am nén tang cho cic nudc xdy dung cic chinh sich quan ly tai
chinh, tién té va ngan hang hidu qué hon trong cude chién chbng rira tién va
tai chinh cho khiing bd. Thang 10 nam 2001, FATF mé& rong chirc ning va
kiém thém ca viéc phong chdng tai tro cho khing bd. V& vén dé nay, FATF
da dua ra ban “8 dé xudt ddc biét”, véi muc dich bd sung thém céc tiéu
chuén quan Iy tai chinh nhim chdng lai tai chinh khing bé.

Chi tiét vé vai rd cdc hop tac song phuong, da phuong va céc 8 chirc

quéce t€ trong phong tranh va xt 1y cdc vi pham phdp luat trén thi trudng
chimg khodn s& dugc ti€p tuc trinh bay chi tiét & chuong sau cua dé tai.

\‘\
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Chuong 111

CAC GIAI PHAP TRONG PHONG TRANH, PHAT HIEN VA XU LY
HIEU QUA CAC GIAO DICH BAT HOP PHAP TREN THI TRUONG
CHUNG KHOAN VIET NAM

3.1 Panh gia thuc trang va tiém nang phat sinh nhimmg giao dich bat hgp
phap trén thi truomg chimg khoean Viét Nam

Thi truong chitng khodn clia Viét Nam mai bit dau hoat dong tir thang
07 nam 2000, dang & giai doan dau phat trién v phai d6i méat v6i nhiéu kho
khian trd ngai. Sic khde cua mot thi trudng ching khodn néi chung phu
thudc rat nhiéu vao su phdt trién ctia nén kinh t€ trong nude va thé giéi véi
hé thong tai chinh — tién té hoan chinh, tao diéu kién cho cic hoat dong trén
thi truong duge dién ra sudn sé, c6 thé du bdo va ki€ém soat duoc rii ro he
théng, mot hanh lang phdp 1y dong bd va hoan thién, mot co ché quan 1y 1o
rang, khong c¢é su chong chéo vé chiic nang va nhiém vu giita cdc co quan
quan 1y, mot ¢co ché€ hop tic chit ché dua trén co ché trao d6i thong tin ¢d
hiéu qua trong nudc, ciing nhu thé giéi nham dam bdo su phat trién lanh
manh clia thi truong va xir 1y kip thoi nhitng vi pham trong moi trudng phat
trién nhu vii bdo cla cong nghé thong tin va hoi nhép kinh t&€ quc t€.

Trong khuon khé clia Chuong nay, viéc dua ra thuc trang va tiém nang
phdt sinh cdc giao dich bat hop trén thi trudng ching khodn Viét Nam c6 y
nghia quan trong. Pay s& 1a tién d¢ cho viéc xay dung nhimg bién phdp
phong tranh, phdt hién, va XU 1y hiéu qua nhimg giao dich bat hop phédp trén
thi trudong ching khodn Viét Nam.

V& tinh hinh hoat dong cla thi trudng ching khodn Viét Nam, mot
cdch so bd, hién nay trén thi trudng ching khodn cé 26'' cong ty niém yét va
aan 200" loai trdi phi€u chinh pht, trdi phi€u cong ty niém yéi trén Trung
tam Giao dich Chimg khodn (TTGDCK) Tp. H6 Chi Minh. Cic cong ty c6
phan héa 1a mét wrong nhitng ngudn cung cip hang héa cho thi trudng. Tuy

"' Tap Chi Chitng khodn Viét Nam, 6 72, thdng 10 nam 2004, ‘Catour — Céng ty niém yét thit 26 trén
TTCK Viér Nanmt
3= Dy thao ‘K& hoach chién licoe phdt trién TTCK dén nam 2010° -PTTT
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nhién, dén nay mdi chi ¢6 khoang hon 1.800" doanh nghiép duoc ¢4 phdn
héa véi quy mo vira va nho, co cdu s& hitu khép kin, va khong ¢6 tinh dai
chung.

D6i v6i cdc t chic trung gian tham gia trén thi trudng, hién nay cé
13" cong ty chimg khodn duoc thanh 1ap va dang ky Ia thanh vién cla
TTGDCK. Ngoai ra, tham gia trén thi trudng con ¢6 16" 6 chitc hoat dong
hru k¥ cling cdc ngan hang luu Xy, ngan hang chi dinh thanh toén thuc hién
cde nghiép vu vé kinh doanh ching khoén, vé luu ky, dang ky va thanh todn
bi trit. Trong nam 2003, Thu tréng Chinh pht d3 chip thuan cho thanh lap
Cong ty Lién doanh Quan 1y Quy dau tr ching khodn tai Viét Nam véi s6
von didu w14 16 ty dong. Thi truong budc diu tao nén nhitng nha dau wr
chuyén nghiép vé6i su ra doi cia quy ddu tw ching khodn VF1 do ¢ong ty lién
doanh quan Iy quy VFM quan 1¥.

Maic dit quy mo cua thi trudng con nho bé véi s6 lugng vén hoa
khodng 1.6% GDP'®, trong khi ty I& ndy trén thé gi¢i 12 60%"7, nhimg dau
hiéu cua cdc giao dich bat hop phdp da xudt hién trén thi trudng chimg khodn
Viét Nam.

Trong linh vuc chitng khodn, hanh vi mua bin ching khodn dua trén
thong tin ndi bo chua duge cong bd nham muc dich ki€m 101 1 hanh vi rat dé
vi pham, nhung dong thoi ciling gap nhiéu khé khin trong viéc tim bang
ching dé chimg minh vi pham. Mot s6 ngudi hoat dong trong Iinh vuc ching
khodn va thi trudng ching khodn hodc mot s6 ngudi ¢6 lién quan chua thuc
su d€ cao yéu t6 dao dic nghé nghiép, tr d6 xudt hién hién tuong mot s6
ngudi duge truc ti€p hodc gidn ti€p ti€p xic v4i cdc thong tin thi trudng,
thong tin vé t6 chic niém y€t chua duge cong bd, di st dung nhing thong
tin nay thuc hién nhimg hanh vi truc l¢1 trén thi truong.

Theo thong tin trén mang clia VnEconomy'®, ¢6 phi€u clia cong ty ¢
phidn Bong Bach Tuyét (BBT) duge ban 6 at sau khi c6 thong tin cong ty nay
bi thua 16 407 triéu déng trong Quy II, ¢é nhiing diu hiéu cho thdy thong tin
da bi 1o ri. Cdc nhan vién.moi gi6i ching khodn cho biét mot s6 nha dau

3.2 Pé cuong so bo du 4n Luat Ching khodn

1® 19 trinh Phét tri€n Thi trudng von, ADB, thing 09 nam 2003

"7 Tham khio hppt://www.vneconomy.com.vn

'* Tham khio hppt://www.vneconomy.com.va, ‘Nghi ngd ro ri thong tin vé ¢d phiéu BBT’
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ling i€ bdn ra voi khoi lugng [6n trude khi thong tin duoge chinh thic cong bd
ra cdng ching.

Trudc d6, da ¢6 nhimg su viéc vi pham vé cong bd thong tin lién quan
dén Bibica, Canfoco...v.v. Trong nam 2003, UBCKNN da ra Quyét dinh s0
01/QD-TT ngay 04/07/2003 vé viéc xU phat vi pham hanh chinh trong Ilinh
vuc chiing khodn va thi trudng ching khodn déi véi Cong ty ¢6 phin banh
keo Bién Hoa (Bibica)'®. Ngoai viéc bi phat tién, Bibica budc phai cai chinh
nhitng thong tin sai 1éch, khong diing su that (trude ngay 30/05/2003 theo
cam két ciia Hoi déng Quan tri truéc Dai hoi ¢d dong ngay 28/06/2003).

Trén thi truong ching khodn Viét Nam, cdc hanh vi giao dich bat hgp
phdp xuyén bién gi6i cling bat ddu manh nha xudt hién, nhu viéc m&i chao
mua cé phdn trén thi trudng ching khodn Quebec®. Cudi nam 2003,
UBCKNN di nhan duoc cong van cua UBCK Quebec — Canada thong bdo vé
viéc mot cong ty xudt nhap khau cha Viét Nam c6 tru so.tai Linh Pam — Ha
noi da gui thu moi chao mot s6 cong ty cia Canada tham gia gép von véi
cong ty. Cong ty nay da vi pham phép luat chitng khodn ciia Canada 12 chéo
mua ching khodn ma khong c6 ban cdo bach va khong xin phép UBCK
Quebec.

Su phdt trién cua cong nghé thong tin gidp cdc hoat dong trong linh
vuc ching khodn dugce dién ra hiéu qua, nhanh chéng va tiét kiém duoc chi
phi. Tuy nhién, mot s6 c4 nhan va to chic di loi dung diéu nay dé c6 nhimg
hanh vi lira ddo ngudi diu we. Uy ban Ngan hang Lién bang Thuy S§
(SFBC)*' da phdt hién hanh vi lra ddo clia mot Ngéan hang c6 tén 1a RBC
Alliance Bank. Ngan hang nay d& phoi hop voi cong ty FAT Inc (First
Alpina Technology Inc.) ¢6 dia chi tai Viét Nam (dia chi gia) va thong qua
cong ty FAT Inc. cung cip cdc thong tin trén mang website vé ngan hang vi
giao dich ching khodn. Theo SFBC cho bi€t, ngan hang nay khong cé thuc
tai Thuy S va chua bao gir duge SFBC cho phép hoat dong v& ngan hang va
giao dich chung khodn.

Véi mgt thi truong ching khodn non tré trong mot béi canh chung cua
mot nudc dang phat trién véi nhiéu bat cap vé hé thong phdp 1y, co ché diéu

' Tham khao hppt://www.vneconomy.com.vn, ‘Bibica bi xit phat 20 triéu dong’

*® Tap Chi Chitng khoan Vigr Nam, s6 64, thing 02 nam 2004, *V¢ viéc mot doanh nghiép Viér Nam vi
pham phdp ludt chitng khodn ¢ nude ngodi’

“! Cong van 56 93/TT ngay 18 thing 06 nam 2004
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hanh thanh tra, gidm sit con han ché, chat lwong non yéu cla cic 16 chiic
trung gian, qud trinh c6 phin héa...v.v, nhing hanh vi vi pham trén thj
trudng c6 co hoi phat trién va khong dé dang gidi quy€t mot cach triét dé
trong thoi gian ngin. Nhiam xdc dinh nhitng y&u t6 tao co s& cho nhiing hanh
vi vi pham trén thi trudng chitng khodn, trong khuon khé cta D& tai nay, mot
s& vin dé s& dugc dua ra thao luan véi trong tim chl y€u 12 phan tich yéu t6
chtra dung tiém nang phat sinh nhitng giao dich bat hop phdp trén thi trudng
chung khodn va nhiing han ché trong viéc giai quyét nhiing vi pham nay.

3.1.1 Hé thong phdp Iy diéu chinh hoat dong trén thi truong ching khodn

Mot trong nhitng han ché 16n nhat trong khuén kho phép 1y diéu chinh
cdc hoat dong trén thj trudng ching khodn hién nay la Viét Nam chua cé
mot Luat Chimg khodn hoan chinh va toan dién, trong dé quy dinh rd cdc
hinh thitc v mitc d6 vi pham, cdc ché tai xu phat va cudng ché thuc thi.
Hanh lang phap Iy ¢6 mét ¥ nghia quan trong trong viéc tao ra mdt moi
trudmg dau tu lanh manh, cong bang, minh bach va tao niém tin vao thi
trudng cho cdc nha dau tu trong nudce, cling nhu nudc ngoai. Tuy nhién, [inh
vuc chitng khodn va thi trudong ching khodn hién nay chiu su diéu chinh cia
cdc loat van ban Luat khic nhau nhu Bé Luat Dan sy, Luit Doanh nghiép,
Luat T6 chie Tin dung, Luat kinh doanh bao hiém, Luat phd sdn, Luat doanh
nghiép nha nudc, va Luat Ddu tu nudc ngoai. Moi trudng phdp 1y thidu su
twong thich va dong bd gy ra su ling ting khong nhiing cho cdc nha dau wr
ma ngay cho chinh cic nha quan 1y.

Vin ban phdp ly cao nhdt hién nay vé chiing khodn va thi trudng
ching khodn la Nghi dinh 144/2003/ND-CP. Tuy nhién, trong qud trinh dua
vio dp dung, Nghi dinh 144 d3 béc 16 nhing han ché nhit dinh. Pham vi
diéu chinh cta Nghi dinh 144 con han hep, chi diéu chinh cdc hoat dong
phdt hanh, niém yét, kinh doanh, giao dich chiing khodn, va cdc hoat dong
dich vu vé ching khodn trén [dnh thé Viét nam. Nghi dinh 144 chua diéu
chinh viéc pha’lt‘hanh chimg khodn ra nudc ngoai, niém yét clia céc td chitc
nude ngoai trén TTCK Viét Nam, dac biét Nghi dinh 144 chua ¢6 quy dinh
déi véi viec phdt hanh riéng lé va phat hanh ching khodn ra nudc ngoai. Bén
canh d6, khi tham chi€u cdc cam ké&t cua Viét Nam trong Hiép dinh song
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phuong, cu thé 12 Hiép dinh Thuong mai Viét Nam ~ Hoa Ky (Hiép dinh
BTA), va ciac ban chao cam két cua Viét Nam trong dam phén gia nhép -
WTO, Nghi dinh 144 cin duoc sira déi hodc thay thé bing mot Luat Chiing
khoan diy du hon trén co s& k& thira, nhdm dam bao cdc cam két clia Viét
Nam trong [inh vic chitng khodn dugc thuc hién va phu hop véi cic théng 1€
va tiéu chuan quéc té.

Mat khdc, do vi th€ phdp ly cua Nghi dinh 144 con thdp so vdi cic
Luat lien quan vd moi trudng phap 1y chua diy di nén nhiing bat cap lién
quan dén TTCK 12 khong thé trianh khoi, gay ra su khong thong nhat giita
cdc van ban phdp luat cing quy dinh v€ linh vuc nay vi khong dam béo hiéu
qua clta cong tic quan 1y déi véi linh vue chitng khodn va thi trudng ching
khoan.

Cédc quy dinh vé xtt 1y cdc vi pham trong linh vuc chilng khodn va thi
truomg chimg khodn hién nay duge quy dinh dan trai trén nhi€u van ban quy
pham phdép luat thudc cdc linh vuce khic nhau nhu Bd Luat dan su, Phdp l1énh
xt ly cdc vi pham hanh chinh. Nghi dinh s6 22/2000/ND-CP ngay
10/07/2000 cua Chinh phl dugc ban hanh vé€ x{r phat hanh chinh trong linh
vuc chimg khodn va thi trudng ching khodn. Hién nay, viéc xir 1y vé hinh su
déi véi o1 pham trong linh vire chimg khoan va thi trudng ching khodn hién
rit khé khan do Bo Luat hinh su Viét Nam chua ¢6 quy dinh rd rang, cu thé
doi vai cac 11 danh vi pham trong [inh vuc nay.

Trong khi cdc quy dinh vé xu 1y cdc hanh vi vi pham trén thi trudng
chua day dua va hoan thién, co ché diéu hanh trong cong tic thanh tra gidm

sdt cdc hanh vi vi pham trén thi trudmg van con nhiéu han ché.
3.1.2 Co ché diéu hanh trong cong tdc thanh tra, gidm sdt trén thi truong

Hoat dgng thanh tra, gidm sat trong thoi gian qua di phdt hién va xu
ly mot s cdc vi pham trén thi trudmg va di tao duoc long tin d6i véi cong
chiing dau twr. Tuy nhién, hiéu qua clia viéc gidm st van cdn nhiéu han ché
do su phdi hgp gidm sat gitta Thanh tra UBCKNN v6i cdc don vi thuéc
UBCKNN va TTGDCK con chua duge chit ché va rd rang vé chiic nang,
nhiém vu. Theo quy dinh, UBCKNN li co quan quan ly hanh chinh nha nuédc
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linh vuc thi trudng chitng khodn. Mét trong nhitng chiic nang cia UBCKNN
14 di€u hanh thuc thi phdp luat théng qua viéc gidm sdt, cudng ché thi hanh
phdp luat d6i véi cdac d6i twong tham gia thi trudng ching khodn dé€ ngan
chan, phdt hién nhitng hanh vi pham phédp. Bén canh d6, TTGDCK 1a mét
don vi su nghiép c6 thu, truc thuoc UBCKNN va ¢6 chic nang quan 1y, diéu
hanh, gidm sdt cac hoat dong mua bdn chung khodn tai Trung tdm. Tuy
nhién, su phan dinh ranh gi6i trong cong téc gidm sat gilra hai co quan can
duoc cu thé héa véi pham vi, d6i tugng va mifc do gidm sat quy dinh cu thé
cho timg co quan. ’

Tai mot s8 nude trén thé gidi, S& Giao dich Ching khodn [a mot 6
chifc tr quan, ¢6 trach nhiém thanh tra, gidm st va cudng ché thuc thi véi
cdc thanh vién cua chinh thi truomg d6 tuan thu véi cic quy ché cua thi
trudng. Trong khi d6, Uy ban Chimng khodn 14 co quan quan ly & tam vi mo
va ¢6 chic nang thanh tra, gidm sdt, cudng ché thuc thi d6i vai thi trudng va
cdc cong ty niém y€t trén thi trudng d6 phai tuan thi phdp luat. Su phan cong
2ira hai co quan trong trach nhiém thanh tra, gidm sat, cudng ché thuc thi
trén thi truomg dugc 1am 6 trén Bién ban Ghi nhé (MOU) dugc xay dung
trén co s& quvén han va trich nhiém cla ting co quan quy dinh trong Luat.
Day 1a di€ém nén chang ching ta cdn hoc tap trong cong tac xay dung Luat,
cling nhu trong cong tdc quan 1y finh vyc chimg khodn va thi trudng ching
khodn.

Khic phuc nhitng han ché€ néu trén ddi véi cong tic gidm sdt thi
truong ching khodn Viét Nam, thing 09 nam 2004, Chu tich UBCKNN di
ra Quyét dinh s6 255/QD - UBCK vé viéc ban hanh quy trinh va phan cong
trach nhiém gilra Trung- tam Giao dich Ching khodn véi cdc don vi chic
nang cua UBCKNN trong viéc gidm sét thi trudng ching khodn. Trong d6,
TTGDCK c6 trdch nhiém (8 chiic thuc hién gidm sat cic hoat déng giao dich
trén thi trudng dé kip thoi phdt hién giao dich nghi vdn ¢6 ddu hiéu vi pham
giao dich ndi gidn, thao ting thi trudng hodc vi pham cong bé thong tin. Bén
canh d6, Thanh tra UBCKNN c¢6 trich nhiém diéu tra, két luan cic d4u hiéu
giao dich cé vi pham trén thi tru&mé, va dp dung cdc bién phdp cudng ché
thuc thi theo quy dinh cha phdp luat. Pong thdi, cting trong thing 09 nim
2004, Chu tich UBCKNN da ra Quyét dinh s& 258/QD - UBCK vé viéc ban
hanh quy dinh vé quy trinh va k¥ thuat thanh tra cong ty chimg khodn, nhim
ddnh gid mic do tuan thu véi cdc quy dinh trong cdc van ban quy pham phdp
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luat vé chiing khodn va thi trudng ching khodn trong c4c hoat dong clia cong
ty ching khodn. Pham vi thanh tra cdc cong ty ching khodn bao gébm thanh
tra cdc ddu hiéu vi pham c6 lién quan dé€n hoat dong chitng khodn va thi
trudmg chitng khodn, tap trung chi yéu vao cic diu hiéu cic giao dich bat
thudng dugce nghi vdn la giao dich ndi gidn, thao ting thi trudmg va viéc thuc
hién nghia vu ctia cdc cong ty ching khodn.

Mot trong nhiing nguyén nhan gay khé khan dén cong tdc thanh tra,
gidm sdt thi trudng 13 hé thong t6 chic gidm sdt van con nhiéu di€ém chua
hop 1y. Do luc lugng cdn bo thanh tra con mong nén viéc 16 chitc cong tac
thanh tra, gidm sét trén dién rong, phan theo linh vuc hang nam bi han ché
v chua té chitc dugce nhiéu doan thaph tra trong cing mot thoi diém.

Céc hoat dong thanh tra gidm sdt trén thi trudng con thuc hién thu
cong, cin c6 mot hé thong ticu chi gidm sdt phit hop vé6i di€u kién va pham
vi cla thi truong. Bén canh d6, doi ngll cdn bd thuc hién truc ti€p cong tic
thanh tra, gidm sat chua c¢6 nhiéu kinh nghiém va chua duoc dao tao cd hé
thong véi kién thic vé thanh tra, gidm sdt, trong boi canh hé théng vén ban
phap quy chua ddy dii, va thiéu déng bo.

Céc hé thong chic nang cuia TTGDCK Tp. H6 Chi Minh duge xay
dung v&i su chap ndi gita hai hé thong giao dich cua Thdi Lan va heé théng
cong bo thong tin, gidm sdt va dang ky — luu ky — thanh todn bu trir do
TTGDCK phéi hop véi cong ty FPT xay dung. Viéc img dung cong nghé
thong tin va co s& vat chdt chua dong bo, va tuong thich. Cac hé thdng cong
bG thong tin, gidm sdt va dang ky — luu ky — thanh todn ba trir thuc hién thi
cong. anh hudng dén cong tdc theo ddi, gidm sdt trén thi truéng, dac biét khi
quy mo cua thi trubrig' tang trudng trong thoi gian téi. Trong khi d6, ket qua
gidm sdt doi vi cdc giao dich chimg khodn mdi chi dirng lai & sur ra sodt cia
cdc cdn bo gidm sdt trén cdc s6 liéu thdng ké ctua mdy tinh. K&t qua hoat
dong gidm sit hdu nhu chi phu thudc vao trinh 4o kinh nghiém cta cic cin
b6 gidm sit trén thi trudng véi cdc quy dinh phdp ludt twong tng dé phat
hién nhimg d&u hiéu vi pham.

Bén canh d6, hé thong ciia trung tam khong ket néi true tiép duoc véi
cdc thanh vién thi trudng nén viéc trao d6i thong tin thuc hién thi cong
thuong cham va dé sai sét. Do cdc cong ty chitng khodn thanh vién x4y dung

hé théng tin hoc, cdc chuong trinh quan tri riéng va phuc vu hoat dong giao
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dich tai TTGDCK khong theo cdc chuin muc cong nghé théng nhat, nén céc
chuong irinh thudng thi€u tinh chinh xdc, han ché viéc nang c4p hoic thay
déi khi thi trudmg yéu cdu.

Véi mot ha ting co s& yéu kém nhur vay, trong ti€n trinh hot nhap kinh
t& qu6é t€, viéc lién két voi cac thi trudng ching khodn 16n (nhu du dn két
néi hai thi truong Viét nam-Singapore) sé gap rdt nhiéu khé khan. Dé dam
bao cho cdc giao dich va xUr 1y sau giao dich giita cdc thi trudng dugce dién ra
mot cdch suodn sé, an toan, dn dinh: cdc thi trudng phai dua vio céc t6 chic
trung gian cung cdp cdc dich vu chuyén moén vé luu ky, thanh todn bl trir va
thuc hién quyén. Cdc 16 chitc nay phai ¢é mot mang ludi lién két hién dai,
chiat ché va thdng nhdt cao gifta cdc thi truong. Tuy nhién, hién nay thi
trudmg chimg khodn Viét Nam chua cé Trung tam Luu ky Chimg khodn doc
lap dong val tro 12 co quan xur ly cdc hoat dong sau giao dich. Hon nita, viéc
két ndi cdc thi truong chitng khodn doi hoi moét co ché gidm sat chit ché,
trén co s ¢ su hop tac xuyén sudt, thong nhat gikta cdc thi trudng, cing nhu
cdc ¢o quan quan 1y chitc nang. Pay thuc su 1a mot thach thuc cho cdc nha
quan ¢ vira ddm bao cdc giao dich trén hai thi trudng két noi dién ra troi
chay, dong th&i thue hién duge viéc gidm sat véi cdc doi tugng tham gia trén
hai thi truong nham nhanh chéng kip thoi phdt hién va gial quyét cdc vi
pham.

3.1.3 Chdt luong cua té chitc trung gian thi truong chirng khodn

Nang luc hoat dong cta cong ty ching khodn can duge xay dung trén
hai phuong dién la nang luc tai chinh va nang luc hoat dong. Chat luong doi
ngil hanh nghé kinh doanh chitng khodn 12 mét yéu t6 quan trong quyét dinh
ning luc hoat dong cla cic cong ty chiing khodn. Mot trong nhiing han ché
I6n déi vdi cdc cong ty ching khodn tai thdi diém nay 12 doi ngd cdn bo
nhan vién hanh nghé chimg khodn khong cé nhitng hiéu biét sau vé ching
khodn, nhilng quy dinh phédp luat diéu chinh cdc hoat dong lién quan dén
chitng khodn va dao ditc nghé€ nghiép ho phai tuan thu. Hién nay, ¢ Viét nam
chi c6 mot s6 trudmg dai hoc c6 dio tao chuyén nganh ching khodn nhung
van ¢ mac do gidi thiéu so bo. Viéc dao tao cadp ching chi hanh nghé kinh
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doanh con nhiéu han ché vé giang vién v gido trinh dao tao, chua c¢d chuong
trinh riéng cho timg vi tri chuyén man.

Bo Dao dic Nghé nghiép c¢d vai trd quan trong d61 vGi cdc nhan vién
trong cong ty ching khodn nham hudng din cich thitc hanh nghé vi loi ich
ctia khach hing va dn dinh ctia thi trudng, trdnh nhiing hanh vi vi pham lién
quan dén dao ditc nghé nghi¢p. Tuy nhién, B6 Dao dic Nghé nghiép hién
nay chua dugc xay dung nham tao co s& cho cdc cong ty ching khodn quan
1§ viéc hanh nghé cua nhan vién minh, ciing nhu gitip cdc co quan chitc ning
c6 o sd, can ci ddnh 214 hoat dong chia cong ty. Hon nita, trang thiét bi cua
cdc cong ty chiing khodn phuc vu cho viéc kinh doanh chimg khoan con han
ché&, ddi ngil cdn bd nhén vién kinh doanh, cung cdp dich vu con thi€u kinh
nghiém, thi€u nang dong trong viéc xir ly nghiép vu.

Nhimg bat cap trén ddy s& gay rat nhiéu khé khan cho céc céng ty
chitng khodn trong tién trinh hoi nhap kinh t€ qudc t€, khi dé canh tranh trén
thi trudmg s& anh huong dén sy ton tal cta cong ty. Bén canh dé, céc loai
hinh dich vu ching khodn s& duoc md ra ca vé chiéu rong va chiéu sau, dac
biét khi Viét Nam thuc hién cdc cam két trong Hiép dinh BTA va gia nhap
WTO. Viéc nang cao trinh do tdc nghiép va tuan thu dao dic nghé nghiép
cia cdc nhan vién cong ty ching khodn c¢é ¥ nghia rat quan trong nhim dam
bdo mot thi trudng 6n dinh, giam thiéu cdc giao dich vi pham trén thi trudng
va phoi hgp véi cdc co quan chiic nang trong viéc cung cip thong tin phong
chéng cic giao dich vi pham.

3.1.4 Kién thuc chung khodn cia cong chiing ddu tuw

Su hiéu biét clia cong ching ddu tur vé chimg khodn va y thic clia
cong ching ddu tr vé€ cdc hanh vi vi pham trén thi trudng déng vai trd quan
trong trong viéc han ché€ cdc vi pham lién quan dén giao dich ndi gidn, thao
ting thi trudng, lra ddo hoic cic giao dich vi muc dich ria tién ...v.v. Hién
nay, mot thuc t& dat ra cho cdc nha quan 1y 14 Viét Nam van chua xay dung
dugc mot “Van héa ching khodn” trong cong ching. Cong ching van chua
thuc su quan tdm dén thi truong ching khoan. Tham gia trén thi trudong
chitng khodn chd yéu 1a cdc nha diu tu nho 1é, thi€u vang cdc nha ddu wr
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chuyén nghiép véi nhitng ki€n thic chuyén sau, cé kinh nghiém va am hiéu
vé ludt phdp trong linh vuc ching khodn. Cdc nha ddu tu Viét Nam c6 xu
hudng diu tu mang tinh dau co ngin han va it quan tam dén cic chién luoc
dau tr dai-han trén co s& nhitng hiéu biét ¢ian ban vé hoat dong kinh doanh
cha cong ty, ¢6 nhitng danh gia va thuc hién giao dich mua bdn, git chimg
khodn dua trén nhitng dinh gid k&t qua hoat dong san xuit cua cong ty, cing
nhu k¥ vong trung thuc clia nha ddu wr vio tuong lai v trién vong phdt trién
clia cOng ty.

Trong khi dé, trén thi trudng chiing khodn Viét Nam, “hiéu ing ddm
déng” rit phd bién véi viec mua hodc bidn mot loai chimg khodn mot cich 6
at, khong dua trén gid tri thyc cla chimg khodn, cling nhu tinh hinh tai
chinh, kinh doanh cia t6 chitc phat hanh ra loai chimg khodn d6. Bén canh
“hiéu tng dam dong”, khi ma gid ctiia ching khodn trén thi trudng khong
phan dnh mdt cdch chinh x4c gia tri cla chilng khodn, mang nhitng yéu &
cua khung hoang, mot hién tuong sot gid va gid tri ao cia chiing khodn cling
hét sirc ph6 bién. Do mot s& doanh nghiép hién nay cla Viét Nam duge
hudng loi thé doc quyén nen mc loi nhuan cha ho twong d&i cao so véi cc
nganh khdc va 1a déi tugng ma cic nha dau t tim kiém mua chung khodn.
Véi gid trl ao 1a phan chénh léch gitra thi gid va gid tri thuc chia ching
khodn, két hop v6i “hiéu ing dam dong”, gid clia ching khodn ¢6 thé dugc
bom lén rat cao va tao nén nhimg “bong béng” tai chinh hodc ¢6 thé duoc
giam xudng mot cdch dot ngdt gay ra nhitng cudc khlng hoang trén thi
ruong.

3.1.5 Co phdn héa doanh nghiép nha nudc

~ Tién trinh ¢6 phén héa cdc doanh nghiép nha nudc 13 mot trong nhing
ngudn cung cip hang héa cho thi trudmg ching khodn, tuy nhién ¢6 phin hda
ciing 12 van dé ndi com v4i nhiéu bat cap va tiéu cuc dang dién ra cin duoc

cdc co quan chitc ndng quan tdm va phéi hop giai quyét.
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Tinh dén thdi diém hién nay, tOng gid tri phin vén nha nudc tai cic
doanh nghiép da thuc hién ¢d phin héa chi chiém vao khoang hon 6%* t6ng
s6& von Nha nudce tai cde doanh nghiép. Hon the€ nifa, ngay ca khi thuc hién
dugc 104 dé 4n co6 phdn hoa di duoc phé duyét, thi dung lugng cha thi
trudng niy ciing mdi chi cé thé dat khoang hon 20%** tong s6 vén nha nude
tai cdc doanh nghiép. Trong khi d6, ti€n trinh ¢6 phin héa dién ra rdt cham
chap va phan 16n cdc doanh nghiép dugc c6 phan héa 1a nhitng doanh nghiép
vira va nho, hoat dong kinh doanh thiéu hiéu qua, va diéu nay cing la vdn dé
cin ban vé chal luong clia hang hoa khi duge giao dich trén thi truong chimg
khodan.

Tién trinh c¢é phdn hdéa cdc doanh nghiép nha nude khong ndm trong
pham vi diéu chinh ctia Nghi dinh 144. Cic cong ty nay hoat dong theo Luat
Doanh nghiép va viéc quan 1y truc ti€p cac cong ty ndy la thudc trach nhiém
cua cdc ¢o quan chic nang thudc cap tinh va thanh phd. Khung phdp ly co
ban nhit clia viéc chuyén doanh nghiép nhd nudc thanh cong ty ¢6 phan hién
nay la Nghi dinh s6 64/2002/ND-CP cliia Chinh phu ban hanh ngay
19/06/2002. trong d6 quy dinh sau khi c6 phin*héa thi doanh nghiép hoat
déng theo Luat doanh nghiép. Tuy nhién, trong Nghi dinh nay khong quy
dinh cu thé co quan chi quéan d6i véi viée phat hanh thém ching khodn.
Viéc phdt hanh thém ching khodn, ting von diéu & dién ra mot cdch w do,
chi cdn ky hdu dd1 v6i S& K& hoach va Dau t so tai. Do d6, viéc ndy s€ gay
rat nhiéu khé khan cho UBCKNN trong viéc kiém soat viec huy dong vén
clia cdc deanh nghiép nha nude co phin hda.

Theo Diéu 24 cia Nghi dinh 64, viéc ban ¢ phén ldn dau duoc quy
dinh gém 2 phén: bdn c6 phan va thuc hién chinh sidch wu ddi vé gid bdn ¢d
phan cho ngudi lao dong, ngudi san xudt, va cung cip nguyén vat liéu duoc
giao cho doanh nghiép dam nhan; viéc ban c6 phin cho cdc d6i twong ngoai
doanh nghiép dugc thuc hién thong qua cdc t6 chitc tai chinh trung gian va
bing hinh thic d4u gid hodc bao lanh phat hanh. Cidc cong ty ching khodn
hién nay 12 don vi hing ddu trong viéc nhan 1am dai 1y bdn ¢6 phdn cho cic
cong ty chuyén tr doanh nghiép nha nuéc sang cong ty ¢d phan. Viéc bdn cd
phan theo hinh thitc dau gid dd giam nhe gdnh nang cho cdc nha dau tu khi

**= Tap Chi Ching khodn Viet Nam, s6 69, thdng 07 nam 2004, ‘TTCK Viét Nam — Nhin lai mét chdng
dwgmg ', NCS Cuo cap Vien HLKH QG Ucraina.
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ma trudc day cdc nha ddu tr phai tan dung m6i quan hé quen biét dé ¢6 thé
mua dugc. -

Tuy nhién, c6 rat nhiéu bat cip trong viéc cong ty chiing khodn td
chiic dich ‘vu ddu gid ¢6 phdn l4n ddu, gay thiét hai cho nha nudc va bt loi
cho nha dau tw. D4u gid & pham vi hep, thong tin cong bS khong ddy dii, mot
& doanh nghiép cdn ¢d tinh bung bit thong tin dé han ché s& ngudi dén tham
du d&u gid, nh& dé noi bo doanh nghiép mua duge nhiéu cd phan véi gid ré,
gay khé khan cho nhd nudc trong viéc ban ¢o phdn ldn dau. Trong nhiéu
trudong hop, viéc ban dau gid cd phdn chi mang tinh chét déi phd. Cac doanh
nghiép cé su phan biét ddng ké gilta nha ddu tu chién luge véi nha diu w
ngoai, gay nén su khan hi€m gia tao, ddy gid thiu lén cao va gay mai dn dinh
cho thi trudng.

Trong nam 2004, UBND Tp. H6 Chi Minh di ra chi thi so
20/2004/CT-UB vé viéc chon mot s6 doanh nghiép tién hanh c¢é phdn héa
bdn dau gid ¢6 phén 1an diu qua Trung tam Giao dich Chung khodn Tp. Ho
Chi Minh*. Diéu niy c6 wu diém 13 cong khai rong réi cho nhiéu ngudi biét,
dugc thuc hién dau gid cling lic tai nhiéu cong ty ching khoin véi nhiéu
diém giao dich va dai 1y nhan 1énh nén s6 nha ddu tu tham gia dong dao.

Nhin chung, viéc ddu gid ¢ phiéu chi phdt huy tdc dung khi ¢6 su
quan tam phoi hgp gitta cdc co quan chiic nang nhu UBCKNN, B6 Tai chinh,
Ban Chi dao D61 méi va Phat trién Doanh nghiép, cic Bo, UBND tinh va cic
t6ng cong ty nha nudc trong qud trinh thuc hién chiic ning quan 1y nha nude
d6i v6i viec ¢ phan hda doanh nghiép. Déng thoi, trong qud trinh dau gid
can phat ¢6 su phoi hop gifta TTGDCK v6i cdc cong ty ching khodn. cic
ngan hang va cdc doanh nghiép chuén bi c6 phin héa dé t6 chiic thyc hién.

3.1.6 Thi trudng chitng khodn chua niém yét

Hién nay, taj Viét Nam cé thi trudng thit cap chinh thic, giao dich cdc
ching khodn niém yét trén thi trudng, 12 Trung tam Giao dich Chimg khoan
Tp. H6 Chi Minh. Tuy nhién, cdc nha dau tu chiing khodn khong man ma

** Tham khao hup://www yneconomy.com.vn, ‘Tp. Hé Chi Minh thi diém bdn ddu gid ¢ phdn’
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1&m v6i thi trudmg chinh thic nay. Vi khoang gén 20.000% tai khoan giao
dich, trong dé ¢6 190 nha ddu tu nude ngoai va khoang 200 nha ddu r ¢6 t6
chic, s& lugng tai khodn giao dich so v&i nam dau tién thi trudng hoat dong
dd tang 7 lan, tuy nhién s§ tai khodn giao dich thudng xuyén chi chi€m
khoang 10- 15%. Nhu vay, diéu nay phan nao di phan 4nh mot thuc t€ cua
tinh trang mua ban chiing khodn trén cho den va viéc thanh todn khong qua
tai khoan, khong thé ki€m sodt va khé ¢6 thé 1an theo duge dau vét ciia cic
hanh vi giao dich bat hop phdp. Theo bdo cdo ciia Ngan hang Hong Kong —
Thugng Hai (HSBC Bank), hién nay udc tinh ¢6 khoang 3% ty USD téng s6
von hda trén thi truong ching khodn chua niém yét, va trén thi trudmg hién
¢6 hon 1.000 cong ty ¢é phdn vdi s6 co phi€u mua ban 16n hon rat nhiéu so
voi quy mo thi truong niém yét.

Thi trudng chimg khodn khong chinh thitc danh cho ¢6 phiéu cua céc
doanh nghiép da co phin héa nhung chua niém yét xudt hién tir cudi nhitng
nam 1990 va 13 két qua cha qud trinh c6 phdn héa doanh nghiép nha nude
bat ddu tir nam 1992. Hién nay c6 khoéang hon 1.800 doanh nghiép nha nude
da co phffn héa, trong s hon 4.000 doanh nghiép nha nudc trén toan qudc.

Hang ngan doanh nghiép co phdn c6é c¢6 phiéu khong giao dich trén
Trung tam Giao dich Chitng khoan Tp. H6 Chi Minh, ma giao dich rén thi
trudmg bdn cong khai hodc ngudi bin, ngudi mua ¢6 thé lién lac véi nhau
thuc hién viéc mua ban. Hoat dong theo nhling mach ngam riéng, thi trudng
giao dich tu do co phiéu clia cdc cong ty ¢ phédn chua niém yét hién nay
chua cé co quan quan 1§ ndo kiém sodt va van hoat dong mot cdch tr phét.
Trong thuc &, cdc nha ddu tu c6 thé tim kiém thong tin vé thi truong thit cdp
nay thoéng qua moét s6 cong ty moi gidi chitng khodn, trén trang web, hoic
qudn ca phé.

Do chua c¢é van ban phdp quy nao di€u chinh cdc hoat déong mua bén
ching khodn chua niém yét, cling nhu cdc ch€ tai xir phat cdc vi pham lién
quan dén chimg khodn chua niém yét, nén hoat dong huy dong von cd phédn
dién ra nhiéu hon trén cho den, noi cédc;cong ty véi thong tin cong bd kém
minh bach vin c¢é thé ban c6 phi€u, va nha diu tu ciing chju nhiéu rai ro. Thi

trudong mua ban cdc ching khodn chua niém yét thuc su 1a mot moi rudng 1y

» Dy thao *Ké hoach chién luge phdt trién TTCK dén ndm 2010°-PTT1
** -Thi tromg OTC Viét Nam ~ Theo quan diém clia nhi ddu tur nudc ngoai’, Hoi thao Xy dung khung
phdp I cho chitng khodn chia niém yét’ ngdy 17 thangs 09 nam 2004, HSBC Bank, Johan Nyvene
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tudng cho cdc hoat dong ltra dao, va dac biét 1a cdc hoat dong lién quan dén
rira tién thong qua mua bén loai ching khodn nay.

3.1.7 Su dung tién mdt tran lan va hé thong ngdn hang chua hoan thién

Céc hanh vi vi pham trén thi truong ching khodn ¢6 thé lién quan dén
hé thong ngan hang théng qua cic dich vu do ngan hang cung cip bao gém
cic dich vu tin dung, dich vu thanh todn, thuc hién vai trd chil dao trong hoat
dong luan chuyén cdc nguén tai chinh. Lién quan dén cic hanh vi vi pham
trén thi truong ching khodn, hoat dong rira tién véi cdc hinh thie dau tu,
mua bdn céc san phim tai chinh c6 thé duge thuc hién thong qua hé théng

ngan hang.

Maic du hoat dong rira tién c6 thé dugce thuc hién trén thi trudng chimg
khodn, thong qua viéc mua bdn truc ti€p ching khodn trén thi trudng tu do
hoic rira tién thong qua cdc kénh tai chinh khdc, tuy nhién hé théng ngén
hang c¢ thé duge coi 1a mot trong nhimg kénh diu tién vA quan trong nhat
trong hoat dong rira tién. Nhitng khoan uén bat hop phap sau khi dugc “rira
sach” thong qua cic giao dich v6i ngan hang c6 thé duoc dua vao luu thong
v6i danh nghia nhiing déng tién hop phdp. Ngan hang, noi diéu tiét cdc
khoan tin dung cla cdc 16 chic, va cd nhan trong x4 hoi, ngiu nhién tréy
thanh trung gian noi bon tot pham hop phdp hda tién moét cich an toan. Khi
nhiéu nudc di thong qua Luat chéng ria tién va da thuc hién hitu hiéu cdc
hinh thic ché tai trong cudng ché tuan thi luat, cic hoat dong rira tién c6 xu
hudng chuyén sang nhitng nude ¢6 hé thong ngan hang véi co so ha tang yéu
kém va khuén khd phdp 1y khong ro rang, ddy di va déng bo.

Trong nhiéu nam, chinh phi Viét Nam di ¢6 nhitmg dong thai tich cuc
nhdm hién dai hda, ting cudng, va cling ¢6 hé thong tai chinh — ngan hang.
Mic du vay, nguoi dan Viét Nam van tiép tuc st dung tién mat trong hau hét
cdc giao dich, du trit cdc kim loai quy hi€ém hodc tién D6 la véi hinh thic
tich trit, phohg chéng rii ro vi ti€t kiém. Ben canh hé théng tii chinh chinh
thidc, vin con tén tai hinh thdc vay muon tién thong qua ban bé, ngudi than
trong gia dinh, chuyén tién mat clia ngudi than tr nuéc ngodi vé Viet Nam
thong qua céc kénh phi chinh thitc ma khong qua hé thong ngan hang.

88



Véi vai trd 1a co quan quan 1y trong linh vuc ngan hang, Ngin hang
Nha nuéc Viét Nam hién nay dang thay mat chinh phl xay dung khuon khé
phip 1y dGi véi hoat dong rira tién tai Viet Nam?'. Tuy nhién, viéc chong ria
tién & Viét Nam s& gidp nhiéu khé khan do viéce sir dung ti€n mat tran lan
trong dan cu di trd thanh théi quen. Hon nita, cdc ngan hang thuong mai
khong c¢6 mot co ché gidm sat hiu quéa cdc hoat dong giri tién va giao dich
thanh todn ddng ngd, c6 kha nang 14 tién phi phdp tham nhap vao hé thdng
ngan hang.

3.1.8 Hoi nhdp kinh té qudc té

Hoi nhap kinh t€ qudc t€ dat ra nhiing thach thitc d6i v6i nén kinh 1&
ndi chung va nganh ching khodn ndéi rieng, khi ma th) truomg ching khodn
Viét Nam cdn non tré so véi cdc thi truong khédc trong khu vue. Céc thy
truong von trén thé gidi di dat duge su phét trién cao va toan dién, da cé sy
lién ké&t v6i nhau trén co s& cdc tiéu chudn chung vé mat phap 1y, quy trinh
tdc nghiép va trinh do cong nghé. Trong khi do, thi trudong ching khodn Viét
Nam méi & giai doan ddu phdt trién, trong qud trinh xay dung va hoan thién
vé mat chinh sdch, t6 chitc va quan 1y thi trudng, nhitng vin dé lién quan dén
niém yét chéo, quan ly giao dich, luu ky va thanh todn qua bién vin chua
duogc quy dinh cu thé trong cdc¢ vin ban phdp quy.

Qua4 trinh hoi nhap kinh t€ clia Viét nam duge xdc dinh mot cdch chinh
thitc v manh mé tir cudi nhimg nim 80, khi Pang va nha nudc bit ddu thue
hién chinh sdch m& clra va d6i méi nén kinh €. Trong tién trinh hoi nhap,
Viét nam can phdi thuc hién viéc tu do hod cdc linh vyc thuong mai va dau
tu. Tréen mot khia canh nhat dinh, hoi nhap kinh t€ quéc t€ 1a timg budc nr do
hod cdc hoat dong kinh t€, nd luc chli dong gin két nén kinh t€ qudc gia véi
nén kinh t€ trong khu virc va thé gidi thong qua viéc ti€n hanh cdc bién phip
tr do hod, md clra va tham gia cdc dinh ché kinh t€ qudc t&.

Ho6i nhap vé i chinh - ching khodn khong nim ngoai xu thé€ chung
clia dat nudce, thuc hién héi nhap “trén co s phdt huy ndi luc, thuc hién nhdr

7 Tham khao ‘Banking Sector Review’, Vietnam June 2002, The World Bank Financial Sector, East Asia &
Pacific Region

89 .



qudn, ldu dai chinh sdch thu hiit cdc nguén luc ti bén ngodi va chu déng hoi
nhdp kinh t& quoc 1& dé phat trién nhanh, c6 hiéu qud va bén viing” theo
Nghi quyét 04 cia BCH TU Dang khod VIIT di chi 8. Mot vi du dién hinh
cho viéc thuc hién tu do hod Iinh vuc tai chinh - ching khodn 13 cdc nudc
trong khéi ASEAN dang timg bude xay dung mot thi trudmg tai chinh chung
trong khu vuc. Trong d6, viéc thuc hién két ndi song phuong cdc thi trudng
vén duoc coi nhu mot bude chuidn bi dé dat duge mot thi trudmg tai chinh
chung cua cdc nudc ASEAN, tién téi cdc nudce trong ASEAN+.

Lo trinh hoi nhap tai chinh — tién t&¢ ASEAN dé€n nam 2010 dugc Hoi
nghi cdp cao ASEAN thong qua vao thang 10 nam 2003 véi néi dung chinh
bao gém: phdt trién thi trudng von, ty do héa dich vu tai chinh, tr do héa tai
khoan vén, v hop tdc tién té. Trong d6, muc tiéu cta phdt trién thi trudng
von 13 phdt trién sau réng thi trudng von cla cdc nude thanh vién, tir dé tién
téi hop tdc qua bién gisi gilta cdc thi trudng™.

Hién nay chiing ta dang chuén bi cho viéc két néi truc ti€p Thi trutmg
Chung khodan (TTCK) Viét Nam véi thi trudng ching khodn Singapore. Tuy
nhién viéc két noi ndy chua thé thuc hién ngay dugc vi trinh do quan 1y cla
Viét Nam con nhiéu han ché. Bén canh d6, dé thuc hién viéc két néi cé hicu
qua va an toan, chung ta cin phai xay dung dugc co ché gidm sdt cac cong ty
niém yét trén hai S& Giao dich, co ch€ trao d6i thong tin thudng xuyén gilta
¢dc co quan quan 1y cla hai nudce va co ch€ quan 1y cdc dong tién luu thong
gita hai thi trudng ctia Viét Nam va Singapore trén co s& ¢6 su hop tac chat
ché, théng nhat giita cdc thi trudng, cling nhu cdc co quan quan 1y chiic
nang.

Thong thudmg, viéc giao dich ndi gidn va thao ting gid ca thuong xay
ra khi viéc giao dich dién ra trén nhiéu thi trudng. Diéu ndy din dén su cin
thiét khong chi vé hop tdc qudc t€ gifta cdc nha quan ly tii chinh ma con yéu
cdu nhiéu ngudn luc khic. Viéc giao dich tai nhiéu thj trudng s& khong chi
lam anh hudng dén gid ca va dong lénh ma con anh hudng dén viéc gidm sit
quan ly. Hon nita, giao dich ngoai bién gidi, niém yé&t da qudc gia va cic thi
trudng quéc t€ di tao nén su khé khén trong viéc cudng ché thuc thi luat khi
ma bién gii qudc gia rd nén mo nhat, viéc xdc dinh mot giao dich chiu su

diéu chinh cta Luat ndo gip nhiéu vuéng mac. Bén canh d6 1a cac khé khian

8 Bdo cdo két qud Hoi nghi Bé trudng Tai chinkh ASEAN Ldn thie 8, 6-714/2000. Vu HTQT-BTC
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trong ki€m tra va gidm séit. Diéu nay da tiang thém su can thiét vé viéc hop
tdc qudc té€ gilta cdc nha quan Iy trong viéc phat hién, di€u tra va khdi 8 viec
vi pham vé chiing khoén.

Van dé luu chuyén von duge ddnh gid 12 mot trong nhitng nguyén nhan
gay ra cudc khing hoang tai chinh Chau A nam 1997, boc 16 nhimg nhuoc
diém cna hé théng tai chinh - ngan hang trong khu vuc. Do d6, viéc gidm sdt
cdc dong luu chuyén von nay 12 rit quan trong trong quan 1y kinh t&€ vi mo.
Mac dit cude khing hodng tai chinh dd khong thuc su anh huéng va giy ra
nhiing hau qua nghiém trong doi véi thi truong tai chinh Viét Nam do Viét
Nam trong thot gian d6 chua thuc su gin k&t chit ch€ véi hé thdng tai chinh
trén thé gidi va trong khu vuc. Tuy nhién, mot khi Viét Nam chi dong thuc
hién hoi nhap kinh t&€ quéc t€, diy nhanh qué trinh tr do hda va hoa nhap vdéi
hé thdng tai chinh — tién & véi cdc nude trong khu vie va thé gidi thi phan
tng day truyén 1a khong thé tranh khoi.

Mit khdc, Viét nam cé mot vi tri dia 1y twong do1 thuan loi trong khu
virc Dong Nam A d6i véi cdc hoat dong throng mai qua bién gidi. Vit Nam
cling ndm gdn khu vuc Tam Gidc Vang, noi dién ra mua bdn thude phién va
cdc hoat dong ria tién. Rira tién c6 thé duge thuc hién thong qua hinh thike
dau 1o truc tiép - gidn tiép va gui tién vao hé théng ngan hang. Ngin hing
Nha nudc Viét Nam cho rang viée thanh lap mét trung tam thong tin phong
chong rira tién {2 rat can thiét giip cho viéc cung cap thong tin cho cic co
quan chitc nang diéu tra dau tranh chéng o1 pham trong finh vuc tai chinh —
tién t& va hop tic quoc €%, Pay ciing 12 mot vin dé ma co quan quan ly
chimg khodn cén quan tam nghién ciu nhim gép phdn lanh manh héa moi
truong dau tu.

Thi trudng ching khodn 1a mét trong nhing thi trudng von ludn chita
dung va tiém dn nhimg rii ro. Hién nay mac dit quy mé cua thi trudng ching
khodn Viét Nam vin con nho bé, nhung diéu nay ciing cho thay thi trudng
ciing rat dé bi thao ting va mat én dinh. Trong tuong lai khi quy mé cla thi
truong 16n dan 1&én va hoi nhap véi kinh t€ the gidi thi su rti ro cang nhiéu.

#* Tham khdo hutp://www .vnexpress.com.vn, ‘D& nghi thanh lap van phong chéng rira tién’ ngly
02/12/2004
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3.1.9 Su phat trién cia cong nghé théng tin

Mang Internet 12 mot cong cu quan trong doi véi ngudi phdt hanh
chimg khodn, ngudi cung cdp dich vu tai chinh - ching khodn va cdc nha
dau tw. Tuy nhién, nhu tinh bay & Chuong 11, Internet da dat ra van dé khé
khan d6i v6i cdc nha tham gia thi trudng nhdm dam bao cdc hoat dong chimg
khodn thong qua mang Internet tuan thi v6i Luat tuong ing va cdc nha quan
1y nhim bao vé nha dau tr va su toan ven cla cic thi trudmng von.

Mac dii tai Viét Nam cdc hoat dong chung khodn trén mang Internet va
dién thoai di dong chua phd bién, nhumg hién nay tai Viét Nam di c6 mot s6
cong ty ching khoan di tién phong trong viéc dp dung céng nghé thong tin
vao cdc hoat dong ching khodn. Cong ty Ching khodan Ngan hang Ngoai
thuong Viét Nam (VCBS) thuc hién trién khai dich vu giao dich chimg
khodn qua mang Internet. V&i dich vu nay, VCBS trd thanh cong ty ching
khodn ddu tién tai Viét Nam dua bang gid ching khodn (Bang dién ti) 1én
mang Internet. Cic dich vu cung cdp cho khach hang bao gém: ngudi-quan
tam c6 thé theo ddi dién bién clia cdc phién giao dich ching khodn trén trang
web mot cdch lién tuc. Ngoai ra, khach hang c6 thé truy cap vao ti khoan
ctia minh bat cif lic ndo dé kiém tra s6 du tién, s6 chimg khodn hién ¢6, cic
khoan phdt sinh hang ngay...v.v, vdi mot ma s6 do VCBS cung cip. Dong
thoi, giao dich truc tuyén cho phép khich hang da mé tai khodn cé thé dat
lénh giac dich qua mang tai bat cit thdi diém nao trong ngay.

Mot vi du khdc vé truy xuit thong tin tu dong thong qua dién thoai di
dong (SMPNB) do Ngan hang Thuong mai C6 phin Phuong Nam (PNB)
danh cho khdch hang. Dich vu nay cho phép khich hang truy xust thong tin
tir ngan hang 24 gid moéi ngay vdi chi phi phai tra 1a dich vu gid tin nhin
thong thuong cliia hai mang Mobilephone va Vinaphone. V& dinh hudng
tham gia cdc hoat dong trén thi trudng chimg khodn, véi tu céch 12 ¢é dong
ciia cong ty chimg khodn FSC (First Securities Company), cong ty PNB du
dinh s€ tnién khat dich vu thong qua dién thoai di dong cho nganh chimg
khodn, vdi su phéi hop cua cong ty chitng khodn FSC.

Trong thoi dai bing né vé€ cong nghé thong tin trén the gidi va viéc phat
trién nhanh chéng cdc tng dung vé cong nghé thoéng tin tai Viét Nam, cdc
nhd quéan ly va hoach dinh chinh sdch phai nhanh chéng kip thai ¢6 nhiing
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quy dinh trong cic van ban phdp quy dé quéan 1y phdt hop véi trinh do phat
trién cua cong nghé ky thuat, phdng tranh va cé cdc bién phdp xir Iy cdc vi
pham trong viéc giao dich chitng khodn thong qua mang ludi dién t&, va
[nternet.

Trén day la nhitng ddnh gid ciia nhém thuc hién dé tai vé thuc trang
cua thi truong chitng khodn Viét Nam va tiém ning phdt sinh cta cdc giao
dich bat hop phdp trén thi truong. D€ c6 thé chli dong hop tdc quéc t& phong
tranh, phat hién va xtr 1¥ hitu hiéu cdc giao dich bat hop phap trén thi truong,
ching t6i xin dua ra mot s giai phdp cu thé. Nhin chung céc giai phdp nay
dugc chia l1am hai nhém: Nhém cdc giai phdp nhdm nang cao nang luc cla
thi trudng va Nhom cdc giai phdp ting cudng hop tdc quoc t€. Day 1a hai
nhém giai phdp cé két qua tdc dong tuong tac lan nhau va can dugc thuc
hién song song. Ching ¢é tim quan trong ngang nhau trong viéc hop tc
qudc t€ dé€ phong trdnh, phdt hién va xr 1y cdc giao dich bat hgp phdp trén
thi trudng ching kl\lozin.

3.2 Céac giai phip nham tang cuong niang luc thi truwong trong phong
tranh, phat hién va xur 1y cac giao dich bat hop phap

Thi truong chimg khodn Viét Nam mic di mdi ra doi nhung da cé
nhing biéu hién vi pham trén thi trudng va diéu nay phan dnh mot diéu tat
yéu 12 thi trudng méi phat trién nén cdn boc 16 khuyén khuyét vé nhiéu mat.
Bén canh d6, ching ta cé thé nhan thay ring viéc héi nhap véi nén kinh t&
trong khu vic va th€ gidi thong qua qud trinh tu do hda dat ra mot thuc t€ 1a
lam sao c6 thé can bang giita viéc quan 1y tién trinh or do héa tai chinh —
chimg khodn va thuc ddy thi trudng phat trién. Cling véi viéc huéng i hoi
nhdp, tham gia vao céc co ché hgp tic quoc t€ trong phong trinh va xir 1y cdc
giao dich bat hop phdp, thi trudng ching khodn Viét Nam phai khong ngimg
dugc nang cao nodi luc, phan ddu trd thanh mot thi trudng phét trién déng bo
va phil hop v6i cde chudn muc quoc té.

Mot trong nhing gidi phdp sé duge dé cap dén 1a viéc hoan thién cdc
quy dinh clia phdp luat bing viéc xay dung mot Luat Chimg khodn day du va
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toan dién vdi nhitmg quy dinh cu thé, chi tiét vé viéc xlr phat cdc vi pham
trong linh vuc ching khodn, phit hop véi tinh hinh thuc € cla thi truong
ching khodn, déng thoi tang cudng viéc thanh tra, kiém tra truc tiép, xir 1y
nghiém cdc thiu x6t, vi pham dé nang cao ky cuong, ky luat trén thi trudmg
ching khodn.

3.2.1 Hoan thién khung phdp ly

Khung phdp luat vé chimg khoan va thi trudng ching khodn 12 mot
idng thé nhitng quy pham phdp luat thudc cdc nganh luat khdc nhau diéu
chinh cdc quan hé lién quan dén ching khodn va thi trudng ching khodn,
bao gdém cdc quy pham phdp luat diéu chinh truc tiép dén thi trudng chiing
khodn va cdc quy pham phdp luat cé lién quan dén thi trudng ching khodn
thudc cdc nganh nghé, linh vuc khic. Phdp luat cha mbi qudc gia trén thé
gigi déu c6 nhimg quan diém khidc nhau mang tinh chlt dao cho chién luge
phdt trién thi trudng ching khodn cua méi quéc gia, né ¢6 dnh hudng chi
phoi va quyét dinh dén cau tric khung phdp luat vé ching khodn va thi
trudmg chiing khodn cua qudc gia dé.

Giai phép trudce tién ma chiing ta can thuc hién ngay 1a hoan thién hé
théng phdp luat vé thi trudng ching khodn, trong d6 ¢ viéc chudn héa cic
quy dinh diéu chinh cdc hanh vi bi cdm va han ché, cic quy dinh vé gidm
sat, thanh tra, xr Iy vi pham véi cdc hinh thitc ché tai hanh chinh, dan su va
hinh su, déng thdi quy dinh rd quyén han va trdch nhiém cia UBCKNN va
S& Giao dich Chimg khodn trong c¢ong tac thanh tra, gidm sdt, cudng ché
thuc thi. Bén canh d6, Luat Ching khodn cling can quy dinh 6 rang viéc
quan ly déi véi thi trudng ching khodn chua niém yét, ciing nhu thong nhat
vai trd quan 1y d6i vdi cdc doanh nghiép di c6 phan héa, ¢ chimg khodn
niém yét hoac khong niém yét va viéc phdt hanh thém cé phiéu, ting vén
diéu 1é cna cdc cong ty ¢d phan nay phai ¢6 su chip thuan cia UBCKNN.

Luat Chitng khodn cdn phai bao trim cdc linh vuc quan trong cén diéu
chinh trén thi trudng ching khodn, tao hanh lang phdp Iy cho cdc hoat dong
ctta thi trudng chimg khodn dugce cong bang, minh bach. Luat Ching khodn
k¥ vong khic phuc duge nhitng han ché cla cdc van ban quy pham phdp luat
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hién hanh, tao ra mot khung phdp |y ddy dd, hoan thién mo hinh hoat dong
cua thj truomg. Luat Chimg khodn can thiét phai ddm bao khong trdi v6i Hién
phip va dam bao su dong bd v6i cdc van ban quy pham phép luat c6 lién
quan va hé thong phap luat hién hanh. Hon ntta, Luat Chitng khodn céin thiét
phai xay dung trén co so k€ thira cc van ban quy pham phdp luat hién hanh,
tham khao tai liéu cling nhu kinh nghiém cla cic nude trong qud trinh xay
dung Luat Ching khodn va ting dung mét cdch khoa hoc vao thuc t€ va tinh
hinh cua thi truong ching khodn Viét Nam.

Khi cong nghé thong tin da phat trién thi khung phdp 1y ciing phai
dugc phét trién mot cach tuong tng. Cong nghé méi dua ra cdc co hoi méi
doi véi thao ting thi trudng dua trén viéc ¢ong b8 thong tin va giao dich. Dé
giai quyét van dé nay, khung phdp 1y can thiét phai phai dugc md& rong va
linh hoat. o '

Cdc nha quan ly nhan thiy rang Luat Chitng khodn nén khuyén khich
va tao diéu kién thuin loi s dung cdc cong nghé vé Internet va cdc cong
nghe khéc, nhumg khong cho phép sit dung cdc cong nghé nay danh huong 15i
nha ddu tu va sit toan ven cua thi truong. Cdc nhd quan 1y luén cho ring cdc
hoat déng cua Internet nén duge x€p ciing véi cdc hoat dong chimg khodn
truyén thong. Mang Internet, thu dién tr, va cdc phuong tién dién tir khac sé
dugc col nhu cdc phuong tién truyén tai thong tin va viéc s dung ching cin
dugc quan 1Y nham tudn tha véi Luat Ching khodn tuong tu nhu cdc phuong
tién thong tin truyén théng khic. Ngay nay, thay vi don gian chi gidm sat
cic hoat dong trén mang Internet, cic nha quan 1y sir dung mang Internet
nhu mot cong cu cho viéc cudng ché thuc thi va hgp tdc quoc t&. N6 dugc st
dung nhu mot ngudn thong tin vé& ¢4 nhan va t6 chitc nudc ngoai ¢co céac hoat
dong can duge diéu tra, gidm sdt, va Internet déng thoi thic ddy su hop tic
trong cdc van dé lién quan dén cudng ché thyc thi.

Trong ti€n trinh hoi nhap kinh t€ qudc t€, mot diém cin nhin manh 14
xay dung Luat Chimg khodn 1a diéu kién dé Viét Nam hoi nhap khu virc theo
ké hoach hanh dong ASEAN, g6ép phan thuc hién cdc cam két cia Viét Nam
trong Hiép dinh Thuong mai Viét Nam — Hoa Ky, gbp phan véé qud trinh
dam phan song phuong dé gia nhap t6 chifc thuong mai Thé gigi WTO.

Mot yéu t6 khong kém phan quan trong, dic biét trong tién trinh hoi
nhap, 12 tang cudng hop tic viéi qudc t€ trong phong tranh, phat hién va xiur 1y
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hiéu qua cédc giao dich bat hgp phdp trén thi trudng ching khodn Viét Nam.
Kha nang cudng ché thuc thi Luit cua mdt nudce tai mot nude khic 1a khé ¢
thé thuc hién néu khoéng 6 su hop tic clia cic nhd quan Iy nuéc ngoai va cic
nha chiic trach cudng ché thuc thi Luat.

C4c nha quan 1y khong chi hoat dong tai mot nude véi e duy trong
nude. Viéc theo dudi cdc hinh dong cudng ché thuc thi trong moi trudng
qudc t€ khong chi don gian 12 van dé vé luat phdp, ma con la hop tdc quéc (€.
Viéc hgp tdc qudc t€ c6 thé duge thuc hién thong qua trao déi théng tin. Cic
nudc ¢ thé ¢d ging thuc hién viéc trao ddi thong tin quéc € lién quan dén
cdc giao dich, cdc nghi can va viéc hgp tac lién quan dén cic giao dich gilta
cédc co quan ¢ thadm quyén. Viéc bao vé& cin duge thuc hién nghiém ngat dé
dam bao viéc trao déi thong tin déng nhét véi cdc quy dinh trong nudc va
qudc t€ trong viéc bao vé dit liéu va cudc séng riéng tu cua cd nhan. Cic
nudc can dam bao trén ca s& song phuong va da phuong, cdc tiéu chuan kién
thitc khdc nhau vé& mat dinh nghia cdc vi pham dé khong anh hudng dén kha
nang va su sin sang cla cdc nudc nham cung cdp cho nhau sy hd trg cén
thiét. Su hgp tic quoc t€ nén duge thuc hién thong qua ciac hiép dinh song
phuong va da phuong va cédc hinh thic khdc nhdm xay dung cdc bién phép
phuc vu cho su hgp tdc va hé trg Jan nhaw

Mot van dé cdon gay nhiéu biic xtc hién nay 1a quan 1y thi trudng
chitng khodn chua niém yé&t. Nhu vay, Luat ching khodn dang xay dung phai
c6 nhitng diéu khoan luat nhét dinh nhim hop phdp hod thi trudng nay. Viéc
nay tao diéu kién cho hoat dong quan 1y thi truong ching khodn chua niém
yét. Can thiét phai ¢é nhitng diéu khoan luat vé thi trudmg OTC va ¢6 nhimg
dinh hudng nhat dinh nhidm dua thj trudong nay vao hoat dong theo qui ché
mot thi trudng OTC ¢6 quan 1y. Véan dé xay dung va phdt trién Trung tim
giao dich chimg khodn tai Ha N§i thanh mét thi trusng OTC nhu theo dinh
huéng hién nay theo chiing t6i cdn phai nghién citu k§. Muc dich 1a thi
truong dé phai duge xay dung sao cho phil hgp véi cic thong 1& qudc té& t6t
nhat, ¢6 nhu vay thi ching ta méi ¢é hi vong quan 1y thi trudmg d6 mot cdch
hiéu qué dua trén nhiing kinh nghiém cing nhu cdc chuin muc quéc té.
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3.2.2 Hodn thién co ché diéu hanh trong phiong chéng, phdt hién va xu ly
cdc giao dich bdt hop phdp trén thi truong

Mic di thi trudng chimg khodn cia Viét nam mdi di vao hoat dong
dugc vii nam nhung diéu d6 khong cé nghia 1a trén thi trudng khong c6 céc
hanh vi giao dich bat hgp phdp. Phan trén di cho ching ta thdy thuc trang
cua thi truong ching khodn Viét nam budc dau xuat hién cdc hanh vi bat hop
phdp trén thi trudng. Trudc thuc trang d6, dudi gée d nha quan 1y, chiing ta
phai 1am gi va phdi 1am nhu thé ndo d€ c6 thé ngin chan cling nhu gidm
thiéu dugc cdc hanh vi bat hop phdp d6. D€ thi trudmg ching khodn Viét
Nam nhanh chéng di vao hoat dong én dinh, phat trién va that su an toan déi
véi cdc nha dau tw thi ngoai viéc hoan thién khung phap 1y di trinh bay &
trén, ching ta nhat thi€t phai kién toan lai co ch€ hoat ddng clia cic ¢o quan,
16 chitc trén thi rudng chitng khodn. Muc dich lam cho hoat ddng caa cdc co
quan ndy khong chong chéo 1én nhau trong qud trinh phong tranh, phdt hién,
va xu 1y cdc vi pham trén thi trudng chiing khodn.

Khi xem xér viéc phét trién mot hé thng thanh tra gidm sat thi truong
nham phong chong, phdt hién va xtr 1¥ kip thoi cdc giao dich bat hop phdp
trén thi truong ching khodn thi viéc guan trong dau tién 12 phai phan tdch 1o
rang trdch nhiém va quyén han gifta UBCKNN va cic Trung tam Giao dich
chiing khodn (TTGDCK) trong vin dé€ nay. N6i cdch khdc, ching ta phai
khoanh ving cdc hoat dong thanh tra va gidm sdt cna cic TTGDCK, xay
dung mét co cau thich hop véi vai trd va trach nhiém ctia TTGDCK, phi hop
voi nhimg thong € quéc € t6t nhit. Muc dich sao cho TTGDCK sé 12 ¢co
quan quan 1y tuyén trude va UBCKNN sé thuc hién vai tro giam sat doi v6i
cdc hoat dong quan ly thi trudng cia TTGDCK. Co ché nay sé dat dugec mét
s uu di€ém nhu sau:

- Chuyén giao vai trd quan Iy thi trudng cho TTGDCK, 13 co quan dai
dién cho thi trudng va cdc thi trudng, diéu nay cho phép TTGDCK ¢6
thé phan ing nhanh va hiéu qua d6i v6i nhitng thay déi trén thi trudng,
dong vai trd “co quan quén 1y trung 1ap”, tic 12 ¢6 thé tién hanh gidm
sdt doi voi nhitng hang héa 1a doi tugng quan 1y cla cic ¢o quan quan
1y nha nudc khac.
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- Chudn bi cho TTGDCK huéng t¢i mo hinh S& giao dich ma khong cin
phai ¢ nhitng thay ddi co cau.

- Phi hop véi nhitng thong 1€ qudc t€ 1ot nhat vé gidm st thi trudmg.

Mot co ché diéu hanh hoan thién phai dam bao duoc tinh linh hoat vi
chii dong chia cc co quan quan 1y thi trudmg. Trong bbi canh hoi nhap kinh
té, thach thic 1én nhat d8i véi céc co quan quan Iy thi truong chinh 14 viée
theo sat su phat trién cua thi trudng, thich tng véi moi bién dong, co ché
hoat dong cta thi trudng. Tuy nhién, cong viéc nay s& rat kho khér; vi mol
su thay ddi trong qui dinh quéan Iy Iinh vuc chimg khodn du doi hoi sur thay
d6i trong phap ché. Trong linh vuc phong chdng, phat hién va xir Iy cac vi
pham thi trrdng, theo ching téi, thi cdc nha x4y dung ludt chimg khoén phai
dua duoce véu td linh hoat vio cic van ban phap luat ¢6 lién quan. Muc dich
la 1am sao co quan quan 1y (cu thé 12 UBCKNN) ¢6 thé phan (mg nhanh, kip
thoi va hiéu qua dbi véi moi dbi tuong cd ¥ dinh lam dung thi trudng, vi
pham phép luat, hodc loi dung cac k& hd trong céc vin ban phap luat nham

truc lon.

UBCKNN phai dugc trang bi di quyén luc ¢é thuc hién quyén quan
iv cua minh trong linh vue ching khoan. Phai co kha nang va cong cu trong
phat hién, diéu tra, giai quvét, cudng ché thuc thi hodc xir Iy phat hanh chinh
d6i vdi mot sb hanh vi bét hop phap ¢ mét mirc d6 nao d6. UBCKNN xem
xét va ra cdc van ban dudi luat, qui ché trong quan ly va xu ly cac giao dich
bat hop phap, bao gdm ca viéc dé ra nhitng bién phap phong chdng cdc hanh
vi vi pham thi truomg. Cho phép cac S& giao dich ra cac qui ché, hudng dan
chi tiét mang tinh k¥ thuat dé thuc hién viéc phong chéng va phat hién cic
giao dich bt hop phap tuyén trude. Cé thé néi, UBCKNN c6 trach nhiém
chu yéu trong viéc :

- Thuc hién gidgm sat TTGD dé dam bao TTGD tuén thi theo ding cac
nghia vu qui dinh trong Luit ; va

-~ Pam béo ring céc thanh vién, cic t& chirc niém yét va céc nha dau tr
tuin thu cic qui dinh cua Luit va cudng ché thuc hién cac qut dinh

cua Luat.
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UBCKNN thyc hién vai trd quén ly viéc gidm sat thi truong théng
qua TTGDCK. Trong d6, cdc TTGD sé thong biao cho UBCKNN khi
TTGD cho ring :

- Mot vi pham Luat nghiém trong c6 thé xay ra, cu thé nhu vi pham cac
qui dinh trong Ludt ma khong phai 1a vi pham nhé hodc 16i k¥ thuat
hodc cac vi pham ¢d y c6 thé din dén héu qua nghiém trong di voi

tinh toan ven cua thi trudng ;
- Mot thanh vién khéng cung cép nhimg dich vu tai chinh theo luat ;

- Canhan hay té chirc nao dé vi pham cic qui dinh ctia Ludt mdt cach

déu dan ;
- Cénhén hay t6 chirc thuc hién cdc hanh vi lam dung thi truong.

Cong tdc thanh tra va cudng ch€ van duge duy tri nhu hién tai &
UBCKNN véi viec TTGDCK chuyén todn bo cdc vdn dé cho UBCKNN
thanh tra va xtr }y. UBCKNN tién hanh cong tic thanh tra cdc nha moi gidi
sau khi thuc hién viéc tham tra d6i v6i nhitng vi pham tiém ning vé lam
dung thi trudng.

3.2.3. Cdc giai phdp ky thudt trong phong chéng, phdt hién va xu ly cdc
giao dich bdt hop phdp trén thi truong chirng khodn

Trén day, nhém thuc hién dé tai da dua ra mot s6 giai phap & tim vi
mé — giai phap vé khung phép 1y va giai phap vé ¢o ché didu hanh — trong
phong chéng, phat hién va xir ly cac vi pham trén thi truomg chimg khodn.
Tuy nhién, cic giai phap & tdm vi mé 13 chua du trong phong chéng, phat
hién va xur ly cac vi pham trén thi truong ching khoan. Cac gidi phdp & tam
quan 1y vi md gbp phan quan trong gitip cho viéc phong chéng, phat hién va
X\ ly cac vi pham trén thi ttuong chung khoan dugc thuc hién mét cach hi¢u

qua.

3.2.3.1. Gidi phdp nhdm phong chong cdc giao dich bdt hop phdp trén thi
trirong ching khodn
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Céc giao dich bét hop phép, vi pham phap luat trén thi truémg chimg
khoan c¢é thé dugc thuc hién duge thanh cong néu nhu xuit hién co ché
“théng tin khéng can xtmg” (asymmetry information), c6 nghia la nhimg di
tuong thue hién céc hanh vi nay c¢6 kha nang tiép can dugc cac thong tin ndt
bd va ho cé mdt luong thdng tin nhiéu hon cic thanh vién tham gia thi
truong khéc. Nhu vy, mdt trong cac bién phap nhim han ché va phong
chéng cac giao dich bt hop phdp chinh 1a kidm soat dau vao, kiém soat

lugng thdng tin ndi bd, théng tin mat co anh hudng dén tinh hinh thi trirdmg.

Nhing thdng tin ndi bd, thong tin mat ma cd anh huong dén tinh hinh
thi trudong déu xuat phat or cdc t6 chire niém yét, cdc cong ty ki€m toan, ke
toadn va cac cong ty cung cip cac dich vu Kinh doanh va dau tu chimg khoan,

dé cho gon chiing t61 goi 1a cac td chic dugce cap phép.

Nhu vay, dé kiém soat duge lugng thong tin néi bd, théng tin mat.
Han ché viéc do ri cac thong tin nay ra ngoai, tao tién dé cho nhing hoat
dong \\?i pham phéap ludt, lam dung thi truong, ching tdi dé nghi thuc hién
hai bién phap phong chdng cac vi pham thi truémg déi véi cée td chic niém

vét va cac td chire duge cap phép, do la:

- Tuyét doi giit bi mat cac théng tin mit. Tinh todn ven cua thi
truomg sé by de doa néu nhu céc td chic niém yét hodc cde 6 chic
duge cap phép khdng quan Iy duoc cic thong tin mat. Piém méu chét
dbi vai cac th chitc nay 13 phai quan ly hiéu qua ludng théng tin trong
ndi bd cia minh. Dé thue hién viée nay, cac t6 chirc trén c6 thé phai
sir dung mot sé cac hé thong quan |y thong tin thich hop nhu: (i) st
dung “twdmg lira” ngdn bd phan giao dich vdi cac bd phan kinh doanh
khac; (ii) han ché giao dich déi v4i thanh vién quan tri céng ty ciing
nhur cic ¢ déng Ién 1a thanh vién cia Hai ddng quan tri...

- Xay dung bd Pao dirc nghé nghiép ndi bd. Trong dé cac td chirc
niém yét cling nhu cic té chirc dugc cdp phép phai x4y dung mét bd
Dao dac nghé nghiép nd1 bd. B dao dirc nay phai duoc dp dung cho
moi thanh vién cia cdng ty va dugc gidm st bdi thanh vién Hoi dong
quan tri. |
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Nhin chung, cdc giai phdp ma ching té1 dua ra nhiam muc dich han
ché cac théng tin ndi bd trong mot nhém ngudi cang nhéd cang t8t. Dic biét
d6i v&i nhitng ngudi ma hoat dong clia ho o lién quan dén nhiéu théng tin
ndi bd anh huong dén hoat dong thi trudng, vi du nhu cdc giam dbe, cac nha
luit su, ké toan vién, kiém toan vién hofic mot s6 nganh nghé khac ciing nhu
cac can bd nha nude c6 lién quan. Co quan quéan 1y thi trudng, cu thé 1a
UBCKNN phai phan tich nhitng kha ning phat sinh cac giao dich nét gian
dua trén céc thong tin ndi bd tnrde nhitng déng thai nhu hop nhét, sap nhap,
thiu tém hay chia tach cac ¢ong ty...S6 luong ngudi tiép cén céc thong tin
kiéu nay cang han ché thi co hoi nay sinh ra cdc giao dich lam dung thi

truong s€ cang it di.

Mat khac, cac nhan vién cla cic to chire duge cdp phép khong duogc
phép tham gia vao bit k¥ giao dich thi trirdng nao cho ca nhan. Ngoai ra, ho
c6 quyén huiy ngay céc l1énh ciia khach hang néu nhu co du bang chimg cho
rang giao dich d6 ¢6 biéu hién lam dung thi trudng. Khi cac 16 chirc duoe
cap phép cong bd cic nghién ciru hay cac théng tin lién quan dén mot td
chire niém yét nao dé, thi t& chirc d6 phai dam bao ring, cac thong tin cung
cép da dugc chuin bi mot cach cén than, trung thuc, khach quan vé hoat
déng cua té chire niém vét.

D61 véi cac td chire nidém vét, phai tuan thu nghiém céc didu kién vé
cung cap théng tin d& dam bao tinh céng bang cta thi trromg. Viée khong
tuan tha cac qui dinh nay cé thé gy anh hudng dén tinh toan ven cia thi

truong, va do dé phai chiu cac hinh thie ky luat thi trudng.
3.2.3.2. Gidi phdp nhdm phdt hién cdc giao dich bat hop phdp

Trén tat cd cdc thi trudng chung khodn, muc tiéu cua hoat dong quén
19 14 hé tro duy tri mot thi truong hoat ddng cong bang, hiéu qua va duge
cﬁng cép thong tin mot cdch day du va lién tuc. Diéu ndy phit hop véi cac
quy dinh ctia Nghi dinh 144: “thi trudng chitng khodn hoat ddng mét cich ¢6
t6 chitc, an toan, minh bach, cong bing vi c6 hiéu qua”.
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Viec phong chdng, phat hién va xit 1y cdc giao dich bt hop phdp duoc
thuc hién thong qua cdc hoat dong nhur: gidm sdt hoat dong cua thi trudng,
nhan dién nhimg giao dich bat thudmg, ti€n hanh diéu tra cdc giao dich bat
thudng va chuyén giao cho cdc bo phan ¢é lién quan cia s& giao dich va co
quan quan 1¢. P& phét hién cac hanh vi vi pham thi trudng, co quan quén ly
thi truong, cu thé 1a UBCKNN, can thuc hién nghiém chinh nhimg chirc

nang sau:

- Giam sat hoat dong thi trudng: Co quan quan ly phai co du ning luc
dé giam sat su bién dong gia ca va cc dot cong bb thong tin, truc tiép

hodc gian tiép théng qua mét td chuc thir ba;
- Yéu ciu cdng bd thong tin;
- Yéu cdu vé luu trir thong tin th trudng
- (Giam sat hoat dong cdc trung gian thi truong

- Thu thap tin tic khdng chinh théng: Co quan quan 1y phai thiét ké
mot qui trinh dé thu thip céc tin tirc théng qua cac khiéu nai cia cong
chung va cac kénh théng tin khdng chinh théng khac.

Co s& dé tién hanh cac bude diéu tra cac giao dich bat hop phép 1a cac
biang ching nghi van vi pham. UBCKNN cling nhw TTGDCK cin tap trung
vao cdc chi bdo vi pham sau day:

- Khiéu nai cua cong ching, thanh vién thi trudng va khdch hang cta
cong ty méi gidi.

- Théng tin chung vé thi trudng, cu thé 13 cdc ngudn tin chinh théng nhu
thong tin niém yét theo cdc quy dinh vé cong bd thong tin; thong tin
tir cdc phuong tién thong tin dai ching: bdo, dai, TV, Internet; cic
nghién ctfu va khuyén nghi clia cong ty moi gidi ciing nhu cdc ngudn
tin khong chinh théng nhu: thoéng tin tinh bdo, tin don trén thi
trudng. .. '

- Céc giao dich bat thuémg va cac miu giao dich lam phat sinh canh
bio. |

Ngoai cic thong tin tir ngudn khiéu kién hay cc théng tin chung vé
thi trudng, thi cac TTGD phai chi dong trong van dé phong chéng va phat
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hién cac giao dich lam dung thi truomg. Piém méu chdt trong chuong trinh
phong chéng va phét hién céc giao dich lam dung thi trudong ma méi TTGD

phai xdy dung ra 13 hé théng cdnh bio dya trén céc tham s6 canh béo.

O céc nudce phat trién, dé cai thién hiéu qua ctia hoat dong gidm sét thi
trudmg trong phat hién va xir Iy cic giao dich bat hop phap, ngudi ta hay st
dung hé théng canh bao dién tir. Hé thong dién tr sir dung trén S& giao dich

chimg khoan Tokyo bao gém mot s6 hé thong phu nhur:

- Heé théng phat hién vi pham tu dong (an automatic detection system).
Heé théng nay duoc thiét ké nham phat hién ra nhimg su bién dong bat
thudmg trong khéi luong va gia giao dich dua trén mot sb tiéu chi nao
d6. Nhin chung, vé co ban thi céc tiéu chi nay ciing duge xdy dung

gidng nhu hé thong canh bao ma chung td1 vua trinh bay & trén;

- Hé théng bdo cdo vé cac diéu kién giao dich, trong d6 cac thanh vién
tham gia thi trudng c6 thé thong bao tryc tuyén vé cac diéu kién giao
dich;

- Hé thdng thu thap va phéan tich théng tin tr mang Internet. Vi su
phat trién khéng ngimg cia Internet, viéc kiém soat cdce thong tin trén
Internet la viée can thiét, my rang khong phai lic nao ciling cd thé
thue hién duge. Cac So giao dich phat trién ngdy nay cling thiét ké va
xir dung mot hé thong thu thip va phan tich dinh ky cdc théng tin tir
mang Internet. Muc dich cua hé théng nay nhim phong chdng va phat
hién kip thoi nhitng théng tin hodc tin ddn ¢6 anh hudéng dén hoat
déng thi truong.

G Phap, dé phat hién nhitng dau hiéu bat thudng ngudi ta st dung hé
théng SCAN (Systéme de Collecte et d’Analyse, for Data Collection and
Analysis System). SCAN luu giit thdng tin moi giao dich duge thuc hién qua
cac céng ISP hoat dong khip nuéc Phap, bao gom ca céc giao dich off-
exchange. Co s& dir liéu SCAN truc tuyén luu céc théng tin giao dich trong
vong mot nam. Cudi nim 2003, é:()’ s& dit liéu huu khodng 138 triéu 1é€nh va
76 triéu giao dich duge thue hién bai cac thanh vién thi truong, 12 triéu giao
dich dugce thuc hién bdi cac nha cung cép dich vu diu tur théng qua hé théng
thong béo cao truc tiép RDT.
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3.2.3.3. Giai phdp nham diéu tra cdc giao dich bét hop phdp

UBCKNN phai duoc trang bi mot sé cong cu diéu tra (dén mot mirc
dd nao do), chéng han nhu :

- C6 quyen tiép cin cac thong tin ngin hang, dién thoal, Internet va

nhitng kho luu trix thong tin khac ;

- C6 quyén doi hoi cdc thong tin vé ddi tc hodc khach hang cua bat ky

thé nhan hoéc phap nhén nio ;

- Cé6 quyén yéu cdu bao cdo tir bat ky thé nhan ho#c phap nhén nao, dic
biét nhimg 1&i giai thich vé muc dich va cac diéu khoan giao dich cua
nhimg dodi tugng do ;

- C6 quyen tién hanh cac cugce diéu tra nong ;

- C6 quyén doi hoi bat ky tai liéu nao ¢o lién quan ;

- C6 quyen tich thu céc tai liéu lam vét chirng cho qua trinh diéu tra,

- Cd6 quyen phong toa cac quy, tdi khodn cling nhu mei cong cu tai
chinh cua cac doi tuong nghi van, bat ké 1a ai dang nam giit cac cdng

Cil nay.

Tuy nhién, trong mdt s6 trudng hop, cac cong viéc trén chi co thé
duge tién hanh thuc hién sau khi ¢6 sy chap thuan cia mét s6 co quan cd
tham quyén.

Ngoai ra, UBCKNN phai ¢ dil cong cu va quyén luc dé dung lai va
phan tich hoat dong thi truong. UBCKNN phai ¢6 kha nang ra soat lai gia
cua cac thoi ky trude ciing nhu khéi luong giao dich cia chimg khoan trong
vOng quan tam, dic biét 1a nhitng bdo cdo giao dich thi trrong, so sanh bién
d6 dao dong gia ca va khdi lugng giao dich cta chimg khoan d6 véi hoat
ddng cua ca thi truomg ndéi chung. UBCKNN ciing ¢6 trach nhiém sir dung
cAc cong cu diéu tra ctia minh trong hd trg cac co quan c¢6 tham quyén khéc
trong qua trinh diéu tra.
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3.2.3.4. Gidi phdp nham cudng ché thuec thi

Quyén han cudng ché thyuc thi ddu phai duge giao cho bd phan Thanh
tra ciua UBCKNN thue hién, it ra 1a trong thdi gian nay. Mot van dé khac ma
UBCKNN hét sirc luu ¥ d6 13 thoi didm coéng bd cde vi pham va cac bién
phép xir ly. Béi vi, cdc vi pham va céc bién phap xur 1y d6i véi mot t6 chirc
hay ¢4 nhén néo d6 c¢6 thé dugc cong bd ngay sau khi da c6 di bang chimg
chimg minh ré.ng ho co lién quan hay thuc hién t&1 cac hanh vi vi pham phap
luét, lam dung thi trudmg, hodc ¢o6 thé cong b6 sau khi moi thu tuc tb tung da
hoan tit. Thong thudng thi thu tuc té tung thuromg kéo dai, vi vay cac nha
dAu tu va céc thanh vién tham gia thi trudng khac s& chiu mot s rii ro nhat
dinh néu nhu cong bé nay néu xay ra qua muédn, dic biét trong trudng hop
cac dbi tugng vi pham la cac t6 chire niém yét hoac cac td chirc duoc cép

phép. Vi viy, theo chung tdi1 thi :

- Céc 16 chirc niém yét phai cong bd trong vong 24 gi&r cc vi pham cua
minh ciing nhu bién phap xir Iy ma UBCKNN da 4p dung;

- UBCKNN ¢6 trach nhiém cong b trong vong 24 gidr vé cac vi pham
va bién phép xtr Iy ma UBCKNN 4p dung déi véi cée td chire duoc
cip phép c6 giao dich bat hop phép;

- Moi xir Iy dbi véi cac thé nhin va phap nhin khic s& chi dugc phép
cong bd sau khi cc thi tuc td tung hinh su di hoan tit.

Tuy nhién, UBCKNN ciing ¢6 quyén thay ddi thoi gian cong bd céc

vi pham va bién phép xir Iy nay néu nhu thiy ring viéc cong bd s& anh

hudng dén tinh toan ven cua thi truomg.

Trong khuén khd dé tai nay, ching t6i da trinh bay cac tiéu chuin xdc
dinh cic hanh vi bt hop phéap. Tuy nhién, diy mdi chi 1a céc tiéu chuan
mang dinh tinh. D6i véi mét s6 hanh vi vi pham, dé ¢o thé xir Iy nghiém
minh va cong bang, chiing ta phai xdy dung dugc ca nhimg tiéu chuan mang
tinh dinh hrong nita. Trong thai gian t&i, UBCKNN nén tiép tuc hoan thién
va dua ra mét khung hinh xit Iy vi pham cu thé cho timg hanh vi bt hop
phap trén TTCK. Cén phai ¢ nhimg tiéu chi cu thé, thy thude vao tinh chét,
mic d§ vi pham cia timg vu viéc ma xu phat hanh chinh hodc truy ciru trach
nhiém hinh su theo quy dinh cua phap luat.
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Dai véi Trung tam giao dich ching khodn Ha No1, theo nhu chiing 161
duoc biét, s& ¢ dinh hudng phat trién thanh mot thi trudng OTC. Nhu vay,
TTGDCK tai Ha Noi phai ¢6 nhitng tham khao va cap nhap thong tin quéc t&€
nhat dinh vé cdc kinh nghiém quan 1y va phdt hién cic giao dich bt hop
phdp trén thi trudng chitng khodn OTC. Mot giai phdp ky thuat cho viéc phat
hién va xir 1y cdc giao dich trén thi trudng nay Ia vugt qud gidi han cla dé
tai. vi viy ching 161 s& quay trd lai vin dé nay trong mot dé tai khoa hoc
khac.

3.2.4. Ndng cao dao ditc kinh doanh nham gidm thiéu tiém ndng giao dich
bdt hop phdp

Trong thuc té thi ching ta di v dang timg budc xay dung cic bién
phdp mang tinh cudng ché dé ¢6 thé phong va chéng duge cdc hanh vi bat
hop phdp nhu: lira ddo, thao ting thi trudng, hay mua ban néi gidn. Bén canh
viéc xdy dung cdc giai phdp mang tinh thé ché va k§ thuat ma chidng t6i vira
trinh bay ¢ trén day, thi mot bién phép kbdc bo sung cho cdc giai phdp dé
trong phong chéng va phat hién cic hanh vi bat hop phap 14 ban hanh va si
dung cdc tiéu chuin dao diic nghé nghiép trong hoat déng kinh doanh chimg
khodn.

Ngudi hanh nghé kinh doanh ching khodn 1 nhitng nguoi truc tiép
thuc hién cac giao dich trén thi treomg chimg khoan. Tét ca cac khach hang
mudn thure hién cac giao dich trén thi trudng chimg khoan bat bude phai tim
dén cac cong ty kinh doanh chimg khoan va céc tac nghiép vién trén thi
truomg. Nhu vy cd thé néi, moi giao dich bat hop phdp, mét cdch vé thic
hay ¢6 chi y, déu dugc thuc hién truc tiép boi cac nha kinh doanh chimng
khoan, cdc tac nghiép vién trén thi truémg. Va thyc té di chimg minh, ludn
ton tai mot bd phan trong s6 ho khéng thuc hién ding chic ning nghé
nghiép clia minh, thdm chi c¢6 y lam sai dé truc loi. Cac giao dich bt hop
phép 16n dugc thuc hién thanh céng, c6 thé néi, hdu nhu chéc chin 1 do 6
sur cau két cia cac nha kinh doanh chimg khoén, cac tac nghiép vién trén thj
trudmg. Néu nhu ching ta c6 mot ddi ngil trung gian chirng khoan lanh nghé,

co dao dirc nghe nghiép, cd tu cach va cd kha ning phat hién cac giao dich
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bat thuong thi cac giao dich bat hop phap kho ma cé thé thuc hién duge.
Tuy nhién diéu nay 13 khéng tuong. Vi vdy, mét bién phap bd sung ma
ching to1 mudn dé ra & day la xdy dung mét bd dao ditc nghé nghiép trong
d6 nbAn manh dén cac hanh vi gian lan, giao dich bit hop phép va céc bién
phap nghé nghiép ma céc tac nghiép vién, cac nha kinh doanh ching khoén
bat budc phai thuc hién dé c6 thé phat hién kip th&i cac hanh vi nay, trudce

khi né duogc phat hién va xtr ly bai cac co quan chirc nang.

Pung duéi géc do cha co quan quan 1y nha nude vé chimg khodn, Uy
ban Chitng khoin Nha nuée cdn khuyén khich su ra doi cia cdc 6 chuc
quin va viéc xay dung hé théng tiéu chuin dao ditc nghé nghiép trong kinh
doanh ching khodn. Thi trudng ching khodn 1a mot thé ché kinh té€ tai chinh
rat phic tap, lién quan dén quyén va Igi ich kinh &€ cta nhiéu chi thé. Trén
thi truong, 191 ich clia cdc chil thé trong da phan cdc truong hop la ¢6 su mau
thudn. Ngudi dau tw mong mudn dat dugc gia tri t6i da cho khoan ddu tu cua
minh trén thi trudong, ddng thdi mong mudn cé duge diy du cdc quyén va loi
ich kém theo quyén s& hitu duge xdc 1ap trén thi trudng ching khodn. Céic
cong ty niém yé&t mudn sit dung thi trudng ching khodn nhu mot kénh huy
doéng von higéu qua. Cic cong ty ching khodn va cdc dinh ché trung gian thi
trudmng mong mudn tan dung cudc choi ching khodn mét cdch toi da vi muc
tiéu 1oi nhuan. Ciling gidng nhu mei hinh thitc doanh nghiép khac, cdc cong
ty chiing khodn luén mong mudn t6i da hod loi nhuan thu duge. Trong kinh
té€ thi truong cudc chay dua tranh gianh loi nhudn cang dién ra gay git nhat
12 trén thi trudng chimg khodn (3 mot co ché dinh cao clia kinh t€ thi trudng.
Nha kinh doanh s& 1dm moi cdch dé thu duoc Ioi nhuan, bat chap dén viéc
hanh dong cta minh ¢6 anh huong dén lgi ich cua cdc thanh vién khdc cua
thi truong hay khong, c6 anh hudng dén loi ich chung cia thi trudmg va cua
nén kinh t€ hay khong. P6 14 ban nang tat yéu cua nha kinh doanh ma nha
kinh t€ hoc Paul Sammuelson goi l1d “ban nang thd d¥” (animal nature).
Vay, ai s& 1a ngudi kiém ché cdi “ban nang thi di” d6 va han ché€ cdc hiéu
ung c¢6 hai clia hoat dong kinh doanh trén thi trudng d&i v4i x3 hoi néu
khong phai la Nha nudc. Co quan quan 1y nha nude vé ching khodn va thi
trudng chimg khodn 12 ngudi tao 1ap san choi cong bang v hiéu qua, diéu
hoa lgi ich cia moi thanh vién thi trudng nhdm bao vé tinh an toan va thiét
lap trat to cha thi trudng. T4t nhién, luat phdp 12 mot cong cu rit hitu hiéu
trong hoat dong quan 1y. Tuy nhién, cdc bién phdp cudng ché€ bang luat doi
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khi rat cimg nhic va cdn nhiéu bat cap. Thuc ti€n quan 1y thi trudng & nhiéu
nude da cho thdy ludn tdn tai nhitmg han ché trong cong tac quan Iy giam sit
clia cdc co quan quan ly chic nang. Nhu vay yé€u td quan trong nhét chinh la
¥ thitc twan thi phdp luat cla ban than cdc tic nghiép vién, cdc cong ty tham
gia trén thi truong ching khodn. Trén thyc t€, vin d¢ nay thudng dugc dam
nhan bdi cic td chirc tu quan thong qua cdc quy tac cia Hé théng céc tiéu
chudn dao ditc nghé nghiép. Hé théng tiéu chuén dao ditc nghé nghiép véi
vai tro 13 mot céng cu diéu tiét hanh vi thi trudmg cdn mang tinh chét b
sung, hd trg cho hoat dong quan 1y cia cdc co quan chiic niang. -

Thi trudng ching khodn Viét Nam dang trong ti€n trinh hoi nhap véi
thi truong thé gidi. Mot trong nhing thong 1€ tot nhat trong Ilinh vuc thi
trudng chimg khodn trén th€ gidi 12 su quan 1y bang co ché tr quan va Hiép
hoi. Cac thi trudng di trude déu st dung tiéu chudn dao dic nghé nghiép hay
b¢ luit dao dic hanh nghé kinh doanh chitng khodn nhu maét cong cu quan
IV ctia Hiép hoi. Hé thong cdc chudn muc niy 1a mot co ché gidam sat c6 hiéu
qua do6i véi nhiing giao dich ching khodn trong nudc va quoc t€, dong thoi
phi hop v6i xu hudng tu do hod, khuyén khich su néi long cic quy dinh han
ché trén thi trudng chitng khodn thé hién & viéc chuyén mot phén tir quan 1y
tap trung sang quan 1y thi trudmg bang co ché thoa thuan wr nguyén. Céc thi
trudmg ching khodn cla cic nude khic nhau trong qua trinh hoi nhap s& hinh
thanh mot co ché ho trg 1n nhau nhim dam bao tinh thdng nhét cla céc thi
trudng thong qua viéc d4p dung cdc chuin muc va ché do cudng ché thuc thi

luat phdp ciing nhu hé théng chuin muc vé dao dic hanh nghé tuong dong.

Nhur vay c6 thé thay ring, vdn dé dao dirc nghé nghiép néu 1am 6t thi
mot phian ndo dé s€ gidp han ché duge céc hanh vi bt hgp phap trén thi
trudmg. Trong khuon kho cla dé tai nay, chiing toi s& khong trinh bay vai trd
cia Bo dao diic nghé nghiép ndi chung, ma chi nhan manh dén gid tr trong
phong chong va phdt hién cdc giao dich bat hop phdp ma bd dao ditc nghé
nghiép ¢6 thé mang lai. Tuy nhién dé thuc sy phat huy dugc nhitmg gid tri do,
cdn phai thuc hién thém mot s6 bién phap khic dé nang cao hon nita dao ditc
kinh doanh nhdm gidm thiéu t6i da cdc hanh vi giao dich bat hop phép trén
thi trudng ching khodn. Trong khuon khd clia phdn ndy, xin dugc dé cap
mot s6 bién phdp sau:
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Nang cao nhan thic cho nhimg ngudi haoh nghé kinh doanh chiing
khodn vé vin hod kinh doanh, vin dé dao difc nghé nghiép va dic biét
13 cdc hanh vi trdi véi phdp ludt bi nghiém cam thyc hién trén thi
trudng chitng khodn; khuyén khich cdc cong ty ching khodn xay dung
va dp dung b dao ditc kinh doanh néi b6, nhu da duoc trinh bay ¢
phan trén; kéu goi su tr gidc thuc hién cic bd dao dic nghé nghiép
ndy nham nang cao kha nang phong chdéng va han ch€ cdc hanh vi bat
hop phdp; tuyén truyén ran de nhiing bién phdp cudng ché thuc thi ¢
thé duoc dp dung néu nhu phat hién cdc hanh vi bat hop phap duoc
thuc hién bdi cdc nha kinh doanh chitng khodn hay cdc tdc nghiép vién
trén thi trudng.

Cin xay dung mot co ché phoi hgp gilta co quan quan 1y vé ching
khodn va Hiép hot kinh doanh chimg khodn dé tir d6 cé thé c6 su chia
sé thong tin va hoc hoi kinh nghiém nhim phong trdnh cic giao dich
bat hgp phap. Can thudng xuyén 16 chic cdc 16p hoc nang cao nghiép
vu cho c4c tac nghiép vién ciing nhu cidc cong ty ching khodn trong
phat hién cic hanh vi bat hop phdp trén thi truong ching khodn;
thudng xuyén cap nhap cho ho nhiing kién thitc méi nhat, nhitng thu
thuét thuc hién ciing nhu bién phdp nham phat hién cdc hanh vi bat
hop phdp mdi duoc xir 1y trén cdc thi trudng trong va ngoai nudc.

Hé thong céc tieu chuan dao dic nghé nghiép trong kinh doanh chiing
khodn phai tan dung duoc phing kién thitc va kinh nghiém cua céc thi
trudng ching khodn tién tié€n trén thé€ gidi trong phong chéng va phat
hién cdc hanh vi bat hgp phap. Viéc dp dung kién thitc va kinh nghiém
quoc € phai duge thuc hién mot cich sdng tao va phit hop véi dac
diém thi trudng trong nudc;

Can xay dung dugec mot boé mdy cic cdn bd 1am nhiém vu thuc thi he
théng cdc quy tdc dao dirc nghé nghiep. Chét luong clia cong tac thuc
thi hé théng ndy phu thudc chi yéu vao co quan va doi ngid cdn bo
thue thi hé thong. Co quan chiu trdch nhiém thuc thi hoat 'déng kém
hieﬁ qua, doi ngll can bo yéu kém, khong trong sach s& 1am bép méo
ton chi, mue tiéu cla cdc tiéu chudn vé dao dic nghé nghiép. Viéc

thue thi cdc chudn muc dao dic nghé nghiép ciing phu thuoc vio hoat
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dong phan cong trach nhiém, chitc nang, quyén han, loi ich cia cdc cg
quan thuc thi hé thong.

3.3 Cac giai phap nham tang cudng hop tic quéc té trong phong tranh
va xXu lff cac giao dich bat hop phép trén thi truomg ching khoan

Pudng 161 phat trién kinh t€ clia Dang ta trong thai ky chuyén déi co
cau quan 1y kinh t€ [a chi dong hoi nhap hoi nhap kinh t& qudc & dé nén
kinh t€ nuGc ta phét trién nhanh va cé hiéu qua di chi phdi manh mé qud
trinh hinh thanh va phat tri€n thi trudng ching khodn Viét Nam. Yéu cdu hoi
nhap va hop tdc qudc t€ doi hol trude hét hoat dong thi trrong chitng khodn,
nhitng can ci phap ly dé van hanh thi trudng, phii ddm bdo tinh thong 1€ phd
bién, phit hgp vdi nhitng thoa thuan ma Viét Nam dad cam két thuc hién, phi
hop véi phap luat quoc € trong linh vuc ching khoan. \Viec Uy ban Chiing
khodn Nha nudc gia nhap T6 chiic quéc t€ cdc Gy ban Cﬁﬁng khodn (IOSCO)
déng nghia va&i viéc vé lau dai, cdc muc tiéu va nguyén tic vé quan 1y thi
trudng, dic biét trong phong chdng, phdt hién va xir 1y cdc giao dich bat hop
phap cdn dugc chdp nhan nhu nhilng théng & 6t nhat trong quan Iy thi

treong chimg khodén.

3.3.1. Su can thiét cua co ché hop tic quoc té trong phong tranh, phat
hién va xur Iy giao dich bt hop phap

Hop tdc qudc t€ gilta cic co quan quan 1y thi trudng chitng khodn {a
can thi€t cho moét co ch€ quan Iy hiéu qua d6i véi thi truomg chiing khodn
moéi nude. Viéc khong c¢6 kha nang cung cdp va tié€p nhan hé trg trong linh
vuc quan 1Y ¢6 thé gay urd ngai 16n d6i véi cde nd luc hudng t6i hoat dong
quan 1y thi trudng ching khodn ¢6 hiéu qua. Phdp luat trong nude cin thio

bd tr& ngai d6i véi hoat dong hgp tdc qudc t€ trong linh vuc quan 1y thi
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truomg chiing khodn, gidm sit, phdt hién cdc hanh vi giao dich bt hop phép
trén thi truong.

Thuc trang tang cudng qudc t&€ hod cic hoat dong tai chinh va xu thé
toan ciu hod cic thi trudmg dan téi nhu ciu ting cudng hgp tic qudc t€ trong
[inh vu¢ ching khodn. Ddng thoi, nhitng moi de doa ddi véi an toan hé théng
ciia mot thi trudng ¢é thé khong phai 14 cdc yéu 8 trong nude ma 14 hanh vi
clia cac dinh ché tat chinh hodc ¢4 nhan & cdc thi rudng nudc ngoai. Cic co
quan quan 1y do d6 ludén c6 nhu cdu xem xét xem ho ¢ day di thong tin
duge chia sé bdi cic co quan quan 1y thi tredong cia nude khdc cho phép ho
c6 thé nhan dién va giai quyét cic van dé nay.

Trén thuc t&, khi thi trudng Viét Nam phdt trién & m6t mitc do tuong
déi cao, cdc hoat dong xuyén bién gidi tat y&u s& phét sinh, doi hoi cé su
phdi hop gitta Viét Nam va cdc nude trong viéc phong chong, phdt hién va
xir 1y cdc vi pham. S& luong cdc cong ty tham gia niém yét chéo ngay cang
tang. Bén canh viée cdc cong ty niém yét ching khoan trén hon mot thi
trudng, mot thuc t€ phd bién hién nay 1a phdn 16n hoat dong thuong mai cla
mot 16 chitc phat hanh c6 thé dién ra & mot nudc trong khi ching khoan cia
16 chic dé dugc niém yét tai mot nudc khic. Ngudi ddu ar thudmg ti€n hanh
dau tu vao cdc thi trudng nude ngoai madt cach truc ti€p hodc thong qua cic
quy dau tu. Déng thoi, cac chuong trinh dau tu tap thé ciing ¢é su gia tang vé
s& luong va dugce tﬁuc hién xuyén bién gidi. D61 v6i cdc dinh ché thi truong
nhu cong ty ching khodn, cong ty quan ]y quy, t6 chitc gidm sar. 16 chice luu
ky va thanh todn, bu trir déu cé xu huéng md réng hoat dong ra bén ngoai,
cung cdp dich vu xuyén bién gidi. Khi cdc ching khodn phéi sinh xuat hién,
c6 thé xdy ra trudng hop ching khodn gdc hodc gid tham chi€u duge hinh
thanh tai thi trudng nudc ngoai.

Do nhimg thuc t€ phd bién nhu vay, cdc hanh vi lira dio, thao ting thi
trudong, giao dich ndi gidn va cdc hanh vi pham phéi) khdc da va dang xay ra
xuyén bién giéi, trén thi trudng todn cau. Cic hanh vi pham phdp xuyén

quéc gia con duge hd trg hon bot trinh d6 cong nghé thong tin, vién thong
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hién dai va tinh vi. Mot s6 cdc giao dich dang nay d4 dugc chiing tdi trinh
bay cu thé & chuong II.

Theo dé, trong boi canh HTQT hién nay, 16 rang 1a hoat dong hop tic
quéc t&€ trong linh vuc gidm sit, thanh tra va xtr Iy vi pham Ia rat quan trong.
Hoat déng nay s€ nang cao ning luc cha co quan quan 1y va nang cao hiéu
qua quyén thyc thi phdp luat quéc gia, dic biét trong cdc trudng hop céc vi
pham phdp luat xuyén bién gidi hodc c6 yéu t6 nudc ngoai, vi du nhu tiu tdn
tién thu duoc tir giao dich pham phdp ra nudc ngoai; ddi twong vi pham trdn
ra nudc ngodi; theo ddu vét cdc giao dich qua cdc nudc khdc nhau dé nhan
dién cac bén hoic xdc dinh dong vén tham gia vao giao dich; viéc sit dung
cac tai khoan nuéc ngodi dé che déu chi s& hitu hudng loi cua c6 phiéu; va
cdc giao dich pham phdp xuyén bién gidi thong qua viéc st dung cong nghé
vién thong hién dai, bao gém Internet.

Trong céc trudng hop k€ trén, hoat dong quan Iy chi ¢d thé ¢é hieu
qud khi cdc théng tin cdn thi€t dugce chia se tir cdc nudce khic va cdc co quan
quan ly cé kha nang tiép can duoc téi ngudn thong tin va trg gidp gudc té€
nay. Vay, cdc co ché hop tdc cin duge nang 1én tdm qudc (€ dé tao diéu kién
cho viéc phong tranh, phdt hién va x{t Iy kip thdi cdc vi pham trén thi truong

chimg khoan.

3.3.2. Phat trién co ché hop tac da phuong trong phong tranh, phat hién
va xtr 1y giao dich bat hop phap

Néu xét vé tong thé, thuc chit trong thdi gian qua, thi trudng chimg
khoan Viét Nam d3 cé nhiing budce ti€n quan trong trong cic quan hé qudc
1€, nhitng két qua dat duge ¢ anh hudng sau sic t6i hoat dong cta thi trudng
chimg khodn Viét Nam trong giai doan t6i. Chwong trinh da dang héa hinh
thite s& hitu d6i v6i cdc doanh nghiép ¢6 von ddu tw nude ngodi, md rong co
hoi s& hitu ching khodn cla nigudi nuée ngodi 1a nhimg vi du cu thé phan

dnh chuyén dong ciia nén kinh t€, phil hgp v4i nhitng cam két quéc té.
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Dé thi trrdng ching khodn tap trung cua ching ta "ting budc md cla
va héi nhap v6i cdc thi trudng chitng khodn thé giéi theo 16 wrinh di cam
két", hang loat van dé duge dat ra cho chién luge phét trién déng bd ndi
chung va nguy co gia tang cdc hanh vi vi pham trén thi trudng ndi riéng. Yeu
cdu dat ra 12 viéc xUr 1y vi pham trén thi trudng ching khodn cin quan tam
dén nhimg van dé gi lién quan dén hop tdc qudc €7
3.3.2.1. Noi dung hop tdc da phuong trong phong tranh, phdt hién va xu
Iy giao dich bdt hop phdp

C6 thé nhan xét mot cach khai quat nhimg ndi dung sau c6 thé anh
huong truc ti€p t6i viéc diéu chinh banh vi vi pham trén thi trudng chimg
khoan:

e Nhimg cam két quéc t€ vé 16 chitc, hoat dong cha thi trudng chiing
khoan. vi du nhu cdc cam két sira doi, bd sung khung chinh sach quan
1y thi trudng; cam két cua Chinh phu trong Hiép dinh thuong mai song
phuong Viét M§ (BTA) va uén trinh gia nhap WTO, thoa thuan song
phuong ctiia Chinh phu nhu két néi thi trudng véi Singapore. ..

o Nhimg loai vi pham bi xu 1y theo thong 1& qudc t&. Thi trudmg cang

| phét tfié’n, cac giao dich cho phép ngay cang da dang hon, d6i tuong
tham gia thi trudng ngay cang phic tap hon. Néu so véi qui moé cua thi
trudmg hién tai, chac chin sé ¢é nhimg loai hanh vi vi pham méi véi
muc do ngdy cang tinh vi véi mic do nguy hiém khac nhau, cdn phai
duge xir Iy bing phap luat wrong xing. Chiing ta cling khong loai trir

‘kha ning ban than nhimg d6i tuong hiéu biét phdp luat hon ngha quan

1y, v6i kinh nghiém nghé nghiép, ho c6 thé qua mat nha quan ly. Mat

khdc, trong béi canh hoi nhap, mitc do cling nhu bién thé cia cédc loai
hinh vi pham cang tr& nén tinh vi va nghiém trong hon, ddi héi su

chuyén nghiép hod trong hoat ddng quan 1y.
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Viéc qui dinh nhimg hanh vi dige coi 1a vi pham trén thi trudng ching
khodn Viét Nam cdn phai tham khdo chi tiét nhiing loai hanh vi ma
theo thong 1& quéc t€ 12 hanh vi pham phdp dé dua trén co s& d6, tao
can ¢t phép 1y théng nhat cho co quan ¢ tham quyén xét XU ngay &
cdc quoc gia khac nhau. Bén canh d6 ciing cdn phai xét t6i nhitng diéu
kién cu thé cta thi trudmg chimg khodn Viét Nam, clia nguyén tac 1am
Iuat ciing nhu nhitng yéu cdu cia viéc xay dung van ban phap luat &
Viét Nam. Ching han, theo phdp luat cdc nudc, mot hanh vi vi pham
dén mifc bi coj 12 t6i pham va phai chiu trach nhiém hinh su ¢6 thé
dugc ghi nhan ngay trong Ludt Chitng khodn va Thi trudng ching
khodn, nhung d6i véi Viét Nam thi mot hanh vi chi duoe coi 1a toi
phamwkhi hanh vi d6 duoc ghi nhzfin frong B6 luat Hinh su. Diéu nay
cling s€ chi phdi truc tiép téi cong viéc cua cdc co quan soan thao van
ban phép luat.

s Xu ly vi pham trén thi trudng ching khodn ma d6i twong vi pham cé
yéu 16 nudc ngoai. Khi thi trudng chimg khodn mo rong cua cho cic
nha dau tu nude ngoai, cho di 14 nha dau wr ¢é 16 chite hay dau ur ca
thé, van dé sé phiic tap hon rédt nhiéu, bdi 1€ ngudn luat 4p dung cho
cdc doi tugng ndy khong chi dimg lai 13 hé théng phép luat trong nudc
ma con 1a hé thdng phap luat qudc t€, van dé xung dot phdp luat trong
tu phdp quoc t€ n€u khong duge gial quyét thiu ddo s& gay rat nhiéu
khé khdn trong qud trinh 4p dung. Bén canh dé, viéc qui dinh cua
phdp luat trong nudc khi xir 1§ hanh vi vi pham d6i v6i chi thé c6 yéu
td nudc ngoai ciing cin phai can nhac t6i rat nhiu yéu cdu cdn phai
lua chon. Ly do 12 cdc bign phdp xir Iy ¢6 thé anh hudng t6i muc dich
thu hiit ddu tr va cdc loal quan hé phi kinh t€ khdc. Su khic biét vé d6i
Xt c6 thé gay ra nhung phan img tir chinh cac cha thé ddu tr kinh
doanh trong nudc. |
Khi xay dung cdc gidi phdp dé phong chéng va xir 1y vi pham trén thi

truong ching khodn trong b6i canh héi nhap, cdc nba quan ly khong chi cdn
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tinh dén nhimg dic trung riéng clia thi trudng ma codon phai nam viing duge

nhimg yéu t6 anh hudng ké trén.

3.3.2.2.: Xdy dung co ché hop tdc da phwong véi tu cdch la thanh vién
I0SCO.

T4 chic Quéc & cdc Uy ban Ching khodn (iOSCO)S" duge thanh lap
v6i muc tiéu ban ddu 13 hé tro cdc thanh vién trong Iinh vuc trao déi thong
tin va hop tdc trong linh vire quan 1y va phdt trién thi trudng ching khoén,
tang cudng tinh hiéu qua cua thi trudong, thuc thi cdc bién phdp quan Iy
chitng khodn va dp dung cdc chudn muc chung trong quan 1y va diéu hanh
thi truong. :

IOSCO da xay dung vi ban hanh bo thong 1& t6t nhit trong quan 1y thi
truong chimg khodn thé hién dudi hinh thic 12 30 nguyén tic trong quan 1y
thi truomg. Pong thoi, IOSCO cling di xay dung mot Bién ban ghi nhd da
phuong nham muc tiéu tang cudng hop tdc va chia sé thong tin gifta cdc nude
thanh vién trong hoat dong quan 1y thi trudng, thanh tra, gidm sdt va cudng
ché thuc thi phap luat.

Tham gia vao T6 chic véi tur cdch 13 thanh vién chinh thic, cdc nudc
thanh vién can tuan thi cic nghi quyét caa IOSCO. Do d6, viéc xay dung co
ché hop tdc da phuong trong khuon khé I0SCO céan dugce thuc hién, khong
chi nham muc tiéu phong chdng va xir 1y cac vi pham xuyén bién gidi ma

_coOn pht hop véi ton chi hoat dong cua To chic.

™ Hien nay, [OSCO di ¢6 18] thinh vién chinh thifc 12 ¢o quan quan 1y thi truémg ching khodn cia 181
nude wén the gidi. Mot & nghi quyét ciia [OSCO lién quan dén linh vire hop tie va trao déi théng tin:

- Hop tdc nham tang cudng nang lyc quin b thi trudng trong nude vi guéc 1€ vai muc tiéu duy i
cdc thi trudng cong bang va hiéu qua;

- Trao d6i thong tin gilra cdc thi trudng vé kinh nghiém quan 1y nhim cai thién moi trudng giao dich
trong nudc;

- Dat duge sy thong nhat gifta cdc thanh vién trong viéc thiét 14p cdc chudn muc trong quan 1y chiing
khodn va xay dung mot co ché gidm sat cé higu qua d6i v&i hoat déng giao dich chimg khodn qudc
té:

- Ho trg 1an nhau gifta cac nude thanh vién nhidm muc dich ddm bao tinh thdng nhat cla thi trudng
théng qua dp dung nhing chudn muc qudc € 16t nhat va ché do cudng ché thuc thi luit phip ¢é
hiéu qua nhim chéng lai cdc vi pham.
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Trong s6 30 nguyén tac clia 10SCO, ¢6 3 nguyén tic vé hop tic ma
theo ching t6i, 14 rat quan trong trong khia canh phong chéng, phdr hién va
xur 1y cac giao dich bat hop phap, do la:

- Nguyén tic 11: Co quan quan 1y phai c6 thdm quyén chia sé cic thong
tin cong bd hodc khong cong bd ra cong ching véi cde doi tic trong
va ngoal nudc;

- Nguyén tic 12: Co quan quan 1y cdn thiéi lap co ch€ chia sé thong tin
trong d6 quy dinh phuong thitc va thoi gian thuc hién chia se théng tin
cong bo hoic khong cong b ra cong ching vdi cdc doi tdc trong va
ngoai nudc;

- Nguyén tic 13: Hé théng quan 1y cin cho phép hé trg cdc co quan
quan ¥ nudc ngoai trong trudng hop cdc co quan nay yéu ciu trong
khuén khé chic ning va thuc thi quyén luc cia cdc ¢o quan quan 1y
dé.

» Khd ndng tudn thit nguyén idc 11 Co quan qudn 1y phdi c¢6 thdm
quyén chia se cdc thong tin cong bé hodc khéng cong bd ra céng

chiing vdi cdc doi tdc trong va ngodi nudc

Dé tuan thu duoc nguyen tic nay cia IOSCO, khung quan 1y cla nudc
thanh vién cdn thuc hién cdc giai phdp sau:

- Thu nhat, co quan quan ly thi trudng ching khodn can ¢6 kha nang
chia sé thong tin cong bd hoac khong cong bd ra cong ching véi céac
co quan khac trong nudc;

- Thu hai, co quan co quan quan 1y thi trudng ching khodn cin c6 kha
nang chia sé thong tin cong bo hoac khong cong b ra cong ching véi
cac doi tic nude ngoai;

- Thi ba, luat phép trong nude khong duge ngin can hoat dong hop tic
quoc t& va chia sé thong tin nhim muc dich hé tro ky thuat, quan 1y,
giam sdt, thanh tra va cudng ché thuc thi.

Hoat dong hop tdc quoc t€ va chia sé€ thong tin giita cdc co quan quan
1y thi trudmg chimg khodn trong khuon khd T4 chic IOSCO duge thuc hién
trong céc linh vye doi hoi phdi hop va chia sé thong tin vé:
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- Thanh tra va cudng ché thuc thi;

- Hoat déng quan 1y, cdp phép va phé chuin;
- Giam sét chéo;

- Céc diéu kién thi trudng;

- Nhan dién khéch hang;

- Quan 1y cdc dinh ché thi trudng;

- Céc cong ty niém yét va cong ty dai chdng.

Theo thong 1& t6t nhat, n€u mudn duge coi 1a di tuan thi hoan toan
nguyén tic 11 ndy thi co quan quan 1y cdn c6 thdm quyén chia sé thong tin
vé cdc vin dé trén ma khong cdn ¢6 su phe¢ chudn tir bén ngoai, vi du nhur tix
B¢ Tai chinh hay Toa d4n. Tuy nhién, mic du duge coi la thong 1€ 16t nhit,
céc vén dé ké trén duoc da s6 céc nuée coi 1A nhay cam va dé dat trong viéc
chia sé théng tin véi cdc doi tac nudc ngodi. D61 véi thi trudng Viet Nam, dé
dat nén méng cho mot co ché hgp tdc qudc t€ phdt trién trong linh vyc phong
chong, phat hién va xir 1y cdc vi pham trén thi truong ching khodn, theo
chuing t6i. co quan quan 1y cdn cé kha nang chia sé va thu nhan thong tin tr
cac déi tac nudc ngodi vé cdc hoat dong ké trén trong trudng hop: (i) cau
thanh to1 pham theo luat ctia nuedc minh nhung khong cdu thanh t¢1 pham
theo luat ciia nudc dai tdc; (i) khong cdu thanh td1 pham theo luat cla nude
minh nhung c¢fu thanh t61 pham theo luat clia nuéc d6i tdc; (i) trao doi
thong tin dé nhan dién mot hodc cic d6i tuong 14 chi s& hitu hudng loi hoac
kiém sodt tai khoan ngan hing c6 lién quan dén giao dich chiig khodn cling
nhu taj khoan ciia cong ty moi giéi.

» Khd ndng tudn thii nguyén tic 12: Co quan qudn ly cdn thiét lap co
‘ché chia s€ théng tin trong do quy dinh phuong thitc va thoi gian thuc
hién chia sé thong tin cong bé hodc khéng céng bé ra cong ching vai
cdc dot tde trong va ngodi nuoc ;

D€ tuan thi duge nguyeén tic ndy co quan quan 1y thi trudng chimg
khodn cua Viét Nam can xay dung dugc co ch€ chia sé thong tin va hop tac
quéc t€ trong phong chong toi pham vdi cdce dic diém sau day:
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Xdc dinh dugce cdc trudng hop dugc phép chia sé thong tin va phdi hop
qudc t&;

Nhin dién duoc loai thong tin va hé trg dugc phép cung cip;

C6 duoc bién phdp bao mat thich hop déi véi thong tin dugc chia sé;
Mo ta duoc nhing trudng hop duge phép su dung théng tin duge chia
sé.

Co quan quan 1§ thi trudng cua Viét Nam can tinh dén cdc nhan 16 sau

trong khi x4y dung co ché phdi hop va chia sé thong tin:

Co quan qudn 1y ndo ¢ thim quyén ti€p can dugc véi va cung cip
thong tin hay ho trg;

Viéc ti€p can t6i thong tin va hé trg xuyén bién gidi ¢o thé duge thyc
hién bing nhitng bién phdp ndo, theo luat nio;

Tinh bao mat va han ché sl dung d6i véi cdc thong tin d6 theo phap
luac;

Hinh thitc va thdi gian c6 thé hé tro va chia sé thong tin;

Kha nang dp dung cdc cam két, thoa thuin ngoai luat phap, nhu Bién
ban ghi nhd, trong viéc hé trg va chia sé thong tin tai chinh mang tinh
chat diéu tra.

Tuy nhién ciing cdn nhic lai 1 dé 1am dugc nhilng viéc ké trén, diéu

kién tién quyét 1a luat phdp trong nudc phai trao cho co quan quan 1y thim

quyén duoc trao ddi thong tin, hop tdc qudc t& trong linh vuc quéan 1y thi
trudmg ching khodn, ciing nhu quyén dirge tham gia cdc thoa thuan quéc t€
vé vin dé nay.

% Kha ndng tudn thu nguyén tdac 13: Hé théng quan 1y cdn cho phép ho

1ro cdc co quan quan ly nudc ngodi trong truong hop cdc co quan nay

yéu cdu trong khudn khé chitc ndng va thue thi quyén luc cua cdc co

‘quan quan ly do

Dé thue hién duoc nguyén tdc niy, co quan quan 1y trong nudc cin cd

kha nang cung cip hé tro hiéu qua cho cic co quan quan 1y nudc ngoat trong
truong hop dugc yéu cdu hd tro, vé cdc van dé lién quan dén ching khodn va

cdc cong cu phdi sinh, bao gdm viéc cung cip cic ho so v€ ngan hang va moi
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giGi, cdc thong tin dé nhéan dién khich hang, thong tin vé cdc ddi tugng chiu

su quan 1y cla co quan quan 1y, hd trg ddi tdc nudc ngoai trong viéc thu thap

céc tai lieu, ké ca lénh cia tod dn. Dé Jam dugc diéu nay cidn cé su cho phép
boi phap luat trong nudc.

Trong linh vuc phong chéng tét pham xuyén bién gidi. co quan quan

Iy chia Viet Nam c¢6 thé nhan duge cdc yéu cdu cung cip thong tin vé cdc vin

dé:

Cic tai lieu dé tai hién lai giao dich chitg khodn, bao gbm tai lieu vé
vén va tai san dugc luu chuyén ra, vao cac tai khodn ngan hang va tai
khoan mdi gidi lién quan dén giao dich dé;

Cic tai lién vé giao dich chiing khedn c6 thé nhan dién duoc: (i) khdch
hang (tén chia chl tai khoan, ngudi duge uy quyén thuc hién giao
dich); (i1) khéi lugng duge mua, badn: (i11) thoi gian giao dich; (iv) gid
clia giao dich; (v) cd nhan, cong ty méi gidi ién hanh giao dich.
Thong tin gitp xdc dinh chii s& hitu hudng 1gi cua ching khodn.

,

%

Nhitng hé tro md ¢ quan quan Iy nudce ngodi cé thé yéu cau phia Viet

Nam cung cdp:

H6 tro dé phat hién cdc vi pham nhu giao dich not gidn. thao ting thi
trudng, cong bd thong tin quan trong khéng chinh xdc hoat sai sy that
hodc cdc hanh vi lta dao va thao ting khdc lién guan dén ching
khoan:

Hé tro trong viec gidm sdi hoat dong dang k¥, phdt hanh, chio mua,
chao bdn chimg khodn va cdc yéu cau bdo cdo;

HG trg wong viéc gidm sdt hoat dong cua cdc trung gian thi rudng,
bao gdém cdc cong ty ching khodn, mot gidi, tr vin dau tu... duge c¢dp

phép, cic chucma trinh dau wr tap the cic nha nr doanh va CdC dai ly

chuye'l nhuong,

Ho trg trong viéc theo doi hoat dong trén sg glao dl(.h va ta1 céc 16
chuc luu kY, thanh todn, b trir ching khodn. '

Tat nhién 1a co ch& hop tdc va chia sé thong tin phai ¢6 tinh hai chiéu.

Tuy nhién, dé thuc hién dugc todn bd cdc giai phdp nhdm tuan thi

hodn toAn nguyén tic nay tai Viét Nam thi vin phai doi hoi su chuyén bién
rit nhiéu trong khung phdp 1¥ va quan 1y, cling nhu can cé thoi gian cho dén
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khi két ciu ha tdng cla thi trudmg dat dugc trinh do phat trién nhat dinh, cho
phép thue hién duge cdc hoat dong ké trén ma khong anh hudng xau t6i an
ninh thi trudng.

3.3.2.3.:Xdy dung va tham gia vao co ché hop tdc trong khu vuc va trén
thé giol

Mot 14n nita, nhém tic gid dé tai thay su cén thiét cha viéc phai nhan
manh diéu ma ching toi dd dé cap tGi trong cdc phdn trude 1a: phdp luat
trong nudc phai cho phép co quan quan 1y thi trudng ching khodn xay dung
va tham gia vao co ché hop tdc trong phong chdng va xtr Iy cdc giao dich bat
hop phdp trén thi trudng chung khodn. Piy 1a diéu kién tién quyét, 1a nén
tang cua viéc dé xudt va thuc hién cic khuyén nghi trong phan nay, cling nhu
nhimg phdn khdc ctia dé tai’' '

Céc giai phdp ma Viét Nam can thyc hién:

Thiét ldp co ché hop tdc thong qua hinh thirc ngoai giao. Ngoai giao
{2 kénh thong tin chinh thong gilta cic nudce, qua dé viéc dé xudt cac yéu cau
hé trg va chia sé thong tin ¢é thé dugc thuc hién. Day cling 14 bién phdp
chuyén céc yéu cau hd trg va chia sé thong tin nhanh nhat t6i cdc nudc. Bién
phdp ndy dic biét quan trong trong nhilng truong hop diéu tra t6i pham ma
thoi gian la yéu 16 then chot trong viéc phat hién va chdng hoat dong pham
phdp.™ Vin dé chinh ma co ché nay gap phai van 1a van dé tham quyén clia
cg quan quan Iy [rong_ '\rliéc tham gia vao co ché. Dong thoi, hinh thitc théng
tin va ho trg nhan dugce cd thé giap phai van dé vé tinh hop phdp clia théng tin
va &1 khai 1am bang ching trudc toa, dic biét 12 ¢ Viét Nam vdi hé thong
phap luat con nhiéu bat cap. Mot hinh thifc khdc clia gidi phdp nay 1a su phoi
hagp giita cic co quan canh sdt véi nhau, dac biét 1 trong khu vuc va giita cdc

*! Nhit Ban c6 Luat vé Hé trg Qudc ¢ trong lanh vue Dién tra va Luat vé H trg Tu phép cho Tod 4n nudc
ngoai dia ra nhitng quy trinh cu (hé lién quan dén vigc ddp dng cdc nhu cdu vé hd rg cia co quan quin 1y
nuéc ngoai. Mot s6 nude cd cice diéu khodn quy dinh trong luat vé vin dé phdi hop, hgp tdc 14n nhau, dua ra
cic quy trinh vé thu thap, cung cdp bang ching vi thim vdn cu thé. Vi du, Hong Kong 6 quy twinh vé phdi
hop hinh chinh trong khu vye — Phdp ¥nh vé Tha thap va Cung cdp bing ching).

“ ;¥ ban Chiing khodn Nha nude vin thubmg nhan duoc cong van yéu cau tir phia mét s6 ¢ quan quin 1y
nude ngoai dé nghi phai hop trong viée theo ddi hodc ngan chan mot 56 hanh vi vi pham.
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nuée ¢é chung bién gidi. Do6i véi Viet Nam, hgp tic trong khaéi cdc nude
ASEAN la gidi phdp trudc mit. o

Tham gia vao hoat dong ciia cdc o chitc diéu tra quéc té trong linh
vuc phong chéng t6i pham chitng khodn. Do cic yéu ciu vé ph6i hop va
trao déi thong tin ¢6 thé dugc cdc nude dé xudt qua cdc kénh ngoai giao vén
dugc coi 13 phuong phédp lien hé chinh thong nhat gifra cdc nudce, d6i vdi cdc
nudc nhu Viét Nam, noi luat phdp trong nude chua cé quy dinh gi-vé viéc
cho phép hay khong cho phép hop tdc va chia sé thong tin trong linh wc
diéu tra t6i pham chimg khodn thi giai phdp 16t nhat vin 1a thong qua cic o
chic diéu tra quoc & nhu ASEANPOL (Hiép héi cdc luc luong canh sdt quoc
gia khu virc ASEAN), INTERPOL (Cénh sit quéc t€). Tuy nhién, ngay ca
khi tham gia vao cac hoat dong trong khuon kho cdc 16 chitc diéu tra quéc té
nhu viy thi hoat dong ho tro va chia sé thong tin quéc t€ ciing rit khé khan
néu khong cé su chuyén bién cia phdp luat trong nudc, dac biét 1a trong cic
linh vuc nhu trao doi nhan ching, vit ching, tham van 1ay khau cung, cung
cdp bang chimg vé viéc chuyén nhugng hoac cit gidu cdc khoin thu phi
phép.. v..v. Day 1a van dé chinh ma Viét Nam cén gidi quyét néu mudn xay
dung va tham gia vao co ché phdi hgp va chia sé thong tin trong phong
chéng t0i pham ching khodn. Hién nay, vin dé nay dang duoc dén thdo g&
vl su cung ¢d khung phap 1y vé thi trudng chiing khodn thong qua viéc soan
thdao va ban hanh luat chidng khodn.™

Dugc biét, Ngan hang Nha nudc Viét Nam dang du dinh phdi hop véi
FATF mo mot Trung tam Thong tin phong-chdng rira tién tai Viét Nam. Day
2 mot budce di ding dan. phl hop véi xu thé clia thé gidi va phi hop véi loi
ich quoc gia trong Xy dung mot chién lugc phong chéng cdc 161 pham tai
chinh. Trong co cdu lanh dao cda Trung tdm thong tin nay nhat thiét phai cé
dai dién cua UBCKNN, déng thoi Trung tAm phai c¢é nhitng phong ban chitc
ning gidm sat hoat dong cha cdc td chic c6 lién quan dén Iinh vuc ching
khodn. Di€u nay c¢é ¢ nghia quan trong trong hoat, dong chéng rira tién tai
Viét Nam, nhit Ia trong thuc trang phdt trién thi trudng chimg khoédn clia
Viét Nam. Ngoai ra, van phong chong rira tién nay phai dugc trang bi nhiing

** Chuyen gia vé luit ching Khodn ciia ADB d3 khuyén nghi Luat chiing khodn Viét Nam cdn cho phép hop
tdc va chia sé thong tin. & mat mde d6 hop 19, trong linh vire diéu tra, gidm sdt va cudng ché thuc thi.
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thé ché phdp 1y phi hop dé cé thé hop tdc tich cuc véi cdc déi tic nudce
-ngoal.

Tham gia vdo cdc thod thudn, cam két quéc té vé phéi hop va chia
s€ théné tin trong linh vuc phong chong va xu ly toi pham xuyén bién gici
trong linh vuc tai chinh. Truéc mat, co quan quan ly ching khodn cua Viét
Nam c6 thé xem xét kha nang xay dung va tham gia vio cic Thoa thuan hd
trg phdp 1y da phuong (MLAT) troflg linh vuc phong chong tdi pham.™
MLAT dugc xay dung trén co s& dam phédn, do d6, MLAT ¢6 thé dua ra
dugc mot co ché phoi hgp thudn tién cho cdc nudc tham gia ma van giai
quyét dugc céc van d& vé mat phdp I¢. Vi du, thong qua dam phén, cdc nudc
tham gia c6 thé xay dung dugc mot MLAT phu hgp v6i phdp luat ctia minh
trong cac linh vue tinh hop phdp clha bang ching, tinh bao mart cla thong tin,
bi mat ngan hang, quy trinh chuyén giao nhan chimg, v..v... MLAT cé thé
gilp co quan quan 1§ chimg khodn dé dang trong viéc chip nhan nhan hoac
tr chdi cung cdp hd tro va chia sé thong tin theo yéu cdu cha doi tdc nudc
ngodi ma khong t6n thdi gian dé€ xem xét hodc tién hanh nhimg thi tuc
khong cin thiét nhu trong trudng hgp thuc hién yéu cau qua cic kénh ngoai
giao da dé cap & trén. Song song voi viéc tham gia vao cdc thod thudn va cam
két quoc té, khung phdp luat cia Viét Nam ciing cin ¢ su diéu chinh thich
hop dé quy dinh cu thé vé viéc dp dung cac thoa thudn va cam két ma Viét
Nam tham gia. Cé nhu vay, co quan quan 1y méi ducc trao quyén va nang
luc thire thi cdc diéu khodn da cam két vdi t6 chite nudc ngoai.

Xdy dung co quan tinh bdo tai chinh (FIU)® ¢6 khd ndng tham gia
vdo co ché hop tdc qudc té. Co quan tinh bdo tai chinh ¢6 nhiém vu chh yéu
la thié€t 1ap va thuc thi co ch€ theo dbi, phat hién va xir Iy cdc hanh vi pham
phdp trong linh vuc tai chinh, dic biét trong linh vuc rira tién. Co quan tinh
bdo tai chinh cdn c6 thdm quyén va kha nang “theo vé€t” cdc giao dich, dic

* MLAT méu do Dai héi déng Lién hiép qudc thong qua vao nam 1990. MLAT niy 1a két qua cua céc
vong dam phdn song phuong va da phuong trong linh vuc hgp tic quéc 1€ nham phong chdng 161 pham.
Thai lan di xayv dung va ky két 3 MLAT v6i Hoa k¥, Canada vad Anh; Han Qude d3 ky két MLAT véi
Australia, Canada. Hoa Ky va Phap. Nga cling dd k¥ mot MLAT nam 1996,

** Hién nay, ADB dang cung cdp mot hé trg k§ thuat cho Chinh phdl Viét nam cho viéc thiét lap Co quan
tinh bdo tai chinh (FIU) truc thuge Ngan hdng Nha nude. FIU dy kign s& chinh thifc hoat dong vio nam
2006.
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biet d6i véi cdc giao dich ¢ yé&u td nudc ngoai, nham xic dinh dugc ngudn
gdc cdc khoan tién va nhéan dién duge cdc ddi tugng tham gia. Trude thuc
trang chlt yéu sir dung tién mat trong cic giao dich tai thi trudng Viét Nam,
co quan tinh bdo tai chinh cdn cé kha nang thu thap va phan tich céc thong
tin bao gém bdo cdo vé cdc giao dich sir dung tién mit cing nhu bdo cdo vé
cdc giad dich nghi van. Trong co ché hop tic quéc t€, co quan tinh bdo tai
chinh cin ¢6 thadm quyén cung cdp hé trg va phoi hop véi cdc ddi tac diéu tra
nudc ngoai trong linh vuc diéu tra cdc giao dich nghi vdn, cung cip béing
chitng vi pham d6i véi cdc giao dich ¢ y&€u t6 nudc ngoai, v..v...Co quan
tinh béo tai chinh cba Viét Nam muén hoat dong c6 hi¢u qua can c6 su dau
tr vé con ngudi va vé cong nghé. Ly do 13 tai chinh 14 linh vic phiic tap, doi

hoi cong nghé thong tin hién dai méi ¢6 thé “theo vét” duge cic giao dich.

Céc giai phdp trén chi ¢6 thé thuc hién dugce khi hoat dong cua thi
trudng chimg khodn, nhimg cin ci phdp 1y dé van hanh thi trudng dam bao
duoc tinh théng 1& phd bién; phi hop véi nhimg thda thuan ma Viét Nam da
cam két thuc hién, phut hop véi phdp luat qudc t€ trong>linh vuc ching
khoan.

3.3.3. Phit trién co ché hgp tac song phuong trong phong tranh va xir Iy
giao dich bat hop phap.

Pham vi ciia hop tac song phuong trong phong chong, phat hién va xir
v cdc giao dich, hanh vi pham phdp trén thi trudng chimg khodn chu yéu
bao gbém cdc hoat dong chia s thong tin, gidm sdt chéo va cudng ché thuc
thi. Trong bdi canh hoi nhap qudc t&, hoat dong gidm sdt va cudng ché€ thuc
thi ¢é hiéu qud tai mot thi trudng phu thudc nhi€u vao su hop tic chit ché
gilfa cdc co quan quan [y trén gidc dé qudc gia va qudc t&. Co ché hop tdc
song phuong gilta cdc qudc gia cdn dugc xay dung theo nhitng nguyén tic
sau:

Truce hér, khung phdp ly cua cdc nwée tham gia vao co ché phéi hop
cdn cho phép cdc co quan qudn Iy chia s€ théng tin va hop tdc trong thanh
tra, gidm sdt, cuéng ché thuc thi véi cdc doi tde cd trong va ngoai nwoc. Cic
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théng tin can duge phép chia sé bao gbém thong tin cong b6 ra cong chiing va
théng tin khong Céhg b6 ra cong chQng.\Phép luat vé chimg khodn cédn thiét
lap co ch€ chia sé thong tin, quy dinh 16 cdc trudng hop va phuong thite chia
sé thong tin v6i cdc d6i tic trong va ngoai nude. Pong thoi khung phap Iy
cling cin cho phép hd tro céc co quan quan 1y ching khodn nudc ngoai khi
cdc co éuan nay yéu cdu hd trg d€ thue thi cdc chifc nang va quyén han ciia
minh. Vi du, trong cdc trudmg hop Itra ddo hoac rira ti€n lién quan dén chitng
khodn xay tai hon mot thi trudng thi can cé su phoi hop chat ché giira cdc co
quan quan ly chitng khodn, cdc s& giao dich cha cdc nudc, ké ca cdc co quan
phdp luat. Diéu ndy c6 nghia 1a khung phdp ly trong nudc, bao gém ca Luat
Ching khodn cén thdo bo céc rao can d6i véi hoat dong hop tic qudc t& va
chia sé thong tin gita cdc nudc.

Mot co ché gidm sdr cong bo thong tin chéo giita cdc thi truong tham
gia vao hoar dong hop tdc chdng vi pham cdn duoc thiér ldp. Co ch€ giam
sdt cong bo thong tin chéo niy cdn dam bao tuan thu phuong cham: moi nha
dau fu, tir cac t6 chitc 16n cho 61 cic cd nhan, trong hay ngoai nudc, cin
dugc quyén ti€p can tdi moi thong tin can ban vé mot khoan dau tu trude khi
bo tién ra mua ching khodn. Viéc gidm sdt cong bd thong tin chéo hién nay
con xa la trén thi trudng chimg khodn Viét Nam. Ly do 12 dé gidm sat duoc
hoat déng cong bé théng tin tai thi trudng nudc ngoii, bao vé ngudi ddu
thi cidc bén tham gia vio co ch€ hop tic cin c6 quyén truy cdp vao co s& dif
lieu cong bd thong tin trén thi trudng ching khodn cta nude d6i tac. Diéu
nay ddi hoi moi thi truong phai ¢d mot co sO di lieu dién tir cho phép truy
cap 151 cdc tai liéu cong bo thdng tin ma cdc cong ty niém yét cdn phai céhg
bd. Diéu nay chi c¢6 thé thuc hién duge trong tuong lai khi thi trudng clia
Viét Nam d3 c6 su phdt trién theo hudng hién dai hod. Ly do 12 can phai c6
su k&t ndi gifta hé théng co s& dir liéu cla cdc nude ma Viét Nam chiing ta
chura c6 khung quan 1y cling nhu diéu kién k¥ thuat dé 1am viéc ndy. Bién
phdp ¢6 thé dp dung trong diéu kién thi trudng hién nay 1a ky két thoa thuan
gifta cdc thi trudng vé trao déi théng tin hai chiéu. Vi du, co quan quan 1§ thi
truong Viét Nam c6 quyén yéu ca‘ufcof quan qudn 1y thi trudng nude doi tic
(Singapore ching han) cung cap thong tin vé mot cong ty dai ching, bao
gom cdc thong tin quan trong doi v&i cong ching dau tu ma cong ty ndy co
trich nhiém phai cong bd. Bén canh d6, can c¢6 quy dinh vé cong bd thong
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tin khi thuc hién niém yét chéo giita cdc thi trudng, trong d6é mitc d6 cong bd
thong tin tai thi trudng nudc ngoai khong duoc it hon so véi mitc do cong bo
thong tin trén thi trudng trong nudc. Pong thoi, cdc cong ty tham gia niém
y&t chéo ¢in duoc yéu cdu tuan thi cdc quy dinh vé cong bd thong tin tai ca
hat thi trudng.

Hé thong gidm sdt chéo déi voi cdc thanh vién thi truomg can dicoc
thiét ldp. Hoar dong xuyén bién gidi cua cdc thanh vién thi mudng la mot
linh viee phifc tap, khé kiém sodt va dé phdrt sinh cdc vi pham. Cac loai hoat
dong thudng thdy, né€u xét trén khia canh cic bén tham gia vao giao dich: (i)
thi trudmng trong nudc + trung gian trong nudc + khiach hang nudc ngoai; (ii)
thi trrdng trong nude + trung gian nudc ngoai + khach hang nudce ngoai; (ii1)
thi trudng nuge ngoal + trung glan nudc ngoar + khach hang trong nude. Khi
c6 cdc giao dich xuyén bién gidi, van dé phdt sinh khong chi 1a ngoai hai,
ma con 14 s& ¢6 hon 1 khung phdp 1y diéu chinh hoat dong giac dich. Do d6,
khung phdp 1y clia thi trudng cin c6 su bd sung kip thoi dé quan 1y duoc cic
vdn dé€ phat sinh trong giao dich xuyén bién gidi, kip thdi xir 1y cdc vi pham.
Vi du, cdc yéu cau vé cong bd thong tin d6i véi cong ty ching khodn nudce
ngodi. quy dinh vé thdim quyén quan ly va quyén cudng ché thuc thi ctia co
quan quan 1y d6i1 véi cdc vi pham xuyén bign gidi, cic quy dinh vé quan Iy
dong von...

Co ché hop tdc song phiong trong gidi quyét cdc vi pham cdn dugc
xdc dinh. Bén canh Luat v cdc van ban phép quy, co ché giai quyét céc vi
pham ¢6 thé dugc thuc thi thong qua cdc cam k&t hoac thod thuan song
phuong gilta cdc nudc. Viéc ky két cdc bién ban ghi nhé song phuong cé thé
khong chi dimg & van dé hop tac, trao d6i théng tin ma con nén md rong ra
van dé thanh tra, gidm sdt vi cudng ché thuc thi. Van biél rang diéu nay 12
khé thtre hién trong diéu kién cua thi trudmg chimmg khodn Viét Nam hién
nay. Tuy nhién, vé lau dai, khi thi trudng phdt trifén & mitc d6 cao véi cdc
giao dich xuyén bién gidi dién ra thudng xuyén thi cdn phai dua linh vuc nay
vao pham vi diéu chinh cta Luat Chimng khodn. Dong thoi, cin xdc dinh 1o
trudng hop nao thi cdc cam k&t hodc thoa thuan song phuong duoc dp dung.
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Trén day 12 mdt s6 nguyén tic hop téc qudc t&€ va nhitng gidi phdp dé

tang cuong hoat dong hop tic trong linh vuc phong chéng, phat hién va xir ly
" cédc giao dich bat hop phép trén thi trudng chimg khoan. Cic gidi phdp nay
dén mang tinh chién luge, dai han nham huéng t6i mot thi trudng chimg
khoan phat trién hoan thién, déng bo, twong thich véi thi trudng cdc nude
trong khu wirc va trén thé gidi. Thi€t nghi, dé dat 161 muc tiéu ndy, viéc thuc
hién cdc gidi phdp trén day cin dugc can nhic trong chién luge phat trién
téng thé dai han ciia nganh ching khodn.
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KET LUAN

Thi trirdmg chimg khoan lién tuc phét trién va bién dbi khéng ngimg.
Bén canh d6, xu hudéng hoi nhap kinh té va su phét trién cua cong nghé cao
véi su tién dung cua Internet di lam cho céc thi truong tai chinh gén chat
vao nhau hon nhung ciing tao thém nhiéu co hdi phét sinh nhimg giao dich
bat hop phéap vdi cac phuong thire thuc hién ngay cang tinh vi va hién dai.
Pham vi anh hudng ctia céc hanh vi nay cling khong chi giéi han trong ranh
gi6i dia ly cia mot qudc gia. Cac giao dich bat hop phap ¢6 thé duoc thuc
hién & mot thi trudng nhung ching ¢ thé xuit phat tr mét thi trudng & mot
quéc gia khac va giy anh hudng nghiém trong dén hoat dong thi trudong cia

nhiéu quoc gia khac.

Trong khi dé cac co quan quan ly thi truomg lai chi cé quyén thuc thi
phap luat gidi han trong mot ranh gisi dia 1Y nhét dinh. Nhu vay, dé cong tic
phong chéng, phat hién va xtr ly céc giao dich bt hop phép trén thi trudng
chimg khoan duoc thuc hién mét cach hiéu qua, va diéu nay dong nghia véi
viéc nang cao quyén thuc thi phap luat cua mdi qudc gia trong linh vuc
chimg khoén, phuong huéng hoat déng va co ché chinh sach cia cac quic
gia phai duoc lién két lai nham dua ra nhing chién luoc phong vé va xur ly
ddng bé, hoa hop.

Thi truong ching khodn cua Viét nam méi di vao hoat dong duge vai
nam nhung di xay ra mét sd hanh vi lam dung thi trudng. Mit khac, véi co
~ s& ha tang thi trudng con yéu kém, co ché didu hanh chéng chéo, hanh lang
phap 1y chua chit ché va con nhiéu so hd, dbi ngll can bd gidm sat va quan
ly thi truomg ciing nhir cic tac nghiép vién thiéu kinh nghiém, kién thic
chuyén mén, diéu kién kinh té con nghéo nan lac hau... tit ca nhitng thuc
trang d6 déu bao hiéu nhitng tiém nang phat sinh cic hanh vi lam dung thi
truong. Duéi géc do nha quan 1y ching ta phai lam gi va phai 14m nhw the
nao dé: cé thé ngan chan cing nhu giam thi€u duogc cdc hinh vi bat hop
phap? Chﬁng ta da va dang tlng budc xdy dung cdc bién phdp mang tinh
cudng ché dé c6 thé phong va chéng duge cdc hanh vi bat hop phdp. Song,
diéu can thiét & day 13 phai ¢6 mot chién luge dong bod trong phong chéng,
phdt hién vi xir 1y cdc hanh vi bat hgp phdp. Chién luge nay phai bao gém
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cdc gidi phdp thé ché, co ché & tdm vi mo, cdc gidi phdp mang tinh k§y thuat
hay cai thién trinh d6 chuyén moén, nang cao y thic vé dao ditc nghé nghiép
clia cdc téc nghiép vién ¢ tAm vi mo, va dic biét 12 cdc giai phdp cho céc co
ché hop tdc qudc t& hiéu qua. chat ché, nhung ciing thong thodng. Co ché
hop tdc quéc t€ phai phu hgp véi xu thé chung cla qudc t€, tranh bj co lap
trong chinh sich quan 1y linh vire chiing khodn, nhung phai phit hop véi lgi
ich chung ctia quéc gia, phil hop v6i muc tiéu phat trién kinh 1€ clia dat nuéc.

V& phia UBCKNN, véi tu cach 12 co quan quan ly thi truong, trong
hoach dinh chinh sdch phat tridn va quan 1y thi truong, UBCKNN phai hét
stc quan tam toi mot chién luoc phong chéng, phat hién va xir ly cdc giao
dich bat hop phép nhu trinh bay & trén. Tuy nhién, mot chién luge tt vin
chua di. UBCK phai khong ngirg phat trién va hoan thién hon nira co cdu
td chize. b may 1am viéc va quan trong hon, phai duoc trang bi diy du cic
cong cu phap ly va co ché trong phong chdng, phat hién va x ly céc giao
dich bt hop phdp trén thi trudng, ldm sao dé cong tac nay duoc thuc hién
mot cach hiéu qua, kip thoi va chi dong. DPéi v6i céc déi tac nuoc ngoai,
UBCKNN phai ¢6 quvén luc nhét dinh trong h tro va ¢ong tc véi cac co

quan t0 chure trong va ngodi nuoc, ddc biét 1a trong chia sé théng tin.
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DANH SACH NHUNG NGUGI THAM GIA THUC HIEN DE TAI

Thac s§ Nguyén Ngoc Canh- Chu nhiém dé tai

.

Cir nhan Ha Nguyén Huong- Thu ky dé tai
Clr nhan Tran Thi Thu Thay

Thac s§ Nguyén Thi Thu Thuy

Cu nhan Nguyén Thi Thu Ha

Thac s¥ Nguyén Thi Bich Nga

(8]

Tién sy Nguyén Thanh Long
Cir nhan Nguyén Thi Thu Hién
Cu nhan Nguyén Hoang An
10. Cunhan Vi Chi Diing
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