NGHIEN cUU - TRAO BO)

BANHANG DA CAP THEO PHAP LUAT CANH TRANH VIET NAM

ich sir cita phuong thie ban hang da cip
(hay kinh doanh theo mang) gin lién
v&i tén tudi ctia nha hod hoc ngudi Mi ¢ tén
la Karl Renborg. Dén cudi thap ki 80 cua thé
ki XX, phuong thirc ndy mé rong sang mét
s6 nude chau A va tir gifra thap ki 90 ctia thé
ki XX da xudt hién tai Trung Qudbc, Phuong
thize ban hang da cdp méi du nhéap vao Viét
Nam tir nhilg nam 1999-2000. Theo théng
ké chua diy du, dén thoi diém cudi nam 2005
da c6 gén 30 doanh nghiép hoat dong theo
phuong thirc nay trén thi truong Viét Nam.!
Tai Viét Nam, Luét canh tranh dirge Quéc
héi khod XI, ki hop thi 6 thong qua ngay
3/12/2004 va c6 hiéu lyc thi hanh tir ngay
1/7/2005 d4 chinh thirc thira nhén tinh hop
phép ctia phuong thirc ban hang da cép. Tiép
theo dé ngay 24/8/2005, Chinh phu dd ban
~ hanh Nghi dinh s6 110/2005/ND-CP vé& quan
li hoat déng ban hang da cip (viét tit Nghi
dinh cta Chinh phu sé 110/2005/ND-CP).
Cung véi su diéu chinh cia phap luat
canh tranh déi v6i hoat dong ban hang da
cp cua cac doanh nghi¢p, hoat dfng nay
con phai thuc hién theo céc quy dinh trong
cac vin ban phap luit hién hanh vé quang
céo, thué, v& xur li vi pham hanh chinh. Tuy
nhién, bai viét nay chi tiép cén ban hang da
cap theo phép ludt canh tranh Viét Nam bao
gém nhimg ndi dung sau:
- Khdi niém, ddc diém ban hang da cip,
tr 46 phén biét v6i ban hang da cAp bAt chinh;
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- Ddi tugng tham gia ban hang da cép;

- Hang hoé dugc kinh doanh theo phuong
thire ban hang da cip;

- Cép gidy ding ki t6 chuc ban hang da cép.

1. Khii niém, djc diém cia phwong

thirc ban hang da cip

Theo khoan 11 Diéu 3 Luat canh tranh, ban
hang da cap la phuong thirc tiép thi dé ban 1é
hang hoa déap mg céc diéu kién sau day:

- Viéc tiép thi dé ban lé hang hoa dugc
thuc hién théng qua mang ludi ngudi tham
gia ban hang da cip gdm nhidu cip, nhidu
nhanh khac nhau;

- Hang hod dugc ngudi tham gia ban
hang da cap tiép thj truc tiép cho nguoi tiéu
dung tai noi 6, noi lam viéc cia ngudi tidu
ding hodc dia diém khac khong phai la dja
diém bén 1¢ thudng xuyén ciia doanh nghiép
hodc cua ngudi tham gia;

- Nguoi tham gia ban hang da cip dugc
huéng tién hoa héng, tién thudng hoic loi
ich kinh t khac tir két qua tiép thi ban hang
cia minh va cla ngudi tham gia ban hang da
cdp chp dui trong mang Iu6i do minh td
chirc va mang luéi d6 dugc doanh nghiép
ban hang da c4p chip thuan.

Ban hang da cép c6 mot sé déc trung sau:

Thir nhdt, ban hang da cap 14 hinh thirc
cia bin hang tryc tiép trong d6 hang hoa

* Giang-vién Khoa phdp luat kinh té
Truémg Pai hoc Ludt Ha Noi
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duge ban truc tiép tir ca nhén t6i ca nhin (tx
ngudi tham gia ban hang da cdp hodc con
goi 1 nha phan phdi doc 1ap ra thi trudmg t0i
tan tay ngudi tiéu dung) khéng théng qua dia
diém ban 1¢ c6 dinh.

Thit hai, ngudi tham gia ban hang da cip
(sau day goi chung la nguoi tham gia) hoat
dong ddc 1dp, khong phai la nhan vién cuia
doanh nghiép ban hang da cép. Giita doanh
nghiép ban hang da cép va ngudi tham gia
phai ki két hop ddng bang vin ban; cac ndi
dung co ban cia hop ddng miu cho bén
hang da cép s& do Bd thuong mai chiu trach
nhiém huéng din.

Cin luu ¥ ring ban hang da cdp khéng
phai 13 hinh thic dai li vi n6é khéac hinh thire
dai 1i & mot sb diém nhu: Quyén s& hiru dbi
vi hang hoa, tra thu lao, dia diém ban hang...

Thir ba, ngudi tham gia duge hudmg tién
hoa hdng, tién thuéng vi céc loi ich kinh té
khéc trong qua trinh tham gia vao mang ludi
ban hang da cép. Trong phuong thirc ban
hang da cdp, thu nhip cda ngudi tham gia
dugc hinh thanh tir cac ngudn sau:

- Tlr doanh s ban hang do chinh ngudi
tham gia d6 ban dugc hang;

- Tir doanh sb ban hang do nhimg ngudi
tham gia cép dudi trong mang ludi do ngudi
d6 t6 chirc nén va mang luéi d6 duge doanh
nghiép ban hang da cép chép thuén;

Thir tu, chinh sidch mua lai hang hoa.
Chinh sach nay d3 dugc luit hoa trong céc
van ban phap ludt diéu chinh hoat dong béan
hang da cip cua cac nudc trén thé gici. Lust
phap Viét Nam ciing quy dinh giéng nhu cac
nude vé viéc doanh nghiép ban hang da cép
phidi mua lai hang hoa di ban cho ngudi
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tham gia (hang hoa nay ¢ thé ban lai theo
muc dich st dung ban diu cua nd) va hoan
lai s6 tién tdi thidu bang 90% sé tién ma
ngudi tham gia d4 bo ra dé mua hang sau khi
d trir di cac chi phi hop 1i.?

* 2. Nhén dang bin hang da cip bit chinh

Vao nhimg nim d4u cia thip nién 70 thé
ki XX, & Mi nhiéu ngudi da nhim lin giita
kinh doanh theo mang chin chinh véi ban
hang da cdp bat chinh (hoic c6 thé goi 1a
kinh doanh theo mé hinh "kim ty thap") nén
dd phan ddi kinh doanh theo mang. M hinh
kinh doanh "kim ty thip" 14 mdé hinh kinh
doanh lhra dio, ch{p gidt ngudi tham gia,
ngudi ti€u ding va bi luat phap nhidu nuéce
trén thé giéi ngan ¢Am.”’ M hinh kinh doanh
"kim ty thap" ¢6 bé& ngoai rit gidng v&i
phuong thitc kinh doanh theo mang thong
thudng nén dé gay nhim 14n. Do véy, can dua
ra cic tiéu chi dé phan biét chung. Nhin
chung luat cac nudc déu nhan dang ban hang
da cép bit chinh (m6 hinh kinh doanh "kim
tir thap ") 1a md hinh kinh doanh ma:

Thir nhdt, yéu ciu ngudi mudn tham gia
phdi dit coc hodc phai mua mot sb lugng
hang hoa ban diu hodc phai tra tién, tra bit
ki khodn hgc phi nao dudi hinh thic khoa
hoc, khod dao tao, héi thao, hoat ddng xa hdi
hay cac hoat dong tuong tu khic dé& duogc
tham gia mang ludi ban hang da cdp. Pdng
thdi v6i viée yéu clu ngudi mudn tham gia |
phéi bo tién mua "quyén tham gia" vio mang
ludi ban hing, cic doanh nghiép ban hang da
cp bét chinh thuong dua ra khoin hoa héng
rit cao dé 16i kéo nhiéu ngudi dit coc va tham
gia. Sau khi nhin duoe tién dit coc, cic doanh
nghiép ban hang da cip bit chinh khong hoat
dong nita tham chi bo trén gay thiét hai vé tai
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chinh cho nhimg ngudi da dit coc.

Thuc té & Viét Nam d3 c6 tinh trang nay.
D6 1a trudmg hop Cong ti thé gidi mai da lra
dao chiém doat hon 6 ti dong cua gin 200
ngudi tham gia mang ludi. Pé tham gia vao
mang ludi ban hang cia Céng ti, mbi dai li
phai dat coc tir 1,8 dén 3,6 tridu ddng/hop
ddng va dugc nhin 3 hop sin phim thuc
phim bd dudng tir cong ti me & Trung Québc.
Sau d6 ho da dé cac chuyén gia Trung Quéc
liy khodn tién 6 ti ciia ngudi tham gia rdi bé
trbn. Vu viéc nay di dugc Toa 4an nhén dan
thanh phé Ha Noi xét xir ngay 15/3/2004.

Thir hai, khong cam két cho ngudi tham
gia tra lai hang hod va nhin lai khoan tién
khong it hon 90% khoan tién ma ngudi tham
gia da tra d& nhin dugc hang hoa dé. Cac
doanh nghiép ban hang da cip bét chinh
thudng yéu cdu ngudi tham gia phai ban
duge mot lugng hang hoa nhit dinh trong
mdi thang (theo s6 luong ma 18 ring ngudi
binh thuong khéng thé ban duge trong mét
thdi gian ngén) dé duy tri quyén tham gia
mang ludi ban hang da cip cia ngudi d6.
Thuc té khong phai thang nao ho ciing ban
dugc san phdm theo yéu ciu cua doanh
nghiép va lai cang khdng thé tra lai hang
hodc yéu ciu doanh nghiép mua lai hang,
cOng véi tdm li lo sg mét quyén tham gia nén
mét sé ngudi phai tim moi cach dé tidu thy
hang hoa d6, thim chi phdi ding nhitng ki
thust ban hang lira ddo. M6t s6 ngudi tham
gia khéac lai chon céch ty bd tién ti, vay
muon dé mua san phdm hang hod cho doanh
nghiép du ho khong c6 nhu ciu tiéu dung
hoic kho ¢6 kha ning ban lai.

Vi du, ¢6 cdng ti yéu ciu ngudi tham gia
phai ban dugc mdi thing 2 san phim, twong
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duong 6 tridu ddng dé duge duy tri quyén
tham gia, tir 46 mdi duge hudng hoa hdng.
Truée d6, ho di phai mit 6 tridu dong dé
mua quyén tham gia. Néu trong théng, ho chi
ban duge mot san phdm va khong mudn bi
mit 6 triéu ddng di bo ra mua quyén tham
gia, ho budc phai bd ra thém 3 triéu déng dé
tr mua mot san phdm nita cho da 6 san
phédm ma ho cin b4n.®

Thir ba, cho ngudi tham gia nhén tién hoa
héng, tién thurdng, lgi ich kinh té khac tir viée
du d3 ngudi khéc tham gia ban hang da cdp.
Nghia 14 doanh nghiép tra cho ngudi tham gia
mdt khoan tién 14y tir s6 luong ngudi tham gia
mdi ma ngudi ndy tuyén dung chir khéng phai
dua trén doanh s ban hang, khong huéng t6i
muc dich dua hang hoa ra thi trudng dén ngudi
tiéu ding. Nhu vdy, ngudi tham gia trudc sé
khong quan tim dén viéc ban hang ma chi tim
cach du d nhidu ngudi tham gia mang ludi dé
nhanh chéng thu hdi duge khoan tién ma ho da
dit coc va duge hudng hoa hdng tir viée gidi
thiéu ngudi mai cho doanh nghi§p. Cang du
d3 duge nhiu ngudi khéc tham gia ban hang
da cép ho cang duoc tra thu lao cao. Ngudi
loi nhit 14 doanh nghiép vi luén luén ban
dugc hang do ngudi tham gia méi bi du dd
phéai dat coc hodgc bo mét khoan tién mua
hang dé c6 quyén tham gia. Kha ning nii ro,
no nin, bé tic rit dé dén vdi ngudi tham gia
méi bi du d vi ho vira mét tién mua hang,
vira c¢6 thé khdng ban duge hang. Ngudi sau
mudn g& lai va co6 13i bt budc phai di thuyét
phuc d& "cau" tiép nhitng ngudi mdi...

Vi dy, Cong ti thé gidi mdi quy dinh céc
dai 1 néu ra thém ngudi tham gia lam dai 1,
mdi dai li ¢ii s& dugc thudng tién hodc ¢b co
hdi di du lich nude ngoai mién phi.
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Hoac Céng ti ¢b phan Sinh Lgi quy dinh:
Sau khi b ra it nhit 3 triéu dong dé mua san
phim nao d6 ctia cong ti, khach hang s&
duoc cdp thé hop tac vién (HTV), con néu
phat trién thém duge mot khach hang méi thi
thang du tién s& dwoc hudng 400 nghin
ddng, bang 20% sb tién 2 tridu ddng tir gia
tri tich lu¢ do chinh minh tao ra... Khoan hoa
hdng nay sé& tang 1én 24% néu ngudi d6 phat
trién duge 3 HTV va duoc phong lam 6
truomg... Cit nhu vy néu ngudi d6 1én chirc
"phi ung, ngan ung, thién ung" thi s€ giau to
bdri sb tién hoa hdng s& 1én t6i vai chuc triéu,
tham chi ca trdm triéu ddng m&i thang...*

Thit te, ban hang da clp bét chinh thudmg
ban nhimg san phdm c6 chit lugng trung binh
hoac kém, gia ca thudng cao hon nhiéu so véi
san pham ciing loai & thi truomg.

Vi du, mdt may 6-z6n FS 103 chét lugng,
m&u ma nhu cia Cong ti ¢d phédn Sinh Loi
cung Ung ngoai thi trudng chi mit khoang
1,3 triéu ddng song cac HTV da phai bo ra 3
triéu ddng dé ¢6 duoc n6. Néu nhu gia tri
chénh 1éch giira chiéc may do Céng ti ¢b
phin Sinh Lgi ban va chiéc may cung loai
ban trén thi truomg 14 1,7 triéu dong nhung
néu ban gidi thiéu thém duge mot ngudi méi
tr¢ thanh HTV thi ban chi duge hudng 400
nghin ddng trong khi ban di lam lgi cho
cbng ti it nhét 1a 1,7 tridu ddng.®

3. Ddi twong dwgc tham gia ban hang
da cdp

Hau hét cac doanh nghiép ban hing da
clp tai Viét Nam la mot thanh vién trong
mang lueéi ban hang da cip quéc té. Do d6,

¢6 hién tugng ngudi nudc ngoai co thé tham

gia vao mang ludi ban hang va phat sinh thu
nhip tai Viét Nam trong khi chua ¢6 gidy
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phép lao déng va c6 hanh vi trén thué. Bén
canh d6 & bao dam ban hang da cip duoc
dién ra mot cach lanh manh, cong bing nén
Nghi dinh sé 110/CP d4 ¢Am nhimg ¢4 nhén
sau khong dugc tham gia ban hang da cép:

- Ngudi dang phai chip hanh hinh phat
t hodc cb tién 4n vé cdc tdi san xuét, budn
ban hang gid, quang cdo gian ddi, kinh
doanh trai phép, trén thué, lra dbi khich
hang, cac toi vé lira dao chiém doat tai san,
lam dung tin nhiém chiém doat tai san,
chiém giir trai phép tai san;

- Ngudi nudce ngodi, ngudi Viét Nam dinh
cu & nude ngodi khong ¢b gidy phép lao dong
tai Viét Nam do co quan c6 thim quyén cép.

4. Hang hodA dwgc kinh doanh theo
phwong thirc ban hing da cip

Trong hoat dong luu thdng hang hoa, BJ
thuong mai ciing canh bio do hang da cip
hién nay chu yéu lién quan t&i sirc khoé con
ngudi nén dang nay sinh su mép mo gilra
thuc phdm dinh dudng va thudc chita bénh.
Cb6 nhidu san phim duoc ding ki tai Cuc quan
li vé sinh an toan thyc phim 1a thuc phim
dinh dudng nhung lai ¢6 din chiéu dén tac
dung chita bénh gdy nhim lin cho ngudi sir
dung thube. Tuong tyr tinh trang mép md gitta
dung cu bao v¢ sic khoé¢ va dung cu y té,
chita bénh ciing dang bj loi dung phé bién...”

Pé khéc phuc tinh trang d6 va bao vé lgi
ich canh tranh lanh manh, Diéu 5 Nghj dinh
s6 110/CP da quy dinh vé& hang hoa bi cidm
kinh doanh va diéu kién d6i v6i hang hoa
duge kinh doanh theo phuong thirc ban hang
da cép, theo d6 da cAm kinh doanh hing hoa
13 thubc phong chira bénh cho ngudi; cac
loai véc xin, sinh phim; trang thiét bi y té va
dung cu y té; cac loai thubc thi y (bao gbm
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ca thube thu y thuy san), thudc bao vé thuc
vat; hoa chit, ché phém diét con tring, digt
khuén diing trong linh vuc gia dung va y té...

5. Cép gidy ding ki t6 chirc ban hang
da cép

O Viét Nam tnzée khi 6 Ludt canh tranh,
phin 1én cac cong ti Viét Nam 1am dai li hodc
doc quyén cho cac cdng ti hoac tap doan nudce
ngoai kinh doanh phuong thirc ban hang da
cép. Céc doanh nghiép kinh doanh theo phuong
thirc nay déu dang ki kinh doanh véi nganh
hang mua ban, dai li ki g hang hod nhung
gidy dang ki kinh doanh khong thé hién duoc
ndi dung ban hang da cip. Do viy, da din dén
phuong thirc kinh doanh nay bi bién tudng,
nhiéu doanh nghiép loi dung dé tron thué, lira
dao... va gy ra nhimmg van dé xa hdi lén. Vi
vy, d& bao vé ngudi tiéu diing, nguoi tham
gia ban hang da cp va trit tu x& hoi Nghi dinh
s6 110/CP da quy dinh doanh nghiép chi dugc
td chirc ban hang da cip sau khi dugc s
thwvong mai hodc s& thuong mai du lich cép
tinh noi doanh nghiép dang ki kinh doanh cip
gidly dang ki t chirc ban hang da cép (viét tit
1a gidy dang ki t& chirc ban hanh da cép).

Diéu kién ¢ doanh nghiép dugc cip
gidy dang ki t6 chuc ban hang da cép dugce
quy dinh tai Didu 14 Nghj dinh sb 110/CP.
Mot trong nhimg didu kién d6 1a doanh
nghidp phai thuc hién ki quy 5% vén didu 1¢
nhung khéng thdp hon 1 ti ddng Viét Nam
tai m{t ngan hang thuong mai hoat dong tai
Viét Nam. Tién ki quy nay dugc sir dung dé
chi tra tién hoa hdng, tién thudng hoic tién
mua lai hang hoa tir ngudi tham gia khi c6
thong bao ngimg hoat ddng ban hang da cép.
Doanh nghiép chi duge rit toan bd s tién ki
qu§ trong trudmg hop khdng cé bét cir khidu
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kién nao tir phia ngudi tham gia ban hang da
cap lién quan dén viéc chi tra hoa hong, tién
thudng hoic tién mua lai hang hoa.

- Ngoai nhitng n{i dung trén, phap luét
canh tranh cling ¢6 cac quy dinh rd rang tai
chuong II Nghi dinh s 110/CP vé mébi quan
hé giltta ngudi tham gia véi doanh nghiép
ban hiang da cdp cling nhu trich nhiém,
nghia vu cia hai cha thé nay trong hoat dong
ban hang da cip va trudc ngudi tiéu ding.

Luét canh tranh nam 2004 va chuong 11
Nghi dinh sé 110/CP d3 dé cép trach nhiém
clia co quan nha nuéc ¢6 thdm quyén trong
vi€c quan li hoat dong ban hang da cép, dic
biét 1a cac quy dinh xtr li vi pham dbi voi
doanh nghiép ban hang da cép, ngudi tham
gia ban harig da cép.

Hi vong rang cac quy dinh cua phéap luét
canh tranh diéu chinh hoat dong ban hang da
cfip tai Viét Nam dugc thire thi sé tao nén moi
trudomg kinh doanh lanh manh, dam bao cho
phuong thitc ban hang da cip c6 thé mang lai
lgi ich thiét thue, tich cuc cho x4 hoi./.

(1).Xem: Trang thong tin dién tir Bd thuong mai ngay
19/9/2005: Chinh phi ban hanh Nghi dinh quin If ban
hang da cép.

(2).-Xem: Diéu 11 Nghi dinh s6 110/2005/ND-CP vé
quén li hoat ddng b4n hang da cip.

(3).Xem: Luat cim ké hoach tiép thi theo md hinh
kim tu thip cita Hoa Ki ngdy 12/3/2003, Quy ché
gidm sat clia viéc ban hang da cip nim 1999 cua Dai
Loan, Nghi dinh s& 110/2005/ND-CP vé quan li hoat
déng ban hang da cip coa Viét Nam.

(4).Xem: "Kinh chiéu yéu" ciia "Ban hang da cip", bio
Phy nir thii d6 s6 28 (761) tir 13/7 dén 20/7/2005, tr. 10.
(5), (6).Xem: Viéc ban hang da clp cia Cong ti cb
phén Sinh Lgi: Mét hinh thirc moi tién "da cdp”, bao
Tién Phong sé 229 ngay 16/11/2004.

(7).Xem: "Khéong tha ndi ban hang da cdp”, Thei bao
Kinh té Viét Nam sé 172 ngay 21/10/2004.
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