NGHIEN CUU - TRAO DOI

TOI TROM CAP TAI SAN TRONG BO LUAT HONG DUC

1. Theo B4 ludt Hong Pirc, tdi trdm cip
tii san 13 t5i pham c6 tinh chét va mirc d6 nguy
hiém cao trong céc tdi pham xay ra trong xa
hoi phong kién. Su dénh gid nay dugc thé
hién tai quy dinh vé hinh phat di véi ngudi
pham t3i trdm cdp tai san va cach thirc sép
xép vj tri ctia cac quy dinh cua t6i trém cap
tai san trong cac quy dinh vé tdi pham .

Ngudi pham t6i trdm cip tai san trong mot
sb truomg hop cu thé bi de doa ap dung hinh
phat cao nhat 13 tir hinh va dugc thye hién
béng hinh thirc chém diu Didu 430, 431, 433).2

Trong Chuong “Dao tic” ciia BO lust Hong
Prrc, t6i trdm cip tii san duge quy dinh sau
cac tOi xam pham an ninh qudc gia, t3i xam
pham tinh mang, sirc khoé, danh dy nhén phim
con ngudi nhu cic tdi muru lam phan, t¢i muu
dai nghich, t8i phan nudc theo gijc, tdi giét
ngudi, t6i 1am ngudi bi thuong, 81 hiép dam.*
Nhu vay, theo cach sip xép ndy tinh chét va
mirc 46 nguy hiém cho xa hdi cia tdi trom
cap tai san chi thdp hon céc 61 xdm pham an
ninh quéc gia va cic tdi xam pham tinh mang,
sttc kho¢, danh dyr nhan phim con ngudi.

Bb luit Héng Pic khong co6 quy dinh
chung vé t6i trom cép tai san. T8i trdm éép tai
san dugc quy dinh tai nhidu diéu luat theo dbi
tuong tic dong cua tdi pham, theo chii thé clia
t0i pham hof#ic theo nhin thin ngudi pham t6i
va theo hoan canh pham tdi. Do cach quy
dinh rat dic biét nay nén c6 t6i 29 Piéu luft
cu thé quy dinh v& t8i trdm cdip tai san.
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ThS. HOANG VAN HUNG *

Cin cir theo d6i tugng tac ddng cua t6i
pham c6 cac tdi trdm cip tai san sau ddy: Toi
liy trdm 4n, xe, kiéu, d6 ngy dung cua vua
(Diéu 430), t6i liy trdm nhimg db tho trong
lang, miéu (Pidu 431), t4i 14y trom nhimg dd
clng thin, phit (Piéu 432), t6i trdm, pha
tugng thin (Diéu 433), t6i liy trdm nhimg
dd trong cung (Pifu 434), tdi 10t 14y quin
4o, dd vit cha tré em, ngudi dién, ngudi say
(Diéu 435), toi 14y trom db vat cta s thin
ngoai qudc (Diéu 438), t6i dao va liy trdm
d6 vat noi md ma (Didu 442), i 1y udm
tray, ngya thuyén bé (Diéu 444), t5i bat trom
cé tai ddm ao (Diéu 445), tdi bit trom ga,
lon, ldy trdm laa (Diéu 446) va tdi lay trom
van ty cam cb (Didu 448).

Trong cdc t4i trdm cép tai san trén day
hanh vi trém cip tAi san cua vta b tinh chét
nguy hiém cho x& héi cao nhit, ngudi pham
cac t9i ndy bi xir chém. Péi vai cac tdi trdm
cép tai san khac, ngudi pham t6i chi bi phat
khd sai hodc luu diy. Hanh vi ldy di cac tai
san cda tré em, ngudi dién, ngudi say ciing
dugc coi 1a trdm cip tai san. Trong truémg
hgp cu thé ndy, ngudi bi hai khong thé nhén
thirc hodic nhin thirc khéng diy dii v& hanh vi
cua ngudi pham t6i va theo quy dinh cia Bo
luit Hong Dirc thi ching vin thudc vé toi
trdm cp tai san, ngudi pham tHi trong trudmg
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hop nay sé& b phat kh sai va bdi thudng gip
doi gia tri tai san dd 14y cua ngudi b hai.

Déi tuong tac déng cha tdi trom cip tai
san theo Bo luat Hong Dirc khdng chi la
nhitg 45 vit nhit dinh, ching c6 thé 1a
quyén vé tai san.Trong truong hop cdm cb
tai san, ngudi d3 nhan cdm cb tai san cua
ngudi khéc lai di 1dy trdm cdc vian tu cAm cé
thi hanh vi ndy ciing bi coi 12 trém cip tai
san. Trong trudng hop nay, ngudi c6 tai san
dem di cAm s& bi thiét hai v& tai san, ho
khéng thé 14y lai hodic chudc lai cic tii san
cim cb do di mét cac vin tu nay va quyén
s& hitu cua ho do d6 bi xdm pham.

Tai san 1a dbi tugng tic dong trong cic
t01 trdm cdp tai san khéng nhét thiét phai co
su quan li, trng coi, bao v¢ thudng xuyén
va ¢6 noi cét giir riéng. CAc hanh vi liy cac
san vét ndng nghiép nhu lba ngoai déng, ca
trong cdc dam, ao ciing dugc coi 1a trom cip
tai san. Trong cic trudng hgp nay ngudi
pham t3i bi phat kh sai va phai bdi thudng
gip d6i gia tri tai san dd chiém doat cho
nguoi chi s¢ hitu.

Dua vio chii thé cia t8i pham va nhin
than ngudi pham t0i ¢ cc ti trdm cip tai
san sau: Tdi ddy t& trom cép d6 vat cla chu
(Piéu 441), t3i quén tic vé, ngudi hiu trong
cung 4y tii san clia nhau (Diéu 434), t6i quan
giam 1am, ngudi coi kho lay tii san trong kho
(Didu 437), t6i nhimg ngudi than thudc 1y tai
san clia nhau (DPiéu 439), t6i con chau it tudi
dua ngudi ngoai vé lay tai san cua bac tén
trudmg (Diéu 440), t6i trom cip lan dau (Didy
429) va t5i trdm cip cia ké trdm da cb tiéng
hogc tai pham (Diéu 429).

Theo quan ni¢m cua luit hinh sy hién dai
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thi t6i trdm cép tai san 13 loai t6i pham cé
chui thé thudng. BAt ki ngudi nao co néng hre
trach nhiém hinh sy va dat 4 tudi luat dinh
cling ¢6 thé tr& thanh chu thé coa t6i trdm
cap tai san. Bo lujt Héng Puc khi quy dinh
vé t6i trdm cip tai san chil y dic biét dén
méi quan hé giita ngudi pham i va ngudi
bi hai, tuy theo tinh chit cia mbi quan hé
nay hinh phat déi véi ngudi trdm cép ti san
¢ thé duogc ting 1én hodc giam di so véi
trirdng hop trdm cép tai san théng thudng.
Di voi mot s6 51 pham cu thé khic ciing cb
cach quy dinh tuong tu.

Néu ngudi pham 151 1a ddy t¢ trong nha
ldy tai san cta ngudi chu thi hinh phat dbi
v6i ngudi dé duge ting 1én. Néu 1a ngudi
thén thude ciing & chung vdi nhau lai lay trom
1ai san cda nhau thi hinh phat lai dugc gidam
nhe. Trudng hgp con, chau trong gia dinh
con it tudi dua ngudi ngoai vé 13y tai san cia
bic tdn trudmg thi hinh phat d8i véi ngudi
pham t4i 14 con, chéu ciing duoc giam di.

Tuy khong c6 quy dinh chung vé tai
pham hofc tdi pham nguy hiém nhu luat
hinh sy hién dai nhung trong Bd lujt H(")ng
Birc cac nha lap phap dd phan hoa trach
nhiém hinh sy ngudi pham tdi trém cip tai
san theo dic diém v& nhan than ngudi pham
t6i. Nguoi trdm cip tai san lin diu thi bi
phat luu diy, néu tai pham thi phat chém
diu. Néu ngudi pham tdi trdém cip tai san da
ndi danh trong thién ha (ké trdm da c6 tiéng)
thi ciing bi phat chém dau.

Dia diém pham t5i trong luat hinh sy
hién dai thong thudong khong 1a tinh tiét dé
tang ndng trach nhiém hinh sy cia ngu
pham t3i néi chung va t6i trdm clip tai sin
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néi riéng. Theo Bo luat Hong Dirc, hanh vi
trdm cép tai san xdy ra trong cung dién c6
tinh chit nguy hiém hon & nhimg dia diém
binh thudmg khac.

Néu nguoi hiu ha trong cung dién hoic
quén tic ha ldy tai sin ca nhau trong pham
vi cung dién ciing bi xir ning hon t61 trom
cip thong thudmg. Tuong tu nhu vy, néu 1a
ngudi ngoai vao cung dién 14y tai san cia
ngudi khac trong cung (khong phai tai san
thudc vé nha vua) thi ciing bi ting ning hinh
phat. Dia diém pham t5i trong cac trudng
hop cu thé ndy tr&d thanh mdt tinh tiét tang
ning trach nhiém hinh sy cua ngudi pham
tdi trdm cAp tai san.

Cén cir vao hoan canh pham t$i c6 cac
to1 trdm cép tai san sau: Toi trOm cép ban
dém (Diéu 439), 16i trom c¢ip vit ban ngdy
(Diéu 429) va tdi thira co c6 trdm, chdy, lut
ldy tai san ngudi 1am nan (Diéu 435).

Hoan canh pham tdi la mdt ddu hiéu
thude vé mit khach quan ctia toi pham. Trong
luat hinh sy hién dai, néu ngudi pham i loi
dung hoan canh khoé khin dic biét cta xa hi
nhu chién tranh, tinh trang khin cip, thién
tai, dich bénh... d& pham i thi trach nhiém
hinh sy cua ngudi pham tdi bi ting ning
(diém | khoan 1 Didu 48 B9 lujt hinh su).®)

Theo Diéu 435 B4 luat Hc‘“)ng Dire, ngudi
pham tdi l¢i dung hoan canh thién tai nhu
lut, chay hodc khi cd trdm cudp xay ra ma
trdm cip tai san ciia ngudi khac thi hinh phat
cia ngudi pham toi khong bi ting ma lai
dugc giam di so véi truomg hop rém cip
binh thuong. Hinh phat d8i voi ngudi pham
tdi trong trudng hop nay chi twong duong
véi hinh phat duge ap dung d6i voi ngudi
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nhat duge cua roi khong tra lai cho ngudi da
dé mét tai san.

Gidng nhu luat hinh sy hién dai, thoi
gian pham t1 khong anh hudng nhidu dén
trach nhiém hinh sy cua i trdm cép tai san,
trong quy dinh vé tOi trém cép tai san ctia B
luat Hoéng Puc thi trudng hop trdm cip tai
san ban dém c¢ hinh phat tuong ty nhu trém
cép ban ngay, déu bi phat luu day.

Theo Bo luat Hong Pic, 161 troém cép tai
san dugc quan niém 13 hanh vi liy tai san
cia ngudi khac ma khong dung vii lwc. Do
¢ quan niém nhu vay nén khong c6 su phin
biét giira tdi trdm cép tai sdn vOi cac t0i xam
pham s& hitu khac nhu t6i lira ddo chiém
doat tai san, toi tham 6 tai san, t0i chiém giir
trai phép tai san... nhu trong cac bo luét hinh
su hién dai ngay nay.

2. Pic diém ndi bat caa vé ki thuit 1ap
phéap hinh sy khi quy dinh toi trom cép tai
san trong Bo luat Héng Puc la trong mét
didu lust cu thé cac nha lap phap quy dinh
nhiéu t6i pham khac nhau tuy giira chiing c6
mbi quan hé nhét dinh.

Vi du: Ditu 429 quy dinh v& tdi trdm cép
tdi sin nhung bén canh d6 con quy dinh t6i
chira chip, tidu thu tai san trdm cip, tdi
khong t5 gisc ngudi pham ti trdm cap tai
san. Diéu 443 quy dinh tdi trdm cap db vat
noi md ma va tdi xadm pham md ma, hai cbt.
Didu 431 quy dinh ti trém cip dd vit trong
lang, toi thiéu trach nhiém ctia quan gift ling
dé xay ra trdom cip hojc @3 tho hu nat. Cac
t0i pham nay cé quan h¢ nhét dinh v&i nhau
nhung viéc quy dinh nhiéu t6i pham cu thé
trong mot diéu luat s& dn dén su chdng chéo
trong cac quy dinh va gdy khé khan cho
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ngudi 4p dung phép ludt trong xét xur toi
pham. Do cach quy dinh nay nén mdi diéu
ludt vé toi pham cu thé khong thé cé mét toi
danh chung bao quat toan bd cic hanh vi
pham tdi, dugc coi nhu tén cia diéu lujt
trong nhiéu b luit hinh sy hién dai ngay
nay. V&i cach quy dinh ndy, cic nha lip
phap ciing khong thé xay dung nén céc loai

cdu thanh t6i pham co ban, ting ning, giam

nhe cha mdt 16i pham cu thé.

Khi quy dinh v ti trém cip tai san hodc
mot 61 pham khéc, cac nha 14p phap ludn cin
¢t chii yéu vao hanh vi pham t5i cy thé. Hanh
vi d6 cdn duge bd sung bing céc tinh tiét vé
d5i tuong tac déng cua toi phan, chii thé hodc
nhén thin nguoi pham t6i va hoan canh pham
t0i. Pdy 1a cac quy dinh rit chi tiét v& toi
pham cu thé néi chung va t6i trdém cip tai san
noéi riéng, twong ng véi mdi hanh vi pham
t6i cu thé 1a hinh phat ¢ dinh véi loai va mirc
cu thé cho ngudi pham t6i trom cép tai san.

3. Ngoai cdc diic diém chung cia ludt
hinh su phong kién Viét Nam nhw hinh phat
c6 tinh chit tan khéc khi dya vao ngii hinh,
hinh phat dugc dp dung khong binh ding déi
v&i ngudi pham tdi ¢ than phan khic nhau,
quan lai hodc ho hang thin thich cia nha vua
duge giam hodc mién hinh phat... thi cac
quy dinh vé hinh phat va bién phap tu phép
dbi véi ngudi pham t8i trdm cip tai san con
¢6 mot s6 dic diém riéng sau:

- Thir nhdt, hinh phat di v6i ngudi
pham 151 trom. cdp tai san c¢Ga nha vua ludn
la tr hinh. Noi dung trén duge quy dinh
trong cac diéu 430, 431 v& t5i trdom cép tai
san cua nha vua nhu 4n, xe, kiéu, dd ngu
dung khic hodc la d6 vét duoc ding tho
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trong cac ling miéu.

- Thir hai, bén canh cac hinh phat chinh
trong ngi hinh, B$ lut Hng Pirc ¢on quy
dinh hinh phat b sung d8i v6i ngudi pham
t0i. Céc hinh phat bd sung c6 thé 4p dung
dbi véi nguoi pham toi trdm cdp tai san la
tich thu dién san (cac didu 430, 431) hoic
tich thu trang trai (Diéu 455).

- Thir ba, ngudi pham t3i trém cdp tai san
phai boi thuwomg thiét hai cho ngudi chit s& hiru
véi cée mire cu thé khac nhau: Mt phin ba tang
vét (Diéu 429) hoic gép doi (Diéu 435, 436).

- Thit tur, mét s6 quy dinh ¢6 ndi dung thé
hién sir nhan dao déi voi ngudi pham i fa
phu nit nhu gidm hinh phat mdt bic déi véi
phu nit pham t5i trdm cap tai san & giat doan
pham t6i chua dat (Diéu 450) hoic pham tdi
trom cép ga, lon, lia ma (Didu 446).

- Thir ndm, B luédt quy dinh hinh thirc
khen thudng cho ngudi cdo gidc hanh vi
chira chip ngudi pham tdi trém cip tai san
trong cac trang trai. Hinh thirc khen thudng
1a mot phin mudi sb rudng dat trang trai bi
tich thu (Diéu 455)./.

(1).Xem: Quéc triéu hinh luat, Luat hinh tridu L&,
Luét Hdng Btrc, Nxb. Chinh tri quéc gia (1995).

(2). Tir hinh 14 loai hinh phat cao nhit trong hé théng
hinh phat 6 tén 1a ngii hinh. Ngii hinh bao gdm: xijy
{danh bing roi), tnrgng (danh bing gay), dé (khé sai),
huu (day di noi khac) va tir (tir hinh). Ngudi pham t6i
trém cép tai san c6 thé bj xr tr hinh va dugc thue
hién bing hinh thirc chém déu.

(3).(4).Xem: PGS.TS. Nguyén Ngoc Hoa (2004),
“Vdn dé 1pi pham trong Quéc triéu hinh lugt”, Québc
triéu hinh luat, Lich sir hinh thanh néi dung va gi4 tri,
Nxb. Khoa hoc x4 héi, Ha Noi, tr. 206, 218.

(5).Xem: B ludt hinh sy cia nwéc Cong hoa xi hoi
chil nghia Viét Nam, Nxb. Chinh trj quéc gia (2000), tr. 39.
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