NGHIEN CUU - TRAO BOI

HOAN, TAM DINH CHI, PINH CHI
VA TRA LAI DON YEU CAU THI HANH AN DAN SU

rong qua trinh thi hanh an dan sy o thé
Tgap nhimg tré ngai khach quan dn dén
viéc thi hanh 4n chua thé thuc hién dugc,
tam thoi bi gidn doan, khong thé thi hanh an
tiép duge hodc khong thé thi hanh an duoc.
Vi viy. co quan thi hanh 4n phdi ra cic quyét
dinh hodn thi hanh &n, tam dinh chi thi hanh
an. dinh chi thi hanh an hoéc tra lai don yéu
cdu thi hanh 4n. Qua nghién clru cic quy dinh
cla Phap 1énh thi hanh an dén sy nim 2004
(PLTHADS nam 2004) chiing t5i ¢6 mdt sd y
kién trao ddi vé hodn, tam dinh chi, dinh chi
va tra lai don yéu cdu thi hanh an dan sy.
1. Hoén thi banh an
Theo Tir dién tiéng Vigt “hoan” 13
“chuyén thoi diém da dinh dé lam viée gi do
sang thoi diém khic muon hon™\" “tam™ 13
“lam vi¢c gi dé ngieng lai trong mét thoi
gian, khi ¢6 diéu ki¢n sé thay déi > Trong
khoa hoc phap li, “hoan thi hanh dn la
chuyén thoi diém thi hanh ban dn, quyét dinh
din sw da dinh sang thoi diém khdc mudn
hom ™" “tam dink chi thi linh an 1o tgm thoi
ngirng viée thi hanh ban dn, qilyé! dinh ddn
sw dang duwoc thi himk” Y Nhu vdy, hodn thi
hanh an khéc vdi tam dinh chi thi hanh 4n &
chd hoan thi hanh an 1a vigc co quan thi
hanh an quyét dinh chua cho thi hanh ban
an. quyét dinh dan su. Trong truong hop ndy
co quan thi hanh 4n d2 ra quyét dinh thi hanh
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4n nhung chua t6 chirc thi hianh ma chuyén
thai diém thi hanh ban an, quyét dinh dan sy
d4 dinh sang thoi diém khac mudn hon, con
tam dinh chi thi hanh an |3 viéc co quan thi
hanh an tam thoi cho dirng vige thi hanh ban
an, quyét dinh dan sy dang duoc co quan thi
hanh an t§ chirc thi hanh. Do d6, hoan thi
hanh n va tam dinh chi thi hanh 4n chi khac
nhau & thoi diém cho thi hanh ban an, quyét
dinh din sy. Cing la mdt cin ¢ phip li
nhung néu xuét hién & thoi diém co quan thi
hanh 4n chua thi hanh an, chua t6 chire vige
cudng ché thi hanh an thi co quan thi ganh
an ra quyét dinh hodn thi hanh an, con néu
xuét hién & thoi diém ban 4n, quyét dinh d3
thi hanh duoc mot phin hodc co quan thi
hanh an da ra quyét dinh cudng ché thi co
quan thi hanh 4n ra quyét dinh tam dinh chi
thi hanh 4n. Digu nay di duoe quy dinh tai
khoan 1 Piéu 24, khoan 2 Didu 25 Phap lénh
thi hanh 4n dén sy ndm 1993. Khdng hiéu vi
Ii do gi, dua trén co s& ndo ma PLTHADS
nim 2004 khéng tiép tuc ké thira nhimg quy
dinh ndy cia Phap lénh thi hanh 4n dén sy
ndm 1993, boiné hoan toan phi hop vdi ban
chét, d3c diém cua viéc hoan thi hanh 4n va
tam dinh chi thi hanh an. Vi viy, ching t6i
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kién nghi nén bd sung vao Diéu 27
PLTHADS niam 2004 cac cidn cir quy dinh
tai diém a, b khoan 1 Diéu 26 va chuyén quy
dinh tai diém c. d khoan 1 Didu 26 sang
Piéu 27 PLTHADS nam 2004.

Theo diém ¢ khoan 1 Diéu 26
PLTHADS nam 2004 thi thu trudng co quan
thi hanh an cé quyén ra quyét dinh hoan thi
hanh an trong truong hop ngudi phai thi
hanh cac khoan ndp ngin sich nhd nudc
khong co tai san hodc ¢6 tai san nhung gia tri
tai san do khong du chi phi cudng ché thi
hanh 4n hodc ¢6 tai san nhung tai san thudc
loai khong dugce ké bién. Nhu véy, khi ngudi
phai thi hanh an khéng c6 tai san dé thi hanh
an thi viéc thi hanh an phai tam thoi ngung
lai va khit nao ngudi phai thi hanh an ¢o tai
san dé thi hanh an thi viéc thi hanh an lai
dloc tiép te. Vay tai sao khong quy dinh
day la can cir tam dinh chi thi hanh 4n ma lai
quy dinh 13 cén cir hoan thi hanh an. Ngoai
ra, theo khoan 1 Didu 14 Nghi dinh sb
173/2004/ND-CP ngay 30/9/2004 cua Chinh
phit quy dinh vé thi tuc cudng ché va xu
phat vi pham hanh chinh trong thi hanh an
dédn sy thi thoi han hodn thi hanh an trong
trudng hop nay la khong qua 90 ngay ké tr
ngay ra quyét dinh hodn. Viéc quy dinh thoi
han hodn thi hanh an phu vay ciing khong
hop li bai 18 néu hét thai han 90 ngay ké tur
ngay ra quyét dinh hodn thi thi truong co
quan thi hanh an phai ra quyét dinh tiép tuc
thi hanh an nhung néu ngudi phai thi hanh
4n vAn khong c6 tai san dé thi hanh 4n thi co
quan thi hanh 4n giai quyét nhu thé nao? Thu
truong co quan thi hanh an lai tiép tuc ra
quyét dinh hoan thi hanh 4n sao? Va viéc ra
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quyét dinh hoan thi hanh an va quyét dinh
tiép tuc thi hanh an dén bao gid dimg lai?
Khoan 4 Diéu 14 PLTHADS nim 2004,
khoan 1 Diéu 8 Nghi dinh s 173/2004/ND-
CP ngay 30/9/2004 cua Chinh phu quy dinh
khi t& chirc thi hanh 4n thi co quan thi hanh
an phai c6 trach nhiém xac minh diéu kién
thi hanh cua ngudi phai thi hanh an, phai xac
minh khi no ngudi phai thi hanh an ¢6 didu
ki¢n dé thi hanh an va khi phat hién nguoi
phéi thi hinh 4n ¢6 diéu kién dé thi hanh 4n
thi co quan thi hanh an lai tiép tuc thi hanh
an. Do do6, truong hop nay khdéng nén quy
dinh thoi han hodn thi hanh an ma chi nén
quy dinh khi diéu kién hozn thi hanh an
khéng con thi thu trudng co quan thi hanh an
ra quyét dinh tiép tyc thi hanh an.

Theo diém d khoan 1 Diéu 26
PLTHADS nam 2004 thi phai hoan thi hanh
an trong trudng hop c6 tranh chip vé tai san
ké bién ma dang dugc tod an thy li, giai
quyét. Tuy nhién, day ciing khong phai la
¢én cir ctia hodn thi hanh an vi nhu phan tich
¢ trén, hodn thi hanh an chi trong truong hop
ban an, quyét dinh dan su chwa dugc dua ra
thi hanh, co quan thi hanh an da ra quyét
dinh thi hanh &n nhung chua t8 chirc cudng
ché thi hanh an va chua thi hanh duoc khoan
ndo con day la truomg hop co quan thi hanh
an dang cho thi hanh ban an. quyét dinh dan
sw va khi tién hanh ké bién tai san thi gap
phai sy tranh chdp vé tai san ké bién dang
dugc toa an thu li, giail quyét ddn dén viéc thi
hanh an phai tam thoi ngimg lai. Do d6, day
phai 1a can cir tam dinh chi thi hanh an. Va
nhu vay Diéu 27 PLTHADS nam 2004 cin
b6 sung thém:
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“Ngudi ¢6 thim quyén ra quyét dinh thi
hanh an ¢6 quyén tam dinh chi thi hanh an
trong nhimg trudng hgp sau diy:

a. Khi ¢6 cin ¢t dugce quy dinh tai diém
a, b khoan 1 Diéu 26 cua Phap lénh nay;

b. Ngudi phai thi hanh an khong ¢o diéu
kién, kha ning dé thi hanh an. Khi li do tam
dinh chi thi hanh an khéng con thi Thuo
truong ¢o quan thi hanh an ra quyét dinh tiép
tuc thi hanh an; ‘

c. Tai san ké bién c¢6 tranh chdp dang
duoc toa an thu i, giai quyét...”.

2. Tam dinh chi thi hanh an

Khoan 2 Diéu 27 PLTHADS nam 2004
quy dinh: “Ngudi dd khang nghi ban dn,
quyét dinh theo thi tyc giam doc tham, tdi
tham 6 quyén quyét dinh tam dinh chi viée
thi hinh ban dn. quyét dinh do. Thoi han tam
dinh chi thi hanh dn khdng qud 6 thang, ké
tir ngay ra quyét dinh tam dinh chi thi hanh
an...”. Theo chung t6i, thoi han tam dinh chi
thi hanh 4n theo quy dinh cua PLTHADS
can phai dugc quy dinh lai vi né mau thuin
véi thoi han mé phién toa gidm ddc thdm, tai
thdm quy dinh tai Piéu 293, Biéu 302, Diéu
310 BO lugt td tung dan sy (BLTTDS). Theo
Piéu 293 BLTTDS thi thai han mé phién toa
giam dbc thim, tai thim 1a 4 thang ké tir
ngay nhian dugc khang nghi. Diéu 302
BLTTDS quy dinh quyét dinh giam déc
thim, tai thim c6 hiéu luc phap luat ngay,
rong khi dé khoan 2 Diéu 27 PLTHADS
nam 2004 lai quy dinh thoi han tam dinh chi
thi hanh an 1a khong qua 6 thang, ké tir ngay
ra quyét dinh tam dinh chi thi hanh an. Nhu
véy. khi di ¢6 quyét dinh giam dc thim. tai
thAm r6i ma van con tam dinh chi ban 4n,
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quyét dinh bi khang nghi 1a khéng hop 1i.

Vi vdy, dé khic phuc miu thuin trén,
khoan 2 Diéu 27 PLTHADS nam 2004 nén
sita lai theo hudng: “Ngudi di khang nghi
ban an, quyét dinh d3 c6 hidu luc phap luat
theo thu tyc giam déce thim, tai thim co
quyén ra quyét dinh tam dinh chi thi hanh ban
an, quyét dinh d6. Thoi han tam dinh chi
khong qua 4 thang, ké tir ngay ra quyét dinh
tam dinh chi thi hanh 4n. Hét thdi han tam
dinh chi thi hanh an ma co quan thi hanh an
chua nhan duge quyét dinh giam déc thim
hojc tai thdm, thi thu trudmg co quan thi hanh
an ra quyét dinh tiép tuc thi hanh an...”.

Ngoai ra, Diéu 27 PLTHADS nam 2004
chi quy dinh ¢ hai trudng hop dan dén tam
dinh chi thi hanh 4n. Ching tdi cho rang quy
dinh nhu vy 14 chua diy di ma phai bd
sung mot sb can cir tam dinh chi thi hanh an
nhur trén da kién nghi. ’

3. Pinh chi thi hanh 4n

Diéu 28 PLTHADS nam 2004 mai chi
quy dinh cic can cit din dén dinh chi thi
hanh 4n nhung lai chua quy dinh vé hiu qua
phap li cia viéc dinh chi thi hanh an. Theo
Tir dién tiéng Viét “dinh chi” 13 “ngitng lui
hodic lam cho phai ngirmg lai trong mét thoi
gian hodic vinh vién™> Trong khoa hoc phap
li, “dinh chi thi hanh an” 1a “ngung viéc thi
hanh ban dn, quyét dinh dan sie” ' Nhu viy,
khi co quan thi hanh an ra quyét dinh dinh
chi thi hanh an thi hoat dong thi hanh an
ciing duong nhién chdm dut, ban 4n, quyét
dinh s& khong duge dua ra thi hanh nita, cic
bén duong sy ciing chim dit moi quyén va
nghia vu ctia ho da tuyén trong ban an, quyét
dinh ké ca nghia vu dbi vai Nha nuoc. Khi
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¢6 quyét dinh dinh chi thi hanh 4n thi dwong
sir khdng ¢6 quyén yéu cau thi hanh an nita
trir trudng hop ngudi phai thi hanh an bi toa
an ra quyét dinh m& thi tuc giai quyét yéu
ciu tuyén bd pha san doanh nghiép. Theo
quy dinh cua Luét phé san sau khi toa an ra
quyét dinh m& thu tuc gidi quyét yéu clu
tuyén bd pha san, doanh nghiép, hop tac xa
lAm vao tinh trang phé san s& phai tién hanh
thi tuc phuc hdi hoat déng kinh doanh hoic
thi tuc thanh li tai san. Khi thim phéan ra
quyét dinh dinh chi thi tuc phuc hdi hoat
dong kinh doanh ciia doanh nghiép, hop tac
X& 1dm vao tinh trang pha san, viéc thi hanh
an dan su bi dinh chi theo quy dinh tai Diéu
57 Luat pha san chwa duoc thi hanh sé dugc
tiép tuc thue hién. Do d6, ching t6i kién
nghi bé sung vao Diéu 28 PLTHADS nim
2804 quy dinh vé hau qua phap li cua viée
dinh chi thi hanh an nhu sau: “l. Khi cé
quyét dinh dinh chi thi hanh 4n thi duong sy
khdng c6 quyén yéu ciu thi hanh 4n nira trir
truomg hop duge quy dinh tai khoan § Diéu
28 Phap lénh nay va cac trudng hop phap
ludt ¢6 quy dinh khéc. 2. Khi ¢6 quyét dinh
dinh chi thi hanh an, co quan thi hanh 4n xo0a
tén viéc thi hanh 4n trong sb thu li viéc thi
hanh 4n dan sy. 3. Trong trudng hop thi
hanh an theo don yéu ciu thi khoan 1¢ phi
ma ngudi dugce thi hanh an d3 ndp dugce sung
vao cOng quy nha nudc”.

4. Tra lai don yéu cau thi hanh an

Piéu 29 PLTHADS nam 2004 quy dinh:
“Thu truong co quan thi hanh dn cé tham

quyen ra quyvét dinh thi hanh an c6 quyén tra .

lai don yéu cdu thi hanh an va ban dn. quyét
“dinh cho wnguoi dwoc thi hanh an trong
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truomg hop ¢6 quyét dinh dink chi viéc thi
hanh dn hodc ¢6 cdn cir xdc dinh ngudi phai
thi himh dn khéng ¢6 tai san dé thi hanh én
Khi ngueoi phai thi hanh dn cé diéu kién thi
hanh thi ngudi digc thi hanh an c6 quyén yéu
cdu thi hanh ban én, quyét dinh trong thoi
han quy dinh tai khoan 1 Diéu 25 Phdp 1énh
nay, ké tir ngéy.co diéu kién thi hamh”. V& quy
dinh nay chang t8i c6 mét s& ¥ kién nhur sau:

Thir nhdt, @81 véi truomg hop trd lai don
yéu cau thi hanh an khi d3 ¢6 quyét dinh dinh
chi thi hanh 4n theo chung tdi la khong can
thiét vi nhu trén d3 phan tich hau qua phap Ii
cua viéc dinh chi thi hanh an 14 co quan thi
hanh 4n s& chim dat viéc thi hanh ban 4n,
quyét dinh dan su, duong sy khéng cb quyén
yéu cdu thi hanh an nira nén khoéng nhat thiét
phai tra lai don yéu cau thi hanh an. Thue chét
viéc quyét dinh tra lai don yéu cdu thi hanh an
chi lam r6i rAm thém qua trinh thi hanh 4n chir
khong ¢6 tac dung ddi véi vie thi hanh an. Vi
vdy, theo ching t6i nén bo can cir tra lai don
yéu cau thi hanh 4n trong trudmg hgp 6
quyét dinh dinh chi thi hanh 4n.

Thir hai, nhu d3 phan tich ¢ phan hodn
thi hanh an, néu ngudi phai thi hanh an
khéng c6 diéu kién, kha nang dé thi hanh an
thi viéc thi hanh an phai tam thoi bi gian
doan. Do do, day khong phai la cén clr tra lai
don yéu ciu thi hanh 4n ma la cin ci tam
dinh chi thi hanh an. Mat khac, néu quy dinh
14 can cir tra lai don yéu céu thi hanh 4n thi
sau khi phét hién ngudi phai thi hanh an cé
tai san, kha nang thi hanh an thi ngudi duoce
thi hanh &n c6 quyén ndp lai don yéu cu thi
hanh &n. Nhung co quan thi hanh an nao sé&
tiép nhan don yéu cau thi hanh an tré lai, day
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l4 vin dé gap rit nhiéu vuong méc trong
thue té. Vi vay, ching téi kién nghi chuyén
can cir tra lai don yéu cdu thi hanh 4an do
ngudi phai thi hanh an khéng c6 didu kién,
kha ning dé thi hanh 4n sang Diédu 27
PLTHADS nim 2004.

Thit ba, Theo quy dinh tai khoan 8 Diéu
28 PLTHADS nam 2004 thi thu truéng co
quan thi hanh an ra quyét dinh dinh chi thi
hanh an khi thoi hi¢u yéu cau thi hanh an da
hét. Ngoai ra, Diéu 9 Nghi dinh sé
173/2004/ND-CP ngay 30/9/2004 cia Chinh
phii quy dinh néu ¢ can cir xac dinh don
yéu ciu thi hanh 4n da hét thoi hidu thi thy
trudng co quan thi hanh an ra quyét dinh
khong chdp nhén yéu cdu thi hanh an qua
han. Nhu vdy, cing la cidn ctr thoi hiéu yéu
cdu thi hanh 4n di hét nhung néu trong
truong hop khi co quan thi hanh an nhén
dugc don yéu cau thi hanh an cia ngudi
dugc thi hanh 4n va chua ra quyét dinh thi
hanh 4n ma phat hién thoi hiéu yéu ciu thi
hanh an di hét thi tho truong co quan thi
hanh 4n ra quyét dinh khong chip nhan yéu
cau thi hanh 4n qua han, con khi tha truong
co quan thi hanh 4n da ra quyét dinh thi hanh
an roi mai phat hién thon higu yéu cau thi
hanh an da hét thi thu trudng co quan thi
hanh 4n ra quyét dinh dinh chi thi hanh é4n.
Ching t&i cho rang khi thil trudng co quan
thi hanh an chua ra quyét dinh thi hanh an
ma phat hién thoi higu yéu céu thi hanh an
da hét thi ra quyét dinh tra lai don yéu ciu
thi hanh an thi hgp i hon 1 ra quyét dinh
khong chip nhin yéu céu thi hanh an qua
han bdi 1& theo khoan 3 Diéu 25 PLTHADS
nam 2004 thi trong trudmg hop khdng ¢6 can
ctr khdi phuc thoi hiéu yéu ciu thi hanh 4n
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thi thi trudng co quan thi hanh 4n ra quyét
dinh khong chip nhin yéu céu thi hanh an
qué han. Viéc khoi phuc thdi hidu yéu ciu
thi hanh an trong trudng hop nay 1a do ngudi
yéu ciu thi hanh 4n chimg minh duge do tro
ngai khich quan hodc do su kién bit kha
khiang ma khéng thé yéu cdu thi hanh an
ding thai han. Do do, néu ra quyét dinh
khong chap nhan yéu cau thi hanh 4an qua
han khi phat hién thdi hidu yéu céu thi hanh
an di hét 1am cho ngudi ta lAm tudng ring
viéc ra quyét dinh khong chip nhin yéu céu
thi hanh an qua han trong trudng hop nay la
do ngudi yéu cau thi hanh an khong co du
can ¢t dé chimg minh minh gap phai tro
ngai khach quan hodc su kién bat kha khang
chir khong phai do théi hiéu yéu cdu thi hanh
an da hét. Vi vdy, ching t5i kién nghj bd
sung vao Diéu 29 PLTHADS nam 2004 nhu
sau: “Ngudi ¢b thdm quyén ra quyét dinh thi
hanh 4n c6 quyén tra lai don yéu cdu thi
hanh an cho ngudi duge thi hanh an, nguoi
phai thi hanh an trong trudong hop thoi hiéu
yéu chu thi hanh an di hét”. Tuy nhién,
trudng hop nay cin phai hiéu 13 khi thu
truong co quan thi hanh dn chua ra quyél
dinh thi hanh an, con néu da ra quyét dinh
thi hanh an rdi thi phai can cir vao khoan 8
Diéu 28 PLTHADS nam 2004 dé ra quyét
dinh dinh chi thi hanh an./.
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