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V i:m'. u.,i\ iy' /u/_. .ii- •., , (T 

I. Ngudi thuc hien hanh vi nguy hiem 

cho xa hdi ma Bd luat hinh sir quy djnh la tdi 

pham trong tinh trang say do diing rugu cd 

bj coi la cd ldi khdng? 

De tra ldi cau hdi nay can phai lam rd 

cac van de sau: Say rugu cd anh hudng nhu 

the nao den nang lire nhan thirc va nang lire 

dieu khien hanh vi ciia ngudi say? Tai sao 

ngudi say do diing rugu bj coi la ngudi cd 

ldi ddi vdi hanh vi ciia minh? 

Ve cau hdi thir nhat, hien cdn cd cac y 

kien khac nhau. Cd y kien cho rang ''Khi mdt 

ngudi say ruau thi ndng lue nhdn thirc vd 

ndng lue dieu khien hdnh vi cua ho tuy cd bi 

gidm sut nhung ho vdn giii duac nhirng mdi 

lien he tuang ddi binh thudng vdi the gidi 

ben ngodi. Ngudi dy chua mdt hdn sit nhdn 

thiic dung ddn ve hodn cdnh ben ngodi... 

ngudi say vdn nhdn thitc vd dieu khien duac 

hdnh vi cua minh'^!'' * Y kien khac thi cho rang 

'Ngudi trong tinh trgng say ruau... Id ngudi 

mdt kha ndng nhdn thitc, mdt khd ndng dieu 

khien hdnh vi cua minh. Neu ngudi cdn kha 

ndng nhdn thitc vd khd ndng dieu khien hdnh 

vi, cdn giit duac mdi lien he vdi the gidi ben 

ngodi thi dii ndng lue nhdn thitc vd ndng lue 

dieu khien hdnh vi cd bi hgn che ciing khdng 

the coi Id ngudi say ruau".^ 

Chiing ta cd the de dang nhan thay ca hai 

y kien tren chua hoan loan chinh xac, chua 

cd su phan biet cac mirc do say rugu, nang 

nhe khac nhau trong thuc te. Thuc te cho 
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thay say rugu cd anh hudng d cac mirc do 

khac nhau den nang lire nhan thirc va nang 

ItJC dieu khien hanh vi cua con ngudi. Trong 

tinh trang say rugu, nang lire nhan thirc va 

nang \uc dieu khien hanh vi ciia ngudi say 

cd the chi bj han che (trong trudng hgp say 

nhe) hoac bj loai trir (trong trudng hgp bj say 

nang) tuy thudc vao loai rugu va lugng rugu 

da udng, vao kha nang chju dimg va trang 

thai CO the, sire khde cua mdi ngudi dat trong 

hoan canh cu the chir khdng phai chi bj han 

che nhu y kien thir nhat va cung khdng phai 

ludn bj loai trir nhu y kien thir hai. Bdi 

"Ruau Id chdt ddc chung cua te bdo, khi hdp 

thu vdo, cd anh hudng chu yeu den he thdn 

kinh trung uong. Do do hogt ddng thdn kinh 

cao cdp bi rdi logn. Khi diing mdt luang 

ruau tuang ddi nhd, ngudi say ruau trd nen 

thodi itc che, ndi nhieu, khi sdc tdng, khd 

ndng phe phdn vd tu kiem tra hdnh vi cua ban 

thdn bi gidm di... vdi mdt luang ruau lucmg 

ddi lan ddn den cdc rdi logn nghiem trong ve 

van ddng, rdi logn sit chinh xdc vd phdi hap 

van ddng, tu duy Id do, tri gidc bi trd nggi ro 

ret...'"!' ^ Do dd khi mdt ngudi say rugu thi 

nang lire nhan thirc va nang lire dieu khien 

hanh vi ciia hg ludn bj anh hudng d cac mirc 

do khac nhau tuy thudc vao mirc do say nhe 

hay nang. Neu say rugu d mirc do nhe thi 

* Giang vien chinh Khoa luat hinh sy 
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diing nhu y kien thir nhat, nang lire nhan thirc 

va nang lire dieu khien hanh vi cua ngudi say 

chi bj giam sut, ngudi say chua mat han sir 

nhan thirc dung dan ve hoan canh ben ngoai 

ma chi bj han che nang lire nhan thirc va 

nang lire dieu khien hanh vi ciia minh. 

Nhung neu say rugu d mirc do nang thi dung 

nhu y kien thir hai, ngudi say da mat nang 

lire nhan thirc va nang lire dieu khien hanh vi 

cua minh chir khdng chi bj giam sut. 

Ve cau hdi thu hai, nhu phan tich tren 

day, ngudi trong tinh trang say do diing rugu 

thi nang lire nhan thirc va nang lire dieu 

khien hanh vi cua hg cd the chi bj giam siit 

(neu say d mirc do nhe) hoac cd the bj loai 

trir (neu say d mirc do nang). Nhung ve mat 

phap li, Dieu 14 Bd luat hinh sir Viet Nam 

nam 1999 (BLHS) quy djnh "Ngudi phgm 

tdi trong tinh trgng say do diing ruau... thi 

vdn phai chiu Irdch nhiem hinh sii". Vdi quy 

djnh nay luat hinh su Viet Nam da xac dinh 

ngudi pham tdi trong tinh trang say rugu la 

ngudi cd nang lire trach nhiem hinh sir, la 

ngudi cd ldi. Can chit y la: trong quy djnh 

cua Dieu 14 BLHS nha lam luat sir dung 

cum tir "ngudi pham tdi" tuang tu nhu trong 

quy djnh ciia Dieu 9 va Dieu 10 BLHS la 

ngudi cd ldi ma khdng sir dung ciim tir 

"ngudi thirc hien hanh vi" la ngudi khdng cd 

ldi do khdng cd dieu kien khach quan de cd 

ldi (Dieu 11) hoac do khdng cd dieu kien 

chu quan de cd ldi (Dieu 13). Phai chang nha 

lam luat da ngam djnh rang ngudi pham tdi 

trong tinh trang say do diing rugu la ngudi 

cd ldi va do cd ldi nen phai chju trach nhiem 

hinh su. Neu nhu vay thi dua tren co sd nao 

nha lam luat nude ta khang dinh ngudi thuc 

hien hanh vi nguy hiem cho xa hdi trong tinh 

trang say do diing rugu la ngudi cd ldi. Bao 

cao cua Chinh phu trudc Qudc hdi nam 1983 

v^ phin chung cua Bd luat hinh sir cd doan 

vi6t ""Tinh trgng say ruau hay kich thich 

mgnh bai mdt chdt khdc ciing Idm ngudi ta 

mdt khd ndng nhdn thirc, mdt khd ndng dieu 

khien hdnh vi cua minh. Tuy nhien, ngudi 

say hay bi kich thich mgnh bdi mot chdt khdc 

vdn phai chiu trach nhiem hinh su vi tinh 

trgng say ruau hay bi kich thich mgnh bdi 

mdt chdt khdc Id tinh trgng ngudi do tu dgt 

minh vdo, tuy biet rdng trong can say ruau, 

con bi kich thich mgnh ngudi ta cd the co 

hdnh vi phgm tdi"-^^' Theo bao cao nay thi 

dung nhu GS.TS. Nguyen Nggc Hda da viet: 

"Ngudi say vdn bi coi Id cd ndng lite Irdch 

nhiem hinh .su mac dii thuc te ndng lue nhdn 

thuc vd ndng lire dieu khien hdnh vi cua ho 

bi hgn che hodc bi logi trit, chinh vi ho co 

ndng lue Irdch nhiem hinh sit khi dgt minh 

vdo tinh trgng say vd nhu vay ciing cd nghia 

vi ho dd tu tudc bd ndng lite nhdn thitc va 

ndng lue dieu khien hdnh vi cua minh tu dgt 

minh vdo tinh trgng ndng lue Irdch nhiem bi 

hgn che hodc bi logi trit. Ho Id ngudi co ldi 

ddi vdi tinh trgng say ciia minh vd do vay 

ciing cd ldi ddi vdi hdnh vi nguy hiem cho xa 

hdi dd thitc hien trong khi say ruau'!' ' Quan 

diem nay phii hgp vdi quan diem cua Giao 

su A.B. Xa-kha-ndp "Tinh cd ldi cua ngudi 

dy vdi hdnh vi bi quy ket Id toi phgm khdng 

ehl Irong thdi diem true tiep thuc hien hdnh 

vi tdi phgm md ca trong thdi diem trudc do. 

thdi diem udng ruau cd lien quan den su 

thuc hien tdi phgm"}^^ Trong cudn "Cd luat 

Viet Nam va tu phap su", luat gia Vu Van 
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Mau cung cd quan diem tuang tu cac quan 

diem tren day khi binh luan quy djnh ciia 

luat trieu Nguyen ve trach nhiem hinh sir cua 

ngudi pham tdi trong tinh trang say do diing 

rugu.̂ ''̂  Ong viet: ''So dT lugt trieu Nguyen 

dd cd mdt ihdi dd nghiem khdc ddi vdi ngudi 

say ruau phgm phdp cd le ciing khdng ngodi 

y nghT Id ngudi ndy dd cd ndng lue Irdch 

nhiem ngay tii' lue udng ruau qud chen khien 

mdt tri khdn. Ndi khdc di Id, tinh trgng vd tri 

thitc cua phgm nhdn say ruau khdng cd nhiing 

nguyen nhdn chinh ddng. Han nua giai phdp 

ndy cua ludl ciing Id nhdm muc dich ngdn 

ngita su ruau che hu ne/".***' Chiing tdi hoan 

toan nhat tri vdi cac y kien tren day va khang 

djnh ngudi say rugu dii say nang hay say nhe 

van bj coi la cd ldi va ldi dugc xac djnh bdi 

thai do tam li ciia ngudi ay khdng chi ddi vdi 

hanh vi nguy hiem cho xa hdi do ngudi ay 

thuc hien trong khi say ma cdn ca ddi vdi tinh 

trang say ciia ngudi ay niia. 

Y kien khac lai cho rang: "Ngudi binh 

thudng (ngudi cd ndng lue Irdch nhiem) neu 

udng ruau... Idm say cd the giam siit hodc 

mdt hdn ndng lue nhdn thitc vd ndng lue 

dieu khien hdnh vi cua minh. Khi ndng lite 

Irdch nhiem gidm sut nhung chua mdt hdn 

thi dieu kien cua Irdch nhiem hinh sit a 

ngudi da thuc hien hdnh vi nguy hiem cho xd 

hdi cdn tdn tgi, ngudi dy vdn cd ndng lue 

Irdch nhiem dii ndng lite dy khdng ddy du 

nhu ngudi binh thudng (ndng lue hgn che). 

Nhung neu udng ruau den mite say ndng, 

mdt khd ndng nhgn thirc vd dieu khien xu su 

cua minh, Ira thdnh ngudi khdng cdn ndng 

lue Irdch nhiem thitc te vd trong tinh trgng 

nhu vay hp dd thuc hien hdnh vi md lugt 

hinh sit xdc dinh Id tdi phgm thi dieu kien 

cua Irdch nhiem hinh su thuc te khdng tdn 

tgi nita, xdc dinh Irdch nhiem hinh sit vdi ho 

Id sit quy tdi khdeh quan""!^^ 

Chung ta cd the thay rd diem chua hgp li 

trong y kien nay. Theo doan trich dan tren 

thi tac gia phan biet trach nhiem hinh sir cua 

ngudi say dua tren hai mirc do say rugu 

nang va say rugu nhe. 

Thit nhdt, neu ngudi say rugu d mirc do 

cdn nhe chi lam ngudi say bj giam silt nang 

lire nhan thirc va nang lire dieu khien hanh vi 

chir chua bj mat han nhirng nang lire nay thi 

dieu kien cua trach nhiem hinh sir van cdn. 

Ngudi say van cdn dieu kien chu quan de cd 

ldi va vi ngudi say nhe la ngudi cd ldi do 

vay phai chju trach nhiem hinh sir. 

Thit hai. neu ngudi udng rugu den mirc 

say nang, mat kha nang nhan thirc va kha nang 

dieu khien hanh vi cua minh, trd thanh ngudi 

khdng cdn nang lire trach nhiem thuc te va 

trong tinh trang nhu vay hg da thuc hien hanh 

vi ma luat hinh sir xac djnh la tdi pham thi 

dieu kien chit quan cua trach nhiem hinh su 

thuc te khdng tdn tai niia. Ngudi say khdng bi 

coi la cd ldi va vi ngudi say nang la ngudi 

khdng cd ldi do vay khdng phai chju trach 

nhiem hinh sir. Neu xac djnh trach nhiem hinh 

sir vdi hg thi dd la sir quy tdi khach quan. 

Chiing tdi cho rang su phan biet tren day 

cd the dan den nhan thirc sai lam rang neu 

chi say rugu d mirc do nhe thi van cd dieu 

kien chit quan de cd ldi va do cd ldi nen van 

phai chju trach nhiem hinh sir. Cdn uong 

rugu den mirc say nang thi khdng cdn di6u 

kien chit quan de cd ldi va do khdng cd loi 

nen khdng phai chju trach nhiem hinh su va 
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de khdng phai chju trach nhiem hinh sir thi 

cd mdt each tdt nhat la udng rugu den mirc 

say nang. Neu Nha nude xac djnh trach 

nhiem hinh su ddi vdi ngudi pham tdi trong 

tinh trang say nang thi dd la sir quy tdi khach 

quan va do bj quy tdi khach quan nen hinh 

phat dugc quyet djnh vdi nhirng ngudi nay 

chi nham trirng tri hg chir khdng nham giao 

dtjc vi thieu ca sd chii quan ciia trach nhiem 

hinh sir va quy tdi khach quan la trai vdi 

nguyen tac cd ldi cd tdi ciia luat hinh sir. 

Quy djnh ciia Dieu 8 BLHS da khang dinh 

chi nhirng hanh vi nguy hiem cho xa hdi 

dugc quy djnh trong BLHS do ngudi cd 

nang lire trach nhiem hinh su thuc hien mdt 

each cd y hoac vd y mdi bj coi la tdi pham 

va "Chi ngudi ndo phgm mot tdi dd duac Bd 

ludl hinh su quy dinh mdi phai chiu Irdch 

nhiem hinh su" ma khdng cd "ngoai le dac 

biet" nao ca. Tir nhirng phan tich tren day can 

phai thdng nhat quan diem coi ngudi thuc 

hien hanh vi nguy hiem cho xa hdi trong tinli 

trang say do diing rugu la ngudi cd Idi va quy 

djnh ciia Dieu 14 BLHS khdng chi cd co sd 

khach quan la hanh vi nguy hiem cho xa hdi 

do con ngudi da thuc hien ma cdn cd ca sd 

chu quan la cd ldi cua ngudi ay nira. 

2. Pham tdi trong tinh trang say do diing 

rugu phai chju trach nhiem hinh sir theo quy 

djnh ciia Dieu 14 BLHS chi gidi han mdt sd 

trudng hgp say rugu hay khdng gidi han cac 

trudng hgp say rugu? 

Ve van de nay Dieu 14 BLHS khdng quy 

djnh rd, ca quan nha nude cd th4m quy6n 

cung chua cd van ban giai thich, hudng din 

ndi dung nay. Phai chang ngudi thuc hien 

hanh vi nguy hiem cho xa hdi ma BLHS 

quy djnh la tdi pham trong tinh trang say do 

diing rugu ludn phai chju trach nhiem hinh 

sir? Neu khdng thi hg phai chju trach nhiem 

hinh sir trong nhirng trudng hgp nao? Trudng 

hgp nao thi khdng phai chju trach nhiem 

hinh su ve hanh vi cua minh? Chiing tdi cho 

rang can phai quy djnh rd van de nay trong 

BLHS hoac cae van ban hudng dan. 0 nude 

ta chua cd van ban phap luat nao phan biet 

cac trudng hgp say rugu va van de trach nhiem 

ciia ngudi vi pham ddi vdi tirng trudng hgp 

say rugu. Tuy nhien, mdt sd tai lieu y hgc 

hien nay'' ^ da phan biet cac trudng hgp say 

rugu sau day: Say rugu thdng thudng vdi ba 

mirc do say nhe, say trung binh va say nang 

say rugu benh li; nghien rugu man tinh va 

mdt sd trudng hgp (benh li rugu) ma nhiing 

benh nay phat trien tren ca sd cua nghien 

rugu man tinh dd la: Sang rugu cap; ao giac 

do rugu; hoang tudng do rugu va mdt so 

benh li rugu khac. Ciing theo cac tai lieu 

nay thi: Ngudi say rugu thdng thudng (say 

nhe, say trung binh va say nang); ngudi 

nghien rugu man tinh van dugc coi la ngudi 

cd nang lire chiu trach nhiem ve hanh vi ciia 

minh. Ngudi say rugu benh li; ngudi bj 

loan tam than do rugu nhu sang rugu cap, 

ao giac do rugu va hoang tudng do rugu 

khdng cdn nang lire chju trach nhiem ve 

hanh vi ciia minh. Trir trudng hgp say rugu 

benh li, nhiing ngudi bj loan tam than do 

rugu phai dua di dieu trj cudng birc. Theo 

cac tai lieu tren day va nhirng phan tich 

trong muc 1 thi ngudi pham tdi trong tinh 

trang say do diing rugu phai chju trach 

nhiem hinh sir theo quy djnh cua Dieu 14 

BLHS chi bao gdm trudng hgp say rugu 
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thdng thudng khdng phan biet mirc do say 

nhe, say trung binh hay say nang.va nghien 

rugu man tinh - trudng hgp dac biet cua say 

rugu thdng thudng. Cdn nhirng trudng hgp 

say rugu benh li; sang rugu cap; ao giac do 

rugu va hoang tudng do rugu - nhiing ngudi 

benh bj tam than do rugu thi phai coi hg la 

nhung ngudi cd benh. Vi vay, theo chiing tdi 

cd the coi nhirng ngudi nay la "ngudi mdc 

mdt benh khdc Idm mdt khd ndng nhdn thitc 

hodc khd ndng dieu khien hdnh vi cua minh'' 

theo quy djnh tai Dieu 13 BLHS nen khdng 

phai chju trach nhiem hinh stj.*' ' 

3. Ldi ciia ngudi pham tdi trong tinh trang 

say do diing rugu la ldi cd y hay ldi vd y? 

Nhu da trinh bay trong muc 1 va 2 ngudi 

pham tdi trong tinh trang say do diing rugu 

(gdm say rugu thdng thudng khdng phan 

biet mirc do say va nghien rugu man tinh) la 

ngudi cd ldi ddi vdi tinh trang say ciia minh 

va do dd ciing cd ldi ddi vdi hanh vi nguy 

hiem cho xa hdi da thtrc hien trong khi say. 

Ngudi say rugu trudng hgp nay la ngudi cd 

nang lire trach nhiem hinh sir. Van de dat ra 

la xac dinh hinh thirc ldi ciia ngudi pham tdi 

trong tinh trang say do diing rugu la ldi cd y 

hay ldi vd y? Neu la ldi cd y thi cd y true 

tiep hay cd y gian tiep? Neu la ldi vd y thi vd 

y vi qua tu tin hay vd y do cau tha? Viec xac 

djnh hinh thirc ldi ciia ngudi pham tdi trong 

tinh trang say do diing rugu cd gi khac so 

vdi cac trudng hgp khac khdng? Day la van 

de rat phirc tap va chua cd quan diem thdng 

nhat trong khoa hgc luat hinh sir va thuc tien 

xet xir dang cdn vudng mac. Nhung viec xac 

djnh hinh thirc loi cua ngudi pham tdi trong 

tinh trang say do diing rugu lai la van de rat 

quan trgng vi xac djnh diing hinh thirc ldi 

trong nhieu trudng hgp anh hudng den viec 

xac djnh dung tdi danh va che tai ma ngudi 

pham tdi phai chju. Hien cd cac y kien khac 

nhau ve viec xac djnh hinh thirc ldi ciia ngudi 

pham tdi trong tinh trang say do diing rugu: 

Cd y kien cho rang ngudi pham tdi trong 

tinh trang say rugu la ngudi khdng lam chu 

dugc ban than, hanh vi cua hg cd tinh chat 

bdt phat, phd mac cho hau qua xay ra nen 

khi xet xu phai theo nguyen tac hau qua den 

dau thi xir den dd."^* 

Y kien khac lai cho rang de xac dinh 

hinh thirc ldi ciia ngudi pham tdi trong tinh 

trang say rugu khdng the khdng xem xet den 

muc do say hay tinh trang say ciia ngudi 

pham tdi bdi mirc do say cd anh hudng dang 

ke den nang lire nhan thirc va nang liJC dieu 

khien hanh vi X\\uc te ciia ngudi say.' ' 

Theo chiing tdi cac y kien tren day la 

khdng hoan loan chinh xac vi: Y kien thir 

nhat da danh ddng mgi trudng hgp say rugu. 

Trudng hgp say den mirc khdng lam chit 

dugc ban than, hanh vi ciia hg cd tinh chat 

bdt phat, phd mac cho hau qua xay ra vdi 

trudng hgp say nhe ngudi say van lam chit 

dugc ban than va trudng hgp cd y thirc lira 

chgn va sir dung rugu va tinh trang say ciia 

minh de pham tdi. Cdn theo y kien thir hai 

thi tuy cd chit y den mirc do say (tinh trang 

say) ciia ngudi pham tdi nhung lai khdng cd 

stJ phan biet giiia trudng hgp say do ngau 

nhien (khdng chit ddng lira chgn va sir dung 

rugu) vdi trudng hgp say cd chu y (ngudi 

pham tdi chii ddng lira chgn va sir dung 

rugu) de "quyet tam pham tdi". Theo cac y 

kien tren thi viec xac djnh loi cua ngudi 
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pham tdi trong tinh trang say chi ddi vdi 

hanh vi nguy hiem cho xa hdi do ngudi ay 

thuc hien ma bd qua thai do tam li cua hg ddi 

vdi tinh trang say ciia minh la chua day dii. 

Chiing tdi cho rang ddi vdi mdt sd loai tdi 

nhu cac tdi xam pham sd hiiu cd tinh chiem 

doat, tdi pham ve ma tuy... thi viec xac djnh 

ldi ciia ngudi pham tdi khdng phirc tap, vi 

du: say ma cdn biet di "lay trdm tai san cua 

ngudi khac" thi chi cd the la ldi cd y true 

tiep. Cdn ddi vdi mdt sd loai tdi nhu cac tdi 

xam pham tinh mang, sire khoe cua con ngudi, 

cac tdi xam pham an toan cdng cdng... thi 

khdng the xac djnh dirt khoat ldi ciia ngudi 

pham tdi trong tinh trang say rugu thi ngoai 

cae can cir khac can phai can nhac den cac 

yeu td sau: Mirc do say (tinh trang say) cua 

ngudi pham tdi; thai do cua hg ddi vdi tinh 

trang say ciia minh; tinh chat cua hanh vi 

nguy hiem cho xa hdi da thuc hien; hoan 

canh thuc hien tdi pham... Cd the neu ra mdt 

sd hudng xac djnh sau: 

- Neu ngudi pham tdi chi bj say nhe, cd 

nghTa ngudi pham tdi chi bj han che nang 

lire nhan thirc va nang lire dieu khien hanh vi 

ciia minh thi viec xac djnh ldi cua hg nhu 

cac trudng hgp binh thudng khac; 

- Neu ngudi pham tdi trong tinh trang 

say nang, cd nghTa ngudi pham tdi da bj mat 

nang lire nhan thirc va nang lire dieu khien 

hanh vi ciia minh, hanh ddng cua hg hoan 

toan theo ban nang thi can phan biet cac 

trudng hgp sau: 

+ Neu ngudi pham tdi chii ddng dat minh 

vao tinh trang say, chii ddng mugn rugu de 

quyet tam thuc hien tdi pham va da thuc hien 

tdi pham thi ldi ciia ngudi pham tdi la loi cd 

y true tiep; 

+ Neu ngudi pham tdi khdng chu ddng 

dat minh vao tinh trang say, khdng chii dgng 

mugn rugu de "lay quyet tam pham toi", 

khdng cd viec lira chgn khach the va ddi 

tugng xam hai hay ndi each khac la ho 

khdng cd ddng co, muc dich pham tdi tir 

trudc va trong tinh trang say dd da khdng 

danh gia dugc tinh chat xa hdi cua hanh vi 

CLia minh, khdng kim che dugc viec thuc 

hien hanh vi nguy hiem cho xa hdi... do do 

khdng the xac djnh dugc ngudi dd mong 

mudn hay cd y thirc de mac cho hau qua xay 

ra. Trong trudng hgp nay cd the ap dung 

nguyen tac hau qua den dau thi xir den do; 

+ Neu ngudi pham tdi cung khdng chii 

ddng dat minh vao tinh trang say nhu tren va 

trong tinh trang say da "sap sira" hay "chuan 

bj" thuc hien hanh vi nguy hiem eho xa hoi 

nhung da cd ngudi ngan can vi cd the gay ra 

hau qua nguy hiem cho xa hdi, ngudi say 

ciing nhan thirc va thay trudc hau qua nguy 

hiem cd the xay ra nhung van "cd tinh" thuc 

hien hanh vi vi eho rang hau qua dd se khdng 

xay ra hoac cd the ngan ngira dugc thi ldi cua 

ngudi pham tdi la ldi vd y vi qua tu tin. 

Trudng hgp nay thudng xay ra khi chu the 

say ma van tham gia giao thdng bang phuong 

tien giao thdng ea gidi gay thiet hai cho tinh 

mang, sire khoe hoac tai san ctia ngudi khac; 

+ Neu ngudi pham tgi ciing khdng chu 

ddng lira chgn va sir dung rugu - tinh trang 

say ciia minh de pham tdi va trong tinh trang 

say da khdng lam chu dugc xu su cua minh, 

khdng thay trudc hanh vi cua minh cd the 

gay ra hau qua nguy hiem cho xa hdi dii 

khdng cd nguyen nhan khach quan nao khien 

ngudi pham tdi khdng thay trudc hau qua 
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ciia hanh vi cua minh va trong hoan canh cu 

the da gay ra hau qua nguy hiem cho xa hdi thi 

ldi ciia ngudi pham tdi la ldi vd y do cau tha. 

4. Pham tdi trong tinh trang say do diing 

rugu la tinh tiet tang nang hay tinh tiet giam 

nhe trach nhiem hinh sir? 

Theo Dilu 46 va Dieu 48 BLHS Viet 

Nam nam 1999 va cac dao luat hinh sir da 

ban hanh trudc Bd luat nay thi pham tdi 

trong tinh trang say do dimg rugu khdng 

dugc quy djnh la tinh tiet giam nhe va tang 

nang trach nhiem hinh sir. Trong thuc tien 

xet xir, cac toa an nude ta ciing khdng coi 

pham tdi trong tinh trang say do diing rugu 

la tinh tiet giam nhe theo khoan 2 Dieu 46 

BLHS. Do vay khi xet xir va quyet djnh hinh 

phat, toa an khdng coi pham tdi trong tinh 

trang say do diing rugu la tinh tiet giam nhe 

va tang nang trach nhiem hinh sir. Tdng ket 

cdng tac xet xir ciia nganh toa an nam 1995 

Cling khang djnh: "Say ruau khdng duac coi 

Id tinh liet giam nhe Irdch nhiem hinh su, 

say ruau ciing khdng phai la tinh tiet tdng 

ndng Irdch nhiem hinh su... nhung Irong 

trudng hap cu the, chdng hgn udng ruau de 

"hdng mdu " nhdm ddnh ngudi, giet ngudi... 

thi viec say ruau phai duac coi la bieu hien 

cua tinh tiet cd linh thitc hien tdi phgm den 

aV/7^"."'" Day la mdt trong cac tinh tiet tang 

nang trach nhiem hinh su quy dinh tai diem e 

khoan 1 Dilu 48 BLHS. Ngoai ra trong phan 

cac tdi pham ciia BLHS cd mdt sd tdi pham 

ma chii the la ngudi dieu khien hoat ddng 

cua mdt sd loai phuang tien giao thdng da vi 

pham dieu cam ciia luat giao thdng, vi du: 

"Dieu khien d td, mdy keo tren dudng md 

trong mdu hodc hai thd cd ndng do cdn. 

Diiu khien xe md td, xe gdn mdy md trong 

mdu hodc hai thd cd ndng do cdn vital qud 

50miligam/100mililit mdu hodc 0.25miligam/llit 

khi thd"''^^' thi pham tdi trong tinh trang say 

do diing rugu la tinh tiet tang nang djnh 

khung hinh phat ciia nhiing tdi nay (diem b 

khoan 2 Dilu 202 BLHS). Mdt sd tdi khac 

cdn quy dinh nghiem khac hon "Phgm tdi 

trong tinh trgng diing ruau, bia qud ndng dd 

quy dinh " la tinh tiet tang nang djnh khung 

hinh phat (diem b khoan 2 Dieu 208, diem b 

khoan 2 Dieu 212 BLHS). Chiing tdi cho 

rang Bd luat hinh su quy djnh pham tdi trong 

tinh trang say do diing rugu hoac trong tinh 

trang dimg rugu bia qua ndng do quy djnh la 

tinh tiet tang nang djnh khung hinh phat ddi 

vdi mdt sd tdi xam pham an toan giao thdng 

la cd CO sd va rat can thiet. Thuc tien xet xir 

cac vu an bj cao pham cac tdi ndi tren trong 

tinh trang say do diing rugu khdng cd vudng 

mac, cac bj cao bj ket an ve tinh tiet tang 

nang nay deu tam phuc khau phuc bdi hg da 

dugc canh bao tir trudc qua cac dieu cam ciia 

phap luat. Biet luat cam sir dung rugu bia 

qua ndng do quy djnh khi dieu khien phuang 

tien giao thdng ma van dat minh vao tinh 

trang say tire chii the da cd tinh vi pham, hg 

la ngudi cd ldi khdng chi ddi vdi tinh trang 

say ciia minh rha vdi ca hanh vi nguy hiem 

cho xa hdi ma hg da thuc hien trong tinh 

trang say. Theo chiing tdi khdng chi canh 

bao pham tdi trong tinh trang say do diing 

rugu la tinh tiet tang nang trach nhiem hinh 

sir ddi vdi mdt sd tdi xam pham an toan giao 

thdng nhu quy djnh cua BLHS hien hanh ma 

can md rdng dieu canh bao nay ddi vdi tat ca 

cac tdi pham khac bang each bd sung vao Dilu 

48 BLHS tinh tiet tang nang trach nhiem hinh 

sir la: Pham tdi trong tinh trang say do dimg 
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rugu. Bd sung tinh tiet tang nang trach 

nhiem hinh stJ nay cd cac can cir sau: 

Thit nhdt, mgi ngudi deu biet rugu la 

chat ddc chung ciia te bao, khi sir dung deu 

cd anh hudng den he than kinh ciia con 

ngudi, lam he than kinh cao cap bj rdi loan d 

cac mirc do khac nhau tuy thudc vao loai 

rugu, lugng rugu da udng, sire khoe va kha 

nang chju dung ciia ca the mdi ngudi. Mdi 

ngudi cung deu biet trong tinh trang say 

rugu thi ngudi say cd the bi han che hoac bj 

mat nang lire nhan thirc diing sai, mat nang 

lire dieu khien, kim che hanh vi ciia minh va 

trong tinh trang dd cd the thuc hien nhung 

hanh vi ma phap luat cam. Do dd mdi ngudi 

deu phai cd nghia vu can nhac, lira chgn va 

kim che nhu cau khi sir dung rugu de khdng 

bj say, khdng bj mat nang lire nhan thirc va 

nang lire dieu khien hanh ddng ciia minh. 

Phap luat nude ta khdng cam va ciing khdng 

the cam cdng dan sir dung rugu bdi dd la 

nhu cau ciia con ngudi, la su tu do ciia mdi 

ngudi. Nhung su tu do nay ciing phai cd gidi 

han, bdi neu lam dung sir tu do nay cd the 

dan den bj mat Xu do trong xir sir. Phap luat 

da quy djnh pham tdi trong tinh trang say do 

diing rugu thi van phai chju trach nhiem hinh 

sir. Tuy vay, nhieu ngudi van tu dat minh 

vao tinh trang say va trong tinh trang say dd 

da thuc hien hanh vi vi pham - pham tor thi 

viec Nha nude budc ngudi pham tdi phai 

chju trach nhiem hinh sir ve hanh vi pham tdi 

cua hg la chua dii ma can phai budc ngudi 

pham tdi phai chju trach nhiem hinh %u nang 

han trudng hgp binh thudng khac mdi cdng 

bang. Dac biet la tinh hinh pham tdi trong 

tinh trang say do diing rugu ndi chung va cd 

y mugn rugu, lam dung rugu de thijc hien 

tdi pham ndi rieng trong thdi gian gan day cd 

diu hieu gia tang, gay ra nhimg hau qua rk 

nghiem trgng va dac biet nghiem trgng cho 

xa hdi ve nhieu mat. 

Thit hai, cd khdng It trudng hgp ngudi 

pham tdi lam dung rugu, bia de thuc hien tgi 

pham, cd y dat minh vao tinh trang say de 

"hang mau", dl "\ky quyet tam" pham tdi 

gilt ngudi, chdng ngudi thi hanh cdng vu, 

dua xe trai phep... nhung khi bj xir li hg 

khdng thira nhan da chu ddng dat minh vao 

tinh trang say... Cac ca quan tien hanh td 

tung cung khdng chimg minh dugc sir cd y 

mugn rugu ciia ngudi pham tdi de budc hg 

phai chju trach nhiem hinh sir ve tinh tiet 

tang nang "cd tinh thuc hien tdi pham den 

ciing" nhu tdng ket cdng tac xet xir ciia Toa 

an nhan dan tdi cao nam 1995 ma chi chimg 

minh dugc ngudi pham tdi da thuc hien toi 

pham trong tinh trang say do diing rugu. 

Thit ba, ciing vdi quy djnh: "Ngudi phgm 

tdi trong tinh trgng say do diing ruau... thi 

vdn phdi chiu Irdch nhiem hinh su" (Dieu 14 

BLHS), bd sung quy djnh pham tdi trong 

tinh trang say do diing rugu la tinh tiet tang 

nang trach nhiem hinh sir vao Dieu 48 BLHS 

se cd y nghTa ran de, phdng ngira va giao due 

rat Idn den y thirc ciia mgi ngudi khdng chi 

nhirng ngudi udng rugu pham tdi ma ca 

nhimg ngudi khac da ldi keo, thiic day hoac 

"ep budc" ngudi khac udng rugu qua chen 

trong cac cudc vui. Ddng thdi ciing the hien 

rd thai do nghiem khac ciia Nha nude va nhan 

dan ddi vdi tinh trang lam dung rugu, bia de vi 

pham phap luat hien nay ciia mdt sd ngudi. 

Ciing vdi viec bd sung quy djnh pham tdi 

trong tinh trang say do diing rugu la tinh tiet 

tang nang trach nhiem hinh su cung can 
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thdng nhat chinh sach hinh sir eiia Nha nude, 

khdng coi pham tdi trong tinh trang say do 

diing rugu la tinh tiet giam nhe trach nhiem 

hinh su. Bdi ve mat phap li, luat hinh str Viet 

Nam tir trudc den nay va ca trong thuc tien 

xet xir ciia nganh toa an cung chua bao gid 

coi pham tdi trong tinh trang say rugu la tinh 

tiet giam nhe trach nhiem hinh sir dii ngudi 

say rugu cd bj han che hoac bj mat kha nang 

nhan thirc va kha nang dieu khien hanh vi 

cua minh. Phap luat thuc dinh va ca thirc tien 

xet xir hinh stJ nude ta khdng coi pham tdi 

trong tinh trang say do diing rugu la tinh tiet 

giam nhe trach nhiem hinh sir la cd cac li do 

sau: Thit nhdt, khac vdi cac trudng hgp bj 

han che hoac bj mat kh^ nang nhan thirc 

hoac kha nang dieu khien hanh vi ciia minh 

la do chii the bj mac berth tam than hoac 

benh khac - nguyen nhan khach quan nen 

chit the hoac khdng bj coi la ngudi cd ldi 

trong trudng hgp do mac benh tam than hoac 

mdt- benh khac lam mat kha nang nhan thirc 

hoac kha nang dieu khien hanh vi cua minh 

nen khdng phai chju trach nhiem hinh sir 

hoac chi chi cd ldi han che trong trudng hgp 

bj mac berth tam than hoac mdt benh khac bi 

han che kha nang nhan thirc hoac kha nang 

dieu khien hanh vi cua minh nen dugc coi la 

tinh tiet giam nhe trach nhiem hinh su (Dieu 

13, Dilu 46 BLHS). Cdn trudng hgp pham 

tdi trong tinh trang say do diing rugu dii tbij'c 

te ngudi say cd the bj han che hoac bj mat 

kha nang nhan thirc hoac kha nang dieu 

khien hanh vi ciia minh nhung viec bj han 

che hoac bi mat nhiing nang lire nay ciia chu 

the la do nguyen nhan chii quan ciia chinh 

chit the, la loi cua chu the. Hay ndi mdt each 

khac, ngudi pham tdi trong tinh trang say do 

diing rugu khdng cd cac nguyen nhan chinh 

dang de dugc giam rAe hoac loai trir trach 

nhiem hinh stJ. Thit hai, xet ve mat tam li xa 

hdi, neu khdng budc ngudi pham tdi trong 

tinh trang say do diing rugu phai chju trach 

nhiem hinh sir hoac giam nhe trach nhiem 

hinh siJ cho hg thi vd tinh phap luat da 

khuyen khich ngudi sir dung rugu mugn 

rugu de xam hai cac Igi Ich dugc phap luat 

bao ve, de "quyet tam"... thuc hien tdi pham 

nhung lai dugc hudng sir khoan hdng ciia 

phap luat. Va tinh hinh pham tdi se gia tang 

theo "cap sd" khd kiem soat, nhat la cac loai 

tdi xam pham den con ngudi, chdng ngudi 

thi hanh cdng vti, cac tdi xam pham an toan 

cdng cdng, trat tu cdng cdng./. • "• '• 
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