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B A O D A M QUY^N CUA NGirCfl SIJDIING D X T 

1. Phap luat dat dai trong viec bao ho 

cac quyen kinh te ctia nguiri sir dung.dat 

Dat dai d Viet Nam thudc cdng thd qudc 

gia vdi tuyen ngdn chinh trj-phap li la: "Ddi 

dai thudc sa hiru todn ddn do Nhd nude dgi 

dien chii sd hiiu ". Nhu vay, chii sd hiru dat 

dai dugc ghi nhan tai Dieu 17 Hien phap 

nam 1992 va Dieu 5 Luat dat dai nam 2003 

dd la "loan dan". Tuy nhien, chit the nay chi 

cd the thuc hien sir mang Ijch sir cua minh 

khi chuyen giao quyen sd hiru cho ngudi dai 

dien la Nha nude vdi cac Igi the ciia chit the 

quyen lire ve kinh te. ve chinh trj va phap li. 

Do vay, Nha nude trd thanh dai dien chii sd 

hiiu toan dan ve dat dai, toan bd vdn dat 

qudc gia dugc Nha nude quan li. Song, se la 

vd nghTa neu nhu binh dung rang Nha nude 

se tu minh thuc hien toan bd cac quyen cua 

dai dien chii sd hiru vdi eac quyen chiem 

hiru, sir dung va djnh doat dat dai. Tren thiic 

te, bang viec giao dat, cho thue dat, cdng 

nhan quyen su dung dat, Nha nude chinh 

thirc trao cac quyen kinh te cho ngudi sir 

dung dat khai thac cdng nang dat dai, de tir 

dd muc dich ciia ngudi dai dien cbii sd hiru 

dugc hien thuc boa va cung qua dd Igi ich 

kinh te ciia ngudi sir dung dat dugc bao dam. 

Cho nen, khia canh sd hiru dat dai d Viet 

Nam hieu cho diing phai la su thdng nhat 

TS. TRAN QUANG HUY * 

giura quyen nang sd hiru thudc ve Nha nude 

vdi cac quyen nang kinh te ma ngudi sir 

dung dat cd dugc do sir bao hg cua ngudi dai 

dien chii sd hii'u. 

Tir Bd luat dan su nam 1995 den Bd luat 

dan sir nam 2005 va tir Luat dat dai nam 

1993 den Luat dat dai nam 2003 la budc tien 

Idn trong viec cdng nhan cac quyen kinh te 

cua ngudi sir dung dat ddi vdi cac giao djch 

dan sir ve dat dai. Tir chd chi hd gia dinh, ca 

nhan cd quyen thuc hien cac giao djch ve 

quyen sir dung dat. den nay. cac chii the dd 

bao gdm ca td chirc kinh te trong nude, td 

chirc. ca nhan nude ngoai. ngudi Viet Nam 

dinh cu d nude ngoai. Nhu vay. quyen sir 

dung dat da trd thanh tai san cd gia trj ciia 

ngudi sir dung dat, tir day hg cd the chuyen 

ddi dat cho nhau de td chirc lai san xuat, de 

lai di san la quyen sir dung dat cho ngudi 

thira ke theo quy djnh cua phap luat, cd the 

the chap quyen sir dung dat tai ngan hang de 

lay vdn dau tu cho san xuat kinh doanh. Neu 

tiep can cac quyen kinh te ciia ngudi sir dung 

dat theo cac luat dat dai trudc day (Luat dat 

dai nam 1987 va Luat dat dai nam 1993 da 

dugc sira ddi, bd sung nam 1998 va nam 

2001) cd the thay rang chua bao gid ngudi 

Iruang Dai hgc Luat Ha Noi 
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sir dung dat lai dugc bao hd nhieu quyen den 

vay. Cac quyen ciia ngudi sir dtjng dat theo 

quy djnh cua Luat dix dai nam 2003 dugc 

phan biet tren co sd hinh thirc ma ngudi sir 

dung dat lira chgn trong qua trinh dau tu 

kinh doanh cua minh. Dieu dd cd nghTa la 

tuy thudc vao viec ngudi sir dtjng dat lira 

chgn hinh thirc giao dat hay thue dat, de tir 

dd hg cd quyen ddi vdi quyen su dung dat 

hay chi vdi tai san gan lien vdi dat. Vi dtj, td 

chirc kinh te cua Viet Nam dugc sir dung dat 

vdi hinh thirc giao dat cd thu tien sir dung 

dat ma tien tra cho Nha nude khdng cd 

ngudn gdc tir ngan sach nha nude thi dugc 

bao hd cac quyen khdng chi ddi vdi quyen 

sir dijng dat ma cdn vdi tai san da dugc dau 

tu tren dat. Trong khi dd, neu la td chirc kinh 

te su dung dat thue tir sau ngay 1/7/2004 thi 

hg khdng cd quyen ddi vdi quyen sir dtjng 

dat thue, ma chi cd cac quyen ddi vdi tai san 

da dau tu tren dat thue. Ddi vdi td chirc. ca 

nhan nude ngoai. ngirdi Viet Nam djnh cu d 

nude ngoai cting dugc phan biet giira viec 

thue tra tien thue hang nam hay tra tien thue 

mdt lan cho Nha nude Viet Nam. Do dd, neu 

ngudi nude ngoai. ngudi Viet Nam djnh cu 

d nude ngoai thuc hien cac du an dau tu sir 

dung dat tra tien thue hang nam khdng cd 

quyen ddi vdi dat thue nhung neu la tra tien 

thue mdt lan cho ca qua trinh dau tu kinh 

doanh thi dugc diing quyen sir dung dat cua 

minh de tham gia eac giao dich dan su ve dat 

dai. Nhu vay, viec sir dtjng dat dudi hinh 

thirc giao dat hay thue dat la do nha dau tu 

quyet djnh, Nha nude tao dieu kien cho hg 

dugc lira chgn va bao hd cac quyen va Igi 

ich hgp phap gan lien vdi sir lira chgn ciia 

nha dau tu. 

Quyen con ngudi dudi gdc do ngudi sii 

dung dat trudc bet phai la cac dam bao cua 

Nha nude de quyen tu do kinh doanh dugc 

thuc hien, dugc lira chgn hinh thirc sir dung 

dat thich hgp nhat ddi vdi minh de dau tu 

kinh doanh ma khdng phai chju trudc bat cut 

sire ep nao. Nha dau tu trong nude, neu vi 

kha nang tai chinh cd ban, cd the phai chgn 

giai phap thue dat ciia Nha nude de san xuat 

kinh doanh thay vi phai tra khoan tien Idn de 

dugc giao dat cd thu tien sir dung dat. Ddi 

vdi cac dir an kinh doanh thuan tuy da dugc 

phe duyet phii hgp vdi quy hoach sir dung 

dat, cac nha dau tu trong nude cd the cd 

dugc mat bang de td chirc san xuat kinh 

doanh thdng qua cac giao djch ve nhan 

chuyen nhugng quyen sir dung dat, thue dat, 

thue lai dat hoac gdp vdn bang quyen sir 

dung dat vdi cac chu the sir dung dat khac. 

Dieu dd cd nghTa la cac doanh nghiep cd 

dugc quyen sir dung dat mdt each nhanh 

chdng ma khdng nhat thiet phai thdng qua 

cac thit tuc ve thu hdi dat, bdi thudng, giai 

phdng mat bapg va giao dat cho nha dau tu 

ma chuyen boa bang cac giao djch dan sir ve 

dat dai. Nhu vay, trong nhieu quan he dat dai 

khdng nhat thiet phai ap dung cac thii tuc 

hanh chinh phien ha ma thay vao dd la cac 

quyen dan sir cua ngudi sir dung dat. Day la 

sir cdi md trong cac quy djnh ciia Luat dat 

dai nam 2003 ve quyen ciia ngudi su dung 

dat. Ddi vdi nha dau tu nude ngoai, neu nhu 

hg cdn than trgng trong chien luge dau tu 

hoac ho cdn chua thuc su an tam vdi mdi 
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trudng dau tu d nude ta, cd the hg dua ra 

phuang an tra tien thue hang nam cho Nha 

nude. Sau dd, neu vdi nhu cau va mong 

mudn ve dau tu, cac td chirc, ca nhan nude 

ngoai cd the chuyen sang phuang an thue dat 

tra tien thue mdt lan eho Nha nude Viet 

Nam. Cac quyen kinh te ciia ngudi sir dung 

dat dugc bao ve d mirc do cao nhat, dieu do 

cung ddng nghTa vdi viec quyen con ngudi 

ve mat kinh te dugc thuc thi mdt each day 

dii. Do vay. vdi cac quy djnh hien hanh, 

phap luat dat dai khdng chi md rdng cac 

quyen cho mgi ddi tugng sir dung dat, tir chit 

the su dung dat d trong nude den td chirc, ca 

nhan nude ngoai, ngudi Viet Nam djnh cu d 

nude ngoai ma cdn tao dieu kien cho hg lira 

ebon hinh thirc sir dijng dat trong dau tu kinh 

doanh ma khdng phan biet giiia cac thanh 

phan kinh te khac nhau. Qua dd. van de vdn 

ciia nha dau tu dugc quan tam hang dau, 

quyen tiep can dat dai ciia nha dau tu cung 

the hien nguyen tac binh dang trudc phap 

luat, khdng cd sir phan biet ve dau tu trong 

nude hay nude ngoai, giira doanh nghiep dan 

doanh hay doanh nghiep nha nude. Quyen 

tiep can dat dai va quyen khai thac cdng 

nang dat dai hoan loan khdng phu thudc vao 

dja vj phap li cua hg, quan trgng la quy md 

sir dung dat ma hg cd kha nang sir dung va 

quyen sir dung dat dugc bao hd tdi da. 

2. Phap luat dat dai doi vol viec giai 

quyet cac van de dat dai do ijch sir de lai 

Ljch sir cac chinh sach dat dai d Viet 

Nam vdn phirc tap, khdng chi gan lien vdi 

cac qua trinh xay dung va phat trien cua Nha 

nude Viet Nam dan chii cdng boa (sau nay la 

Nha nude Cdng hda xa hdi chii nghTa Viet 

Nam), ma cdn gan vdi cac chinh sach cu the 

trong timg giai doan ciia each mang Viet 

Nam. Da cd nhieu van ban phap luat lien 

quan den cai tao xa hdi chii nghTa ve nha dat 

nhiing nam sau muai ciia the ki XX d mien 

Bac Viet Nam va nhiing nam sau giai phdng 

mien Nam khi: "Nhd nude khdng chdp nhdn 

viec ddi Igi nhd d md Nhd nude dang quan li 

do trudc day thuc hien chinh sdch cai tgo xd 

hdi chu nghTa ve nhd ddt. Nhd nude khdng 

chdp nhdn viec ddi Igi ddt a md trudc ddy 

Nhd nude da giao cho ngudi khdc sir dung 

do thuc hien cdc chinh sdch ciia Nhd nude 

Viet Nam ddn chii cdng hod, Chinh phii 

Cdch mgng Idm thdi Cdng hod mien Nam 

Viet Nam vd Nhd nude Cdng hod xd hdi chii 

nghTa Viet Nam".^^^ Trong ITnh vuc dat dai 

ciing cd nhirng quy djnh tuong tu nhu vay, 

khoan 2 Dieu 2 Luat dat dai nam 1993 va 

khoan 2 Dieu 10 Luat dat dai nam 2003 quy 

djnh: "Nhd nude khdng thira nhdn viec ddi 

Igi ddi da dugc giao theo quy dinh cua Nhd 

nude cho ngudi khdc sir dung trong qud 

trinh thuc hien cdc chinh sdch ddt dai cua 

Nhd nude Viet Nam ddn chii cdng hod, 

Chinh phu Cdch mgng Idm thdi cdng hda 

mien Nam Viet Nam vd Nhd nude Cdng hda 

xd hdi chu nghTa Viel Nam"". Khoan 1 Dieu 4 

Nghj djnh ciia Chinh phii sd 181/2004/ND-CP 

ngay 29/10/2004 vl thi hanh Luat d^t dai 

da hudng dan cu the khi tuyen bd: "Nhd 

nude khdng thira nhdn viec ddi Igi ddt vd 

khdng xem xet gidi quyet khieu ngi ve viec 

ddi Igi ddt md Nhd nude dd giao cho ngudi 

khdc sit dung theo cdc chinh sdch ruong ddt 
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trudc ngdy 15/10/1993... ". Quy djnh nay cu 

the boa cac trudng hgp khdng xem xet giai 

quyet va cac van ban phap luat dugc sii' dtjng 

de giai quyet eac khieu nai, tranh chap ve dat 

dai khdng thudc cac trudng hgp neu tren. 

Viec giai quyet khieu nai va tranh chap dat 

dai lien quan den tdn tai ljch su phai can cir 

vao cac van ban phap luat dat dai tai thdi 

diem xay ra tranh chap va khieu nai, ke ca 

cac van ban da khdng cdn hieu lire phap luat. 

Nhu vay. neu nhu dat dai khdng thudc dien 

Nha nude thdng nhat quan li, khdng thudc 

dien Nha nude giao dat cho cac td chirc, ca 

nhan khac sir dtjng khi thuc hien cac chinh 

sach dat dai thi ngudi sir dtjng dat van cd 

nhirng ca hdi de ddi lai dat. Dieu 116 Luat 

dat dai nam 2003 chinh la mdt trong nhung 

trudng hgp dd. Theo quy djnh nay, lan d4u 

tien Nha nude giai quyet trudng hgp cac co 

quan nha nude mugn dat ciia hd gia dinh, ca 

nhan. Nhu vay, quyen va Igi ich hgp phap 

ciia ngudi sir dung dat trong cac trudng hgp 

cho CO quan nha nude mugn dat chinh thirc 

dugc thira nhan va khang dinh thdng qua 

viec tra lai dat hoac gia trj quyen sir dung 

dat bang cac phuang thirc linh boat tir phia 

Nha nude. Ngudi sir dung dkx thudc trudng 

hgp cho cac co quan nha nude mugn dkx 

trong ljch sir se lam hd so giri tdi uy ban 

nhan cap tinh vdi cac loai giSy td cd lien 

quan nhu: 1) Giay td ve quyIn sir dung dat 

minh chirng quyIn sir dung dk cua minh; 

2) Dan yeu cau tra lai quyen sii' dung dkx da 

cho mugn; 3) Giay td. cam kit cho mugn dix 

ma cac ben da ki ket khi cho mugn dl dugc 

xem xet tra lai cac quyen Igi hgp phap. 

Co quan nha nude mugn dat cua hd gia 

dinh, ca nhan khdng chi bao gdm cac co quan, 

, don vj, td chirc ctia Nha nude ma cdn cua 

Dang cdng san Viet Nam, Mat tran Td qudc 

Viet Nam va cac td chirc chinh trj, td chiic 

chinh trj-xa hdi. Nhu vay, pham vi cac loai 

ca quan nha nude mugn dat ciia hd gia dinh, 

ca nhan dugc xac djnh cho mgi td chirc 

thudc he thdng chinh trj ciia Nha nude ta. 

Tuy nhien, van de dat ra la neu sau khi mugn 

dat, cac co quan da xay dimg cdng sd nha 

nude, cac trudng hgc, benh vien, co sd nghien 

cim thi viec tra lai quyen sir dung dat se ap 

dtjng nhu the nao? Theo quy djnh tai khoan 

2 Dilu 116 Luat d^t dai nam 2003 thi Nha 

nude ap dtjng linh hoat cac trudng hgp sau: 

Thir nhdt, tra lai quyen sir dung dat da 

mugn neu nhu dat dd chua giao cho ngudi 

khac sir dung. 

Thir hai, bdi thudng bang tien hoac giao 

dat mdi, chd d mdi neu dat dd da giao cho 

ngudi khac sir dung. .. rr 

Viec bdi thudng trong trudng hgp bang 

tien hoac bang dat mdi dugc tinh theo gia dat 

do uy ban nhan dan cap tinh quy djnh tai 

thdi diem xem xet tra lai quyen sir dung dat. 

Thdi ban xem xet tra lai dat dugc thuc hien 

tir khi cd hieu lire phap 11 ciia Luat dat dai 

nam 2003 (tir ngay 1/7/2004) cho din hit 

ngay 31/12/2010. 

Vdi cac quy djnh tren cd the thay rang 

Nha nude Viet Nam khdng quay lung lai qua 

khir, khdng quen cac quyen Igi cua ngudi sir 

dung dat da cho cac co quan nha nude mugn 

dat. Can phai thay rang viec cho mugn dat la 

giao djch dan sir bao gdm mdt ben chu the 
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la cac CO quan nha nude vdi ben kia la hd gia 

dinh, ca nhan. Do vay, trong xa hdi dan sir 

cac CO quan nha nude khdng the tiep tuc 

chiem giir dat dai ma khdng xem xet bdi 

thudng cho ngudi cd quyen Igi chinh dang. 

Vi vay, theo quan diem ciia chiing tdi, 

quyen con ngudi trong ITnh vuc phap luat dkx 

dai khdng chi la cae quyen hien hiiu ciia con 

ngudi cu the trong khai thac, hudng dung dat 

dai ma cdn la quyen trong qua khir, quyen 

gan vdi Igi ich chinh dang dugc Nha nude 

cam ket bdi thudng, hd trg. Dieu nay khdng 

chi thuan tuy la viec Nha nude tra lai mdt gia 

trj thuc sir ma ngudi sir dung dat da cam ket 

cho Nha nude mugn dat dugc hudng ma cao 

ban, quyen con ngudi dugc coi trgng, chinh 

sach va phap luat phai vi Igi ich ciia nhan 

dan mdi cd niem tin d nhan dan. 

3. Phap luat dat dai doi vo-i viec cap 

cac giay tffve quyen sir dung dat ^ r 

De cac quyen ciia cdng dan, quyen tai 

san dugc dam bao dudi cac hinh thirc phap li 

nhat djnh thi viec Nha nude xac lap cac giay 

td ve quyen ciia ngudi sir dung dat la rat 

quan trgng. Dieu dd li giai tai sao tir nam 

1989 (nam bat dau thuc hien thi diem viec 

cap giay chimg nhan quyen sir dung dat theo 

quy djnh ciia Luat dat dai nam 1987) den 

nay trong cac chinh sach dat dai ciia Nha 

nude Viet Nam, van de cap giay chimg nhan 

quyen sir dung dat lai ludn dugc quan tam 

den vay. Ca nude da cap dugc ban 

25.600.000 giay chimg nhan quyen sir dung 

dat, trong dd cd hon mdt trieu giay chimg 

nhan quyen sd hiiu nha d, quyen sir dung dat 

d ddi vdi ngudi dan tai khu vuc dd thj. Tuy 

nhien, van cdn hon bai trieu giay chimg nhan 

quyen sir dung dat da dugc cac co quan cd 

tham quyen ki nhung hien nay chua cd 

ngudi den nhan.*^* 

Trudc het can phai xac djnh rang cap giay 

chimg nhan quyen sir dung dat cho ngudi dan, 

dd la nghTa vu. trach nhiem ciia Nha nude va 

ddng thdi la quyen Igi cdng dan. Do dd, Nha 

nude khdng the cham tre trong viec xac lap 

quyen sir dung dat hgp phap cho ngudi dan, 

cang khdng the coi dd nhu la sir ban phat tir 

CO quan nha nude. Hien nay, ngudi dan van 

rat khd khan trong viec xin cap giay chimg 

nhan quyen sir dung dat, bdi thii tuc hanh 

chinh nhieu khe, ngudi cd trach nhiem lam 

thu ttJc dudng nhu van cd tinh cham tre d 

mgi cdng doan vdi nhieu li do khac nhau. 

TbtTc te nay se anh hudng Idn den quan li 

nha nude ve dat dai ddng thdi khdng bao 

dam cac quyen dan sir cho ngudi dan khi 

thuc hien cac giao djch dan sir ve dat dai. 

Ke tir ngay 1/1/2008, mgi giao djch ve 

quyen sir dung dat phai bang giay chimg 

nhan quyen sir dung dat. Van de nay dugc 

quy djnh tai Dieu 66 Nghj djnh cua Chinh 

phii sd 84/2007/ND-CP ngay 25/5/2007 vl 

sua ddi, bd sung mdt sd quy djnh ve tbi hanh 

Luat dat dai nam 2003. Vdi quy djnh neu 

tren cd the dat cau hdi rang vdi bang trieu 

trudng hgp cac td chirc va ca nhan chua 

dugc cap giay chimg nhan quyen sir dung 

dat va rat nhieu trudng hgp cdn ghi ng tren 

giay chimg nhan quyen sir dung dat thi van 

de quyen dan sir cua ngudi sir dung dat se 

dugc bao hd tdi dau? 

Theo quy djnh ciia phap luat dat dai, bd 
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gia dinh, ca nhan dugc cap giay chimg nhan 
quyen sir dung dat ma chua cd kha nang nop 
tien sir dung dat cho Nha nude dugc Nha 
nude cho ghi ng. Tien ng cua hg dugc tra 
theo gia dat tai thdi diem tra ng va dugc xoa 
ng tren giay chimg nhan quyen sir dung 
dat.'^' Vi du, ngudi dan ghi ng tren giay 
chiing nhan quyen sir dung dat vao nam 
2005 nhung tdi nam 2010 mdi tra ng thi hg 
phai tra theo gia dat ciia nam 2010. Tuy 
nhien, gia dat nam sau khi dugc cdng bd bdi 
uy ban nhan dan cap tinh thudng cao ban so 
vdi nam trudc dd. Do vay, dii Nha nude 
khdng thu theo ti le phan tram so vdi gia gdc 
nhu cac ngan hang thuang mai thudng lam 
vdi cac khoan ng song khoan ng ciia ngudi 
dan ciing tang len. Nguy co ng chdng len ng 
ddi vdi ngudi khdng dit kha nang tai chinh 
nop cho Nha nude la nguy co ludn tiem an. 

Theo chiing tdi, van de cap giay chimg 
nhan quyen sir dung dat trong so sanh vdi 
cac quy djnh trudc day lien quan din quyen 
con ngudi, Luat dat dai nam 2003 da giai 
quyet tdt d mdt so diem sau: .. 

Thif nhdt, viec ghi ten ngudi su dung dat 
da cd nhieu tien bd. Neu nhu trudc day eSp 
giay chimg nhan quyen sir dung dat thudng 
ghi ten chu hd, quyen Igi ciia nhiing ngudi 
ciing lien ddi trong bd gia dinh khdng dugc 
dam bao day dii, nhat la khi ngudi chii hd cd 
dau hieu mac vao te nan xa hdi nao dd va tu 
minh su diing giay chimg nhan quyIn sir 
dung dat do minh dirng ten de thuc hien 
nghia VIJ dan su. Dieu dd anh hudng rkx Idn 
tdi cac thanh vien khac trong hd gia dinh. 
Mat khac, hien nay chiing ta c4p gi4y chimg 

nhan quyen sir dung dat tren co sd dan vj la 
thira dat. Do dd, thay vi mdt giay chimg nhan 
quyen sir dung dat bao gdm nhieu thira dat thi 
nay giay chimg nhan quyen sir dung dat dugc 
cap tdi timg thira dat. Ngudi sir dung dat cd 
the diing mdt sd giay chimg nhan de vay d 
nhiing ngan hang thuang mai khac nhau vdi 
cac khoan ng hoan toan ddc lap vdi nhau. 
Nhu vay, quyen Igi ciia ngudi sir dung dat sau 
khi dugc cap giay chimg nhan quyen sir dung 
dat dugc bao hd tdt ban. Mat khac, trong 
trudng hgp quyen sir dung dat la tai san chung 
cua vg chdng thi giay chimg nhan quyen su 
dung dat ghi hg ten vg va chdng. Dieu nay 
the hien nguyen tac hien "djnh ve quyen binh 
dang ciia vg va chdng trong cae quan he 
phap luat. Tuy nhien, neu hai vg chdng cd 
thoa thuan nao dd va dugc xac nhan bdi 
chinh quyen cap co sd thi giay chimg rihan 
quyen sir dung dat chi can ghi ten mdt ngudi 
nhung quyen sir dung dat van la tai san 
chung. Nguyen tac nay cQng ap dung tuong 
tu vdi trudng hgp vg chdng cd yeu td nude 
ngoai, khi Viet kieu hoac ca nhan nude 
ngoai du dieu kien mua nha d tai Viet Nam. 

Thit hai, ddi tugng va pham vi dugc cdng 
nhan la chu the sir dung dat va cap giay 
chimg nhan quyen sir dung dat cung dugc md 
rdng ban so vdi cac quy djnh trudc day. Dieu 
dd thay rd khi lan dau tien co sd tdn giao va 
cdng ddng dan cu xuat hien trong cac quy 
djnh cua Luat dat dai nam 2003 va dugc cdng 
nhan quyen sir dung dat. Trong giay chimg 
nhan quyen sir dung dat ghi ten co sd tdn 
giao hoac edng ddng dan cu sir dung dat 
nhung trao giay cho ngudi dai dien hgp phap 
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cua CO sd tdn giao hoac cdng ddng dan cu. 

Bao ve quyen tai san quan trgng ma 

quyen dd mang lai nhieu Igi ich cho ngudi 

sir dung dat thi dieu dd hien nhien ciing 

chinh la quyen con ngudi dugc hien thuc 

boa. Cac quyen dd the hien trong chimg thu 

phap li do Nha nude cdng nhan dudi hinh 

thirc la giay chimg nhan quyen su dung dat 

hoac giay chimg nhan quyen sd hiiu nha d, 

quyen sir dung dat d. ?.,;, , ,vi .'i j , \ ;, - •,<,, 

4. Phap luat dat dai trong bdi canh ciia 

su phat trien, cac van de kinh te-xa hoi 

ma Nha nuac phai cham lo cho ngutri sir 

dung dat 

Nhu cau sir dung dat cho cdng nghiep 

hoa va do thj boa ddi vdi nude cdn cham 

phat trien nhu Viet Nam la rat Idn. Van de 

dat ra la lam sao can ddi dugc giira viec giir 

gin an ninh luong thuc qudc gia, giir dugc 

quy dat ndng nghiep cho ndng dan vdi qua 

trinh dd thj hoa nhanh hien nay de ndng dan 

khdng bj mat dat. Viec thu hdi dat trong 5 

nam qua theo bao cao cua Bd ndng nghiep 

va phat trien ndng thdn vdi dien tich ban 

366.000 ha dat ndng nghiep, tac ddng den 

gan 627.495 hd gia dinh vdi khoang 950.000 

lao ddng va anh hudng tdi ddi sdng ciia ban 

2,5 trieu ngudi, trong dd cd nhirng hd gia 

dinh roi vao tinh trang bj ban ciing boa.' 

Day chinh la nhiing canh bao quan trgng khi 

nhieu dja phuang van lay dat ndng nghiep de 

xay dung khu cdng nghiep, khu dd thj mdi 

va phe duyet cac quy hoach san gdn mdt 

each vd tdi va. Trung binh, cir thu hdi mdi ha 

dat ndng nghiep se cd 10 ndng dan bj mat 

viec va vdi tdc do 73,2 nghin ha dat bj thu 

bdi mdi nam se cd 70 van ndng dan khdng 

cd cdng an viec lam. Khu vuc bi anh hudng 

nhieu nhat la viing ddng bang sdng Hdng vdi 

ban 300.000 hd, tiep den la Ddng Nam Bd 

vdi 108.000 hd, dac biet thanh phd Ha Ndi la 

dja phuang cd sd hd bj anh hudng Idn nhat 

nude vdi 138.291 hd gia dinh.*^' Theo danh 

gia cua dai dien Ngan hang the gidi tai Viet 

Nam thi: "ndng ddn Id nhirng ngudi ngheo 

nhdt, nhung ciing vdi qud trinh hien dgi hod 

ddt nude, ho dd bi keo vdo vdng xody cua su 

ngheo ddi".'-^^ Tai cac dja phuang bj thu hdi 

dat, cd tdi 67% sd hd van phai quay trd lai 

nghe ndng. chi 13% cd nghe dn djnh. Tuy 

nhien, vdn tha thiet vdi nghe ndng nhung 

thuc te dang budn la khdng cd dat, cho nen 

dai bd phan nhimg hd ndng dan nay lai roi 

vao canh that nghiep ciing vdi cac te nan xa 

hdi keo theo. Vay nen, chinh sach nao cho 

ndng dan de hg khdng nhiing thoat ngheo, 

khdng bj tai ngheo trong bdi canh lao ddng 

ddi du d do tudi tir 35-60 tai cac dja phuang 

dang chiem sd lugng Idn? 

Trong cac quy djnh ve bdi thudng, hd trg 

va tai djnh cu khi Nha nude thu hdi dat, cac 

bien phap hd trg chuyen ddi nghe nghiep 

thudng dugc nhac den nhu giai phap quan 

trgng. Tuy nhien, vdi trung binh mdi hd bj 

thu hdi dat thi cd 1,5 lao ddng mat viec lam 

nhung khi tuyen dung vao lam viec tai cac 

khu cdng nghiep, sd lao ddng cd trinh do hgc 

van thap chiem ti le cao nen khdng dap img 

dugc nhu cau. Do vay, de ndng dan cd viec 

lam can phai thuc hien ddng bd cac giai phap 

sau thu hdi dat, nhat la day nghe, tao viec 

lam mdi. Dac biet, phai cd co che giam sat 
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doanh nghiep trong viec uu tien con em 

ndng dan bj mat dat trong dao tao nghe, 

chuyen ddi nghe va tao cdng an viec lam cho 

hg. Cimg vdi bien phap tren, cac dja phuang 

cung nen chii trgng vao chinh sach phat trien 

dd thj ndng nghiep va djch vu lien ke. Cac 

quy djnh ve viec hd trg dat kinh doanh djch 

vu cho hd gia dinh, ca nhan trong trudng hgp 

thu hdi tren 30% dat ndng nghiep chinh la 

dap irng cac nhu cau cdng an viec lam dn 

djnh cho ngudi ndng dan. 

Viet Nam la nude cd tren 70%) dan sd 

sdng bang nghe ndng. Bdi vay, lo cho ndng 

dan chinh la lo cho nen tang qudc gia, lo cho 

an sinh xa bdi ciia dat nude va ciing chinh la 

bao dam quyen con ngudi cho chii the ddng 

dao nhat d nude ta nhung cung bj anh hudng 

nhieu nhat ciia qua trinh phat trien. 

5. Phap luat dat dai ve so* huu nha o*, 

quyen sir dung dat 6" tai Viet Nam doi voi 

ngudi Viet Nam dinh cu ff nuoc ngoai, to 

chuc, ca nhan nude ngoai 

Mdt trong nhirng chinh sach Idn ciia Nha 

nude Viet Nam trong thdi gian qua gdp phan 

tao dieu kien hdi nhap tdt ban vao khu vuc 

va the gidi chinh la cac quy djnh ve viec cho 

phep ngudi Viet Nam djnh cu d nude ngoai, 

td chirc, ca nhan nude ngoai dugc mua nha d, 

cd quyen sd huu nha d, quyen sir dung dat d 

tai Viet Nam. Nbimg chinh sach nay nhan 

dugc sir hudng img to Idn cua cdng ddng Viet 

kieu cung nhu ngudi nude ngoai dang sinh 

sdng, hgc tap va kinh doanh d Viet Nam. 

Theo thdng ke ciia Uy ban Nha nude ve 

ngudi Viet Nam d nude ngoai thi hien nay 

cd khoang 2,7 trieu Viet kilu dang sinh 

sdng, lam an tai gan 100 nude va viing lanh 

thd. Trong sd dd cd 1,5 trieu ngudi tai Hoa 

Ky, 320.000 ngudi tai Phap, 180.000 ngudi 

tai Canada, 300.000 ngudi tai Australia... dac 

biet cd khoang 10%o Viet kieu la tri thirc cd 

the ddng gdp cho qua trinh phat trien khoa 

hgc va cdng nghe ciia dat nude* ' Do vay 

Dang va Nha nude Viet Nam ludn coi ddng 

bao Viet sdng tai nude ngoai la "bd phdn bdt 

di bdt dich ciia cdng ddng cdc ddn toe Viet 

Nam'\ de cao.quan diem: "Xda bd mac cam, 

dinh kien, phdn biet ddi xu ve qud khu, giai 

cdp, thdnh phdn, xdy ditng tinh thdn cdi md, 

tin cay Idn nhau, hudng tdi tuong lai"'' ' va: 

"phdt huy ngudn lite tri tue vd site mgnh tinh 

thdn cua ngudi Viet Nam".'' ' Do vay, cimg 

vdi chinh sach dai doan ket dan tdc, chinh 

sach ve thu hiit dau tu ddi vdi edng ddng kieu 

bao d nude ngoai, Nha nude Viet Nam da 

cho phep ngudi Viet Nam djnh cu d nude ngoai 

dii dieu kien theo quy djnh cua phap luat dat 

dai va nha d dugc mua nha d tai Viet Nam. 

Quy djnh nay lan dau tien ghi nhan tai Luat 

dat dai sira ddi, bd sung nam 2001, dugc cu 

thi hoa tai Nghj djnh sd 81/2001/ND-CP 

ngay 5/11/2001 ciia Chinh phii ve viec cho 

phep ngudi Viet Nam djnh cu d nude ngoai 

mua nha d tai Viet Nam. Tiep theo trong 

Luat dat dai nam 2003, Luat nha d nam 2005 

deu cd cac quy djnh ve viec cho phep ngudi 

Viet Nam djnh cu d nude ngoai mua nha d 

tai Viet Nam vdi cae dieu kien ngay cang de 

dang ban. md rdng them pham vi cac ddi 

tugng ngudi gdc Viet Nam cung nhu ngudi 

cd thdi gian luu trii lien tuc d Viet Nam tir 

180 ngay trd len cung dugc mua mdt nha d 
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tai Viet Nam. Sau khi dugc sa hu'u nha d, 

dugc cap giay chimg nhan quyen sd hiru nha 

d, quyen sir dung dat d tai Viet Nam, Viet 

kieu dugc bao hd cac quyen tai san tuong ttJ 

nhu cdng dan Viet Nam d trong nude, dugc 

phep ban nha, the chap nha d vay tien ngan 

hang, de lai thira ke, tang cho nha d theo quy 

djnh ciia luat phap Viet Nam. 

Khdng nhirng cho phep Viet kieu dugc 

mua nha d tai Viet Nam. Qudc hdi khoa Xll 

CLia nude Cdng hoa xa hdi chu nghTa Viet 

Nam ki hgp thir lu da thdng qua Nghi quyet 

ve viec cho phep ngudi nude ngoai mua nha 

d tai Viet Nam.*'"* Day la bieu hien quan 

trgng trong cac chinh sach ciia Nha nude 

Viet Nam ve hdi nhap va phat trien. Theo 

thdng ke cua Cijc quan li nha va thj trudng 

bat ddng san (Bd xay dirng), hien nay cd 

khoang 81.000 ngudi nude ngoai dang sinh 

sdng, hgc tap. kinh doanh tai Viet Nam d cac 

dij an dau tu. trong cac ITnh vuc y te. giao 

due. van boa, the thao, cac ca quan dai dien 

ngoai giao, td chirc qudc te.' ' Tuy nhien. 

khdng phai tat ca ngudi nude ngoai ndi tren 

deu dii dieu kien mua nha tai Viet Nam. 

Theo tinh loan ciia Bd xay dung thi chi cd 

khoang 21.000 ngudi dii dieu kien mua nha 

tai Viet Nam vdi thdi gian luu trii tir 3 - 5 

nam va khdng phai trong sd nay ai cung 

mudn mua nha tai Viet Nam. Ddi tugng 

dugc phep sd hiiu nha d tai Viet Nam gdm 5 

nhdm, trong dd chii yeu la nha dau tu nude 

ngoai dang thuc hien cac boat ddng kinh 

doanh tai Viet Nam. Thdi gian sd hiiu nha d 

tai Vict Nam tdi da la 50 nam ke tir ngay 

dugc cap giay chimg nhan quyen so hiru nha 

d, quyen sir dung dat d tai Viet Nam va thdi 

diem bat dau dugc mua la tir ngay 1/1/2009. 

Cac chinh sach va phap luat neu tren ve 

viec cho phep ngudi Viet Nam djnh cu d nude 

ngoai, td chirc, ca nhan nude ngoai dugc mua 

nha d, sd hiru nha d va quyen sir dung dat d 

tai Viet Nam cho thay Nha nude Viet Nam 

khdng nhiing bao hd day dii quyen dan su ve 

nha d cho cdng dan Viet Nam ma xa ban, 

phii hgp vdi thdng le qudc te, ngudi nude 

ngoai ciing cd quyen dan stj ve nha d tai Viet 

Nam. Day la budc phat trien mdi ve quyen 

con ngudi trong xa hdi dan su a Viet Nam 

trong bdi canli hdi nhap khu vuc va the gidi./. 

(I).Xem: Digu 4 Nghi dinh cua Chinh phu so 60/CP 

ngay 5/7/1994 ve quyen so huu nha o va quyen su 

dung dat a lai do thi. 

(2).Xem: Trang tin tire va su kien cua Bg tai nguyen 

va moi truong, ngay 3 1 /5/2008. 

(3).Xem: Khoan I Dieu 5 Nghi djnh cua Chinh phu so 

84/2007/ND-CP ngay 25/5/2007 vi quy dinh bo sung 

ve viec cap giay chiing nhan quyen su dung dat, thu 

hoi dat, thuc hien quyen su dung dat, trinh tu, thu tuc 

boi thudng, ho trg, tai djnh cu khi nha nuac thu hoi 

dat va giai quyet khieu nai ve dat dai. 

(4).Xem: Bao cao cua Bg nong nghiep va phat trien 

nong thon trinh Chinh phu ve thuc trang thu hoi dat 

nong nghiep, thang 9/2008. 

(5). Bao cao da dan. 

(6). Bao cao da dan. 

(7).Xem: Tap chi que huong so 3/2002, tr.25. 

(8).Xem: Vdn kien Dgi hoi dgi bleu loan quoc lan thu 

IX Dang cong san Viel Nam, Nxb, Chinh tri quoc gia, 

HaNgi, 2001,tr. 45. 

(9).Xem: Van kien da dan, tr. 91. 

(lO).Xem: Nghj quygt s6 I9/2008/NQ-QH12 khoa XII 

ngay 3/6/2008 ve viec thi diem cho to chirc, ca nhan 

ngudi nuac ngoai mua va so hiru nha o tai Viet Nam. 

(11).Xem: Tap chi phu nCr so cuoi tuan ra ngay 

16/8/2007, tr. 5. 
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