
Cac quy dinh rieng vdi mot so doi tugng lao dong 

MOT so VAN DE PHAP Li VE NGl/dl Nl/dC NGOAI LAM VIEC TAI VIET NAM 

1. Mot so van de ve ngu-oi nvr&c ngoai 

lam viec tai Viet Nam 

TT Tinh hinh chung ve ngudi nude ngodi 

Idm viec tai Viet Nam 

Hien nay, tren cac phuong tien thdng tin 

dai chiing dang tap trung thdng tin ve tinh 

hinh ngudi nude ngoai di chuyen manh vao 

Viet Nam kiem viec lam, trong dd, sd lugng 

ngudi Trung Qudc dang cd xu hudng tang 

manh nhat. Ngudi nude ngoai vao Viet 

Nam lam viec la xu the tat yeu do tac ddng 

cua qua trinh toan cau boa quan he lao ddng 

va hdi nhap kinh te. Mdi nha dau tu, mdi 

dan vi sir dung lao ddng deu cd nhirng ke 

hoach rieng va mdi quan tam rieng den qua 

trinh td chirc san xuat kinh doanh va vi vay 

cd moi quan tam thich dang tdi viec tuyen 

diang lao ddng la ngudi nude ngoai. Ben 

canh dd, do cdng tac quan li cd nhiing van 

de nay sinh, da dan den thuc trang dang 

ngai ve Itac lugng lao ddng la ngudi nude 

ngoai tai Viet Nam. 

Theo udc tinh so bd ciia Cue viec lam, 

Bd lao ddng-tbuong binh va xa hdi, den bet 

nam 2008 da cd "tren 40 qudc gia va vimg 

lanh thd cd lao ddng lam viec tai Viet Nam" 

va theo dd, da cd khoang 50.000 ngudi nude 

ngoai dugc cap phep dang lam viec tai Viet 

Nam. Theo dng Le Quang Trung, Phd Cue 

trudng Cue viec lam thi ngudi lao ddng 

(NLD) trong cac nha thau Trung Qudc "chu 

TS. LUU BINH NHlfdNG * 

yeu Id lao dong pho thong, phuc vu cong 

viec cua nhd thdu... nhin chung so lao dong 

duac cap giay phep Id rat it"}^^ Tuy nhien, 

theo danh .gia mdi nhat "hien co khoang 

90.000 ngudi nude ngodi dang Idm viec, 

sinh song tai Viet Nam. Trong hai ndm 2007 

- 2008 CO khodng 5000 ngudi chdu Phi. 

Trung Dong nhap cdnh vdo Viet Nam kiem 

viec Idm nhung chu yeu Id lao dong pho 

thong" den tir "Trung Quoc, Hdn Quoc, Nhdt 

Bdn, Ddi Loan, AustraUa, Anh... ". Ve lao ddng 

cao cap va kT thuat, tai thanh phd Hd Chi 

Minh, cd khoang 2550 ngudi, trong dd dugc 

cap giay phep la 1800 ngudi. Ddi vdi lao 

ddng phd thdng, tai thanh phd Hd Chi Minh 

"so ngudi nude ngodi den tir chdu Phi vd 

Trung Dong ndm sau luon cao han ndm 

trudc ' (nam 2005 cd 2893 ngudi; nam 2006 

cd 3119 ngudi; nam 2007 cd 4080 ngudi va 

6 thang dau nam 2008 cd 1765 ngudi).*^' 

Tra ldi phdng van cua Bao dan tri ve 

viec lao ddng phd thdng den Viet Nam, ba 

Nguyen Kim Ngan - Bg trudng Bd lao ddng-

thuong binh va xa hdi cho biet: "Lao dong 

nude ngodi den Viet Nam chii yeu bdng 

dudng du lich chir chua ai cdp giay phep 

cho ho sang kiem viec Idm ".* ' Nhieu noi 

nhu cdng trinh khai thac bdxit d Tan Rai 

(Bao Ldc - Lam Ddng), nha may nhiet dien 

Giang vien chinh Khoa phap luat kinh te 
Truang Dai hoc Luat Ha Noi 
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Quang Ninh, nha may nhiet dien than Hai 

Phdng, cdng trinh khi - dien - dam Ca Mau... 

"so lao dong mang quoc tich Trung Qudc 

luon dp dao lao dong trong nude, vdi so luang 

moi nai tir 700 den tren 2000 ngudi/cong 

trinh"!'^^ Theo dng Le Thanh Phong, Phd bi 

thu tinh uy, Trudng doan dai bieu Qudc bdi 

tinh Lam Ddng, ngudi dang trtac tiep phu 

trach quan li huyen Bao Lam - Lam Ddng thi 

"... hien co 643 lao dong Trung Quoc a du dn, 

trong do cdn bo quan li Id 156 ngudi. Cong 

nhdn Idm viec true tiep (lao dong pho thong) 

Id 487 ngudi, trong do co 47 nir. Sd ngudi co 

hap ddng tren 3 thdng Id 490 ngudi ".'̂ ^ 

Tuy nhien, theo thdng tin trong phien 

tra ldi chat van tai ki hgp thir 5 Qudc hdi 

khoa XII, Bd trudng Bd lao ddng-thuong 

binh va xa hdi cho biet ca nude hien cd 

70.000 ngudi nude ngoai lam viec, trong dd 

cd 47.000 ngudi (chiem 67,1%) la chua cd 

giay phep lao ddng. 

Tinh hinh dd cho thay thuc trang dang 

bao ddng ve cdng tac tuyen dung, quan li lao 

ddng la ngudi nude ngoai tai Viet Nam. 

1.2. Vai tro cua ngudi nude ngodi Idm 

viec tai Viet Nam 

Nhin chung, ngudi nude ngoai lam viec 

d Viet Nam khdng hoan loan la van de tieu 

cue. Ngugc lai, viec ngudi nude ngoai vao 

lam viec tai Viet Nam thiac sir cd vai trd 

khdng nhd: 

- Ngudi nude ngoai vao lam viec tai Viet 

Nam se lam tang them sd lugng va lam 

phong phii lire lugng lao ddng va tang tinh 

canh tranh tren thi trudng lao ddng. Hien 

nhien, viec di chuyen ciia ngudi nude ngoai 

vao Viet Nam se lam cho sd lugng cung nhu 

CO cau lire lugng lao ddng thay ddi. 

- Dap ling nhu cau nhan lire theo su lira 

chgn cua cac don vj sir dung lao ddng: 

Ngudi sii dung lao ddng (NSDLD) cd the cd 

nhieu lua chgn hon cho qua trinh xay dung 

lire lugng lao ddng nham dam bao nhu cau 

nhan lire phuc vu cho san xuat, kinh doanh. 

Su khac biet giiia trinh do, tay nghe, su am 

hieu cac van de xa hdi, kha nang sir dung cac 

ngdn ngir khac nhau... giira NLD nude ngoai 

va NSDLD trong nude se dap img nhu cau 

lira chgn ciia ngudi sir dung lao ddng. 

- Ngudi nude ngoai vao Viet Nam lam 

viec se gdp phan thay ddi chat lugng lao 

ddng va tac phong lao ddng trong cac don vi 

sir dung lao ddng. Khdng the phu nhan cd 

nhung ngudi nude ngoai khi vao Viet Nam 

da mang theo ca nhiing kien thirc. kT nang, 

kinh nghiem va ldi lam viec chuyen nghiep, 

bien dai do dugc dao tao, binh thanh tir nen 

dai cdng nghiep ma nhieu NLD trong nude 

chua cd khai niem. 

1.3. Mot so vdn de dat ra khi ngudi nude 

ngodi Idm viec tai Viet Nam 

- Lam suy giam dang ke co hdi viec lam 

cua NLD Viet Nam: Hien nhien la sd lugng 

NLD tang len trong khi sd lugng viec lam 

khdng tang hoac giam di, dac biet la trong 

giai doan bien nay khi ma van de suy giam 

kinh te trd thanh ndi lo ciia toan xa hdi. Sir 

canh tranh lao ddng cd the mat di tinh tuong 

xung khi ma NLD trong nude khdng cd 

dugc nhung Igi the bang ngudi nude ngoai 

da san sang vao Viet Nam de kiem sdng vdi 

nhung kT nang va pham chat hon ban. 

- Gay nen su phirc tap trong quan li lao 

ddng va quan li hanh chinh (trat tia xa hdi): 
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Theo Uy ban nhan dan thanh phd Hd Chi 

Minh, "thdi gian qua, linh hinh ngudi nude 

ngodi cu tru tren dia bdn thdnh pho co nhieu 

hdnh vi vi pham phdp ludl dien ra lien tuc vd 

keo ddi. Cd nhieu trudng hop ngudi nude 

ngodi khdng thuc hien dimg cdc quy dinh 

phdp ludl ve xudt nhdp cdnh, phdp luat ve cu 

tru: dd sinh song tai cdc cong vien, nai cong 

cong, tu tap buon bdn trdi phep tren cdc via 

he, long dudng... gdy mdt an ninh trat tu vd 

vdn minh dd thi tren dia bdn. Nghiem trong 

han, cd trirdng hap ngirdi nude ngodi thuc 

hien hdnh vi vi pham phdp luat hinh su: tuy 

cdc ca quan chirc ndng cua thdnh pho da cd 

cdc bien phdp xif li, budc ddu cd hieu qua 

nhdt dinh, nhung tinh hinh vdn cdn dien bien 

phirc tap"}^^ Trong thdi gian gan day, nhieu 

nha quan li, ngudi dirng dau cac td chirc 

nghe nghiep, td chire cdng doan Viet Nam da 

neu len nhieu y kien birc xuc ve viec ngudi 

nude ngoai vao Viet Nam thdng qua con 

dudng du Ijch. Dieu dd da gay ra nhieu van 

de phirc tap ddi vdi tinh hinh an ninh trat tu 

va an loan xa hdi tren pham vi ca nude. 

- Ngirdi nude ngoai cd gia dinh thudng 

mang theo gia dinh ciia bg, do dd lam tang 

mat do dan sd trong pham vi nhat dinh va cd 

kha nang anh hudng tdi mire sinh boat 

chung. Hien nay mdi cd ban 70.000 ngudi 

nude ngoai sdng va lam viec rai rac khap 

Viet Nam ma viec dua hg vao dien quan li 

ciing da rat phiic lap. 

- Mdt trong nhirng van de dugc dua ra 

trong cac hdi thao xay dyng phap luat la 

NLD nude ngoai tai Viet Nam cd dugc 

thanh lap, gia nhap, hoat ddng cdng doan 

hay khdng? •Thuc ra day la van de khdng don 

gian bdi vi cd the xuat hien nhirng quan 

diem chinh tri, kinh te, phap li kha phirc tap. 

2. Nhung quy djnh phap luat ve tuyen 
dung, quan \\ ngu'O'i nutfc ngoai tai Viet Nam 

2.1. Quy dinh ve viec tuyen lao dong nude 

ngodi vdo Idm viec tai Viet Nam 

Ngudi nude ngoai lam viec tai Viet Nam 

dugc xac dinh Ja "ngudi khdng cd qudc tich 

Viet Nam theo Luat qudc tich Viet Nam".'^' 

Theo quy dinh, ngudi nude ngoai cd the 

hay cd quyen lam viec d Viet Nam theo cac 

"hinh thiic" sau day: : n ,• . • •• ;,. ^yi". 

a) Thuc hien hgp ddng lao ddng; 

b) Di chuyen trong ndi bd doanh nghiep 

cd hien dien thuang mai tai Viet Nam; 

c) Thuc hien cac loai hgp ddng ve kinh 

te, thuang mai, tai chinh, ngan hang, bao 

hiem, khoa hgc kT thuat, van hoa, the thao, 

giao due, y te; • v, • -• : . 

d) Nha cung cap djch vu theo hgp ddng; 

d) Chao ban dich vu; 

e) Ngudi nude ngoai dai dien cho td chirc 

phi chinh phu nude ngoai dugc phep boat 

ddng theo quy dinh ciia phap luat Viet Nam; 

f) Ngudi nude ngoai la hgc sinh, sinh 

vien, phu nhan, phu quan, ngudi giup viec 

gia dinh va ngudi nude ngoai khdng thudc 

ddi tugng quy dinh tai khoan 1 Dieu 1 ciia 

Nghj dinh 34/2008/ND-CP cd nhu c k lam 

viec cho cac doanh nghiep, td chirc, ca nhan 

tai Viet Nam.'**' 

Nhu vay, trong sd nhirng hinh thirc ndi 

tren, cd NLD lam viec ma sir cd mat ciia hg 

anh hudng Idn tdi co hdi viec lam trong nude, 

dac biet la NLD thuc hien cac hgp ddng lao 

ddng tai Viet Nam, ke ca hgc sinh, sinh vien, 

phu nhan. phu quan, ngudi giiip viec gia dinh 
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Cac quy dinh rieng vdi mot sd ddi tuang lao dong 

va ngudi nude ngoai khac (vi du: ngudi di du 

lich nhung tranh thii hoac niip dudi hinh thirc 

du lich, tham than nhan de kiem viec lam). 

Cac hinh thiic qua dd ngudi nude ngoai 

lam viec tai Viet Nam ciing kha phong phii. 

Trong dd, bao gdm ca cac hinh thiic ma 

ngudi nude ngoai khdng can phai thiet lap 

quan he lao ddng nhu lam viec vdi tu each la 

"nha cung cap dich vu theo hgp ddng" hoac 

lam ngudi "chao ban dich vu". Dieu nay lam 

cho viec kiem soat lao ddng va quan he lao 

ddng khdng cd y nghia. •-• • • ri 

- Nha tuyen dung ngudi nude ngoai lam 

viec tai Viet Nam bao gdm: cac "doanh nghiep, 

td chirc tai Viet Nam" cd du dieu kien theo 

quy dinh ciia phap luat. Khai niem "tai Viet 

Nam" dii ndi len pham vi kha rdng ciia cac 

ddi tugng nay. Bdi vi nd khdng chi bao gdm 

cac doanh nghiep, td chirc cua Viet Nam ma 

bao gdm ca cac don vi sir dung lao ddng nude 

ngoai tren lanh thd Viet Nam nhu cac doanh 

nghiep nude ngoai, cac td chirc qudc te hoac 

nude ngoai tai Viet Nam. Tuy nhien, phap 

luat khdng xac dinh (ngam khdng cho phep) 

viec ca nhan sir dung ngudi nude ngoai lam 

viec vdi tu each la NLD tai Viet Nam. 

- Cac hinh thirc sir dung ngudi nude 

ngoai lam viec tai Viet Nam: 

So vdi khai niem "tuyen dung" thi khai 

niem "sir dung" rdng hon rat nhieu. Viec 

tuyen diang dugc sir dung d miic do ban che 

bdi le nd lien quan den qua trinh tuyen chgn, 

quyet dinh tiep nhan ngudi nude ngoai vao 

lam viec. Cdn viec "sii dung" cd the khdng 

can cdng doan dd. Vi du, viec sir dung ngudi 

nude ngoai theo binh thirc chao ban dich vu. 

Ngirdi nude ngoai chao ban dich vu la NLD 

da dugc don vi sir dung lao ddng "tuyen 

dung" tu trudc khi sang Viet Nam. 

Theo phap luat hien hanh, viec sii dung 

ngudi nude ngoai lam viec tai Viet Nam bao gdm: 

a) Tuyen dung ngudi nude ngoai lam viec 

tai Viet Nam theo hinh thirc hop ddng lao ddng 

Day la hinh tbire sir dung ngudi nude 

ngoai lam viec tai Viet Nam dang dugc quan 

tam nhat, bdi le nd lien quan den viec thiet 

lap quan he lao ddng chinh thiic. 

NSDLD dugc tuyen ngudi nude ngoai 

khi ngudi nude ngoai dam bao day dii cac 

dieu kien theo quy dinh tai Dieu 3 ciia Nghi 

dinh sd 34/2008/ND-CP dl lam cdng viec 

quan li, giam ddc dieu hanh va chuyen gia 

ma lao ddng Viet Nam chua dap ung dugc 

theo nhu cau san xuat, kinh doanh. 

- Trinh tu, thii tuc tuyen ngudi nude ngoai 

lam viec tai Viet Nam: 

+ Trudc khi tuyen lao ddng it nhat 30 (ba 

muoi) ngay, NSDLD phai thdng bao nhu cau 

tuyen lao ddng tren bao trung uong hoac dia 

phuang (bao viet, bao ndi, bao hinh, bao 

dien tii) ve cac ndi dung: Sd lugng ngudi can 

tuyen, cdng viec, trinh do chuyen mdn, mire 

luong, dieu kien lam viec va mdt sd yeu cau 

can thiet khac neu NSDLD can. 

Trudng hgp NSDLD tuyen ngudi nude 

ngoai thdng qua td chire gidi thieu viec lam 

thi khdng phai thdng bao nhu cau tuyen lao 

ddng tren bao trung uong hoac dia phuong 

theo quy dinh neu tren. 

+ NSDLD phai cung cap day dii cac quy 

dinh eiia phap luat Viet Nam cd lien quan 

den quyen va nghTa vu ciia ngudi nude ngoai 

vao Viet Nam lam viec; ngudi nude ngoai 

phai nghien ciru day dii cac quy dinh ciia 
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phap luat Viet Nam do NSDLD cung cap ddng 

thdi phai chuan bi cac giay td can thiet va 

thiac hien theo dung quy dinh ciia phap luat. 

+ Ngudi nude ngoai mudn lam viec tai 

Viet Nam phai nop hd so dang ki du tuyen lao 

ddng cho ngudi sir dung lao ddng. NSDLD 

tiep nhan bd so dang ki du tuyen lao ddng 

ciia ngudi nude ngoai khi bd so cd day du 

cac giay td va phai lam thii tuc de nghi cap 

giay phep lao ddng cho ngudi nude ngoai 

vao lam viec tai Viet Nam theo quy dinh. 

t Khi dugc cap giay phep lao ddng. 

ngudi nude ngoai va NSDLD phai tien banh 

giao ket hgp ddng lao ddng bang van ban 

theo quy dinh ciia phap luat lao ddng Viet 

Nam; NSDLD cd trach nhiem giri ban sao 

hgp ddng lao ddng da giao ket tdi co quan da 

cap giay phep lao ddng cho ngudi nude 

ngoai dd. Ndi dung trong hgp ddng lao ddng 

khdng dugc trai vdi ndi dung da ghi trong 

giay phep lao ddng da dugc cap.' ' 

b) Ngudi nude ngoai vao Viet Nam lam viec 

theo hinh thirc di chuyen ndi bd doanh nghiep 

Ngudi nude ngoai di chuyen trong ndi 

bd doanh nghiep theo quy dinh bao gdm nha 

quan li, giam ddc dieu hanh va chuyen gia 

cua doanh nghiep nude ngoai da thanh lap 

hien dien thuang mai tren lanh thd Viet 

Nam, di chuyen tam thdi trong ndi bd doanh 

nghiep sang hien dien thuang mai tren lanh 

thd Viet Nam va da dugc doanh nghiep nude 

ngoai tuyen dung trudc dd it nhat 12 thang. 

Ngudi nude ngoai di chuyen trong ndi bd 

doanh nghiep "phai cd vdn ban cua doanh 

nghiep nude ngodi cu ngudi nude ngodi 

sang Idm viec tai hien dien thuang mgi cua 

doanh nghiep nude ngodi dd tren lanh thd 

Viet Nam vd dam bdo du cdc dieu kien theo 

quy dinh"^^'^^ ciia phap luat Viet Nam. Phap 

luat cung quy dinh rang ngudi nude ngoai di 

chuyen trong ndi bd doanh nghiep thi mdi 

doanh nghiep cd hien dien tren lanh thd Viet 

Nam phai cd it nhat 20% tdng sd cac nha 

quan li, giam ddc dieu hanh va chuyen gia la 

cdng dan Viet Nam. Tuy nhien, mdi doanh 

nghiep nude ngoai se dugc phep cd tdi thieu 

03 (ba) nha quan li, giam ddc dieu hanh va 

chuyen gia khdng phai la ngudi Viet Nam. 

Dai dien ciia doanh nghiep nude ngoai da 

thanh lap hien dien thuang mai tren lanh thd 

Viet Nam theo quy dinh ciia phap luat Viet 

Nam cd trach nhiem cung cap day dii cac 

quy dinh ciia phap luat Viet Nam lien quan 

den quyen va nghTa vu cua ngudi nude ngoai 

lam viec tren lanh thd Viet Nam. Ngudi 

nude ngoai phai nghien cim va thuc hien day 

dii cac quy dinh cua phap luat Viet Nam do 

NSDLD cung cap. 

Dai dien ciia doanh nghiep nude ngoai 

da thanh lap hien dien thuang mai tren lanh 

thd Viet Nam cd trach nhiem lam thii tuc de 

nghi cap giay phep lao ddng cho ngudi nude 

ngoai vao lam viec tai Viet Nam theo quy 

dinh trudc khi ngudi nude ngoai den lam 

viec tai Viet Nam. 

c. Ngudi nude ngoai vao Viet Nam lam 

viec de tbtae bien cac loai hgp ddng (khdng 

phai hgp ddng lao ddng) 

Ngudi nude ngoai lam viec tai Viet Nam 

theo hinh thirc "thuc hien cdc loai hop ddng 

ve kinh te, thuang mgi, tdi chinh, ngdn hdng, 

bdo hiem, khoa hoc kT thuat, vdn hod, the 

thao, gido due, y te" va lam "nhd cung cdp 

dich vu theo hap ddng" phai dam bao dii cac 
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dieu kien theo quy dinh va kem theo hgp 

ddng ki ket giu'a ddi tac phia Viet Nam va 

phia nude ngoai ve viec thoa thuan ngudi 

nude ngoai den lam viec tai Viet Nam. Nhu 

vay, nhirng ngudi khdng nam trong dien neu 

tren thi khdng dugc lam viec hay thuc hien 

hgp ddng theo binh thirc nay. Ngudi nude 

ngoai lam viec theo binh thirc nay ciing phai 

chuan bi tat ca cac giay td, bd so theo quy 

dinh cua phap luat de ddi tac Viet Nam (gdm 

dai dien hgp phap cua doanh nghiep, td chirc 

tai Viet Nam cd ki hgp ddng vdi phia ddi tac 

nude ngoai de phia nude ngoai cung cap 

dich vi-t. chao ban dich vu va thuc hien cac 

loai hgp ddng ve kinh te. thuang mai, tai 

chinh, ngan hang, bao hiem. khoa hgc kT 

thuat. van boa, the thao, giao diic, y te va dai 

dien ciia cac doanh nghiep, td chirc nude 

ngoai da thanh lap hien dien thuong mai tren 

lanh thd Viet Nam theo quy dinh ciia phap 

luat Viet Nam) lam thii tuc de nghi cap giay 

phep lao ddng tai Viet Nam. 

d. Ngudi nude ngoai vao Viet Nam lam 

viec dc chao ban dich vu 

Theo quy dinh tai khoan 5 Dieu 2 Nghi 

dinh sd 34/2008/ND-CP: "ngudi nude ngodi 

chdo bdn dich vu la nhiing ngmxi khdng sdng 

lai Viet Nam vd khdng nhan thii lao tir bdt cir 

ngudn ndo tai Viet Nam, tham gia vdo cdc 

hoat ddng lien quan den viec dai dien cho 

mat nhd cung cdp dich vu de ddm phdn tieu 

thu dich vu cua nhd cung cdp do, vdi dieu 

kien khdng duac bdn true tiep dich vu dd 

cho cdng chiing vd ngmri chdo hdn khdng 

true tiep iham gia cung cdp dich vu". Ngudi 

nude ngoai vao Viet Nam lam viec theo binh 

thirc chcio ban dich via phai thdng bao trudc 

it nhat 07 (bay) ngay khi ngudi nude ngoai 

den chao ban dich vu vdi sd lao ddng-thuong 

binh va xa bgi dia phuong nod ngudi nude 

ngoai du kien den chao ban dich vu vdi cac ndi 

dung: Hg ten, tudi, qudc tich, sd hd chieu, ngay 

bat dau va ngay ket thuc lam viec, cdng viec cu 

the ciia ngudi nude ngoai. 

d. Ngudi nude ngoai dai dien cho td chirc 

phi chinh phu nude ngoai dugc phep boat 

ddng theo quy dinh cua phap luat Viet Nam 

Ngudi nude ngoai" lam viec vdi tu each 

dai dien cho td chirc phi chinh phii nude 

ngoai dugc phep boat ddng tai Viet Nam 

ngoai viec phai dam bao dii cac dieu kien 

theo quy dinh cdn phai cd trach nhiem 

nghien ciru va thiac hien day dii cac quy dinh 

cua phap luat Viet Nam ve quyen va nghTa 

vu ciia ngudi nude ngoai tai Viet Narn ddng 

thdi phai chuan bi cae giay td, thu ttac theo 

quy dinh, trir phieu du tuyen (vi khdng phai 

la ddi tugng dugc tuyen dung). Dai dien ciia 

td chirc phi chinh phii nude ngoai dugc phep 

boat ddng theo quy dinh ciia phap luat Viet 

Nam phai lam thii tuc de nghi cap giay phep 

lao ddng cho ngudi nude ngoai vao lam viec 

tai Viet Nam theo quy dinh trudc khi ngudi 

nude ngoai den lam viec tai Viet Nam. 

2.2. Quy dinh ve quan li ngudi nude ngodi 

Idm viec tgi Viet Nam 

Viec quan li ngudi nude ngoai lam viec 

tai Viet Nam dugc thuc hien thdng qua boat 

ddng cua nhieu co quan khac nhau. Cu the, 

viec quan li dd bao gdm cac phuong dien 

boat ddng cbii yeu sau day: 

- Ban hanh quy dinh ve ddi tugng, tieu 

chuan, dieu kien ngudi nude ngoai lam viec 

tai Viet Nam; 
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Cacquyd[nhrierig vd[jndt so doi tugng lao dong 

Theo Dieu 3 Nghi dinh cua Chinh phu sd 

34/2008/ND-CP, ngudi nude ngoai lam viec 

tai Viet Nam phai cd dii cac dilu kien sau: 1) 

Dii 18 tudi trd len; 2) Cd sire khde phii hgp 

vdi yeu cau cdng viec; 3) La nha quan li, 

giam ddc dieu hanh hoac chuyen gia theo 

quy dinh (ddi vdi ngudi nude ngoai xin vao 

hanh nghe y, dugc tu nhan, true tilp kham, 

chtra benh tai Viet Nam hoac lam viec trong 

ITnh vuc giao diac, day nghe phai cd du dilu 

kien theo quy dinh ciia phap luat Viet Nam 

ve hanh nghe y, dugc tu nhan hoac ve giao 

due. day nghe); 4) Khdng cd tien an ve tdi vi 

pham an ninh qudc gia; khdng thudc dien 

dang bi truy cii'u trach nhiem binh sir, dang 

chap hanh hinh phat hinh sir theo quy dinh 

cua phap luat Viet Nam va phap luat nude 

ngoai; 5) Cd giay phep lao ddng do co quan 

nha nude cd tham quyen ciia Viet Nam cap, 

trir cac trudng hgp khdng phai cap giay phep 

lao ddng theo quy dinh ciia phap lual. Cac 

giay td quy dinh trong hd so do ca quan, td 

chirc nude ngoai cap hoac cdng cbii'ng, 

chimg thuc phai dugc hgp phap boa lanh su 

theo quy dinh ciia phap luat Viet Nam va 

dich ra tieng Viet; ban dich, ban sao phai 

dugc cdng chiing theo quy dinh cua phap 

lual Viet Nam. • •' ' •; , 

- Quy dinh vl co sd tuyen dung, su dung 

ngudi nude ngoai lam viec tai Viet Nam, dac 

biet la xac dinh tu each ciia nha tuyen dung, 

sir dung ngudi nude ngoai. 

Theo quy djnh, chi cac "doanh nghiep", 

"to chirc" tai Viet Nam mdi cd quyen tuyen 

dung, su diang ngudi nude ngoai lam viec tai 

Viet Nam. 

- Quy dinh cac thu tuc phap li, hd so dam 

bao cho ngudi nude ngoai khi lam viec tai 

Viet Nam. . • ' { . - . .• . • >•,•. '>-•. t 

'Theo quy dinh, bd so dang ki du tuyen 

lao ddng ciia ngudi nude ngoai gdm hai bd 

nop cho NSDLD, mdt bd do NSDLD quan li 

va mdt bd bd so dl NSDLD lam thu tuc dang 

ki cap giay phep lao ddng. Mdi bd hd so gdm 

cd: Phieu dang ki du tuyen lao ddng ciia 

ngudi nude ngoai theo mau quy dinh cua Bd 

lao ddng-thuong binh va xa hdi; phieu li lich 

tu phap do CO quan cd tham quyen cua nude 

ma ngudi nude ngoai cu trii d nude ngoai 

trudc khi den Viet Nam cap. Trudng hgp 

ngu'di nude ngoai hien da cu trii tai Viet Nam 

tir du 06 thang trd len thi chi can phieu li Ijch 

tu phap do sd tu phap ciia Viet Nam noi 

ngudi nude ngoai dang cu tru cap; ban li Hch 

tu thuat ciia ngudi nude ngoai theo mau quy 

dinh CLia Bd lao ddng-thuong binh va xa hdi; 

giay chimg nhan siic khoe dugc cap d nude 

ngoai hoac giay chimg nhan sire khoe dugc 

cap d Viet Nam theo quy dinh cua Bd y te 

Viet Nam; ban sao chirng nhan ve trinh do 

chuyen mdn, kT thuat cao cua ngudi nude 

ngoai. Ddi vdi ngudi nude ngoai la nghe nhan 

nhirng nganh nghe truyen thdng hoac ngudi 

cd kinh nghiem trong nghe nghiep, trong dieu 

hanh san xuat, quan li ma khdng cd chung 

chi, bang cdng nhan thi phai cd ban xac nhan 

it nhat 05 (nam) kinh nghiem trong nghi 

nghiep, trong dieu hanh san xuat, quan li 

dugc CO quan cd tham quyen cua nude ngoai 

xac nhan; ba anh mau (kich thudc 3cm x 

4cm, dau de Iran, chup chinh dien, rd mat, rd 

hai tai. khdng deo kinh, phdng anh mau 

trang). anh chiap khdng qua 06 (sau) thang 

tinh tir thdi diem ngudi nude ngoai nop hd so. 
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Cac quy dinh rieng vdi mot so ddi tugng lao dong 

- Quy dinh ve giay phep lao ddng gdm 

viec cap giay phep lao ddng, gia ban giay 

phep lao ddng, cap lai giay phep lao ddng, 

vice su di.ing giay phep lao ddng cho ngudi 

nude ngoai lam viec tai Viet Nam. Theo phap 

luat hien banh. tat ca nhirng ngudi nude ngoai 

vao Vict Nam lam viec deu phai dugc cap 

giay phep lao ddng, trir mdt sd ddi tugng sau: 

a) Ngudi nude ngoai vao Viet Nam lam 

viec vdi thdi ban dudi 03 (ba) thang; 

b) Ngudi nude ngoai la thanh vien cua 

cdng ti trach nhiem hiru ban hai thanh vien 

trd len; 

(c) Ngudi nude ngoai la chit sd hu'u ciia 

cdng ti trach nhiem bii'u ban mdt thanh vien; 

d) Ngudi nude ngoai la thanh vien hdi 

ddng quan tri ciia cdng ti cd phan; 

d) Ngudi nude ngoai vao Viet Nam de 

thuc bien chao ban dich vu; i 

e) Ngudi nude ngoai vao Viet Nam lam 

viec de xii' li cac trudng hgp khan cap nhu 

nhung su cd, tinh hudng kT thuat, cdng nghe 

phirc tap nay sinh lam anh hudng hoac cd 

nguy CO' anh hudng tdi san xuat, kinh doanh 

ma cac chuyen gia Viet Nam va cac chuyen 

gia nude ngoai hien dang d Viet Nam khdng 

xu li dugc cd thdi gian tren 03 (ba) thang thi 

bet 03 (ba) thang lam viec tai Viet Nam, 

ngudi nude ngoai phai lam thu tuc dang ki 

cap giay phep lao ddng theo quy dinh; 

g) Luat su nude ngoai da dugc Bd tu 

phap cap giay phep hanh nghe luat su tai 

Viet Nam theo quy dinh ciia phap luat. 

- Quy dinh trach nhiem ciia cac co quan 

nha nude trong viec quan li ngudi nude 

ngoai lam vice tai Viet Nam: Cac ca quan 

nha nude lien quan gdm Bd lao ddng-thuong 

binh va xa hdi, Bd giao thdng van tai; Bg 

cdng an, Bd y te, hdi ddng nhan dan va uy 

ban nhan dan cac cap... cd trach nhiem tham 

gia quan li ngudi nude ngoai lam viec tren 

khu vuc hay dia ban ciia minh quan li. 

- Quy dinh viec thanh tra, xii li vi pham 

lien quan den ngudi nude ngoai lam viec tai 

Viet Nam: Thanh tra, kiem tra, ddn ddc va xu 

li vi pham la khau quan trgng ciia qua trinh 

quan li lao ddng. Trong qua trinh thanh tra, 

doan thanh tra cd toan quyen tien hanh mdt 

sd bien phap can thiet, ke ca viec de nghi co 

quan cd tham quyen truy ciru trach nhiem 

binh su ca nhan vi pham nghiem trgng. 

3. Mot vai y kien danh gia va giai phap 

3.1. Ddnh gid chung 

Nhin chung, thiac trang tuyen dung ngudi 

nude ngoai lam viec tai Viet Nam la dang lo 

ngai. Bdi nhung van de sau: 

Thu nhdt, cac co quan nha nude cd tham 

quyen khdng nam dugc chinh xac sd lugng 

ngudi nude ngoai hien dang lam viec tai 

Viet Nam. Sd lugng dugc cac co quan neu ra 

la thieu thdng nhat. Nhirng con sd neu ra ve 

CO ban la dua vao ket qua thdng ke ve ngudi 

nude ngoai xuat, nhap canh vao Viet Nam. 

Sd lugng ngudi nude ngoai dugc cap giay 

phep lao ddng thap hon qua mdt nua so vdi 

tbtae te. Cd the thay cdng tac quan li hanh 

chinh, quan li lao ddng dang the hien sir sa 

bd, yeu kem. Chi khi bao chi vao cugc thi 

cac CO quan cd trach nhiem mdi xem xet lai 

phuang phap quan li ciia minh. Ngay ca cac 

dia phuang, noi cd trach nhiem true tiep 

(theo each ndi cua Bd trudng Bd lao ddng-

thuong binh va xa hdi) ciing rat cham chap 

trong viec chi dao cdng tac quan li ngudi 
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Cac quy dinh rieng vdi mot sd ddi tugng lao dong 

nude ngoai ndi chung va ngudi nude ngoai 

lam viec tai Viet Nam. 

Thir hai, theo dieu tra xa hdi, ngudi nude 

ngoai vao Viet Nam lam viec chu yeu theo 

con dudng tat, tiic la sii dung phuang phap 

du lich kiem viec lam. Sir tra hinh nay la 

nguyen nhan khien cho cdng tac quan li khd 

khan hon. Hon niia, ngudi nude ngoai lam 

viec tai Viet Nam theo kieu nay de bi xem 

nhe, bdi vi nha quan li cd the cho rang dd la 

giai phap tam thdi. 

Thit ba, ngudi nude ngoai lam viec tai 

Viet Nam chii yeu la lire lugng lao ddng phd 

thdng (da phan la cua Trung Qudc va chau 

Phi) ma thanh phan nay d Viet Nam dang du 

thira, dang can kiem viec lam de dam bao 

cugc sdng. Dieu dd vira trai quy djnh, vira 

lam tang them khd khan cho cdng tac giai 

quyet viec lam cho NLD Viet Nam, vira tao 

ra tien le xau tren thi trudng lao ddng, neu de 

lau se khd khac phuc. 

Thit tu, hinh thirc phap li cua quy dinh ve 

ngudi nude ngoai lam viec tai Viet Nam mdi 

chi dung lai d nghi dinh ciia Chinh phii la 

chua xirng tam. Day la van de Idn, tuong 

duong vdi van de dua NLD Viet Nam di lam 

viec d nude ngoai ma lai lien quan den nhieu 

ITnh vuc, nhieu dia ban, nhieu qudc gia khac 

nhau. Nd khdng cbi la van de cua Viet Nam 

ma la van de qudc te (Td chirc lao ddng qudc 

tl cd Cdng udc sd 97/1949 vl NLD di trii; 

Cdng udc sd 118/1962 ve ddi xur binh dang 

trong van dl an toan xa hdi ddi vdi ngudi 

ban qudc va phi ban qudc; Cdng udc sd 

143/1975 vl di trii trong nhiing dieu kien bi 

lam dung va xuc tien binh dang co may va 

ddi xu ddi vdi NLD di tru). Viet Nam cd the 

tham khao dl ndi luat hoa cho hoan thien he 

thdng phap luat lao ddng. 

3.2. Mot sd gidi phdp cho vdn de ngudi 

nude ngodi lam viec tgi Viet Nam 

D I tinh trang ngudi nude ngoai lam viec 

tai Viet Nam cd trat tu, khdng gay xao trgn 

tinh hinh kinh tl, xa hdi, dac biet la gay nen 

tinh trang canh tranh viec lam va nhiing hau 

qua xa hdi, can phai: 

Mot Id can quan triet va thdng nhat quan 

diem ve ngudi nude ngoai lam viec d Viet 

Nam: Ngudi nude ngoai vao Viet Nam lam 

viec la van de binh thudng do tinh tat yeu cua 

qua trinh toan cau hoa, trong dd cd van de toan 

cau hoa quan he lao ddng. Viet Nam la thanh 

vien ciia WTO, ASEAN, cd quan he vdi nhieu 

qudc gia tren the gidi. Mdi quan he qua lai va 

phu thudc lan nhau trong qua trinh san xuat, 

kinh doanh qudc te khdng cho phep duy tri 

tinh trang "be quan, toa cang", ca vdi van de di 

chuyen lao ddng. Viet Nam la mdt trong 

nhiing qudc gia tham gia manh me vao qua 

trinh phan cdng va hgp tac lao ddng qudc te, 

can phai lam quen va chap nhan viec ngudi 

nude ngoai lam viec, kiem sdng tai Viet Nam. 

Tuy nhien, khdng the thu ddng ddi vdi 

tinh trang ngudi nude ngoai vao lam viec 

mdt each vd td chirc. Bat ki qudc gia nao 

cung phai chii y den nhung khia canh can 

ban lien quan den tinh trang ngudi nude 

ngoai nhap cu, kiem viec lam nhu chinh sach 

bao hd viec lam ddi vdi cdng dan sd tai (coi 

nhu la chinh sach xa hdi ndng cdt ciia chinh 

phii vi ngudi dan de tao va giai quylt viec 

lam); chinh sach dam bao an toan va trat ty 

xa hdi, an ninh qudc gia; chinh sach dam bao 

an sinh va phuc Igi xa hdi ddi vdi ngudi dan. 

TAP CHi LUAT HOC SO 9/2009 41 
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Tfai Id ddi vdi nha tuyen dung can phai 

tuyet ddi tuan thii chinh sach, phap luat ve 

tuyen chgn, su dung ngudi nude ngoai lam 

viec tai Viet Nam. Cac nha tuyen dung can 

phai tuan thu luat phap ve dieu kien tuyen 

chgn ngudi nude ngoai lam viec, trong dd 

dieu kien la lao ddng kT thuat, chuyen gia 

can dugc chii trgng. Cac lao ddng phd thdng 

can phai dugc ban che d miic thap nhat, trir 

trudng hgp ngudi nude ngoai sinh sdng ciing 

gia dinh trong thdi gian d Viet Nam hoac cac 

hgc sinh, sinh vien dang theo hgc d Viet 

Nam. Cac co quan nha nude cd tham quyen 

can luu y viec di chuyen lao ddng phd thdng 

cua cac nha thau nude ngoai vao Viet Nam, 

vi du nhu trong nganh xay diong, khai 

khoang nhu hien nay. 

Ba Id ddi vdi co quan quan li nha nude, 

can tien banh cac bien phap ddng bd, quyet 

liet ngay tir dau. Vi du, phan loai ngudi nude 

ngoai tir khi di chuyen vao Viet Nam. Can 

cd sir phdi hgp vdi cac co quan thudc nganh 

cdng an de nam viing sd lugng va loai lao 

ddng bay trinh do cua ngudi nude ngoai din 

Viet Nam. Can chan chinh nghTa vu bao cao 

ciia eac don vi sii dung lao ddng ngudi nude 

ngoai lam viec tai Viet Nam. 

Bdn Id can tien hanh ngay cdng tac 

thanh, kiem tra. Neu phat hien thi phai kien 

quyet xir phat nhirng NSDLD va true xuit 

NLD phd thdng ve nude. Ciing can bd sung 

cac hinh thirc xir li nghiem khic vao Nghi 

dinh sd 113/2004/ND-CP ngay 16/4/2004 vl 

xir phat banh chinh hanh vi vi pham phap 

luat lao ddng. 

Ndm Id can nghien ciru xay dimg Luat vl 

quan li NLD nude ngoai tai Viet Nam. Dao 

luat nay ra ddi la can thiet va la tuong thich, 

ddng xiing vdi Luat ngudi Viet Nam di lam 

viec d nude ngoai theo hgp ddng do Qudc 

hdi thdng qua nam 2006. 

Sdu Id can bd sung va giao cho Cue quan 

li lao ddng ngoai nude nhiem vu quain li 

NLD nude ngoai lam viec tai Viet Nam. Cd 

the nghien ciru ddi ten thanh Cue quan li lao 

ddng ngoai nude va lao ddng nude ngoai tai 

Viet Nam. Cue dd cd nhung kinh nghiem ve 

quan li NLD ciia cac nude khac va vi vay cd 

the ap dung, hgc tap de tien hanh tdt cdng 

tac nay tai Viet Nam./. 
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