
Tranh chap lao dong va dinh cong 

GlAl QUYET TRANH CH&P LAO OQNG TAI TOA AN NHAN DAN 

Td PHAP LUAT OlN THI/C T I I N VA MQT Sd KIEN NGHj 

1. Dat van de 

Ngay 15/6/2004, Qudc hdi khoa XI 

thdng qua Bd luat td tung dan su, cd hieu lue 

tif ngay 01/01/2005. Theo quy dinh ciia Bd 

luat td tung dan sir, tir ngay 01/01/2005, toa 

an giai quyet cac vu viec dan su, bdn nhan 

gia dinh, kinh doanh, thuang mai va lao 

ddng theo thii tuc chung quy dinh tai Bd luat 

td tung dan sir. 

Sau 13 nam thuc hien viec xet xii cac vu 

an lao ddng va giai quyet cac cugc dinh cdng 

tai toa an (tinh tir khi cd Phap lenh thu tuc 

giai quyet cac tranh chap lao ddng (TCLD) 

nam 1996) cho thay nhiing ddng gdp quan 

trgng ciia toa an ddi vdi viec bao ve quyen 

va Igi ich hgp phap ciia cac ca nhan, td cbii'c 

khi tham gia quan he lao ddng, gdp phan dn 

dinh va lam lanh manh quan he lao ddng 

trong nin kinh te thi trudng, thiic day san 

xult, dn dinh ddi sdng xa bdi, giii gin trat tu 

quan li trong ITnh vuc lao ddng-xa hdi. Thuc 

tien xet xir cac vu an lao ddng nhiing nam 

qua da dem lai cho nganh toa an nhieu kinh 

nghiem bd ich. bd sung vao li luan khoa hgc 

vl xet xu ddng thdi cung cap nhirng ca sd 

thiac lien cho qua trinh hoan thien phap luat 

lao ddng ndi chung va phap luat ve giai 

quyet TCLD ndi rieng. 

Tuy nhien. xet tir gdc do nghien ciru ve 

PHAM CONG BAY* 

bieu qua dilu chinh phap luat, cd the ndi co 

ehl tai phan toa an trong ITnh vuc lao ddng d 

Viet Nam chua pbii hgp vdi thuc tien va yeu 

cSu ciia giai quyet TCLD, vi vay hieu qua 

chua dat dugc nhu mong mudn. 

Hien tai, cac co quan chire nang dang 

tiin banh nghien ciru xay dung du thao sira 

ddi, bd sung l§n thir tu Bd luat lao ddng 

(BLLD). Giai quylt TCLD tai toa an la ndi 

dung eiia che djnh ve giai quyet TCLD can 

dugc sira ddi, bd sung. Dd ciing la mdt trong 

nhiing van de dang dugc cac co quan lap 

phap, tu phap quan tam nghien cim de xay 

dimg cac giai phap hoan thien. 

2. Ciai quySt tranh chap lao dong tai 

toa an - phap luat va thuc tien ap dung 

2.1. Khdi quat tinh hinh thu li giai quyet 

tranh chdp lao ddng vd dinh cdng tgi tod dn 

tir ngdy 01/7/1996 den nay 

Trong nhirng nam dau thuc hien BLLD, 

cac TCLD xay ra chua nhieu va chii yeu la 

cac loai viec tranh chap ve ki luat budc thdi 

viec xay ra tir trudc khi cd BLLD. Vi vay sd 

lugng cac vu an lao ddng ma toa an cac cap 

da thu li giai quyet trong cac nam tir 1996 

den nam 1999 rat it. 

Tranh chap lao ddng xay ra nhieu va 

* Toa lao dong i'oa an nhan dan toi cao 

TAP CHI LUAT HOC SO 9/2009 43 



Tranh chap lao dong va dinh cong 

tang dan tir nhiing nam 2000 trd di. Nam 
2000: 745 vu; nam 2001: 690 vu; nam 2002: 
805 vu; nam 2003: 652 vu; nam 2004: 714 
vu; nam 2005: 950 vu; nam 2006: 820 vu; 
nam 2007: 1.022 vu; nam 2008: 1.701 vu. 

100%) cac vu an lao ddng ma toa an cac 
cSp da thu li giai quyet la TCLD ca nhan; 
chi cd 02 vu TCLD tap the dugc dua den toa 
an (Ha Ndi 01 vu, Hai Phdng 01 vu) nhung 
sau dd toa an phai dinh chi giai quyet. Cd 
04 vu dinh cdng dua den toa an thi 03 vu 
toa an tra lai don yeu cau, cdn 01 vu dang 
dugc TANDTC xem xet lai theo thii tuc 
giam ddc tham. 

Ket qua nghien ciru thuc tien xet xir cac 
vu an lao ddng cho thay: 

- Tranh chap lao ddng xay ra trong thuc 
te kha nhieu nhung sd vu viec dugc dua den 
toa an thi rat it. Le dT nhien, neu tranh chap 
xay ra ma giai quyet dugc bang cac phuang 
thirc khac, thay vi phai dua den toa an thi se 
la dieu dang mung. Song tren thue te su ban 
che dd lai do nhiing rao can cua thii tuc giai 
quylt TCLD. 

- Sd lugng cac vu an lao ddng xay ra chu 
yeu d cac dia phuang cd nhieu co sd kinh te 
cdng nghiep nhu thanh phd Hd Cbi Minh, 
Ha Ndi, Ddng Nai, Binh Duong, Ba Ria -
Viing Tau... Ddi vdi cac dia phuong phia 
Bac, TCLD xay ra tai cac doanh nghiep nha 
nude chiem phan Idn; cdn d cac dia phuang 
phia Nam thi chii yeu la d cac doanh nghiep 
cd vdn dau tu nude ngoai. '" 

- Ve loai viec tranh chap: Trong nhiing 
nam qua. tranh chap xay ra chii yeu la nhung 
tranh chap ve cham dirt hgp ddng lao ddng 

(HDLD) va tranh chap ve ki luat lao ddng. 
Trong vai nam trd lai day, hai loai tranh 
chap ndi tren van la chu yeu nhung ddng 
thdi phat sinh them mdt sd loai tranh chap 
ma nhung nam trudc day it xay ra nhu tranh 
chap ve ddi tien luong, thu nhap, ve ddi bdi 
thudng thiet hai, dac biet la cac tranh chap 
ve bao hiem xa hdi. 

- Dac diem ndi bat ciia cac vu tranh chap 
ma toa an da thu li giai quyet la tinh chat ciia 
cac vu tranh chap ngay cang phirc tap, mau 
thuan giiia cac ben tranh chap gay gat, cac 
duong su khieu kien keo dai. Tinh trang 
ngudi lao ddng khieu kien vugt cap ngay 
cang gia tang. 

Tii mdt sd net khai quat tren day, chung 
ta cd the dat van de: tai sao TCLD xay ra 
nhieu nhung sd vu viec dua den toa an thi it? 
Cd the dua ra hai gia djnh: Mdt la do tai 
phan toa an khdng dugc cac ben tranh chap 
tin cay va hai la hinh thiic tai phan toa an ve 
lao ddng hien hanh khdng phii hgp. 

* Ddi vdi gid dinh thir nhdt, tod dn co dii 

do tin cay hay khdng? 

v l li thuyet, toa an la hinh thiic tai phan 
dang tin cay nhat. Su tin cay ciia tai phan toa 
an dua tren tinh khach quan va mire do chinh 
xac ciia cac boat ddng td tung. Tuy nhien, 
van de cdt loi nhat can phai lam rd la dieu gi 
bao dam cho su khach quan va chinh xac? 
Sd dT chiing ta phai lam sang td van de nay 
la vi: Neu vu viec tranh chap khdng dugc 
xem xet mot each khach quan thi khdng the 
cd dugc phan quyet chinh xac; khdng khach 
quan, khdng chinh xac thi hoan toan khdng 
dang tin cay. 
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Trong ITnh vuc giai quyet TCLD, mdt vu 

an TCLD dugc giai quyet khach quan, chinh 

xac la cac tinh tiet, cac chimg cir cua vu an 

dd dugc xem xet, danh gia, kit luan mdt 

each day dii, khach quan, toan dien; cac 

quyet dinh phai dung phap luat. 

Theo cac nguyen tac va quy dinh ciia 

phap luat td tung dan sir hien banh thi nghTa 

vu chirng minh thudc ve cac ben tranh chap. 

Toa an chi xem xet, danh gia tren co sd 

nhirng van de ma cac ben da chirng minh, 

nhirng chirng cir do cac ben tranh chap dua 

ra. Nguyen tac nay chi phdi tat ca cac boat 

ddng td tung trong qua trinh giai quyet 

tranh chap tai toa an. Chi trong nhirng 

trudng hgp rat ban che, duong sir cd yeu 

cau va toa an thay can thiet thi toa an mdi 

tien hanh mdt sd bien phap thu thap chirng 

cir de chirng minh. 

Chi rieng van de neu tren ciing cho thay 

neu chi cd nhirng nguyen tac chung ciia dan 

su va td tung dan sir thi khdng the lue nao va 

d dau sta that khach quan ve vu TCLD ciing 

dugc lam sang td. 

Cung theo quy dinh ciia phap luat td tung 

dan su, tham phan toa an la ngudi cd trach 

nhiem lam sang td sir that ciia vu TCLD. 

Neu vdi nhan thiic don gian ve each lam nhu 

neu tren, tire la cbi dua tren nhung thir da cd, 

da sang td thi cd the ndi ai ciing cd the lam 

dugc. Tuy nhien trong thuc te, khdng phai 

tham phan nao cung lam cd hieu qua. Chiing 

tdi cho rang cd hai yeu td quan trgng nhat 

lao nen hieu qua trong xet xir cac vu an 

TCLD: Mdt la thSm phan phai cd nhung kT 

nang dac thii trong giai quyet TCLD (dd 

•chinh la nhiing kiln thirc, kinh nghiem ve 

quan he lao ddng va TCLD); hai la phap luat 

dilu chinh quan he lao ddng phai day du, rd 

rang va phai cd co che ap dung phap luat 

pbii hgp. 

Khi cac tinh tiet, cac chirng cir ciia vu 

TCLD da dugc lam sang td, tham phan phai 

ap dung cac quy dinh cua phap luat ndi 

dung (BLLD va cac van ban hudng dan thi 

hanh) de quyet dinh quyen, nghTa vu cua 

cac ben tranh chap. Ket qua nghien ciru 

thuc tien xet xir cac vu an lao ddng ciia toa 

an tir ngay 01/7/1996 den nay cho thay 

BLLD va cac van ban hudng dan thi hanh 

BLLD cd nhieu ndi dung chua dap irng yeu 

cau dieu chinh phap luat va dieu nay la mdt 

trong nhirng nguyen nhan bet sire quan 

trgng lam giam tinh thuyet phuc va bieu lire 

ciia cac ban an, quyet dinh cua toa an ve vu 

an lao ddng. 

Theo danh gia cua cac nganh chirc nang, 

hau het cac quy djnh ciia BLLD khi ap dung 

vao thiac tien deu phat sinh nhirng vudng 

mac do ndi dung quy dinh khdng sat vdi 

tbtae tien, khdng rd rang, nhieu van ban 

hudng dan nhung ndi dung hudng dan 

chdng eheo, mau thuan. Dieu dd dan den 

tinh trang giira cac nganh, cac cap, tham chi 

la giira cac tham phan ciing cd quan diem 

nhan thirc va ap dung khac nhau. Dudi day 

la mdt vai vi du; 

- Cd van de luat da quy dinh eta thi, 

khdng ap diang thi khdng dugc ma ap dung 

thi biet rd la khdng the thi banh dugc. Vi du: 

Dieu 94 BLLD quy dinh: "Khi ca quan cd 

tham quyen ket ludn quyet dinh xir li ciia 
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ngudi su dung lao ddng Id sai thi ngirdi su 

dung lao dong phai huy bo quyet dinh dd, 

xin ldi cdng khai vd khdi phuc cdc quyen lai 

hap phdp cho ngudi lao ddng". Cd nhung vu 

an, ngudi lao ddng khieu nai den TANDTC 

chi vdi yeu cau toa an phai tuyen budc ngudi 

sii dung lao ddng phai xin ldi cdng khai. 

Hoac neu theo dung quy dinh tai khoan 1 

Dieu 17 BLLD, khi thay ddi co cau, cdng 

nghe dan den ngudi lao ddng bi mat viec thi 

ngudi sir dung lao ddng '"phai ddo tgo Igi 

ngudi lao ddng de bd tri vdo chd Idm viec 

mdi"; toa an phai tuyen huy bd quyet dinh 

cho thdi viec, budc ngudi sii diang lao ddng 

phai dao tao lai cho ngudi lao ddng, trong 

khi chinh toa an cung khdng biet la dao tao 

gi, de bd tri vao dau, khi doanh nghiep da 

phai giam bdt mdt sd bd phan. 

- Cd nhung van de gay tranh cai trien 

mien do cac van ban quy pham phap luat 

quy dinh khac nhau. Vi du: Dieu 86 BLLD 

quy dinh thdi hieu xir li ki luat lao ddng tdi 

da la ba thang, trudng hgp dac biet ciing 

khdng dugc qua 6 thang, ke tir ngay xay ra 

vi pham. Cdn Nghi dinh ciia Chinh phu sd 

33/2003/ND-CP ngay 02/4/2003 sira doi, bd 

sung Nghi dinh sd 41/CP thi quy dinh '"ke tit 

ngdy xay ra hoac phdi hien ra vi phgm". 

- Cd nhiing van de luat quy dinh nhung 

do khi giai quyet tranh chap ngudi cd tham 

quyen nhan thirc khdng diing va ban than cac 

van ban phap luat quy dinh khdng thdng nhat 

nen sau khi xet xir, ngudi lao ddng van khieu 

nai keo dai vi hg thay qua thiet thdi. Vi du: 

Nghi dinh sd 44/2003/ND-CP va Nghi dinh 

sd 114/2002/ND-CP quy dinh l§y mire tiin 

cdng theo HDLD de lam can cir tinh cac che 

do cho ngudi lao ddng nhung Dieu 94 Luat 

bao hiem xa hdi (BHXH) quy dinh miic tien 

cdng lam can cir ddng BHXH la tien cdng 

ghi trong HDLD. Nhu vay, tat ca cac trudng 

hgp deu lay tien cdng ghi trong HDLD lam 

CO sd tinh toan cac che do cho ngudi lao 

ddng, trong khi tien cdng ghi trong HDLD 

cbi bang Vi tien cdng thuc te. Trudng hgp 

nay, le ra tham phan hoan toan cd quyen 

quyet dinh rang tien cdng thuc te chinh la 

tien cdng theo HDLD. 

- Cd van de luat quy dinh khdng rd rang, 

ap dung the nao ciing khdng dugc. Vi du: Tai 

diem b khoan 1 Dieu 38 quy dinh trudng hgp 

ngudi su dung lao ddng don phuang cham 

dirt HDLD khi: "ngudi lao ddng bj xir li ki 

luat sa thdi theo quy dinh tgi Dieu 85 cua Bo 

luat ndy". Thuc te dat ra cau hdi: Day la 

trudng hgp ngudi sir dung lao ddng da quyet 

dinh ap dung hinh thirc ki luat sa thai, sau do 

don phuong cham dirt HDLD; bay day la 

trudng hgp ngudi lao ddng vi pham ki luat 

lao ddng den mire bi sa thai nhung ngudi sii 

dung lao ddng khdng sa thai ma don phuang 

cham diit HDLD? Nghien ciru kT quy dinh 

nay chung ta se thay la ap dung theo each 

nao ciing khdng dugc. 

- Cd nhieu van de ma luat khdng the 

quy dinh cu the va ciing khdng the ban hanh 

hang loat van ban dudi luat de hudng dan, 

vi cang quy dinh cbi tiet, cang hudng dan 

thi cang thay thieu va diing trong trudng 

hgp nay nhung lai khdng dung trong trudng 

hgp khac. Vi du: Tai diem a khoan 1 Dieu 

85 BLLD quy dinh ngudi lao ddng cd the bi 
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xir li bang hinh thirc sa thai neu cd banh vi 

"trdm cap, tham d, tiet Id bi mat cdng nghe, 

kinh doanh hoac cd hanh vi khac gay thiet 

hai nghiem trgng ve tai san, Igi ich ciia 

doanh nghiep". Vay. trdm cap, tham d bao 

nhieu thi bi sa thai, the nao la tiet Id bi mat 

cdng nghe kinh doanh. the nao la bi mat 

cdng nghe kinh doanh; hanh vi khac la banh 

vi nao, thiet hai cd tri gia bao nhieu va 

trong trudng hgp nao dugc coi la nghiem 

trgng, thiet hai ve Igi ich la nhiing thiet hai 

nao V.V.. Hoac tai diem a khoan 1 Dieu 38 

BLLD quy dinh: ngudi sii dung lao ddng ed 

quyen dan phuong cham diit HDLD khi 

ngudi lao ddng thudng xuyen khdng hoan 

thanh cdng viec theo HDLD. De giai cho 

het nghTa ciia can cir nay thi phai quy dinh 

the nao la thudng xuyen. the nao la cdng 

viec theo HDLD. Tai Dieu 12 Nghi dinh 

cua Chinh phu sd 44/2003/ND-CP ngay 

9/5/2003 quy dinh: "Ngudi lao ddng thudng 

xuyen khdng hodn thdnh cdng viec theo 

HDLD Id khdng hodn thdnh dinh mire lao 

ddng hoac nhiem vu duac giao do yen td 

chu quan vd bi lap bien ban hodc nhac nha 

hdng vdn ban it nhdt hai Idn Irong mot 

thdng md sau dd vdn khdng khdc phuc". 

Bdi cd quy dinh nay nen tbtae lien xet xir 

mdi dat ra cau hdi: Sau dd la den khi nao? 

Khoang thdi gian tii sau khi bi lap bien ban 

hoac bi nhac nhd bang van ban lan thir hai 

din \kn vi pham tilp theo la bao lau? Cho 

din nay chua cd van ban nao hudng dan. 

Hoac tai khoan 4 cua Dilu 166 quy dinh: 

"Khi xet xu. nhi tod dn nhdn ddn phdt hien 

HDLD trdi vdi thoa udc tap the, phdp luat 

lao ddng: ... thi tuyen bd HDLD vd hieu titng 

phdn hodc todn bd ". Vdi thdi quen phd bien 

hien nay la cai gi ciing phai cd dieu luat thi 

phai quy dinh nhirng trudng hgp nao bi coi 

la "trai phap luat". Neu quy dinh cho that 

day du thi can phai cd vai chuc trang van 

ban; dd la chua ke nbimg phat sinh khac tir 

cac hudng dan tiep theo. 

* Ddi vdi gia dinh thir hai. hinh thirc tdi 

phdn tod dn ve lao ddng hien hdnh cd phii 

hap hay khdng? 

Tra Idi cau hdi nay la dieu khdng don 

gian vi nd lien quan den cac quan diem li 

luan ve khoa hgc td tiang dan su, dua tren ket 

qua nghiem ciru cac quy dinh cua Bd luat td 

lung dan su va thuc tien ap dung trong giai 

quyet cac TCLD tai toa an. Chiing ta hay tim 

ldi giai cho cac cau hdi dudi day tir cac quy 

dinh ciia phap luat td tung dan su: 

- Ai, khi nao, bang each nao de dua vu 

viec TCLT) ra toa an? 

Theo quy dinh ciia BLLD, Bd luat td 

tung dan sir va cac nghi quyet ciia Hdi ddng 

tham phan TANDTC hudng dan thi hanh 

Bd lual td lung dan sir: loa an nhan dan cd 

tham quyen giai quyet TCLD (cac TCLD 

dugc quy dinh tai Dieu 157 cua BLLD) va 

ca nhan, co quan, td chirc cd quyen khoi 

kien vu an lao ddng tai toa an de yeu cau 

bao ve quyen va Igi ich hgp phap. Day luy 

la bai van dc (tham quyen giai quylt TCLD 

ciia loa an va quyen yeu cau toa an giai 

quyet TCLD) va cimg nham muc dich 

chung la toa an giai quyet TCLD. The 

nhung de ca nhan. ca quan. id chirc thuc 
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hien dugc quyen ciia hg va de toa an thu li 

giai quyet vu tranh chap thi cdn cd qua 

nhieu thir ma khdng phai ai ciing lam dugc; 

tham chi cd the ndi la khdng may ngudi lam 

dugc. Vi du: Mdt ngudi kien ca nhan hoac 

td chirc de ddi bdi thudng thiet hai do 

thuong tdn ve siic khde. Viec trudc bet ma 

ngudi khdi kien phai chirng minh va dugc 

toa an chap nhan la giiia ngudi khdi kien 

vdi ngudi bi kien da tdn tai quan be phap li 

ve HDLD. Trong rat nhieu trudng hgp, day 

la viec khdng de chiit nao. Bang chirng la da 

cd vu viec sau nhieu nam toa an mdi thu li 

giai quyet dugc. 

Gia su rang ngudi khdi kien chimg minh 

dugc hg la ngudi lao ddng, cac ben cd ki ket 

HDLD, vi li do nao dd ma chu doanh nghiep 

khdng cho vao noi lam viec nen ngudi lao 

ddng kien ra toa an ve viec bi don phuong 

cham dirt HDLD. Vay day la viec kien gi, 

toa an cd thu li de giai quyet hay khdng? 

Gia sir chu doanh nghiep cdn ng tien 

luong khi sa thai ngudi lao ddng nay ngudi 

lao ddng kien ve viec bi sa thai va ddi chu 

doanh nghiep phai tra luong. ngudi lao ddng 

cd the cimg kien ve cac viec dd bang vu kien 

va toa an cd the thia li de giai quyet trong 

ciing mdt vu kien hay khdng? Ke ca nhirng 

ngudi cd nhieu kinh nghiem trong ITnh vuc 

nay cung cd the tra ldi la "cd the" va ciing cd 

the tra ldi "khdng the". 

Nhiing vi du neu tren cho thay co hdi de 

ca nhan, co quan, td chirc dua vu viec TCLD 

ra toa an va dugc toa an chap nhan giai quyet 

la khdng nhieu va khdng de dang. 

2.2. Cdc ben tranh chdp bdo ve quyen, lai 

ich hap phdp cua minh tgi tod dn nhu the ndo? 

Bat cii ai ra toa ciing deu phai tinh se 

lam gi, lam nhu the nao de thang kien. Trong 

TCLD thi nhin chung la ludn cd ke manh -

ngudi yeu. Su manh hay yeu la do chinh dia 

vi kinh te-xa hdi va kha nang thuc te ciia mdi 

ben quy djnh. 

Gia sir ngudi lao ddng bd ra khoan tien 

rat Idn de thue luat su gidi. Lieu ngudi lao 

ddng cd thang kien hay khdng, khi hg kien 

ve viec bi don phuong cham diit HDLD ma 

khdng cd van ban, giay td gi the hien viec 

doanh nghiep cham diit HDLD, nhan vien 

bao ve cua doanh nghiep khdng cho ngudi 

lao ddng vao noi lam viec va ciing khdng 

xac nhan viec dd, nhiing ngudi lao ddng 

khac cd biet nhung tu chdi lam chiing. 

Khi tranh tung tai toa, thay chua du 

chung cii, chu doanh nghiep cd the lap cimg 

lue 5 bien ban cd du chii ki, con dau, ghi 

nhan viec ngudi lao ddng tu y bd viec. Thiac 

te xet xii da timg cd vu tranh chap do ngudi 

lao ddng khdi kien vi bi sa thai trai phap 

luat. Cho den khi phien toa so tham dugc 

md, ngudi su dung lao ddng mdi xuat trinh 

cho tham phan chu tga phien toa quyet dinh 

cho thdi viec; mac du trudc dd, hg da ra 

quyet dinh sa thai. 

2.3. Gid tri ciia cdc phdn quyet ciia toa 

dn nhu the ndo? 

Phan quyet cua toa an ve vu an lao ddng, 

dii the nao ciing deu anh hudng den quan he 

lao ddng. Ben nao cung mong mudn phan 

quyet ciia toa se tao dugc anh hudng tdt cho 

minh. Trong thuc te, cd khdng it trudng hgp 

48 TAP CHi LUAT HOC SO 9/2009 



Tranh chap lao dong va dinh cong 

mdt trong cac ben khdng he mong mudn se 

nhan dugc ban an cua toa an. 

Phan quyet ctia toa an ve vu an lao ddng 

la chap nhan hay khdng chap nhan yeu cau 

khdi kien, ddng nghTa vdi viec cd mdt ben 

thang kien va mdt ben thua kien. 

0 Viet Nam, do dac diem ve van boa, 

tam li A - Ddng nen phan quyet ciia toa an 

cd anh hudng khdng nhd den ca ddi sdng 

vat chat va tinh than, tam li cua cac ben. 

Trong trudng hgp quan he lao ddng da 

cham diit hoac se cham dirt theo quyet dinh 

ciia toa an thi sir anh hudng bdi cac quyet 

djnh cua toa an cd the khdng keo dai va kha 

nang lan truyen ban che. Nhung neu sau khi 

cd phan quyet ciia toa an ma quan he lao 

ddng van cdn tdn tai thi anh hudng se 

khdng nhd. Rieng ddi vdi ngudi lao ddng 

thi dii thang hay thua kien, ket qua chung 

van la thua kien. 

Thuc tien cung cho thay rang ngay ca 

khi phan quyet cua toa an da cd hieu lire 

phap luat la diing nhung viec thi hanh cac 

phan quyet dd khdng phai liic nao ciing sudn 

se. Ngay ca ddi vdi cac quyet djnh ve quyen 

Igi vat chat ciing da khdng de thi hanh, chir 

chua ndi den cac quyet dinh khac nhu budc 

ngudi sir dung lao ddng phai nhan ngudi lao 

ddng trd lai lam viec theo HDLD, phai xin 

ldi cdng khai v.v.. 

Ngoai ra, cung cd mdt vai trudng hgp sai 

sdt do loi chii quan dan den ban an khdng the 

thi hanh dugc. '' ' • ' 

Mdt sd vi du neu tren tuy chua phan anh 

dugc toan dien va sau sac nhiing van de dat 

ra trong thuc tien giai quyet TCLD tai toa an 

nhirng nam qua nhung ciing du de ggi md ra 

hai van dl: Mdt la phap luat vl thu tuc giai 

quylt TCLD tai toa an d Viet Nam hien nay 

chua that phu hgp de giai quyet cac TCLD; 

hai la yeu cau xir li cac van de dat ra trong 

qua trinh giai quyet vu viec TCLD vugt qua 

kha nang thuc te ciia cac toa an. 

2. Mot so kien nghi 

Trong tien trinh cai each tu phap, nganh 

toa an dang nd lire tim kiem va thuc hien cac 

giai phap nham nang cao chat lugng xet xir 

cac vu an, trong dd cd viec nang cao chat lugng 

xet xu cac vu an lao ddng. - ' ' 

Nbimg giai phap da va dang dugc thuc 

bien trudc bet va chii yeu la nhiing giai phap 

mang tinh cue bd, de giai quyet nhiing van 

de dat ra cho nganh toa an nhu van de nhan 

sir, van de dao dire nghe nghiep cua nhiing 

ngudi lam cdng tac xet xir, van de nang lue 

thuc hien cac quyen va nghTa vu td tung cua 

tham phan va hdi tham nhan dan. Ndi each 

khac dd la nhirng van de mang tinh kT thuat 

cdn giai phap can ban la bao dam cho hieu 

qua cua phap luat ve giai quyet TCLD tai toa 

an thi vugt ra ngoai tam cua nganh toa an, vi 

lien quan den van de tu duy li luan, quan 

diem chinh trj va dinh hudng dieu chinh 

phap luat. Dudi day chiing tdi xin gdp may y 

kien mang tinh ggi md. 

- Nhan thirc ve van de giai quyet TCLD 

tai toa an d Viet Nam 

Thuc chat ciia van de nay la giai quyet 

dung mdi quan he giira tai phan tu phap 

vdi yeu cau dieu chinh phap luat quan be 

lao ddng. Cd nghTa la can phai chi ra dugc 

tinh dac thii ciia quan he lao ddng, TCLD 
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Tranh chap lao dong va dinh cong 

so vdi quan he dan sta va tranh chap ve dan 

sir ndi chung; ddng thdi tim ra su tuong 

thich ciia hinh thirc tai phan toa an trong 

ITnh vuc lao ddng. 

- Thiet ke lai ca che tai phan tu phap ve 

lao ddng; bao gdm: 

+ Xay dimg thu tuc td tung ve lao ddng 

de chuyen mdn boa boat ddng xet xu cac vu 

an lao ddng. 

t i d chirc cac toa an lao ddng ddc lap va 

chuyen nghiep hoa boat ddng xet xir cac vu 

an lao ddng. 

Cd the danh gia chung nhat la thiet che 

tai phan ve lao ddng tai toa an nhan dan d 

nude ta chua thuc sir phat huy dugc hieu 

qua, chua bao ve dugc kip thdi quyen, Igi 

ich hgp phap cho cac ben. Tren thuc te, 

TCLD xay ra nhieu va ben cd co hdi khdi 

kien ra toa an hau bet la phia ngudi lao 

ddng nhung sd vu viec tranh chap da dugc 

dua den toa an thi cdn rat it. Dieu dd mdt 

mat cho thay dieu kien, thu ttac dua vu viec 

tranh chap ra toa an chua dugc cac ben tin 

cay lira chgn. • :•• , 

Tai bau bet cac nude cdng nghiep (ca cac 

nude phat trien va dang phat trien), thiet che 

tai phcin toa an ve lao ddng deu dugc td chirc 

ddc lap. boat ddng cd tinh chuyen mdn boa 

cao. cac tham phan dugc dao tao chuyen 

nghiep nen lam viec cd bieu qua. Tai cac 

nude dd. thu tuc giai quyet vu viec TCLD tai 

loa an don gian, nhanh ggn va hieu qua nen 

hau nhu khdng cd hoac rat it nhung vu phan 

ung lu phat va tieu cue cua ngudi lao ddng 

dc chdng lai doanh nghiep. Day la dieu ma 

Viet Nam can phai nghien ciru, hgc tap khi 

nghien cina hoan thien phap luat ve giai 

quyet TCLD ndi chung va phap luat ve giai 

quyet TCLD tai toa an ndi rieng. Tuy nhien, 

day la van de mdi can dugc nghien cim day 

dii ve mat li luan va tdng ket thuc tien. 

Hien tai, co quan cd tham quyen dang 

trien khai de an cai each he thdng toa an; td 

chirc cac toa an theo cap xet xir. Day vira la 

CO sd ve mat chii truong va ddng thdi ciing 

la CO hdi thuc te de nang cao hieu qua cua 

tai phan tu phap trong ITnh viae lao ddng. Vi 

TCLD xay ra tap trung trudc bet va chu yeu 

d nhiing dia ban kinh te cdng nghiep, dich 

vu phat trien, do dd toa an lao ddng so tham 

vung chi can thanh lap d nhirng noi cd 

nhieu TCLD. Nhu vay, mac dii them mdt ca 

cau nhung chua ban tang ve sd lugng ciia 

ngudn nhan lire va co sd vat chat. 0 nhiing 

noi chua cd TCLD thi chua can phai thanh 

lap toa an lao ddng. 

- Hoan thien cac che dinh phap li ve 

quan he lao ddng 

Trong tuong lai, Viet Nam phai tinh den 

viec thiet ke lai toan bd he thdng phap luat 

ve lao ddng. Hien tai viec sira ddi, bd sung 

BLLD dang dugc trien khai. Mdt trong 

nhiing quan diem dinh hudng dang dugc 

nhieu nha nghien ciru lap phap quan tam dd 

la bd sung cac quy dinh thudc nhdm che 

dinh ve HDLD, cac dieu kien lao ddng, ki 

luat lao ddng va trach nhiem vat chat de 

khac phuc nhiing kbiem khuyet ve ndi dung 

ddng thdi timg budc binh thanh che dinh ddc 

lap ve quan he lao ddng. Ben canh dd, lien 

hanh thiet ke lai ca ve co cau va ndi dung 

cua che djnh giai quyet TCLD./. 
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