
Thuc tien thuc hien Bg luat lao dong 

TRACH NHIEM CIIA NCl/dl SlfDUINC LAO DONG, 

NGl/Cil LAO DONG VA NHA Nl/dC VE DONG BAO HIEM XA HOI 

1. Quy djnh ciia Bo luat lao dong ve 
trach nhiem dong bao hiem xa hoi va thurc 
tien thye hien 

Vdi nhiem vu quan trgng la bao ve thu 

nhap cua ngudi lao ddng trong cac trudng 

hgp riii ro. bien cd lam giam hoac mat thu 

nhap. bao hiem xa hdi da trd thanh ludi dd 

quan trgng cho ddi sdng cua ngudi lao ddng 

va gia dinh bg. Trach nhiem ddng phi bao 

hiem xa hdi dugc xac dinh vdi ca hai chii the 

tham gia quan he lao ddng la ngudi lao ddng 

va ngudi sir dung lao ddng va dugc quy dinh 

cu the mire ddng trong Luat bao hiem xa hdi 

nam 2006. Trong quan be lao ddng, Dieu 

149 Bd luat lao ddng cung xac djnh rd trach 

nhiem nay va vai trd ciia Nha nude trong 

vice ddng gdp vdi tu each la chu su dung lao 

ddng va hd trg vdi tu each ciia Nha nude. 

Nham dam bao thuc hien trach nhiem nay, 

Bd luat lao ddng cung quy dinh cu the che 

tai cho viec vi pham, Dieu 192 quy dinh: 

"ngudi ndo cd hdnh vi vi phgm cdc quy dinh 

cua Bd ludl ndy thi tuy mire dd vi phgm md 

bi xu phgt bdng cdc hinh thitc cdnh cao, 

phgt ti^n. dinh chi hodc thu hdi gidy phep, 

budc phai bdi thudng, budc ddng cua doanh 

nghiep hodc bi truy ciru Irdch nhiem hinh su 

theo quy dinh cua phdp ludl". De thuc hien 

Bg luiit lao ddng. Chinh phu da ban hanh 
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nhilu nghj djnh hudng dan, dac biet la Nghi 

djnh sd 135/ND-CP ngay 16/8/2007 quy dinh 

vl xir phat vi pham hanh chinh trong ITnh 

vuc bao hiem xa hdi. Bd lao ddng-thuong 

binh va xa hdi va cac bd cd lien quan da ra 

rat nhieu thdng tu cu the boa nhung quy dinh 

ciia phap luat ve bao hiem xa hdi. Tuy nhien 

trong thuc te, viec thi hanh nhiing quy dinh 

ciia phap luat ve trach nhiem ddng bao hiem 

xa hdi ciia ngudi lao ddng. ngudi su dung 

lao ddng va ca Nha nude vdi tu each la ngudi 

sir dung lao ddng cdn nhieu ban che. Day 

khdng chi la thuc tien dan den nhiing bat Igi 

ve tai chinh cho viec van hanh quy ma cdn 

anh hudng nhieu den tam li tuan thii phap 

luat CLia cac ben trong quan he lao ddng. 

Theo bao cao quyet toan hang nam ciia 

CO quan Bao hiem xa hdi Viet Nam thi trong 

14 nam qua, nam nao vi pham ve viec ddng 

bao hiem xa hdi cua ngudi sir dung lao ddng 

ciing dien ra, chu yeu vdi hai binh thirc: Mot 

Id khdng khai dii sd ngudi lao ddng dang 

quan li thudc dien tham gia bao hiem xa hdi 

bat budc; hai Id khdng ddng, ddng thilu, ng 

dgng keo dai. Ti le khai thieu sd ngudi lao 
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ddng dang su dung binh quan tren 20%), bieu 
hien bang thuc te ca nude cd 12 trieu lao 
ddng thudc dien tham gia bao hiem xa hdi 
bat budc nhung den nay mdi ed 8,5 trieu 
ngudi chinh thirc tham gia. Tinh trang khdng 
ddng, ddng thieu, ng dgng keo dai chiem ti 
le kha Idn. Trudc nam 2000 ti le binh quan la 
10%, sau nam 2000 ti le binh quan vSn 
chiem tdi 7% moi nam. Cu the, sd thu nam 
2008 la 32. 000 ti thi viec ddng cham (ng 
dgng) la 2000 ti, hang tram doanh nghiep da 
phai nop phat, hang chuc doanh nghiep da bj 
kien ra toa an. Cbi tinh rieng trong 5 thang 
dau nam 2009, Bao hiem xa hdi Thanh phd 
Hd Chi Minh da khdi kien gan 100 doanh 
nghiep vi ng bao hiem xa hdi. 

Ddi vdi ngudi lao ddng, viec vi pham 
trach nhiem ddng bao hiem xa hdi thudng 
dien ra ddng thdi vdi viec vi pham cua ngudi 
su dung lao ddng. Xuat phat tir quy dinh 
ngudi sir dung lao ddng cd trach nhiem trich 
tien luong bang thang ciia ngudi lao ddng 
ciing vdi tien ddng cua chu sir dung lao ddng 
de ddng vao quy bao hiem xa hdi nen khi 
ngudi sir dung lao ddng da khdng ddng hoac 
ng ddng bao hiem xa hdi thi cung keo theo 
viec vi pham ciia ngudi lao ddng. Song, ciing 
phai thua nhan cd nhieu trudng hgp ngudi sii 
dung lao ddng van tni phi bao hiem hang 
thang cua ngudi lao ddng nhung khdng ddng 
vao quy bao hiem cho hg. Trudng hgp nay, 
khi cd rui ro xay ra, ngudi sir dung lao ddng 
cung phai chiu trach nhiem chi tra khoan tien 
tuong duong vdi khoan bao hiem xa hdi le ra 
se thanh loan cho ngudi lao ddng. Tuy vay, 
cung khdng the dam bao dugc quyen Igi cua 
ngudi lao ddng ddi vdi nhiing trudng hgp nii 

ro do tudi gia va cac trg cap cd tinh dai han 
khac. Van de d cho khdng chi ngudi su dung 
lao ddng can dam bao thuc hien trach nhiem 
ciia minh ma cdn la viec ngudi lao ddng cd 
quyen kiem tra, giam sat viec thuc hien trach 
nhiem ddng phi cua ngudi sii dung lao dgng 
cho minh. Day la quyen va nghia vu ve bao 
hiem xa hdi trong quan he lao ddng. 

Nha nude vdi tu each la ngudi sii dung 
lao ddng cd trach nhiem cap kinh phi cho 
cac CO quan, don vj de ddng bao hiem xa hdi 
cho nhiing ngudi hudng luong tir ngan sach 
nha nude. Tuy nhien, theo quy djnh cua phap 
luat thi Nha nude cdn cd trach nhiem ddng 
bao hiem xa hdi cho nhiing ngudi da cd thdi 
gian lam viec cho Nha nude trudc nam 1995 
(khi chua thanh lap quy bao hiem xa hdi ddc 
lap vdi ngan sach nha nude). Theo tinh toan 
ciia Bd lao ddng-thuong binh va xa hdi, sd 
ngudi cd thdi gian lam viec cho Nha nude 
trudc nam 1995 dugc hudng bao hiem xa bgi 
hien nay khoang 2,8 trieu ngudi va sd nam 
dugc tinh de hudng bao hiem xa hdi binh 
quan mdi ngudi la 14 nam. Van de nay ca 
quan Bao hiem xa hdi Viet Nam da 2 lan de 
nghj Bd tai chinh xem xet giai quyet nhung 
den nay van chua chuyen kinh phi vao cho 
quy bao hiem xa hdi. 

2. Hau qua ciia viec vi pham trach 
nhiem dong bao hiem xa hoi 

Nhiing vi pham phap luat bao hiem xa hdi 
ve trach nhiem ddng phi cua cac ben trong 
quan he bao hiem xa hdi da dan den nhieu 
hau qua, dien hinh la hai van de nghiem trgng: 

Thu nhdt, viec vi pham trach nhiem ddng 
bao hiem xa hdi dan den viec mdt bg phan 
ngudi lao dgng khdng dugc hudng cac che 
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do bao hiem xa hdi. Nhu d tren da neu, hien 

tai cdn khoang 3 trieu lao ddng chua tham 

gia bao hiem xa hdi nen nhiing ngudi nay 

neu khdng may bi tai nan lao ddng hoac dm 

dau, thai san... deu khdng dugc hudng che 

do trg cap tir quy bao hiem xa hdi. Cd thi 

dan chieu vu viec tieu bieu sap cau Can Tha 

nam 2008 cd tdi ban 50 lao ddng bi chit 

nhung chi cd 1 ngudi tham gia bao hiem xa 

hdi dugc hudng che do trg cap tir he thdng 

bao hiem xa hdi. Day cung la thuc trang dien 

ra nhieu d cac doanh nghiep boat ddng trong 

ITnh vuc xay lap, khai thac vat lieu... Khdng 

chi vay, quyen Igi cua ngudi lao ddng cung 

bi anh hudng nghiem trgng khi trong thdi 

gian doanh nghiep ng dgng, chay y ddng phi 

bao hiem thi ngudi lao ddng gap cac riii ro 

can trg giiip ngan ngay nhu dm dau, thai 

san... ciing khdng dugc lam thu tuc hudng 

trg cap. Dieu nay khdng chi anh hudng den 

ddi sdng cua ngudi lao ddng ma cdn anh 

hudng den an sinh xa hdi ndi chung. 

Thif hai, nhiing ban che trong thuc hien 

ddng bao hiem anh hudng den sir an loan ve 

tai chinh cua quy, tham chi anh hudng den 

sir tdn tai ciia quy. Dieu nay Kuat phat tir 

nguyen tac td chirc va thuc hien ciia bao 

hiem xa hdi lay sd ddng bii sd it, ndi tiep tir 

the he nay sang the he khac, vi vay neu cham 

thu. trdn tranh nghTa vu se keo theo nhiing 

he luy vc an loan tai chinh, khdng chi mat 

can doi thu chi trudc mat ma cdn anh hudng 

den kha nang chi tra cho nhiing ngudi dang 

lam viec khi nghi huu sau nay. Vdi nhung 

cai each manh me ve tai chinh bao hiem xa 

hdi gan day, dac biet theo quy djnh ciia Luat 

bao hilm xa hdi nam 2006, theo tinh toan 

cua Bao hilm xa hdi Viet Nam thi din nam 

2028 so thu ciia quy bao hilm xa hdi se can 

bang vdi sd chi va tir nam 2029 thi ngoai sd 

thu bao hilm xa hdi cdn phai lay them tien 

tich luy ciia quy mdi dii chi tra cac che do 

trg c4p. Nhu vay din nam 2045 thi toan bd 

sd tiin tich luy cua quy bao hiem xa hdi se 

bit va khi dd moi nam mudn thuc hien chi 

tra cac ehl do trg cap, dac biet la che do huu 

tri thi c4n mdt lugng tien khoang 150.000 ti 

(du bao nay da tinh den viec tang mire ddng 

bao hiem xa hdi theo quy dinh tai Luat bao 

hiem xa bdi cd hieu lire tir nam 2010). Tir 

thuc tien dd cho thay hau qua cua vi pham 

trach nhiem ddng gdp bao hiem xa hdi cd tac 

ddng nghiem trgng den tai chinh quy. 

Ben canh nhung hau qua chinh neu tren, 

viec vi pham trach nhiem ddng bao hiem cua 

cac chit the trong quan he lao ddng cdn cd 

tac ddng xau den tam li, y tbire ciia ngudi lao 

ddng va chii sir dung lao ddng. Vdi ngudi 

lao ddng, viec mat niem tin va xoay sang tim 

kiem cac bien phap bao ve khac cung la 

nhung suy nghT cd the xay ra khi khdng dam 

chac rang khi minh gap riii ro, gia yeu... tai 

chinh cua quy se van cdn kha nang dam bao 

cudc sdng cho minh. Vi Igi nhuan trong kinh 

doanh, ngudi sir dung lao ddng sing sang lam 

dung phan tien thudc ve nghTa vu nay, nlu 

khdng cd bien phap che tai du manh, hg se 

sin sang vi pham va "phd biln" cho nhiing 

chit sir dung khac. Tir nhirng thuc trang tren 

cho thay da den lue can khan truong tim giai 

phap de cham diit viec vi pham nhung quy 

djnh ve viec ddng bao hiem xa hdi. 
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: 3. Nhirng nguyen nhan chinh cua viec 

vi pham phap luat bao hiem xa hoi va mot 

so de xuat 

Theo nhiing gdc do nghien ciru khac 

nhau cd the neu ra nhiing nguyen nhan vi 

pham phap luat bao hiem xa hdi khac nhau. 

Trong pham vi tiep can tir gdc do phap luat 

va thuc tien thuc hien, xin de cap mdt sd 

nguyen nhan co ban lam co sd de xuat 

nhung bien phap khac phuc: 

Trudc het, phai thay rang nhirng quy 

dinh cua phap luat ve bao hiem xa hdi la 

chua day dii, chua dieu chinh bet cac quan 

he cd lien quan den viec ddng bao hiem xa 

hdi ciia ngudi sii dung lao ddng, ngudi lao 

ddng va ciia Nha nude. 

Thir hai, trinh do nhan tbire ciia ngudi 

sir dung lao ddng. ngudi lao ddng va ke ca 

cac CO quan cua Nha nude ve trach nhiem 

ddng bao hiem xa hdi cdn ban che. Tam li 

cua da sd ngudi lao ddng la khdng man ma 

vdi cac khoan ddng gdp (ke ca ddng thue). 

Tam quan trgng. vi tri, vai trd ciia quy bao 

hiem xa hdi lien quan mat thiet den ddi sdng 

ciia hang trieu ngudi chua dugc the hien 

dung trong phap luat. 

Thir ba, tinh cudng che cua Luat bao 

hiem xa hdi vdi cac banh vi vi pham phap 

luat cdn o mire do nhe, chua pbii hgp vdi 

yeu cau thuc te. ' - ' • ' • •' 

Thir tu, viec quan li nha nude ciia Bd lao 

ddng-thuong binh va xa hdi trong viec thuc 

hien thu bao hiem xa hdi ciia Bao hiem xa 

hdi Viet Nam cdn nhieu ban che, chua dat 

hieu qua cao. 

Tren co so nhirng nguyen nhan co ban 

dd, xin de xuat mdt sd y kien nham hoan 

thien quy djnh cua Bd luat lao ddng ve bao 

hiem xa hdi nhu sau: 

- D I viec ddng bao hiem xa hdi theo dung 

quy djnh cua phap luat can quy djnh rd rang 

va cu thi vl muc dich ddng bao hiem xa hdi 

la dl cd tiin trg cap cho nhiing ngudi dugc 

hudng cac chi do bao hiem xa hdi. NghTa vu 

ddng bao hiem xa bdi dugc xac djnh nhu 

nghTa vu ddng thue, vi vay tat ca cac ben tham 

gia ddng gdp can thuc hien nghiem chinh 

nhung quy djnh ve ddng bao hiem xa hdi. 

- C4n quy dinh cu the, rd rang mirc ddng, 

each ddng, thdi gian ddng cua tirng chu the. 

- Quy djnh cu the cac hinh thirc xu phat 

neu ddng thieu, ddng cham, khdng ddng... 

Mirc xu phat can nang cao, nghiem khac han 

quy dinh bien hanh (quy djnh phat hanh chinh 

hien banh tdi da la 20 trieu trong khi dd cd 

doanh nghiep ng keo dai hang ti ddng, doanh 

nghiep san sang nop phat vi xac djnh mirc 

phat cd khi khdng bang mirc lai xuat tiet kiem 

ngan bang). Mirc phat can xac djnh theo ti le 

so vdi sd tien ddng cham hoac thdi gian ng va 

mdt sd hanh vi vi pham cd the dua vao tgi 

chiem dung tai san de xii li bang luat hinh sir. 

- Can quy dinh cu the trach nhiem va cac 

hinh thirc xu phat ddi vdi co quan quan li nha 

nude la Bd lao ddng-tbuong binh va xa hdi va 

CO quan thuc hien thu bao hiem xa hdi la Bao 

hiem xa hdi Viet Nam. De dam bao tang 

cudng CO che kiem tra giam sat nen quy djnh 

5 nam mot lan Bd lao ddng-tbuong binh va xa 

bdi phai thay mat Chinh phu bao cao trudc 

Qudc hdi ve tinh binh thu, chi, quan li va du 

bao tai chinh quy bao hiem xa bdi vi viec nay 

lien quan den quyen Igi ciia bang chuc trieu 

ngudi lao ddng va ngudi nghi huu./. 
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