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QUAN N!$M V£ i n i TRUdNG HANG HOA OAO SAU 
VA MUA BAN HANG HOA QUA s d OAO D p i HANG HOA 

1. So lu-gc ve mua ban hang hoa giao sau 
Mua ban hang boa giao sau dugc hinh 

thanh va phat trien tir boat dpng mua ban 
hang boa n6ng san ciia cac nude cd nen ndng 
nghiep phat trien. Xuat phat tir dac tinh ciia 
san xuat n6ng nghiep la tinh thdi vu, tinh 
trang cung vugt qua cau khi thu hoach, "dugc 
miia lai rdt gia" lam cho ngudi san xuat ndng 
san gap nhieu kho khan, cdn ddi vdi ngudi sir 
dung n6ng san lam nguyen lieu cho boat dgng 
san xuat cua minh (ngudi mua) thi viec khdng 
dn djnh nguyen lieu ciing la riii ro ma hg 
thudng gap. Dd la li do ban dau xuat hien 
hinh thirc mua ban hang boa giao sau. Ve sau, 
khi cac nha dau tu nhin nhan tham gia vao 
viec mua ban hang hoa giao sau cd the thu 
dugc nhimg khoan lgi nhuan nhit djnh, mac 
dii kh6ng cd nhu cau d6i vdi hang hoa nhung 
hp van tham gia vao qua trinh nay, dilu dd 
tao dieu kien cho mua ban hang boa giao sau 
phat trien d hinh thiic cao hon. 

Mua ban hang boa giao sai ' • viec giao 
djch, ki ket cac hgp ddng ve hang hoa ma 
viec giao hang va nhan tien dien ra vao thdi 
gian an djnh trong tuong lai. Mua ban hang 
boa giao sau g6m: giao djch triln han, giao 
djch ki ban, giao djch ki ban tu chpn. 

Giao djch hang boa trien han - giao djch 
ma ngudi ban va ngudi mua thoa thuan, cam 
ket vdi nhau ve viec mua ban, giao hang va 

TS. NGUYiN VItr TY * 

nhan tiln trong tuong lai theo hgp ddng triln 
ban vdi cac quy djnh rat chat che ve dieu kien 
ddi vdi pham cap, gia, sd lugng hang hoa 
dugc cac ben xac djnh trade. 

Giao dich ki ban - boat ddng mua ban 
hang boa thdng qua viec ki ket hgp dong 
giira ngudi mua hoac ngudi ban vdi sd giao 
djch hang hoa. 

Giao dich quyen chgn - hgp ddng giura 
ngudi mua va ngudi ban, trong dd ngudi 
mua mua cua ngudi ban khdng phai la mpt 
hang boa (hien vat) ma la quyen mua hoac 
quyen ban hang boa vdi muc gia djnh trade. 
Ngudi mua sau do cd quyen chgn hoac 
khdng thuc hien viec mua hoac ban hang hoa 
dd neu thay gia ca cua hang hoa dd bat lgi 
cho minh. 

cac hinh thuc giao dich nay dugc hinh 
thanh va phat trien theo hudng ban che toi da 
nhimg nii ro cho ngudi mua ciing nhu ngudi 
ban trong kinh doanh ndi chung va trong 
mua ban hang boa ndi rieng. 

O Viet Nam, vdi tu each la giao dich mang 
tinh kinh doanh, mua ban hang boa giao sau 
dang d trong tmh trang "thai nghen", cd chang 
tren thuc te chi mdi giao djch dudi hinh thiic 
giao dich hang boa trien ban. 

* Giang vien chinh Khoa phap luat kinh te 
Trudng Dai hpc Luat Hh Npi 
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2. Quan nî m vl th| trudng hang hoa 
giao sau 

Thi trudng hang boa giao sau la thi tradng 
giao dich, ki ket cac hgp ddng mua ban hang 
boa. Viec giao hang va nhan tien dugc dien 
ra vao ngay an djnh trong tuong lai.̂ '̂  

Nhu vay, thi tradng hang boa giao sau la 
thj tradng ma d dd dien ra cac boat ddng 
mua ban hang boa giao sau, tire la loai hinh 
thj tradng ma d dd ngudi ta bu6n ban, trao 
ddi vdi nhau khdng phai la cac hang boa, san 
pham true tiep giao ngay ma thdng qua cac 
hgp ddng cam ket mua ban, cdn viec giao 
hang va nhan tien dugc thuc hien trong 
tuong lai. Sd lugng, gia ca, pham cap, hinh 
thuc giao nhan dugc cam ket theo cac dieu 
khoan cu the ghi trong hgp ddng. 

La loai thi tradng mua ban hang boa, thi 
tradng mua ban hang boa giao sau cd nhiing 
tinh chit chung eua thj tradng mua ban hang 
boa, ben canh dd thi tradng mua ban hang 
boa giao sau ciing cd nhung tinh chat rieng 
cua nd. Cu the: 

Thii: nhdt, muc dich tham gia quan he thi 
tradng hang boa giao sau ciia cac chu the khdng 
gidng nhau. Cd nhimg chu thi tham gia vdi 
myc dich han cbl nii ro trong kinh doanh cua 
minh, chii thi khac tham gia vdi muc dich dau 
tu dl kilm Idi va cimg cd nhimg chu the tham 
gia de thuc hien dich vu nao dd. 

Thir hai, khdng phai mgi hang boa diu 
dugc mua ban tren thj tradng nay ma chi cd 
nhQng hang boa vdi nhimg dac thu mdi eo 
thi dua ra trao ddi (chii ylu la ndng san). 
Hang boa trao ddi d day khdng chi la hang 
hoa tdn t^ dudi hinh thiic hien vat ma cdn 

cd nhiing hang boa tdn tai dudi hinh thirc 
khac (quyen tai san). 

Thu ba, dac trung cua thj tradng hang 
boa giao sau la phai cd hgp ddng, dd la hgp 
ddng trien ban, hgp ddng ki ban hoac hgp 
ddng quyen chgn. Hgp ddng nay phai la thoa 
thuan mang tinh phap li, la co sd phap li 
rang bude ngudi ban vdi ngudi mua trong 
hgp d6ng. Ngoai ra, each thirc thuc hien cac 
giao djch tren thj tradng mua ban hang hoa 
giao sau ciing cd nhiing dac thii eua no. Cu 
the, khi giao ket hgp ddng cac ben chii yeu 
tap trang thoa thuan ve gia ca va ki ban, cdn 
cac dilu khoan khac thudng da dugc chuan 
boa; cac ben trao ddi vdi nhau khdng phai la 
hang boa, san pham true tiep giao ngay ma 
thdng qua cac hgp ddng cam ket mua ban, 
cdn vifc giao hang va nhan tien dugc th\re 
hien trong tuong lai. 

Tuong ling vdi moi hinh thiic giao dich 
ciia boat ddng mua ban hang boa giao sau, 
thj tradng hang boa giao sau cd the dugc 
chia ra: thj tradng trien ban, thj tradng ki 
ban va thj tradng tu chgn. 

Thj tradng trien ban la thj tradng ma d 
dd ngudi ta mua ban cac hgp ddng hang den 
- loai hgp ddng quy djnh viec giao hang 
ndng san vao thdi dilm cu the trong tuong 
lai vdi sd lugng, pham cap, gia... da dugc 
xac dinh trade. Thj tradng trien ban tin tai 
va khdng ngimg phat trien mgt each hoan 
thien tir viec tieu chuan boa cac cam ket, cac 
hgp dong din viec hinh thanh co che hgp li 
dk bao dam viec thuc hien nghia vu cua cac 
ben trong hgp ddng, tir viec giao djch mgt 
each tu phat, khdng tap trung den viec hinh 

TAP CHi LUAT HOC S(5 1/2010 59 



NGHIEN cau - TRAO DOI 

thanh cac dja diem giao djch cd td chirc. 
Nhimg yeu cau nay dugc dap img bdi mgt 
thi trudng cd to chiic chat che la thj tradng 
ki ban. Thj tradng ki ban chi cho phep giao 
djch cac hgp dong trien ban mgt each cd td 
chirc va theo cac dieu khoan mau, nghia la 
cac hgp dong dugc tieu chuan boa d miic 
cao. Thj trudng trien han la tien than ciia thj 
tradng ki ban. 

Thj tradng ki ban la giai doan phat trien 
cao ban cua thj tradng trien ban. Su hinh 
thanh va phat trien ciia thj tradng ki ban da 
tiep thu dugc tat ca nhiirng uu viet d6ng thdi 
khac phuc dugc tat ca nhimg han che ciia thj 
trudng trien han. Dieu nay dugc the hien d 
viec tieu chuan hoa cac hgp ddng trien ban 
de tao thanh hgp ddng ki ban vdi cac dieu 
khoan cu the va chat che hon. Hon nira, thj 
trudng ki han la thj trudng co td chiic cao 
nen giam bdt riii ro va tang tinh thuc thi ban 
ddi vdi cac hgp dong. Trong thj tradng ki 
han, tat ca cac giao djch dugc thuc hien tai 
mpt nai quy djnh (sd giao djch hang boa ki 
han). Sd giao dich hang boa ki han dong vai 
tro la ngudi tmng gian, chap n6i cac nhu cau 
mua va ban trong thj tradng trien han mpt 
each c6 t6 chirc. Tai sd giao djch, ngudi giao 
djch khdng chi mua ban cac hgp dong lan 
dau tien dugc mdi chao ma cdn mua di, ban 
lai cac hgp dong da dugc ban, mua. Toan bp 
cac loai hinh giao djch mua di ban lai nay 
tao nen khung canh nhpn nhjp va dugc gpi la 
giao djch thir cap. Cac giao djch thir cip td 
ra kha hap dan, chiem phan Idn trong cac 
phien giao djch tai sd, lam cho sd hgp dong 
ki han dugc trao d6i kh6ng ngimg tang len 

qua cac nam tai sd giao dich. Sau khi hgp 
ddng dugc ki kit, thoa thuan, moi ben tham 
gia cua hgp ddng cd nghia vu chuan bj thuc 
hien ndi dung cam ket ciia hgp ddng vao mpt 
ngay trong tuong lai. Chiing loai hang hoa 
dugc mua ban tren thj trudng nay khdng chi 
la ndng san ma cdn la cac cdng cu tai chinh. 
Ngudi tham gia vao thi trudng nay khong 
chi la ngudi san xuat hang boa ndng san ma 
cdn bao gdm cac td chiic tai chinh Idn nhu 
ngan hang, bao hiem, cdng ti dau tu, quy... 

Thj tradng tu chgn la thj trudng dien ra 
cac giao djch hgp ddng tu chgn. Thj tradng 
tu chgn xuat hien nham giai quyet mpt van 
de thudng xay ra trong thuc te, dd la nhimg 
bien ddng cua gia thj tradng gay thiet hai 
cho ngudi ban hoac ngudi mua da sd huru 
hgp ddng. De khae phuc thiet hai, ngudi ban 
hoac ngudi mua tham gia vao thj trudng tu 
chgn, noi dien ra cac giao dich quyen chpn. 

Dua vao tinh chat td chiic cua boat dpng 
mua ban hang boa giao sau, thj tradng hang 
boa giao sau cd the dugc chia ra: Thj tradng 
ngoai sd giao djch (OTC) va thj tradng co to 
chiic (qua sd giao djch). 

Thj trudng cd td chirc: Vi thi tradng 
hang boa giao sau la thj tradng mua ban va 
ki ket cac hgp ddng cho nen de cd the duy tri 
sir dn djnh cua thj trudng thi viec mua ban, 
ki ket cac hgp ddng phai dugc dien ra d 
nhirng noi quy djnh cua thj tradng la cac sd 
giao djch hang boa giao sau. Sd giao djch 
hang boa giao sau la cac trang tam giao djch 
cua thj trudng hang hoa giao sau, gdm sd 
giao djch hang boa ki han, sd giao dich hang 
boa tu chgn... Cac sd giao dich hang hoa 
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giao sau tren thuc tl dilu hanh hoac cac giao 
djch ki ban hoac cac giao dich quyln chgn 
hoac ca hai. lai cac sd giao djch, cac hgp 
dong ki ban va quyln chgn dugc thilt lap 
mgt each cd td chiic va theo cac dilu khoan 
mau, nghia la cac hgp ddng dugc tieu chuin 
hoa d mirc cao. 

Tuy nhien, de co sd giao djch hang boa 
can thiet phai dap img cac yeu cau nhu: 1) 
Phai cd sd lugng Idn cac ben tham gia thj 
trudng nhung khdng cd ben nao cd kha nang 
an djnh gia; 2) Cac hgp ddng phai dugc 
chuan boa, chuan hoa ddi vdi chat lugng va 
so lugng, thdi ban va cac dieu khoan khac; 
3) Phai CO su quan li nghiem ngat ve chat 
lugng hang boa; 4) Phai co thj tradng giao 
ngay dugc td chirc t6t vdi viec phan phat 
mpt each nhanh chong va chinh xac cac 
th6ng tin ve gia ca, ve kh6i lugng hang boa; 
5) Phai CO phong thanh toan bii trir co hieu 
qua va co nang luc de quan li rui ro vdi ddi 

{7 i 

tac va thuc hien viec thanh toan. 
Thj trudng ngoai sd giao djch: Ciing vdi 

cac giao djch dugc tien hanh tai sd cdn cd 
cac giao djch khac ngoai sd ma chii yeu la 
nhimg giao dich trien ban. Thj tradng hang 
hoa giao sau ngoai sd giao djch g6m co thj 
frudng tu chgn ngoai sd va thi trudng trien 
ban ngoai sd. l/u diem ciia thj tradng nay la 
tinh linh ddng, de dang dieu chinh lgi ich 
theo yeu ciu cu the cua cac ben trong hgp 
ding. Thj trudng nay la thj tradng tu nhan, 
trong dd khdng cd cdng chiing hoac nha dau 
lu khac, kl ca nhCmg ngudi canh tranh va 
mpi boat ddng giao djch khdng bj rang bupc 
vao cac quy djnh phap luat, mac du d day 

ciing tdn tai cac quy tac mang tinh luong thien 
va Ijch su phd bien trong kinh doanh. Tuy 
nhien, thi tradng nay kh6ng the t6n tai neu 
kh6ng cd thi tradng giao djch cd t6 chirc - cac 
sd giao djch. Sd giao djch cho phep cac nha 
kinh doanh tren thj trudng nay co the tien 
hanh cac giao djch bii trir vdi cac vj the 
ngoai sd giao djch nham ban che nhimg nii 
ro cd the xay ra. 

Thj tradng hang boa giao sau la loai thj 
trudng dac biet, cd Ijch sir phat trien lau ddi 
va khong ngimg phat trien, hoan thien, tir 
viec tieu chuan boa cac cam ket, cac hgp 
ddng den viec tao thanh co che hgp li de 
dam bao viec thuc hien nghia vu cua cac ben 
trong hgp ddng, tir viec giao djch mpt each 
tu phat, kh6ng tap trang den hinh thanh cac 
dia diem giao djch cd t6 chuc. Cac sd giao 
djch hang boa tuong lai da ngay cang phat 
huy vai trd quan trpng ciia minh trong viec 
giam thieu cac nii ro ve gia va la cong cu 
hCm hieu thiic day qua trinh san xuat, luu 
thdng ciia nen kinh te. 

3. Quan niem ve mua ban hang hoa 
qua sd giao dich hang hoa 

3.1. Khdi niem mua bdn hdng hod qua sa 
giao dich hdng hod 

Thi tradng hang boa giao sau bao gdm 
cac hinh thiic giao djch khac nhau nhu thi 
tradng trien ban, thi tradng ki ban va thj 
tradng tu chpn. Thj tradng ki ban hang boa la 
sir phat trien d trinh dp cao ciia thi trudng trien 
ban. Sir phat trien dd the hien d cho thj trudng 
ki ban la thj tradng co t6 chiic chat che. Cac 
giao djch hgp dong trong thj trudng ki ban 
chi dugc thuc hien tai dja diem duy nhat la 
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sd giao djch hang boa ki han. Hinh thiic giao 
dich trong thj trudng ki han thdng qua sd 
giao djch nay dugc gpi la hinh thirc mua ban 
hang boa qua sd giao djch hang hoa. 

Mua ban hang boa qua sd giao djch hang 
hoa la giao djch mua ban hang boa, theo dd 
cac ben thoa thuan thuc hien viec mua ban 
lugng nhat djnh ciia loai hang hoa nhat djnh 
qua sd giao djch hang hoa theo nhirng tieu 
chuan cua sd giao djch bang boa vdi gia dugc 
thoa thuan tai thdi diem giao ket hgp ddng 
va thdi gian giao hang dugc xac djnh tai mpt 
thdi diem trong tuong lai.'̂ * 

Tir khai niem tren co the thay viec mua 
ban hang hoa qua sd giao djch hang hoa cd 
nhung dau hieu rieng biet. Dd la: 

Thir nhdt, chii the boat dpng mua ban 
hang hoa qua sd giao djch hang boa g6m cac 
thuang nhan la nha giao djch, nha mdi gidi 
va khach hang. 

Nha giao djch la nhung thanh vien tham 
gia vao hoat dpng mua ban hang boa ki ban, 
quyen chpn cho chinh ban than hp, giao djch 
tir chinh tai khoan ciia hp. Cac nha giao djch 
tham gia vao hoal dpng mua ban hang hoa 
qua sd giao dich hang hoa vdi muc dich diu 
ca hoac tiJ bao hiem riii ro cho minh va 
thudng la cac nha kinh doanh hay nha san 
xuat Idn, cd su am hieu ve mua ban ki ban, 
quyen chpn. 

Nha moi gidi la thuang nhan boat dpng 
doc lap hoac dai dien cho c6ng ti mdi gidi 
Idn, thuc hien cac giao djch cho nhung 
ngudi kh6ng phai la thanh vien ciia sd giao 
djch de kiem tien bang each thu mpt khoan 
phi gpi la phi hoa hong cua ngudi mua hoac 

ban cac hgp ddng ki ban hoac quyen chpn 
khi hp tham gia va mua ban hang boa qua sd 
giao djch hang boa. 

Khach hang la ngudi ban hoac ngudi mua 
tham gia va giao djch hang boa qua sd giao 
djch hang boa thdng qua nha mdi gidi. Khach 
hang uy thac cho nha mdi gidi thuc hien viec 
mua ban tai sd giao dich tren co sd thiet lap 
hgp ddng mdi gidi, sau dd ngudi mdi gidi se 
bao dam vdi sd giao djch ve viec thuc hien 
hgp ddng dugc ki cho khach hang bang viec 
chinh nha mdi gidi la ngudi ki hgp ddng. 

Ben canh ba chii the chinh nay, trong 
mua ban hang boa thong qua sd giao djch 
hang hoa cdn cd mgt sd chu the khac, do la 
cac nha tu van thuc hien viec phan tich thj 
tradng, lap bao cao, cho y kien tu van hoac 
dua ra cac de xuat ve viec mua ban hgp ddng 
ki ban cho mgt ngudi nao dd va thu phi; cac 
dai li giao djch dugc cap phep lam dai li cho 
cdng ti mdi gidi hang hoa giao sau trong vi?c 
mdi gidi cac lenh mua ban tir khach hang... 

Thir hai, viec mua ban hang boa dugc 
thuc hien tai sd giao djch hang boa. Sd giao 
djch hang boa la td chiic dugc thanh lap de 
cung cap cac tien ich cho viec tien hanh cac 
giao djch ki ban, quyen chgn va mgt sd giao 
djch giao sau khac. Ve md hinh, sd giao dich 
hang boa thudng dugc td chirc dudi hinh 
thiic doanh nghiep d cac nude phat trien va 
viec thanh lap cac sd giao djch d cac nude 
nay hoan toan theo nhu cau thj tradng. 
Trong khi dd, d mgt sd nude dang phat trien 
(Trang Qudc, Thai Lan), sd ^iao djch thudng 
la td chiic cd tu each phap nhan dugc quan 
li, dieu hanh bdi nha nude. 
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Mua ban hang boa qua sd giao djch cac 
chu the dugc sd giao djch cung cip nhilu 
tien ich nhu: 1) Cung cap va duy tri noi mua 
ban cu the (thudng ggi la san giao djch), tai 
day hgp ddng ki han va quyln chgn dugc cac 
thanh vien cua sd mua va ban; 2) Dk ra cac 
quy tic, quy cbl dl dieu hanh boat ddng 
kinh doanh hang boa giao sau dien ra tai sd 
va giam sat, thuc thi cac quy tic, quy cbl do; 
3) Thiic day boat ddng mua ban ki ban va 
quyen chgn cua cac thanh vien. Ban than sd 
khdng tham gia vao viec mua ban ki ban ma 
chi cung cip nhung tien nghi cho cac ben 
tham gia vao boat ddng mua ban hang boa 
giao sau tai sd. 

Thir ba, hang boa trong mua ban hang 
boa qua sd giao djch hang hoa mang nhirng 
dac diem rieng biet. Dd la nhung hang boa 
tdn tai sir bien dpng Idn ve gia trong thj 
trudng giao ngay. Su tiem an nguy co bien 
dpng Idn ve gia cua cac loai hang hoa nay da 
bupc cac nha san xuat va nha che bien phai 
ddi mat vdi nguy co thua lo neu gia bien dpng 
theo hudng nao do. Vi vay, hp dua cac loai 
hang boa nay tham gia vao thj tradng ki ban 
va thj tradng quyen chpn de tu bao hiem, tiic 
la chuyen nii ro ve gia sang cac nha nam nii 
ro chuyen nghiep va eho phep cd co che gia 
phuc hdi. Hang boa dua vao mua ban qua sd 
giao djch cdn la loai hang boa thu biit dugc 
khoi lugng Idn cac ben tham gia va kh6ng cd 
ben nao chi phdi dugc thj tradng. Dilu nay 
dugc hilu la neu gia ca ciia loai hang boa do 
chi do mgt ngudi in djnh thi khdng cdn sir 
biln dgng tu phat vl gia, do dd cung kh6ng 
con nhu ciu vl thj trudng cac hgp ddng ki 
ban hoac quyen chgn. 

Thir tu, hoat dpng mua ban hang boa qua 
sd giao djch hang boa th6ng thudng dugc 
thuc hien bang hai loai hgp ddng co ban: 
hgp d6ng ki ban va hgp d6ng quyen chpn. 

Thii: ndm, boat dpng mua ban hang boa 
th6ng qua sd giao djch hang hoa mang tinh 
dau CO nham muc dich sinh lgi, cho phep cac 
ben tu phdng ngira nii ro bang nhirng hgp 
d6ng ki ban. 

Thii: sdu, boat dgng mua ban hang boa 
qua sd giao djch hang boa phan anh biln 
ddng cua quan he cung cau, sir thay ddi gia 
ca tren thj tradng. Cac thdng tin tir boat ddng 
nay tao dieu kien thuan lgi cho cac nha kinh 
doanh tham khao khi giao djch, ki ket hgp 
ddng. No phan anh dugc sir bien dpng ciia 
nen kinh te va gdp phan dn djnh gia ca, giiip 
cac nha san xuat, kinh doanh khi ra cac 
quyet djnh dau tu dudi hinh thirc giao ket 
cac hgp ddng ki ban. 

3.2. Khdi niem mua bdn hdng hod thdng 
qua sd giao dich hdng hod theo phdp lugt 
thuang mgi Viet Nam 

Giong nhu luat ve mua ban hang boa 
tuong lai ciia cac nude, Luat thuang mai nam 
2005 ciing dua ra khai niem ve mua ban hang 
hoa qua sd giao djch hang boa. Khoan 1 Dieu 
63 Luat thuang mai nam 2005 quy djnh: 

"Mua bdn hdng hod qua sd giao dich 
hdng hod la hogt ddng thuang mgi, theo do 
cdc bin thod thuan thuc hien viec mua bdn 
mgt lugng hdng hod nhdt dinh ciia mgt logi 
hdng hod nhdt dinh qua sa giao dich hdng 
hod theo nhiing tieu chudn nhdt dinh ciia sa 
giao dich hdng hod vai gid dugc thod ihudn 
tgi thai diem giao kit hgp ddng vd thai gian 
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giao hdng dugc xdc dinh tgi mgt thai diim 

trong luang lai"^ ' 

Co the thay, khai niem mua ban hang 
hoa qua sd giao djch hang hoa ciia Luat 
ihucmg mai nam 2005 da the hien day dii ban 
chat cLia boat dpng mua ban hang boa qua sd 
giao djch hang hoa. Theo khai niem nay, 
mua ban hang hoa qua sd giao djch hang boa 
cd nhimg dac diem sau: 

Thir nhdt, mua ban hang hoa qua sd giao 
djch hang hoa la boat ddng thuang mai. Hoat 
dpng thuang mai la boat dpng nham muc 
dich sinh lgi, bao gom mua ban hang hoa, 
cung img djch vij, dau tu, xuc tien thuang mai 
va cac boat dpng nham sinh lgi khac. Nhu 
vay, mua ban hang boa qua sd giao djch hang 
hoa la boat dpng nham muc dich sinh lgi, hay 
noi each khac la boat dpng kinh doanh nham 
tim kiem lgi nhuan ciia cac chu the khi tham 
gia vao quan he thuang mai nay. 

Thir hai, thoa thuan mua ban mpt lugng 
hang boa nhat djnh ciia cac ben phai dugc 
thuc hien thong qua chii the thir ba la sd giao 
djch hang hoa va phai tuan thii cac dieu kien 
cu the do sa giao dich dat ra. Day la diem 
khac biet ca ban ciia boat dpng mua ban 
hang boa th6ng qua sd giao djch hang boa 
vdi boat dpng mua ban hang boa th6ng 
thudng va boat dpng mua ban hang boa giao 
sau tren thj tradng ngoai sd. Trong boat 
dpng mua ban hang hoa th6ng thudng, cac 
ben tnrc tiep thoa thuan vdi nhau vl gia ca, 
so lugng, pham cap hang hoa, thdi ban giao 
nhan ma khdng can phai thdng qua cbii thi 
trung gian nao. Hay tai thj trudng hang hoa 
giao sau ngoai sd, cac ben co the chii ddng 

thoa thuan vdi nhau viec mua, ban mpt 
lugng hang boa nhat djnh vdi cac dieu khoan 
ve chat lugng, gia ca va thdi diem giao hang 
trong tuong lai nhat djnh ma khdng thdng 
qua td chirc nao. Nhung ddi vdi boat dpng 
mua ban hang boa thdng qua sd giao djch 
hang boa, thoa thuan mua ban hang boa cua 
cac ben nhat thiet phai thuc hien thdng qua 
sd giao djch hang boa. Sd giao dich hang 
hoa ddng vai trd trang gian, ket ndi quan he 
mua ban hang boa ciia cac ben mua ban hang 
hoa. De tham gia dugc vao quan he mua ban 
nay, ngudi mua va ngudi ban phai dap img 
dugc nhimg yeu cau nhat djnh do sd giao 
djch hang boa dat ra. Viec mua ban dugc dien 
ra theo trinh tu, thii tuc chat che, thdng nhat 
theo quy djnh cua sd giao djch hang boa. 

Thir ba, chi mgt s6 hang boa nhat djnh 
dap ling cac tieu chuan do sd giao djch hang 
boa quy djnh mdi dugc mua ban thdng qua 
sd giao djch. Nhu vay, khdng phai tat ca cac 
loai hang boa tren thj trudng thdng thudng 
deu dugc dua vao giao djch d sd giao dich 
hang hoa. Chi cd mgt sd loai hang boa dap 
img cac tieu chuan nhat djnh do cac sd giao 
djch hang hoa quy djnh mdi dugc mua ban 
thdng qua sd giao djch. Nhirng hang boa nay 
cd the la nhiing hang boa khdng phai da co 
tai thdi diem thoa thuan mua ban ciia hai ben 
ma nd se hinh thanh trong tuong lai, tai thdi 
diem giao hang do hai ben thoa thuan. Viec 
gidi ban loai hang boa dugc phep giao djch 
thong qua sd giao djch la phu hgp vdi tinh 
chat cua mua ban hang boa tren thj tradng 
hang hoa giao sau va phii hgp vdi quy djnh 
ciia phap luat cac nude tren the gidi. 
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Thir tu, gia ca ciia hang boa do cac ben 
mua ban thoa thuan la gia cua hang boa dd 
t^ thdi dilm giao kit hgp ddng va thdi gian 
giao hang dugc xac djnh tai thdi dilm trong 
tuong lai. Day ciing la dilm dac trung ciia 
mua ban hang boa thdng qua sd giao djch 
hang boa, la diem khac biet co ban ddi vdi 
cac hoat ddng mua ban hang boa thdng 
thudng. Trong quan he mua ban hang boa 
th6ng thudng, sau khi cac ben mua, ban da 
thoa thuan xong vdi nhau ve viec mua ban 
hang boa thi ben mua cd nghia vu tra tiln 
cho ben ban va nhan hang boa, ben ban nhan 
tiSn va cd nghia vu giao hang boa cho ben 
mua, khi dd quan he mua ban se chim diit. 
Nhung trong quan he mua ban hang boa 
thong qua sd giao djch hang boa, tai thdi 
diem thoa thuan, cac ben d6ng y mua, ban 
mpt lugng hang boa vdi gia cua hang boa dd 
tai thdi diem giao ket nhung vi?c giao hang 
cua ben ban cho ben mua lai dien ra tai thdi 
diem trong tuong lai. Quyen va nghia vy cua 
cac ben se phat sinh tai thdi diem giao ket 
hgp ddng va cham diit khi cac ben hoan 
thanh nghia vu giao nhan hang boa tai mpt 
thdi dilm trong tuong lai do hai ben an dinh. 
Dilu nay xuit phat tir dac trung cua hang 
hoa trong quan he mua ban hang boa th6ng 
qua sd giao djch la nhiing hang boa cd the da 
c6, cd the dugc hinh thanh trong tuong lai. 

Thii: ndm, hinh thiic mua ban hang boa 
thdng qua sd giao dich hang boa la hgp ddng. 
Tuy t̂ i khai ni?m khdng chi rd hinh thiic mua 
ban hang hoa thdng qua sd giao dich hang 
hoa la hgp ddng song quy djnh "... vai gid 
dugc thod thuan tgi thai diim giao kit hgp 
ddng" trong Luat thuang mai nam 2005 da 

gian tiep quy djnh hinh thiic ciia giao djch 
nay la hgp ddng. 

Nhu vay, khai niem mua ban hang boa 
qua sd giao djch hang boa tai Luat thuang 
mai nam 2005 da the hien diy du ban chit 
ciia giao dich hang boa tren thj tradng hang 
hoa giao sau tap trang va co ban phii hgp vdi 
quy djnh cua phap luat cac nude tren thi 
gidi. Quy djnh nay cua Luat ciing da khang 
djnh Nha nude thira nhan ve mat phap li ddi 
vdi boat ddng nay trong giao luu thuang mai 
d Viet Nam va bude dau tao co sd phap li dl 
nd dugc dien ra tren thuc te. 

Tdm lgi, Luat thuang mai nam 2005 mdi 
chi dimg lai d viec dua ra khai niem ve mua 
ban hang boa qua sd giao djch hang boa ma 
chua di vao quy djnh cac van de cu the ve t6 
chiic va boat ddng mua ban hang boa qua sd 
giao djch. Hi§n cac quy djnh chi tiet ve to 
chiic va boat dgng mua ban hang boa qua sd 
giao djch hang boa da dugc ghi nhan trong 
Nghj djnh cua Chinh phu si 158/2006/ND-
CP ngay 28/12/2006. Tuy nhien, dd chi mdi 
la nhimg can cii phap li cho viec ra ddi ciia 
sd giao djch hang boa d nude ta. De sd giao 
djch hang hoa dugc thanh lap can co nhimg 
dieu kien kinh te-xa hdi khac, dap ling cac 
yeu cau nhu da trinh bay d tren./. 

(l).Xem: Vien nghien ciru thuang mai, Bp thuong 
m^i, Thi truang hdng hoa giao sau, Nxb. Lao dpng, 
H^ Npi, 2000, tr. 42. 
(2).Xem: Bp thuang m^i, Tdi liiu Hgi thdo ve mua 
bdn hdng hoa qua sa giao dich. Hit Npi, 2004, tr. 27. 
(3).Xem: Nguyin Quynh Lien , Nhung vdn di phdp li 
vi mua bdn hdng hod qua sa giao dich, Luan vSn th^c 
sT JuSt hpc, Tru6rng Dai hpc Luat H^ Npi, H^ Npi, 
2006, tr. 14. 
(4).Xem: KhoSn 1 DiSu 63 Lu§t thuong mai nam 2005. 
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