NGHIEN CUU - TRAO 80!

QUAN NIEM VE TH] TRUONG HANG HOA GIAO SAU
VA MUA BAN HANG HOA QUA SO GIAO DICH HANG HOA

1. So lwgc vé mua ban hang hoa giao sau

Mua ban hang hoa giao sau duoc hinh
thanh va phat trién tir hoat dong mua ban
hang hoa ndng san clia cac nudc ¢6 nén nong
nghiép phat trién. Xuét phat tir dic tinh cla
san xudt noéng nghiép la tinh thoi vy, tinh
trang cung vuot qua cau khi thu hoach, “dugc
mua lai rét gid” lam cho nguoi san xuit nong
san gap nhiéu khé khan, con dbi voi ngudi sir
dung ndng san lam nguyén li€u cho hoat dong
san xuat ciia minh (ngudi mua) thi viée khong
4n dinh nguyén liéu cling la rai ro ma ho
thuomg gap. D6 1a 1i do ban dau xuit hién
hinh thitc mua ban hang hoa giao sau. Vé sau,
khi cdc nha dau tu nhin nhan tham gia véo
viéc mua ban hang hod giao sau cé thé thu
dugc nhimg khoan lgi nhuan nhit dinh, mac
du khong 6 nhu cau déi véi hang hoa nhung
ho van tham gia vao qua trinh nay, diéu do
tao diéu kién cho mua bén hang hod giao sau
phat trién & hinh thirc cao hon.

Mua ban hang hoa giao sai. '* viéc giao
dich, ki két cac hop ddng vé& hang hoa ma
viéc giao hang va nhan tién dién ra vao thoi
gian 4n dinh trong tuong lai. Mua ban hang
hoa giao sau gom: giao dich trién han, giao
dich ki han, giao dich ki han tu chon.

Giao dich hang hoa trién han - giao dich
ma nguol ban va ngudi mua thoa thuan. cam
két voi nhau vé viéc mua ban, giao hang va
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nhén tién trong tuong lai theo hop ddng trién
han véi cac quy dinh rat chat ché vé diéu kién
ddi véi pham cap, gia, sé luong hang hod
dugc cac bén xac dinh trudce.

Giao dich ki han - hoat dong mua ban
hang hoa thong qua viéc ki két hop déng
gilra ngudi mua hodc nguot ban véi so giao
dich hang hoa.

Giao dich quyén chon - hop ddng gita
ngudl mua va ngudi ban, trong dé nguoi
mua mua cua ngudi ban khong phai 1a mét
hang hoa (hién vat) ma 1a quyén mua hoac
quyén ban hang hoa véi muc gia dinh truéc.
Ngudi mua sau dé c6 quyén chon hoic
khong thuc hién viéc mua hoédc ban hang hoa
d6 néu thiy gia ca cua hang hoa d6 bét loi
cho minh.

Cac hinh thic giao dich nay dugc hinh
thanh va phat trién theo hudng han ché téi da
nhimg rii ro cho ngudi mua ciing nhu ngudi
ban trong kinh doanh néi chung va trong
mua ban hang hoa néi riéng.

o] Viét Nam, véi tu cach la giao dich mang
tinh kinh doanh, mua ban hang hoa giao sau
dang & trong tinh trang “thai nghén”, ¢6 chang
trén thuc té chi méi giao dich dudi hinh thirc
giao dich hang hoa trién han.

* Giang vién chinh Khoa phap luat kinh té
Trudmg Dai hoc Luat Ha Noi
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2. Quan ni¢m vé thj truong hang hoa
giao sau

Thi truomg hang hoa giao sau 1a thi trudng
giao dich, ki két cac hop ddng mua ban hang
hod. Viéc giao hang va nhan tién duoc dién
ra vao ngay 4n dinh trong tuong lai.!”

Nhu viy, thi truomg hang hoa giao sau la
thi truomg ma & d6 dién ra cac hoat dong
mua ban hang hoa giao sau, tirc la loai hinh
thi truong ma & dé ngudi ta budn ban, trao
ddi voi nhau khong phai 1a cac hang hoa, san
pham truc tiép giao ngay ma thong qua cac
hop dong cam két mua ban, con viée giao
hang va nhan tién duoc thuc hién trong
twong lai. S6 luong, gia ca, phdm cép, hinh
thire giao nhan dugc cam két theo cac diéu
khoan cu thé ghi trong hop ddng.

La loai thi trudng mua ban hang ho4, thi
truong mua ban hang hoa giao sau c6 nhirng
tinh chat chung ctia thi truong mua ban hang
hoa, bén canh d6 thi truomg mua ban hang
hoa giao sau ciing co nhimg tinh chét riéng
ctia nd. Cu thé:

Thir nhdt, muc dich tham gia quan hé thi
truong hang hoa giao sau cua céc chu thé khéng
giéng nhau. Co nhimg chu thé tham gia v&i
muc dich han ché rui ro trong kinh doanh cua
minh, chi thé khac tham gia véi muc dich dau
tu dé kiém 16 va ciing co nhimg chu thé tham
gia dé thuc hién dich vu nao do.

Thir hai, khong phai moi hang hoa déu
dugc mua ban trén thi truong nay ma chi c6
nhimg hang hoa vdi nhimg dédc thu méi co
thé dua ra trao ddi (chu yéu la ndéng san).
Hang hoé trao d6i & ddy khong chi la hang
hoa tdn tai dudi hinh thic hién vat ma con
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¢6 nhimg hang hoa t6n tai duéi hinh thic
khéc (quyén tai san).

Thir ba, dac trung cua thi truomg hang
hoé giao sau la phai c6 hop déng, dé la hop
déng trién han, hop déng ki han hoac hop
ddng quyén chon. Hop ddng nay phai la thoa
thuan mang tinh phap li, 1a co s& phap li
rang budc ngudi ban vdi ngudi mua trong
hop déng. Ngoai ra, cach thirc thuc hién cac
giao dich trén thi truong mua ban hang hoa
giao sau cling c6 nhimg dac thu cua né. Cu
thé, khi giao két hop ddng cac bén chu yéu
tap trung thoa thuan vé gia ca va ki han, con
cac diéu khoan khac thuomg da dugc chuan
hoa; cac bén trao dbi v&i nhau khong phai la
hang hoa, san phdm truc tiép giao ngay ma
théng qua cac hop ddéng cam két mua ban,
con viéc giao hang va nhan tién dugc thuc
hién trong tuong lai.

Tuong Umg véi mdi hinh thirc giao dich
cua hoat dong mua ban hang hoa giao sau,
thi truong hang hoa giao sau c¢6 thé dugc
chia ra: thi truong trién han, thi truong ki
han va thi trudng tu chon.

Thi trudomg trién han la thi truong ma &
dé ngudi ta mua ban cac hop ddng hang dén
- loai hop déng quy dinh viéc giao hang
néng san vao thoi diém cu thé trong tuong
lai voi s6 luong, pham cép, gia... di duoc
xac dinh truéc. Thi truong trién han ton tai
va khéng ngimg phat trién mdt cach hoan
thién tir viéc ti€u chuan hoa cac cam két, cac
hop ddng dén viéc hinh thanh co ché hep li
dé bao dam viéc thuc hién nghia vu cta cac
bén trong hop déng, tir viéc giao dich mét
cach tu phat, khong tap trung dén viéc hinh
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thanh cac dia diém giao dich co to chuc.
Nhimg yéu ciu nay dugc dap (mg bdi mot
thi truong co td chic chat ché la thi truong
ki han. Thi truong ki han chi cho phép giao
dich cac hop ddng trién han mét cach co tb
chic va theo cac diéu khoan mau, nghia la
cac hop dong dugc tiéu chuan hod & miuc
cao. Thi truomg trién han la tién than cua thi
truong ki han.

Thi truong ki han 1a giai doan phat trién
cao hon cua thi truong trién han. Su hinh
thanh va phat trién cua thi truong ki han da
tiép thu dugc tat ca nhirng uu viét dong thoi
khac phuc duoc tét ca nhimg han ché cua thi
truong trién han. Diéu nay duoc thé hién &
viéc tiéu chuan hoa cac hop dong trién han
dé tao thanh hop déng ki han voi cac diéu
khoan cu thé va chat ché hon. Hon nia, thi
truomg ki han la thi truong c6 td chire cao
nén giam bdt rui ro va tang tinh thuc thi hon
ddi véi cac hop déng. Trong thi truong ki
han, tat ca cac giao dich duoc thuc hién tai
mot nol quy dinh (so giao dich hang hoa ki
han). So giao dich hang hoa ki han dong vai
tro la nguoi trung gian, chap nbi cac nhu ciu
mua va ban trong thi truong trién han mot
cach c6 t6 chuc. Tai so giao dich, nguoi giao
dich khong chi mua ban cac hop dong lin
dau tién duge mot chao ma con mua di, ban
lai cac hop dong da duoc ban, mua. Toan bd
cac loai hinh giao dich mua di ban lai nay
tao nén khung canh nhén nhip va duge goi la
giao dich thir cép. Cac giao dich thu cdp to
ra kha hap dan, chiém phan lén trong cac
phién giao dich tai so, lam cho s6 hop dong
ki han dugc trao doi khong ngimg tang 1én
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qua cidc nam tai s& giao dich. Sau khi hgp
dong duoc ki két, thoa thuan, méi bén tham
gia clia hop dong co nghia vu chun bj thuc
hién ndi dung cam két cua hop dong vao mot
ngay trong tuong lai. Chung loai hang hoa
duoc mua ban trén thi truong nay khong chi
la ndng san ma con la cac cong cu tai chinh,
Ngudi tham gia vao thi truong nay khéng
chi 12 ngudi san xuat hang hoa néng san ma
con bao gdm cac td chirc tai chinh 1én nhu
ngan hang, bao hiém, cong ti dau tu, quy...

Thi trudng tu chon 1a thi trudng dién ra
cac giao dich hop dong tu chon. Thj truong
tu chon xuat hién nham giai quyét mot van
dé thuong xay ra trong thuc té, d6 la nhimg
bién dong cua gia thj truong gdy thiét hai
cho ngu¢i ban hodc ngudl mua da so hi
hop dong. Pé khic phuc thiét hai, nguoi ban
hodc ngudi mua tham gia vao thi truong tu
chon, noi dién ra cac giao dich quyén chon.

Dua vao tinh chit té chirc cua hoat dong
mua ban hang hoa giao sau, thi truong hang
hoa giao sau c6 thé duoc chia ra: Thi truong
ngoai s giao dich (OTC) va thi truong co 16
chuce (qua so giao dich).

Thi truomg c¢6 t6 chuc: Vi thi truong
hang hoa giao sau la thi truong mua ban va
ki két cac hop dong cho nén dé c6 thé duy tri
su 6n dinh cua thi truomg thi viéc mua ban,
ki két cac hop doéng phai duoc dién ra &
nhimg noi quy dinh cua thi truong la cac so
giao dich hang hoa giao sau. S¢ giao dich
hang hoa giao sau la cac trung tam giao dich
cua thi truomg hang hod giao sau, gom so
giao dich hang hoa ki han, s¢ giao dich hang
hoa tu chon... Cac so giao dich hang hod
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giao sau trén thuc té diéu hanh hodc cac giao
dich ki han hodc cac giao dich quyén chon
hodc c¢a hai. Tai cac so giao dich, cac hop
dong ki han va quyén chon dugc thiét lap
mdt cach ¢ td chirc va theo cac diéu khoan
mau, nghia la cac hop dong dugc tiéu chuin
hoa ¢ muc cao.

Tuy nhién, dé ¢ s& giao dich hang hoa
can thiét phai dap tmg cac yéu ciu nhu: 1)
Phai c6 so luong 16n cac bén tham gia thi
truong nhung khong c6 bén nao co kha nang
4n dinh gia; 2) Cac hop dong phai duoc
chuén hoa, chuin hoa déi voi chét luong va
$0 lugng, thot han va cac diéu khoan khac;
3) Phai ¢6 su quan li nghiém ngat vé chit
luong hang hoa, 4) Phai ¢6 thi truong giao
ngay dugc to chuc tdt véi viée phan phat
moét cach nhanh chong va chinh xac cac
thong tin vé gia ca, vé khéi luong hang hoa;
5) Phai ¢6 phong thanh toan bu trir c6 hiéu
qua va ¢6 nang luc dé quan li rui ro voi doi
tac va thuc hién viéc thanh toan.'”

‘Thi truong ngoai s& giao dich: Cung voi
cac giao dich dugc tién hanh tai s& con ¢o
cac giao dich khac ngoai s ma chu yéu la
nhimg giao dich trién han. Thi truong hang
hoa giao sau ngoai so giao dich goém co thi
truong tu chon ngoai s& va thi truong trién
han ngoai s&. Uu diém cua thi truong nay la
tinh linh dong, d& dang diéu chinh lgi ich
theo yéu ciu cu thé cua cac bén trong hop
dong. Thi truong nay la thi truomg tu nhan,
trong do khong ¢o ¢ong chung hodc nha dau
w khac, ké ca nhimg nguoi canh tranh va
moi hoat dong giao dich khong bi rang budc
vao cac quy dinh phap luat, mac du ¢ day
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ciing ton tai cac quy tac mang tinh luong thién
va lich su phd bién trong kinh doanh. Tuy
nhién, thi truong nay khong thé ton tai néu
khong co thi truong giao dich co td chirc - cic
s¢ giao dich. S¢ giao dich cho phép cac nha
kinh doanh trén thi truomg nay cé thé tién
hanh cac giao dich bu trir voi cac vi thé
ngoai s& giao dich nhim han ché nhimg rui
ro ¢ thé xay ra.

Thi truomg hang hod giao sau la loai thi
truong dac biét, co lich sir phat trién lau doi
va khong ngimg phat trién, hoan thién, tir
viéc tiéu chudn hoa cac cam két, cac hop
ddng dén viéc tao thanh co ché hop i dé
dam bdo viéc thuc hién nghia vu cua cac bén
trong hop dbng, tir viéc giao dich mot cach
tu phat, khong tap trung dén hinh thanh cac
dia diém giao dich cé td chirc. Cac so giao
dich hang hoa tuong lai da ngay cang phat
huy vai tro quan trong cua minh trong viéc
giam thiéu cac ri ro vé gia va la cong cu
hiru hiéu thuc ddy qua trinh san xuét, luu
thong ctia nén kinh té.

3. Quan niém vé mua ban hang hoa
qua s¢ giao dich hang hoa

3.1. Khai niém mua ban hang hod qua so
giao dich hang hoa

Thi truomg hang hoa giao sau bao gom
cac hinh thirc giao dich khac nhau nhu thi
truomg trién han, thi truong ki han va thi
truong tu chon. Thi trudng ki han hang hoa 1a
su phat trién o trinh do cao cua thj truong trién
han. Su phat trién do thé hién ¢ chd thi truong
ki han la thi truong c6 to chirc chat ché. Cac
giao dich hop dong trong thi truong ki han
chi duoc thuc hién tai dia diém duy nhat 12
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sO giao dich hang hoa ki han. Hinh thurc giao
dich trong thi truong ki han théng qua so
giao dich nay duoc goi la hinh thic mua ban
hang hoa qua so giao dich hang hoa.

Mua ban hang hoa qua s& giao dich hang
hoé 1a giao dich mua ban hang hoa, theo do
cac bén thoa thuan thuc hién viéc mua ban
luong nhét dinh cua loai hang hoa nhat dinh
qua so giao dich hang hoa theo nhimg tiéu
chuan cua so giao dich hang hoa véi gia duoc
thoa thuén tai thoi diém giao két hop dong
va thoi gian giao hang dugc xac dinh tai moét
thoi diém trong wong lai.””’

‘I'r khai niém trén ¢o thé thiy viéc mua
ban hang hoa qua so giao dich hang hoé cé
nhimg dau hiéu riéng biét. D6 1a:

Thic nhdt, chu thé hoat dong mua ban
hang hoa qua so giao dich hang hoa gém cac
thuong nhan la nha giao dich, nha méi giai
va khach hang.

Nha giao dich la nhiing thanh vién tham
gla vao hoat dong mua ban hang hoa ki han,
quyén chon cho chinh ban than ho, giao dich
tir chinh (a1 khoan cua ho. Cac nha giao dich
tham gia vao hoat dong mua ban hang hoa
qua so giao dich hang hoa véi muc dich dau
co hoac tu bao hiém rui ro cho minh va
thuong la cac nha kinh doanh hay nha san
xuat 1ém, ¢o su am hiéu vé mua ban ki han,
quyén chon.

Nha moéi gioi la thuong nhan hoat dong
doc 1ap hoac dai dién cho cong ti moi gisi
lon, thuc hién cac giao dich cho nhimg
ngudl khong phai 1a thanh vién cua so giao
dich dé kiém tién bang cach thu mét khoan
phi goi 1a phi hoa hong cua ngudi mua hoac
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ban cac hop déng ki han hoac quyén chon
khi ho tham gia va mua ban hang hoa qua s
giao dich hang hoa.

Khach hang l1a ngudi ban hodc ngudi mua
tham gia va giao dich hang hoa qua so giao
dich hang hoa thong qua nha mdi gidi. Khéach
hang uy thac cho nha méi gidi thuc hién viéc
mua ban tai so giao dich trén co so thiét lap
hop dong méi gidi, sau d6 ngudi méi gidi sé
bao dam vé&i so giao dich vé viéc thuc hién
hop déng dugc ki cho khach hang bang viéc
chinh nha méi gidi 1a nguoi ki hop déng.

Bén canh ba chu thé chinh nay, trong
mua ban hang hoa théng qua so giao dich
hang hoa con c6 mdt sé chi thé khac, do la
cac nha tu vén thuc hién viéc phan tich thi
trudng, 1ap bao cao, cho y kién tu van hoic
dua ra cac dé xuét vé viéc mua béan hop dong
ki han cho mdt ngudi nao doé va thu phi; céc
dai li giao dich duyc cip phép lam dai li cho
cong ti mdi gidi hang hoa giao sau trong viéc
moi gidi cac Iénh mua ban tir khach hang. ..

Thir hai, viéc mua ban hang hoa duoc
thuc hién tai so giao dich hang hoa. Sé giao
dich hang hoa 1a t§ chirc duoc thanh lap dé
cung cdp cac tién ich cho viéc tién hanh cac
giao dich ki han, quyén chon va mét sd giao
dich giao sau khac. Vé mé hinh, so giao dich
hang hoa thuong duoc td chic dudi hinh
thirc doanh nghiép & cac nudc phat trién va
viéc thanh lap cac so giao dich ¢ cac nuoc
nay hoan toan theo nhu cau thi truomg.
Trong khi do, & mét sé nudc dang phat trién
(Trung Quéc, Théi Lan), so giao dich thuong
la t6 chirc ¢6 tu cach phap nhan dugc quan
li, diéu hanh bdi nha nudc.
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Mua ban hang hoa qua so giao dich cac
chu thé duge so giao dich cung cép nhiéu
tién ich nhu: 1) Cung cép va duy tri noi mua
ban cu thé (thuong goi la san giao dich), tai
day hop déng ki han va quyén éhon duoc cac
thanh vién ctia s& mua va ban; 2) Pé ra cac
quy tic, quy ché dé diéu hanh hoat dong
kinh doanh hang hoa giao sau dién ra tai s&
va giam sat, thuc thi cac quy tic, quy ché do:
3) Thic ddy hoat dong mua ban ki han va
quyén chon cta cac thanh vién. Ban than s&
khong tham gia vao viéc mua ban ki han ma
chi cung cip nhimg tién nghi cho cac bén
tham gia vao hoat dong mua ban hang hoa
giao sau tai sé.

Thir ba, hang hoa trong mua ban hang
hoa qua s& giao dich hang hoa mang nhimg
dac diém riéng biét. D6 la nhitng hang hoa
ton tai su bién dong 1én vé gia trong thi
truong giao ngay. Su tiém 4n nguy co bién
dong 1ém vé gia cuia cac loai hang hoa nay da
budc cac nha san xuat va nha ché bién phai
ddi mat véi nguy co thua 15 néu gia bién dong
theo hudng nao dé. Vi vay, ho dua cac loai
hang hoa nay tham gia vao thi trudong ki han
va thj trudng quyén chon dé tu bao hiém, tuc
la chuyén rui ro vé gia sang cac nha nim rui
ro chuyén nghiép va cho phép c¢6 co ché gia
phuc héi. Hang ho4 dua vao mua ban qua s&
giao dich con 1a loai hang hoa thu hut duoc
khdi luong 16m cac bén tham gia va khéng c6
bén nao chi phéi duoc thi truong. Diéu nay
duoc hiéu 1a néu gia ca cua loai hang hoa d6
chi do mét ngudi 4n dinh thi khéng con su
bién dong tu phat vé gia, do dé ciing khong
con nhu cdu vé thi truong cac hop dong ki
han hoic quyén chon.
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Thir tu, hoat ddng mua ban hang hoa qua
s& giao dich hang hoa thong thuomg duoc
thuc hién bang hai loai hop déng co ban:
hop dong ki han va hop ddng quyén chon.

Thie ndm, hoat dong mua ban hang hoa
thong qua s& giao dich hang hoa mang tinh
dau co nhim muc dich sinh loi, cho phép céac
bén tu phong ngira rii ro bang nhimg hop
ddng ki han.

Thir sau, hoat dong mua ban hang hoa
qua s& giao dich hang hoa phan anh bién
dong cta quan hé cung cau, su thay dbi gia
ca trén thi truomg. Cac thong tin tir hoat dong
nay tao diéu kién thuan loi cho cac nha kinh
doanh tham khao khi giao dich, ki két hop
déng. N6 phan anh duoc su bién dong cua
nén kinh té va gop phan 6n dinh gia ca, giip
cac nha san xuat, kinh doanh khi ra cac
quyét dinh dau tu dudi hinh thic giao két
cac hop dong ki han.

3.2. Khdi niém mua ban hang hod thong
qua so giao dich hang hoad theo phdp ludt
thuong mai Viét Nam

Gidng nhu luat vé mua ban hang hoa
tuong lai cua cac nudc, Luat thuong mai ndm
2005 ciing dua ra khai niém vé mua ban hang
hoa qua s& giao dich hang hoa. Khoan 1 Diéu
63 Luét thuong mai nam 2005 quy dinh:

“Mua ban hang hod qua so giao dich
hang hod la hoat dong thuong mai, theo do
cdc bén thoa thudn thuc hién viéc mua ban
mét lugng hang hod nhat dinh cua mét loai
hang hod nhdt dinh qua sé giao dich hang
hod theo nhitng tiéu chudn nhdt dinh cua so
giao dich hang hoa véi gia dwoc thoa thudn
tai thoi diém giao két hop dong va thoi gian
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giao hang duouc xdc dinh tai mét thoi diém
trong twong lai”™

C6 thé thiy, khai niém mua ban hang
hoa qua s¢ giao dich hang hoad cua Luat
thuong mai nam 2005 da thé hién day du ban
chat cua hoat dong mua ban hang hoa qua s&
giao dich hang hoa. Theo khai niém nay,
mua ban hang hoa qua s¢ giao dich hang hoa
c6 nhimg dic diém sau:

Thit nhdt, mua ban hang hoa qua s¢ giao
dich hang ho4 la hoat dong thuong mai. Hoat
dong thuong mai la hoat dong nhdm muc
dich sinh loi, bao gbm mua ban hang hoa,
cung (mg dich vu, dau tu, xac tién thuong mai
va cac hoat dong nham sinh loi khac. Nhu
vay, mua ban hang hoa qua so giao dich hang
hoa la hoat dong nhdam muc dich sinh loi, hay
noi cach khac l1a hoat dong kinh doanh nhim
tim kiém loi nhudn cua cac chu thé khi tham
gla vao quan hé¢ thuong mai nay.

Thir hai, thoa thudn mua ban mot luong
hang hoa nhat dinh cua cac bén phai duoc
thuc hién thong qua chu thé thi ba 1a s¢ giao
dich hang hoa va phai tuan thi cac diéu kién
cu thé do sg giao dich dat ra. Day la diém
khac biét co ban cua hoat dong mua ban
hang hoa thong qua s& giao dich hang hoa
voi hoat dong mua ban hang hoa théng
thudmng va hoat dong mua ban hang hoa giao
sau trén thi truomg ngoai so. Trong hoat
dong mua ban hang hoa thong thudong, cac
bén truc tiép thoa thuan véi nhau vé gia ca,
s6 luong, pham cap hang hoa, thoi han giao
nhan ma khong can phai thong qua chu thé
trung gian nao. Hay tai thi trudmg hang hoa

glao sau ngoai so, cac bén ¢ thé chu dong
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thoa thuan v&i nhau viéc mua, ban mot
luong hang hoa nhét dinh véi cac diéu khoan
vé chat lugng, gia ca va thoi diém giao hang
trong tuong lai nhat dinh ma khéong théng
qua to chirc nao. Nhung dbi voi hoat dong
mua ban hang hoa thong qua so giao dich
hang ho4, thoa thuan mua ban hang hoa cua
cac bén nhét thiét phai thuc hién théng qua
s¢ giao dich hang hoa. S¢ giao dich hang
hoa déng vai tro trung gian, két nbi quan hé
mua ban hang hoé cua cdc bén mua ban hang
hoa. Dé tham gia dugc vao quan hé mua béan
nay, nguoi mua va nguol ban phai dap umg
dugc nhimg yéu cdu nhédt dinh do so giao
dich hang hoa dit ra. Viéc mua ban duoc dién
ra theo trinh tu, thi tuc chat chg, th6ng nhét
theo quy dinh cua s¢ giao dich hang hoa.

Thir ba, chi mot sb hang hoa nhét dinh
dap tmg cac tiéu chuén do s& giao dich hang
hoad quy dinh méi duge mua ban théng qua
so giao dich. Nhu vy, khéng phai tat ca cac
loai hang hoa trén thi truong thong thudmg
déu duoc dua vao giao dich ¢ so giao dich
hang hoa. Chi c6 mét sé loai hang hoa dap
img cac tiéu chudn nhét dinh do cac so giao
dich hang hoa quy dinh md&i duge mua ban
thong qua s& giao dich. Nhimg hang hoa nay
c6 thé 1a nhimg hang hoa khéng phai da co
tai thoi diém thoa thuan mua ban cua hai bén
ma no s€ hinh thanh trong tuong lai, tai thoi
diém giao hang do hai bén thoa thuin. Viéc
101 han loai hang hoa dugc phép giao dich
thong qua so giao dich la phu hgp vé tinh
chat cua mua ban hang hoa trén thi trudng
hang hoa giao sau va phu hop voi quy dinh
cua phap ludt cac nudce trén thé gigi.

TAP CHi LUAT HOC S 1/2010



NGHIEN CUU - TRAO DOI }

Thir tu, gia ca cua hang hoa do céc bén
mua ban thoa thuan la gia cia hang hoa do
tai thoi diém giao két hop ddng va thoi gian
giao hang dugc xac dinh tai thoi diém trong
tuong lai. Pay cling 1a diém dic trung cua
mua ban hang hoa théng qua s& giao dich
hang hoa, 13 diém khac biét co ban di véi
cac hoat dong mua ban hang hoa thong
thuong. Trong quan hé mua ban hang hoa
thong thudmng, sau khi cac bén mua, ban da
thoa thuin xong v&i nhau vé viéc mua ban
hang hod thi bén mua c6 nghia vu tra tién
cho bén ban va nhan hang hoa, bén ban nhén
tién va c¢6 nghia vu giao hang hoa cho bén
mua, khi d6 quan hé mua ban sé& cham dut.
Nhung trong quan hé mua ban hang hoa
thong qua s& giao dich hang ho4, tai thoi
diém thoa thuan, cac bén déng y mua, ban
mét lugng hang hoa véi gia cua hang hoé d6
tai thoi diém giao két nhung viéc giao hang
cta bén ban cho bén mua lai dién ra tai thoi
diém trong tuong lai. Quyén va nghia vy cua
cac bén s& phat sinh tai thoi diém giao két
hop ddng va chdm dut khi cic bén hoan
thanh nghia vu giao nhdn hang hoa tai mét
thoi diém trong tuong lai do hai bén 4n dinh.
Piéu nay xuét phat tir dic trung cia hang
hoa trong quan hé mua ban hang hoa thong
qua s& giao dich la nhimg hang hoa c6 thé da
¢6, ¢6 thé duoc hinh thanh trong tuong lai.

Thir ndm, hinh thic mua ban hang hoa
thong qua s& giao dich hang hoa la hop ddng.
Tuy tai khai niém khong chi rd hinh thirc mua
ban hiang hoa thong qua s¢ giao dich hang
hoa 1a hop dong song quy dinh “... véi gid
duoc thoa thudn tai thoi diém giao két hop
dong” trong Luat thuong mai nam 2005 da
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gian tiép quy dinh hinh thirc cua giao dich
nay la hop déng.

Nhu viy, khai niém mua ban hang hoa
qua s& giao dich hang hoa tai Luit thuong
mai nam 2005 d3 thé hién diy du ban chat
cua giao dich hang hoa trén thi truong hang
hoa giao sau tap trung va co ban phu hop vai
quy dinh ciia phap luit cac nudc trén thé
gidi. Quy dinh nay cua Luat ciing d3 khéng
dinh Nha nudc thira nhan vé mat phap li dbi
véi hoat ddng nay trong giao luu thuong mai
& Viét Nam va budc dau tao co s¢ phap li dé
n6 dugc dién ra trén thuc té.

Tom lai, Luat thuong mai nam 2005 méi
chi dung lai & viéc dua ra khai niém vé mua
ban hang hoa qua s¢ giao dich hang hoa ma
chua di vao quy dinh céac van dé cu thé vé t6
chire va hoat dong mua ban hang hoa qua s¢
giao dich. Hién cac quy dinh chi tiét vé td
chuc va hoat dong mua ban hang hoa qua s¢
giao dich hang hod dia dugc ghi nhén trong
Nghi dinh cia Chinh phu s§ 158/2006/ND-
CP ngay 28/12/2006. Tuy nhién, d6 chi mai
la nhimg can cur phap li cho viéc ra doi cua
s¢ giao dich hang hoa & nudc ta. Dé s& giao
dich hang hoa dugc thanh 13p can c6 nhimg
diéu kién kinh té-xa hoi khac, dap umg cac
yéu cau nhu d trinh bay & trén./.
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