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PHAM TOI 001 VOI PHU NU €O THAI TRONG LUAT HINH SU VIET NAM

Bcf) ludt hinh sy nam 1999 quy dinh,
pham ti dbi voi phu nir dang co thai
vira la tinh tiét dinh tdi cua mot s6 61, vira 1a
tinh tiét tang nang dinh khung hinh phat cua
mot s6 i va Ia tinh tiét ting nang TNHS
chung ddi véi cac truong hop pham t6i khéc
khi khong dugc quy dinh 14 tinh tiét dinh i
hodc dinh khung hinh phat ting nang.
Nghién ciu nhimg quy dinh cia BLHS vé
tinh tiét pham t6i di v6i phu nit dang c6 thai
cho thiy quy dinh cia Bo lujt lai khong co
su théng nhit. Cy thé la: Diém b khoan 1
Diéu 93 thi quy dinh: “Giét phu nit ma biét
Id ¢6 thai”; diém d khoan 2 Diéu 197 quy
dinh: “Pham 19i di véi phu nit ma biét la
dang co thai”, diém d khoan 2 Diéu 200
cling la: “Pham t6i doi véi phu nit ma biét la
dang cé thai”; diém d khoan 1, 2, 3 Diéu 104
1a: “Péi véi phu nir dang cé thai”; diém a
khoan 2 Didu 110 1a: “Pham téi déi voi phu
nit ¢6 thai” va cudi cung diém h khoan 1
Diéu 48 ciing chi quy dinh: “Pham 15i déi
Vi phu nit o thai™.

Theo cic quy dinh trén diy c6 thé d&
dang nhén ra sy khong théng nhét trong quy
dinh cia BLHS v& ndi dung cua tinh tiét ¢6
anh huéng dang ké dén TNHS cia ngudi
pham t3i. Su khong thdng nhit ndy phai
chang do su so xuit v& mat ki thuat hay 1a sur
chu v ctia nha 1am ludt? Su khac nhau vé noi
dung cua cac quy dinh néi trén theo ding
cau chir ciia Bd ludt can duoce hiéu la:
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ThS. PHAM VAN BAU *

DI véi cac truong hop pham t8i quy
dinh tai diém b khoan 1 Didu 93, diém d
khoan 2 Diéu 197 va diém d khoan 2 Diéu
200 thi luat doi hoi chi duge ap dung cac
tinh tiét nay khi c6 sur thoa mén ca hai diu
hiéu sau: Vé khach quan, déi tugng bi xam
hai phai 14 ngudi phu nir dang ¢6 thai va vé
chu quan, ngudi pham téi phai biét dbi tuong
minh x&m hai 14 ngudi phu nir dang ¢6 thai
ma van thyc hién hanh vi pham t6i. Con néu
thuc t& c6 sy sai 1dm va su sai 1dm d6 12 ¢6
can ctr thi TNHS s& duogc giai quyét theo
nguyén tic sai 1am vé su viéc.

Dbi voi cac truong hop quy dinh tai
diém d khoan 1, 2, 3 Diéu 104; diém a khoan
2 Diéu 110 va diém h khoan 1 Diéu 48 thi
ludt chi doi hoi vé khach quan, dbi tugng bj
xam hal 1a nguoi phu nif “dang ¢6 thai” hay
“c6 thai” ma khong dd1 héi ngudi pham toi
phai biét dbi tuong minh xam hai 13 ngudi
phu nit dang c6 thai.

Do ¢ sy khong théng nhét trong quy
dinh cia BLHS va lai khong c6 su giai thich
chinh thirc cia cac co quan nha nudc co
thim quyén (hién ma&i cé giai thich cia Hoi
ddng thdm phan Toa 4n nhén dan t6i cao vé
tinh tiét pham t6i d6i véi phu nir ¢6 thai quy
dinh tai diém h khoan 1 Biéu 48, ching t6i
s& trao dbi thém giai thich nay & phin sau)

" Giang vién chinh Khoa luat hinh sy
Trudng Pai hoc Ludt Ha Nai



NGHIEN CU - TRAO DO

nén cé cac cach hiéu khac nhay vé ndi dung
clia cac tinh tiét néi trén. Tir d6 din dén viéc
ap dung ludt khéng thdng nhét trong thuc
tién xét xur.

Loai y kién thir nhét cho réng véi quy
dinh cua lat: “Pham 16 ddi voi phu nit mg
biét la dang cé thai” (DPiéu 93, Biéu 197,
Piéu 200) thi chi ¢6 thé ap dung tinh tiét
nay khi thoa man ca hai ddu hiéu khach
quan va chu quan. Quy dinh “Pham 16i déi
vdi phu nir dang 6 thai” (Diéu 104, Didu
110, Diéu 48) thi ¢6 thé ap dung tinh tiét
nay khi thod man d4u hiéu khach quan: Déi
tuong bi xam hai 1a ngudi phu nir dang ¢6
thai ma khong doi hoi ngudi pham t6i phai
biét dbi tuong minh xam hai 1a nguoi phy
nit dang cé thai.!”

Loai y kién thw hai cho ring tét ca cac
trudng hop pham t5i (cé y) dbi véi ngusi
phu nir dang c6 thai di dugc quy dinh 1a ddu
hi¢u dinh t3i, dinh khung hodc 13 tinh tidt
tang ndng TNHS déu doi hoi phai thod man
ca hai diu hiéu: v& khach quan, nan nhén 13
ngudi phu nit dang cé thai va vé chi quan,
ngoai 11 ¢d y ngudi pham toi pha1 biét nan
nhén 1a ngudi phy ni dang c6 thai.”®

Chiing 61 ddng ¥ véi cach hiéu thir haj
vi céc 1 do duge phén tich dusi day:

Déi v6i cac trudng hop pham i quy
dinh tai cac diém b khoan 1 Didu 93, diém d
khodn 2 DPiéu 197 va diém d khoén 2 Biéy
200 thi da r3 rang vi quy dinh cua luit doi
hoi khong chi thyc té d8i tugng bj x4m hai 14
ngudi phu nit dang ¢ thai ma con doj héi
ngudi pham 5i phai biét déi tuong minh
xdm hai 14 ngudi phy nir dang ¢o thai. Con

dbi véi cac truong hop pham tdi quy dinh tai
diém d khoan 1,2, 3 Pidu 104; diém a khoéan
2 Diéu 110 va didm h khoan 1 Diéu 48 thi
méc du luft khdng quy dinh cac chit “ma
biét” trude cum tir “dang c6 thai” khéng c6
nghia dbi véi cac trudng hop pham t6i nay
khong doi hoi ngudi pham t6i phai biét déi
twong minh xam hai 12 ngudi phy nir dang ¢o
thai. Theo chiing t6i, diy chi 13 cac trudng
hop ¢6 16i ki thudt cta cic nha lam ludt con
y tudng cta nha lam lut déi véi cac tinh tiét
ndy 1a phai c6 s théng nhét gitra cac ddu
hi¢u khach quan va chu Quan nhu céc truong
hop quy dinh & cac Didy 93, 197, 200. Béi
vi, mt trong nhimg dic diém thé hién tinh
nguy hiém cho xa hdi cao hon hin cua tdi ¢b
¥y gdy thirong tich va tdi hanh ha ngudi khac
S0 VOi cac truong hop pham t§i khéng c6
tinh tiét d6 Ia dac diém dac biét cua dbi
tuong bi xdm hai do 1a nguvi phu nit dang ¢6
thai. Pic diém khach quan dic biét nay doi
héi ngudi pham t6i phai biét trude khi thue
hién hanh vi ma van quyét dinh va thuce hién
hanh vi pham tdi; tire 1a phai ¢6 su théng
nhit gjira thuc té khach quan va y thirc chu
quan cua ngudi pham t6i voi thue té khach
quan d6 méi thé hién dugc ddy du tinh nguy
hiém ciia truong hop pham toi déi véi ngudi
phu nit dang c6 thai. Do do, ching ta méi cé
co s& diy du dé budc ngudi pham tHi phai
chiu TNHS vé tinh tiét lam tang lén dang ké
TNHS cua ho chir khong chi don thuin vi
thuc té déi tuong bi x4m hai 1a nguoi phu nir
dang c6 thai; néu chi ciin ot vao thuc té déi
tuong bi xam hai 13 nguoi phu nir dang co
thai ma budc ngudi pham 01 phai chiu trach
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nhiém vé tinh tiét 1am ting TNHS cua ho ma
khong xét dén viée ho co biét hay khong bidt
ngudi ho xdm hai 1a ngudi phu nit dang ¢6
thai la ching ta d& quy t¢i khach quan. Hon
nita, chiing ta khong thé tra 161 duge cau hoi
tai sao cing mot tinh tiét pham t6i d6i voi
mdt dbi tugng duge bao vé dic biét 1a ngudi
phu nir dang c¢6 thai, cd t6i ludt doi hoi ngudi
pham t6i “phai biét”, ¢é toi luat khéng doi
héi ngudi pham t8i “phai biét”. Ciing khong
thé cho rang vi céc t4i quy dinh trong cac
didu 93, 197, 200 ¢6 tinh nguy hiém hon,
hinh phat quy dinh nghiém khéc hon cic tdi
quy dinh trong cac diéu 104 va 110 nén lujt
yéu ciu ngudi pham tdi “phai biét”. Con cac
101 quy dinh trong cac diéu 104 va 110 ¢b
tinh nguy hiém thép hon... nén luit khéng
yéu cdu ngudi pham toi “phai biét”. Trudmg
hop quy dinh & diém h khoan 1 Piéu 48 vi
chi 12 tinh tiét tang ning TNHS dugc can
nhac dén khi quyét dinh hinh phat nén luat
cling khong yéu cdu ngudi pham t3i “phai
biét”. Theo ching t&i khong thé cing mét
tinh tiét khi dinh t4i hodc dinh khung hinh
phat ting nang dbi voi t6i nay thi doi hoi
ngudi pham t6i “phai biét” con khi dinh
khung hinh phat ting ning d6i véi tdi kia
hodc dugc can nhic dén khi quyét dinh hinh
phat dbi véi cac ti ¢ y khéc thi khong doi

L 1S

hoi ngudi pham t6i “phai biét”. Hon nita, c6
mdt nguyén tic dugc thira nhan rong rdi
trong ludt hinh sy 1a c¢dn cr vao van tir cua
diéu luat, ngudi ap dung luat phai hidu va
giai thich theo tinh thin chét hep khi ¢6 su
nghi ng&r vé diéu luit d6, khong thé tim cach
néi rong pham vi cua dao luit ngoai y chi
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clia nha lam ludt, lai cang khéng thé hidu
lut theo huéng bat lgi cho ngudi bi ap dung.
Theo nguyén tic nay thi khi quy dinh cua
luat chua rd rang, khong théng nhét lai chua
c6 su giat thich cia co quan c6 thim quyén
ching ta phai hiéu quy dinh cda luft theo
huéng c6 loi cho ngudi bi ap dung.” Do d6,
dbi vdi cac trudong hgp pham td1 quy dinh tai
diém d khoan 1, 2, 3 Diéu 104 va diém a
khoan 2 Diéu 110 phai duge hidu theo
hudéng c6 loi cho ngudi pham t6i. C6 nghia

12 chi 4p dung tinh tiét nay khi: V& khach

quan, dbi tuong bi xadm hai 1& ngudi phu nir
dang c6 thai; vé chii quan, ngudi pham toi
biét d6i trong minh xam hai 1a ngudi phy niy
dang ¢6 thai tuong tu nhu cde truomg hop
quy dinh tai cac diéu 93, 197, 200.

Vi thé theo ching t6i, muc 2 Nghi quyét
s& 01/2006/NQ-HDPTP ngay 12/5/2006 cua
Hoi dong thim phan Toa 4n nhan dan t3i cao
huéng dan ap dung diém h khoan 1 Diéu 48
BLHS c¢6 doan viét: “Chi dp dung tinh tiét
pham 16 doi vdi.. phu nit c6 thai déi vdi
nhitng truong hop pham téi do 16i ¢6 y
khong phu thudc vao y thire chu quan ctia bj
cdo c6 nhdn biét duoc hay khéng nhdn biét
dugc nguoi bi xdm hai ld phy nit ¢6 thai” 12
khéng chinh x&c. B&i nhu d3 trinh bay &
trén, tinh nguy hiém cia trudomg hgp pham
61 d6i véi phu nit dang c6 thai chi dugc thé
hién mét cach ddy du trong sy théng nhét
clia ¢4 hai d4u hiéu khach quan va chd quan.
Néu chiing ta budc ngudi pham tdi phai chiu
trdch nhiém vé tinh tiét ting ning TNHS
“pham t§i d6i véi phu nit co thai” ma khéng
can biét ngudi pham toi c6 nhin biét duoc
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hay khdng nhan biét dugc ngudi bi xam hai
1a ngudi phu nir c6 thai la chiing ta d3 bo qua
viéc xem xét y thie chil quan cua ngudi
pham t9i d6i véi tinh tiét lam ting dang ké
TNHS cua ho, mét trong nhimg co sé chu
quan cta TNHS tirc 14 bude tdi khach quan.
Vi co s0 duy nhit dé tang nang TNHS déi
v&i ngudi pham tdi trong truong hgp nay chi
don thudn 1a ngudi bi xam hai 1a phu nir ¢é
thai, khdng nén chi vi thuc té nguoi bi xam
hai la d&i tuong dwoc bao vé dic biét ma
chung ta bé qua, khong cin xem xét dén y
thirc chd quan cia nguoi pham 61 14 “co
nhan biét dugce hay khéng nhén biét duoc”.
Bung 1a viéc nhédn biét duoc ciing nhu xac
dinh ddi tuong bi xam hai 1 ngudi phy nit
dang ¢ thai trong thuc t& khong don gian va
kho khan nhét 1a khi giiva nan nhan va ngudi
pham t0i khéng quen biét nhau, hoan canh
pham t6i vao ban dém... nhung khéng thé vi
thé ma chung ta budc ngudi pham tdi phai
chiu trach nhiém vé tinh tiét tdng ndng
‘TNHS ma “kho6ng phu thudc vao vy thire cha
quan cua bi cdao c6 nhan biét dugc hay
khong nhan biét duge ngudi bj xam hai 13
phu ni¥ ¢6 thai”. Hon nita, pham t6i déi véi
phu nir ¢é thai trong trudmg hop pham t6i
do 13i ¢6 y c6 khac gi pham t5i déi véi phu
nit ¢6 thai trong trudng hop pham i do 16i
vd y ngoai 16i cta ngudi pham tdi néu
khong xem xét dén thii d6 chi quan cua
ngusi pham 16i 1 €6 nhan biét duoc hay
khéng nhan biét duoge ngudi bl xadm hai 1a
ngudi phu nit dang c¢é thai vi du pham 6
do 16i ¢b y hay do 13i vé y thi nan nhin
cling déu la ngudi phu nit dang ¢¢ thali.

Tir nhitng phén tich trén day, ¥ kién cua
chiing t5i 1a chi 4p dung tinh tiét “pham toi
dbi voi phu nit c6 thai” dbi véi cac 161 pham
do 18i ¢6 ¥ du la ddu hiéu dinh i, dinh
khung hinh phat ting nang hay la tinh tiét
ting nang TNHS khi ¢6 sy thod méin ca hai
dau hiéu sau: V& khach quan, ddi tuong bi
x4m hai 1a nguoi phu nir dang ¢6 thai va vé
chi quan, ngudi pham toi phai nhan biét
dugc doi twong bi xam hai 12 nguoi phu nit
dang c6 thai. Néu co sai lAm va sy sai 1im
do la co cdn cir thi TNHS s& duge giai
quyét theo nguyén tic sai lim. Chung tdi
cling kién nghi sta mét s& quy dinh cia
BLHS. Cu thé la: Sta quy dinh tai diém d
khoan 1, 2, 3 Piéu 104; diém a khoan 2
Diu 110 va diém h khoan 1 Diéu 48 BLHS
cho phi hgp voi quy dinh tai diém b khoan
1 Piéu 93; diém d khoan 2 Piéu 197 va
diém d khoan 2 Diéu 200 BLHS bing cach
b6 sung vao diém d khoan 1 Didu 104, didm
a khoan 2 Diéu 110 va diém h khoan 1 Diéu
48 cum tir “ma biét 13" trude cum tir “...
dang c6 thai” dé dam bao sy théng nhét
trong BLHS. Nhu viy, BLHS chi ¢é tinh
tiét tang ning TNHS - ting ning dinh
khung hinh phat hoac ting ning TNHS khi
quyét dinh hinh phat la “pham i dbi voi
phu nit ma biét 1a dang ¢o thai”./,
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