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THI/C THI BAO H O Q U Y I ' N sd H O U TRI TUE TiBil CO QUAN HAI QUAN 

THEO QUY DINH COA PHAP LUAT VIET NAM 

1. Doi tuong quyen su hihi tri tue ap 
dung bien phap thyc thi bao ho tai cff quan 
hai quan 

Theo quy dinh ciia phip luat Viet Nam 

hien hanh, doi tugng cua quyen sd hiru tri 

tue (SHTT) bao gom: Quyen tie gia, quyen 

sd hiru cong nghiep v i quyen doi vdi giong 

cay trong, vat nudi. Nhiing doi tugng niy se 

dugc bao hg tai co quan hai quan khi chiing 

trd thanh hing hoa xuat khau, nhap khau 

thuang mai dang nam trong pham vi dja ban 

hoat dong ciia hai quan (khong ip dung bien 

phap tam diing lam thu tuc hai quan doi vdi 

hang hoa xuat nhap khau phi thuang mai, 

hing qua canh). Tire la co quan hai quan chi 

ap dung cac bien phap thyc thi bao hp quyen 

SHTT khi cac hanh vi vi pham xuat hien d 

doi tugng dang chju su kiem tra, giam sit hii 

quan, dd la hang hoa xuat khau, nhap khau 

nham muc dich thuang mai. Cu the: 

- Hang hoa xuat khau bao gom: 

-I- Hing hoi xuat khau dang lam thu tuc 

xuat khau; 

-I- Hang hoi xuat khau da lim xong thu 

tuc xuat khau, dang chd xuat khau. 

Ddi vdi hing hoi nay, ke tir thdi diem 

md to khai xuat khiu da dat "dffdi su kiem 

tra, gi^m sat hii quan vi li doi tugng cd the 

bi hii quan ip dung cac bien phip de thuc 

thi bio hg quyen SHTT. : ,̂J; ., 
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- Hing hoi nhap khau bao gom: 

+ Hing hoa nhap khau chua hoan thinh 

thil tuc nhap khau; 

-I- Hang hoa nhap khau da hoan thanh thii 

tuc nhap nhau nhung dang nam trong khu 

vuc uu dai hai quan. •> ii': ' •• -• '\.i.!- . . . ' , -

Nhiing hang hoi nay la doi tugng co the 

bj hai quan ip dung cic bien phip de thyc 

thi bao hg quyen SHTT, ke tir khi hing nhap 

bat dau vio cing, cira khau ciia Viet Nam 

cho den khi hoin tat moi thu tuc nhap vi 

dugc phep thong quan. 

Theo quy djnh cua phip luat, co quan hai 

quan se ip dung cac bien phip de bio hg doi 

vdi doi tugng ciia quyen SHTT khi bj vi 

pham. Cd hai bien phap tiep can cua hai 

quan de thyc thi bio hg quyen SHTT, do li: 

- Tien hinh tam dimg lim thii tuc hii 

quan theo don yeu cau cua chu sd hiru quyen 

SHTT. Co sd phip li de tien hinh bien phip 

niy li quy djnh tai Dieu 57, 58, 59 Luat hai 

quan vi cic dieu tir 48 den 55 Nghj djnh so 

154/2005/ND-CP. 

- Chii dgng tien hinh kiem tra vi xu li 

doi vdi hing hoi vi pham cic doi tugng ciia 

quyen sd hiiu cong nghiep (nhan hieu, kieu 

ding cdng nghiep, ten ggi xuat xir hang hoi). 

* Giang vien chinh Khoa luat quoc te 
Trucms Dai hoc Luat Ha Noi 
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Trong pham vi bai viet niy, tic gii xin trinh 

bay vk bien phap thir nhit la tidn hanh tam 

dirng lam thu tuc hai quan theo dan yeu ciu 

ciia chu sd hun quyln SHTT. 

2. Tam dimg lam thii tuc hai quan theo 

don yeu cau ciia chu so hiru quyen SHTT 

Theo bien phap nay, co sd de co quan 

hai quan tien hanh tam dirng lam thu tuc hai 

quan doi vdi hang hoa xuit nhap khau nghi 

ngd CO su vi pham la phai c6 yeu ciu bao ho 

tir phia chu sd hiru. Yeu ciu bao hp cua chii 

so hiru phii dugc the hien thong qua don yeu 

cau vi dugc co qu^n hai quan chap nhan. 

2.L Chii the vd cdc hinh thirc yeu cau 
bdo hg 

2.1. J. Chu the nop dan yeu cdu 

Theo quy dinh ciia phip luat Viet Nam, 

chu sa hCru quyen SHTT hoac ngudi dugc 

uy quyen hgp phap co quyen nop don dk 

nghi dii han hoac trong tirng trudng hgp cu 

the de CO quan hai quan tam dirng lim thu 

luc hai quan ddi vdi hing hoa xuit khau, 

nhap khau bj nghi ngd xam pham quydn 

SHTT (Dieu 57 Luat hii quan, DiSu 48 Nghi 

dinh sd 154/2005/ND-CP). Nhu vay, theo 

quy dinh tren. chii the lam don yeu cau co 

quan hai quan tam dirng lim thu tuc hai quan 

doi \di hang hoi xuit khau. nhap l<hau bi 

nghi nga xam pham quydn SHTT la: 

- Chu sd huu quyen SHTT; 

- Ngudi dugc chu so hCru qu>en SHTT 

uy quyen hpp phap. Viec uy quydn nop don 

ihuc hien nhu sau: 

+ Ca nhan. phap nhan \a chu thd khac 

ciia Viet Nam, ca nhan nudc ngoai thudng 

tni tai Viet Nam uy quydn cho to chirc dich 

\u dai didn so hiru cong nghiep thuc hidn 

\iec nop dan; 

+ Phap nhan nudc ngoii co van phong 

dai didn tai Viet Nam, ci nhan hoac phip 

nhin nude ngoai cd co sd san xuat, kinh 

doanh tai Viet Nam dugc uy quyen cho van 

phong dai didn, co sd sin xuat kinh doanh tai 

Viet Nam hoac to chiic dich vu dai didn sd 

hiiu cong nghiep thuc hidn vide nop dan; 

+ Ca nhan nudc ngoii khdng thudng trii 

tai Viet Nam vi khong co co so sin xuat. kinh 

doanh tai Viet Nam, phip nlian nudc ngoai 

idiong CO dai didn hgp phap vi khong co co sd 

san xuat kinh doanh tai Viet Nam chi cd thd uy 

quydn cho to chirc dich vu dai dien sd hiru 

cong nghiep thuc hien vide nop don (khoin 2 

Didu 48 Nghi dinh s6 154/2005/ND-CP). 

2.1.2. Hinh thirc don yeu cdu 

Chu sd hiru quyen SHTT co thd tu minh 

lam don hoac uy quyen cho ngudi khic nop 

don dd ydu cau ca quan hai quan tam dirng 

lam thu tuc hai quan doi vdi hang hoa xuit 

khau, nhap khau bi nghi ngd xam pham 

quydn SHTT theo rapt trong hai hinh thirc: 

- Ydu cau bao hp dii han: Trong don ydu 

cau bio hp, ngudi ydu ciu de nghi co quan 

hai quan tidn hanh cac bien phap thuc thi bao 

hp quydn SHTT cua minh khi ca quan hai 

quan phat hidn bit cir 16 hing xuit khiu. 

nhap khau nao co diu hieu vi pham quyen 

SHTT neu trong dan yeu ciu, 

Trong trudng hgp niy, khi de nghj tam 
dimg, ngudi nop don phai cung cip cho co 
quan hai quan cac tii lieu sau: 

+ Don de nghj (theo mau quy dinh); 

+ Ban sao van bing bao hp quydn sd hiru 

cong nghiep hoac tii lieu khac chirng minh 

quydn sd hiru cdng nghiep dang dugc bio hd 

tai Viet Nam hoac bin sao giiy chirng nhan 

ding ki hgp ddng chuyen giao quydn su dung 
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ddi tugng sd hiru cong nghiep; bin sao giay 

chirng nhan dang ki quydn tic gii, quydn lien 

quan hoac tai lieu khic chirng minh quyen tic 

gii, quydn lidn quan; 

+ Giay uy quyen nop don (trudng hgp uy 

quyen); 

+ Mo ta chi tidt hing hoa xam pham 

quyen SHTT, bao gdm inh chup (neu co). 

cic dac didm phan biet hang that vdi hang 

xam pham quydn; 

+ Danh sach nhung ngudi xuat khau. 

nhap khau hgp phap hang hoa co yeu cau 

giam sat; danh sach nhirng ngudi c6 kha 

nang xuat khau, nhap khau hang hoa xam 

pham quyen SHTT; 

-I- Phuang thirc xuat khau, nhap khau va 

nhung thong tin khic lidn quan ddn vide xuat 

khau. nhap l<hau hang hoi xam pham quydn 

(neu co); 

-I- Nop le phi tam dirng Iam thii tuc hai 

quan doi vdi hang hoa bi nghi ngd xam 

pham quydn SHTT. 

Theo quy dinh ciia phip luat, don ydu 

ciu bao hp dai ban phii chi ra dugc thdi ban 

yeu cau bio hp cu the tuy theo ngudi yeu cau 

nhung thdi han yeu cau ndu trong don khdng 

\ugl qua 01 (mpt) nam ke tir ngi}' co quan 

hai quan chap nhan don. Thdi han noi tren 

CO thd dugc gia ban them 01 (mpt) nam 

nhung khong dugc qua thdi ban bao hp doi 

lirgng SHTT lien quan va ngudi nop don co 

irach nhiem nop Id phi gia ban theo quy dinh 

cua Bp tai chinh. 

- Ydu cau bao hp cu thd (mpt lin): Trong 

dan >cu cau bao hp. ngudi dd nghi co quan 

liai quan lien hanh cic bidn phip thuc ihi bao 

hp qu>en SHTT cua minh khi co quan hai 

quan phai hien 16 hing xuil nhap khau cu 

the dugc ndu trong dan ydu cau. 

Trong trudng hgp nay. khi de nghi tam 

dirng, ngudi nop don phai cung cap cho ca 

quan hai quan cic tii lieu sau: 

+ Dan de nghi (theo mau quy dinh); 

+ Bin sao van bang bao hp quyen sd hiru 

c6ng nghiep hoac tii lieu kliic chirng minh 

quydn sd hiru cong nghiep dang dupe bao hp 

tai Viet Nam hoac ban sao giay chirng nlian 

dang ki hgp dong chuydn giao quydn su dung 

d6i tugng sd hiru c6ng nghiep; ban sao giiy 

chirng nhan dang ki quydn tic gia, quydn lien 

quan hoac lai lieu khic chirng minh quydn tic 

gia, quydn lidn quan; 

+ Giiy uy quyen nop don (trudng hgp 

nop dan theo uy quyen); 

-I- Ten dja chi cua ngudi xuat khau, ngudi 

nhap khau hang hoa (ndu co); 

+ Cac th6ng tin du doin ve thai gian vi 

dia didm lam ihu luc xuit khiu, nhap khau; 

-I- Ban m6 ta chi lidl hoac anh chup hang 

hoi xim pham quydn SHTT; 

-t- Ket qua giim dinh ciia to chirc giim 

dinh ve SHTT d6i vdi chirng cir ban dau; 

-I- Chirng tii' nop tidn bao dam vio tai 

khoan lam giri ciia co quan hai quan tai kho 

bac nha nudc. mire nop bang 20% gia Iri 16 

hang iheo gia ghi trong hgp dong hoac loi 

thidu 20 trieu dong (trudng hgp chua biel tri 

gii 16 hing nghi ngd xam pham) hoac chirng 

lir bio lanh cua t6 chirc lin dung dd dim bao 

b6i thudng thiet hai cho chu hang va thanh 

loin cic chi phi do yeu cau lam dirng Jim 

Ihu luc hai quan khong diing gay ra cho co 

quan, lo chii'c, ca nhan c6 lien quan; 

+ Nop Id phi tam dirng lam thu tuc hai 

quan d6i \di hang hoa bi nghi ngd xam 

pham quyen SHTT. 
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2.2. Trinh tu, thii tuc tgm dimg Idm thU 
tuc hdi quan theo dffn yeu cdu cUa chU sd 
hiiu quyen SHTT tgi cff quan hdi quan 

Trinh lu, thu tuc thuc thi quydn SHTT 
theo bidn phip lam dirng lim ihu tuc hii 
quan theo don ydu ciu cita chii sd hiru quydn 
SHTT dugc thuc hidn qua cic budc sau: 

2.2.1. Tiep nhgn vd xu li dan yen cdu 
a. Ca quan tiep nhin don ydu cau 

Theo quy djnh cua, Nghj dinh s6 
154/2005/ND-CP, ca quan tiep nhin don 
yeu cau ciia chu sd hiiu se luy thupc vio 
pham vi ydu ciu li dia ban nao mi hai quan 
quan li. Cu thd: 

- Chi cue hii quan li noi nhan don ndu 
pharn vi yeu cau la cic cira khiu thupc pham 
vi qiian li cua chi cue hai quan d6; 

- Cue hii quan li noi nhan dan neu pham 
vi yeu cau la cac cira khau thupc dia ban 
quan li ciia ciic hii quan d6; 

- Tong cue hii quan la noi nhan don ndu 
pham vi yeu cau la cic cira khau thupc dia 
ban quan li ciia tir 02 cue hii quan trd Idn. 

b. Xem xet, xu Ii dan ydu cau 

Sau khi co quan c6 tham quydn da tidp 
nhan don ydu cau bio hp se tidn hanh xem 
xet, xir Ii dan ydu eau. Vide xem xet nay c6 
y nghTa het sire quan trpng de quydt djnh ca 
quan hai quan chap nhan hay kh6ng chap 
nhan dan ydu cau. Vide co quan hii quan 
chap nhan dan ydu cau se dan ldi nhirng 
budc tidp theo trong thii tuc tam dirng lim 
thil tuc hii quan. Do viy, trong qui trinh tidp 
nhan va xir li don ydu cau, can bp tidp nhin 
se phii tidn hanh nhiing vide sau: 

Thir nhdt. kiem Ira bp ho so ydu cau bio 
hp lai CO quan hai quan. Tire la kiem tra cic 
loai giay td can phai co trong bp h6 so ydu 
cau theo quy dinh cua phip luit. 

Thii: hai, trdn co sd bp h6 so ydu cau bio 
hp, cin bg tiep nhan vi xir li don yeu eau se 
tidn hinh xic djnh ba npi dung ca bin: 

- Chu thd dugc quyen ydu eau bio hp 
quydn SHTT tai co quan hai quan; 

- Xic djnh rd loai quydn SHTT ydu ciu 
bio hp tai co quan hii quan; 

- Pham vi ydu ciu bao hp Uong don ydu cau: 
+ Pham vi kh6ng gian: Ngudi ydu ciu de 

nghi CO quan hii quan bio hp quydn SHTT 
eiia minh trong pham vi mpt hay nhidu tinh, 
thinh ph6 hoac trdn toin linh lh6 hoac tai 
cang, cira khau nio. 

+ Pham vi ve thdi gian: Ngudi ydu cau 
dd nghi co quan hii quan bio hp quydn SHTT 
ciia minh trong thdi ban bao Iiu linh tir ngiy 
nop don ydu cau. , , 

Thit ba, trdn co sd xic djnh day dii cic 
thong tin trdn, co quan hii quan se quydt 
dinh CO chap nhan don ydu cau hay khong. 

Trong thdi ban 30 ngiy kd tir ngiy nhin 
dugc don yeu eau dii ban hoac 24 gid lim 
vide ke tir thdi didm nhin dugc don ydu eau 
trong timg trudng hgp cu thd, ca quan hii 
quan e6 trich nhiem xem xel, ra thdng bio 
chap nhan don va ghi nhan cic thong lin 
trong don ndu don dugc nop diy dii theo quy 
dinh ciia phip lual. Trudng hgp lir ch6i don 
phii tri ldi bang van bin va ndu rd Ii do. 

Don ydu cau bao hg chi dugc co quan hai 
quan chap nhan khi dip img du hai dieu kidn: 

- Didu kidn vd co sd phip li ciia quydn 
SHTT ydu cau dugc bio hp: 

+ Chii thd ydu cau l i ngudi cd quydn 
ydu ciu; 

+ Quydn SHTT ydu ciu dugc bio hp 
phai li quydn SHTT dang dugc bio hg theo 
phip luat Viet Nam vi didu udc quoc td mi 
Viet Nam li thinh vidn; 
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-t- Thdi ban ydu eau bio hp nam trong 

thdi ban hieu lire eiia quydn SHTT ydu ciu 

duge bio hg. 

- Didu kidn dd bio dim thuc thi ciia co 

quan hii quan: 

+ Don ydu eau bio hp chi ro vide dd nghj 

CO quan hai quan tidn hinh cic bidn phip 

thuc thi bio hp quydn SHTT yeu cau dugc 

bao hp trong dan doi vdi 16 hing xuat, nhap 

khau mi theo cic th6ng tin cung cap trong 

bp h6 so ydu ciu bio hg, co quan hii quan 

thiy ed diu hieu vi pham quydn SHTT d6. 

+ Cic th6ng tin khic dii de co quan hii quan 

can cir vao dd thuc thi bio hp quydn SHTT. 

-I- Ngudi ydu cau nop lien bio dim hoac 

chirng tir' bio linh cua t6 chirc tin dung de 

dim bao boi thudng thiet hai khi khong co 

su vi pham. 

2.2.2. Kiem tru, phdi hien hdng hod xuat. 

nhap khau nghi ngd vi phgm 

Diy li budc tidp theo sau khi chap nhan 

don ydu cau bio hp. Sau khi chap nhin don ydu 

ciu, Tong cue hii quan vi cue hii quan cung 

cap cho cic chi cue hii quan thugc pham vi ydu 

cau neu trong don cac th6ng lin di dugc ghi 

nhan vd hing hoi gii mao nhan hieu hoac xam 

pham quydn SHTT vi chi dao vide l6 chirc thuc 

hidn (Didu 50 Nghj dinh s6 154/2005/ND/CP). 

Can cir vio cic th6ng tin dugc ghi nhin ndu 

trong don ydu cau vi chi dao ciia Tong cue hii 

quan, cue hii quan tinh, thinh pho, chi cue hii 

quan c6 trich nhiem tridn khai viec kidm tra dd 

phit hidn hing hoa nghi ngd gii mao nhan 

hieu va hing hoi xim pham quyen SHTT. 

2.2.3. Ra quyet dinh tgm dimg Idm thu 

tuc hai quan 

a. rhim quyen ra quydt djnh lam dimg 

Khi phit hien 16 hing nghi ngd gii mao 

nhin hieu hoac xim pham quydn SHTT, chi 
cue trudng hii quan noi phit hidn hing hoi 
xuil, nhap khau nghi ngd vi pham ra quydt 
dinh tam dirng lim thu tue hii quan vi 
thong bio ngay bing van bin cho ngudi 
nop don, d6ng thdi ydu ciu trong thdi ban 
03 ngiy lim vide, kd lir ngiy ra lh6ng bio 
phii nop tidn lam img hoac chirng lir bio 
lanh (neu chua nop). 

Trong thdi ban 03 ngiy lim vide, ke lir 
thdi diem tam dirng, ndu ngudi nop don 
khong dd nghj tiep luc tam dimg Iim thu tuc 
hii quan va khong nop khoan lien lam img 
hoac chirng tir bio lanh thi chi cue hii quan 
tiep tue lim thu tuc hii quan cho 16 hing do; 

Trudng hgp ngudi nop don dap irng cac 
ydu cau neu trdn thi chi cue trudng hai quan 
ra quydt dinh tam dimg lim thii tuc hai quan 
doi vdi 16 hang do vi giri ngay quyet djnh 
niy cho cic ben lien quan (ngudi ydu cau 
tam dirng vi chii hang hoa xuat nhap khau)... 

Quydt djnh tam dirng Iam thii luc hai 
quan phii ndu ro 16 hang bi tam dimg larn 
thil tuc hii quan; ten, dja chi, s6 fax, didn 
thoai lidn lac ciia chii 16 hing vi ngudi nop 
don; chii sd hiru quydn SHTT; li do lam 
dirng lim thii tuc hii quan va thdi ban tam 
dirng lam thii tuc hii quan. . ' 

b. Thdi ban tam dimg lim thii tuc hii quan 
(Dieu 51 nghi djnh s6 154/2005/ND-CP) 

Thdi ban tam dirng lim thii tuc hii quan 
li 10 ngay lam vide, kd tir ngay ra quydt dinh 
tam dimg lam thii tuc hai quan. 

Trong thdi han tam dimg Iim thii luc hii 
quan, ndu ngudi nop dan ydu cau gia ban vi 
nop b6 sung tidn bio dim, ehi cue trudng hii 
quan c6 quydn quydt dinh kdo'dai thdi ban 
tam dimg Iim ihii luc hai quan thdm thai gian t6i 
dali 10 ngiy lim vide. 
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2.2.-1'. Xdc dinh linh trgng phdp li ve 

quyen SHTT cua hdng hod bi lam dimg lam 

thu tuc hai quan 

Xic dinh linh trang phap li vd quyen 

SHTT eiia hing hoi bi tam dirng lam thii tuc 

hai quan la vide xic dinh xem 16 hang xuat, 

nhap khau co vi pham quyen SHTT ydu cau 

dugc bao hp hay kh6ng. Do vay, npi dung 

can xac dinh bao g6m: 

- Co chira ydu l6 vi pham hay kh6ng; 

- Co phai la hang hoa do chii so hiru 

quydn SHTT, ngudi dugc phep cua chii sd 

hiiu hoac ngudi c6 quyen su dung hgp phap 

(gpi la chu sd hiru) da dua ra thi trudng. 

Chi cue hai quan xac dinli linh trang 

phap li vd SHTT d6i vdi hang boa bi lam 

dimg Iam ihu luc hai quan trdn co sd cic 

chirng cit, lap Iuan va lai lieu chirng minh 

ciia chu 16 hang, ehii sd hiru. Chirng cir, lap 

Iuan vi lii lieu chirng minh cua ngudi nop 

dan chi dugc xem xel khi cung cip cho chi 

cue hai quan trong thai ban lam dirng lim 

thu luc hai quan; 

Trudng hgp chi cue hai quan can cii' vao 

cac chirng cir, lap Iuan va lai lieu da cung 

cap mi khdng xac djnh dugc linh trang phip 

li ve SHTT cua hang hoi bi lam dimg Iim thu 

luc hai quan, co quydn ydu cau ngudi nop dan 

giii van ban trung' cau giim djnh lai l6 chirc 

giam dinh vd SHTT dd cho y kidn kdt luan, 0 

day, luy theo limg d6i tugng cua quydn SHTT 

ma 16 chirc giam dinli \'d SHTT tue khic 

nliau. D6i vdi nghi ngd \i pham vd quydn tic 

gia, 16 chirc giim dinh Ii Cue ban quydn tic 

gia van hpc nghe thuat (Bp van hoi-lh6ng 

lin). thanh tra chuydn nginh van hoi-thong 

lin; d6i vdi nghi ngd \'\ pham li quyen sd 

huu e6ng nghiep, co quan c6 thim quydn 

giam djnh li Cue SHTT (Bp khoa hpc va c6ng 

nghe), so khoa hpc-cong nghd. Tai Didu 55 

khoan 3 Nghi dinh s6 154/2005/ND-CP chi 

ro: "Cue SHTT, Cue ban quyen idc gia vdn 

hoc nghe thuat, cdc ca quan quan li SHTT 

dia phuang co trdch nhiem thuc hien gidm 

dinh v§ SHTT iheo yen cdu cita ca quan hdi 

quan va cdc ben lien quan iheo ihdm quyen 

vd ihu tuc quy dinh ciia phdp ludt SHTT'. 

Trdn ca so cac chirng cir, lap luan vi tai 

lieu chirng minh cua chu 16 hang, ehii sd 

hiru, cic kdt kuan ciia 16 chirc giim dinh co 

tham quydn, chi cue trudng hii quan xac 

dinh tinh trang phip li hang boa xuat, nhap 

khau tam dimg lim ihii tuc hii quan. Cu thd: 

- Hang hoa xuil, nhap khau lam dirng 

Iim thu tuc hai quan vi pham quydn SHTT. 

- Hing boa xuit nhap khau tam dimg lim 

thil tuc hii quan khdng vi pham quydn SHTT. 

2.2.5. Xir li sau khi xdc dinh linh trgng 

phdp li ve quyen SHTT cua hdng hod xuat 

nhap khau lam dimg Idm thu luc hdi quan 

a. Trudng hgp xic djnh hing hoi xuit 

nhap khau tam dirng lim ihii luc hii quan vi 

pham quydn SHTT ;;>, . p/' 

Trong tmdng hgp kdt luin hing hoi bi lam 

dimg Iim thii tuc hai quan li hing boa xim 

pham quydn SHTT tbi chii hing hoi va hang 

hoi bi xir Ii theo quy dinh cua phap luat. 

Chii hang hoi xuat khiu, nhap khau chiu 

trich nhiem tmdc phip luat, thue hidn cic 

quydt djnh cua co quan quan Ii nhi nudc co 

thim quyen, boi thudng thiet hai cho chu so 

hiru va thanh toan cac ehi phi phit sinh do 

vide tam dirng gay ra (Dieu 53 Nghi dinh s6 

154/2005/ND-Cf'). 

Theo quy djnh ciia phip luat, tuy timg 

trudng hgp vi pham vi mire do gay thiet hai 
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ma \idc xu li hing hoi xuit nhip khiu vi 

pham quydn SHTT cd thd bi xir phat hinh 

chinh hoac bj truy ciru trich nhiem hinh sy. 

b. Trudng hgp xic djnh hing hoi xuit 

nhap khau lam dirng lim thii luc hii quan 

kh6ng vi pham quydn SHTT (Didu 52 Nghj 

dinhs6 154/2005/ND-CP) 

Trong trudng hgp xic dinh hing hoi 

xuit, nhap khau tam dimg Iim thu tuc hii 

quan khong vi pham quydn SHTT, co quan 

hai quan se phii xir Ii nhu sau: 

- Chi cue trudng hii quan ra quydt djnh 

tidp luc Iim thu luc hai quan cho 16 hang bi 

lam dirng lam ihii luc hii quan. 

Viec tidp tuc lam thu tuc hai quan cho 16 

hing ip dung d6i vdi cic trudng hgp sau: 

+ Kdt thiic thdi ban lam dirng mi ehi cue 

hai quan kh6ng nhin dugc dan ydu ciu xir li 

hanh vi xim pham quydn SHTT ciia ngudi 

nop don hoac van bin ciia ca quan quin li 

nhi nudc cd thim quydn hoac toi in xic 

nhan da tiep nhan don yeu cau giii quydt 

tranh chap vd xim pham quydn SHTT lien 

quan ddn 16 hing bj lam dirng lim thii tue 

hii quan; 

+ Kdt qua xac dinh tinh trang phip H vd SHTT 

khang djnh rang 16 hing bj tam dimg lim thii 

luc hii quan kh6ng xam pham quydn SHTT; 

+ Quydt dinh cua cic eo quan ed tham 

quydn giii quydt tranh chap vd SHTT, trong 

do khang dinh 16 hing bj tam dimg thii tue 

hai quan kh6ng phii li hing xim pham 

quydn SHTT; 

+ Quydt djnh tam dirng lim thii tuc hai 

quan bi dinh chi hoac thu h6i theo quydt 

dinh giii quydt khieu nai; 

+ Ngudi nop don rut don ydu eau tam 

dirng lim thu tuc hii quan. 

- Co quan hai quan ra quydt djnh bupc 

ngudi nop don phii thanh toin cic khoan chi 

phi phit sinh eho chii 16 hing do vide lam 

dirng lam thu tuc hii quan khong dung gay 

ra. Chi phi phit sinh bao gom phi luu kho 

bai, xdp dd, bao quin hing hoi. Thiet hai tir 

vide tam dimg lim thii tuc hii quan do hai 

bdn thoi thuin hoac duge xic dinh theo thu 

tuc to tung dan sir. 

- Hoin tri cic khoin tien bio dim da nop 

vio tii khoin tam giri ciia co quan hii quan 

hoac chung tir bio lanh ciia t6 chirc lin dung 

cho ngudi nop don sau khi ngudi nop dan da 

thuc hidn nghla vu thanh toin cic chi phi vi 

thiet hai phit sinh theo quydt djnh ciia co 

quan hii quan hoac ca quan c6 tham quydn. 

3. Thuc tien bao ho quyen SHTT tai 
cu quan hai quan 

Hidn nay, vi pham vd quydn SHTT d 

Viet Nam vi cic nudc dang d trong linh 

trang bio dpng. Theo phin tich kdt qui 

th6ng kd cong lie bio hp quydn SHTT ciia 

cic CO quan hii quan thinh vidn ciia T6 

chirc hii quan the gidi (WCO) nam 2008, 

trong s6 cac vi pham ve SHTT thi 62% so 

vu vi pham lien quan tdi quydn sd him c6ng 

nghiep d6i vdi nhan hieu hing hoi, 6%. vi 

pham quydn tic gii, 1 % so vu lien quan tdi 

quydn d6i vdi sing chd, 1% lien quan tdi 

kidu ding c6ng nghiep, 5 vu lidn quan ddn 

chi din dja li hing hoi.' ' 

D6i vdi cic qu6c gia vi pham thi Trung 

Qu6c li qu6c gia dirng dau danh sich cic 

noi xuit xir ehinh ciia hing gii/hang nhii, 

chidm tdi 46%o l6ng so vu vi pham bj phit 

hidn (tuong img vdi 6.819 vu). Tidp theo li 

Hong Kong (thupc Trung Qu6c) vdi 806 vu. 

An Dp (580 vu), Thii Lan (243 vu), Tho Nhi 
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Ky (234 vu) vi cic tidu vuong qudc A Rap 

lh6ng nhit (127 vu).*^' •,: '• ••••.n-

Trong s6 cic vu vi pham niy thi chi co 

khoang 46% vu dugc phat hidn vi bat giii lai 

cang dich eiia hing hoi, eon khoing 54%) s6 

vu dugc bat giii bdi hii quan tai cic dja diem 

qua cinh.' * Con so niy cho thay co quan hii 

quan ngiy cing dong vai tro quan trpng 

trong vide bao hp d6i vdi cac d6i tugng ciia 

quydn SHTT. ; ' - i i 

O Viet Nam, qua ban mpt nam thyc hidn 

Quydt dinh ciia Bp lai chinh s6 42/2007/QD-

BTC ngiy 4/6/2007 vd vide phan c6ng 

nhiem vu thuc thi bio vd quydn SHTT, 

ch6ng hang gii trong ITnh vuc hii quan, 

nginh hai quan da lich cue tridn khai hieu 

qua e6ng vide nay va ddn nay hii quan Viet 

Nam da duoc T6 chirc hii quan thd gidi 

(WCO) dinh gia Ii c6 nhieu n6 lire trong 

vide tridn khai c6ng tic thuc thi bio hp 

quydn SHTT, dap irng cac nghTa vu Ii thinh 

vidn ciia WTO. 

Tinh ddn thing 2/2009. T6ng cue hai 

quan da tidp nhan vi xir Ii 26 don ydu cau 

kiem tra, giim sil hang hoi xuat, nhap 

khau, dan gia ban thdi gian kidm tra, giim 

sal CO lien quan ddn SHTT d6i vdi hing hoi 

cua cic nhan hieu nhu NOKIA, CHANEL, 

NIKE, SEIKO, HP, EPSON, GUCCI, CASIO, 

ENSURE, ORAL-B... co quan hii quan da 

th6ng bao lam thai dirng 10 trudng hgp, tam 

dirng lam thu luc hai quan 5 trudng hgp, xir 

Ii 3 trudng hgp xac dinh la hing gia mao vd 

SHTT vdi t6ng tri gia hang hoa vi pham udc 

tinh 200 tridu d6ng, s6 tidn phat khoang 400 

tridu d6ng, hing hoi xim pham li didn thoai 

di dpng, linh kidn didn thoai di dpng, lhu6c 

Ii didu hieu Benson&Hedges...^^' 

Cimg vdi vide phit hien v i bit giir hang 

hoa vi pham quydn SHTT. Tdng cue hai 

quan ciing ph6i hgp vdi Hiep hgi d6i tic 

doanh nghiep vd SHTT (IPR Business 

Partnership) l6 chirc Hpi thio qu6c gia vd 

ch6ng hang gia va cac bidn phip kiem soit 

tai bidn gidi eho cic don vj hii quan, c6ng 

an. toi in, quin li thj trudng; td chirc hpi 

thio phan biet hing that - hing gii ciia cic 

nhin hieu CISCO, L'oreal... Ben canh do, 

nginh hii quan ciing tidn hanh ph6i hgp vdi 

cic CO quan quin li ehuyen nginh va co quan 

thuc thi bao vd quydn SHTT, chong hing gia 

trong nudc nhu Cue sd hiru tri tue (Bg khoa 

hpc va cong nghd), Bp c6ng an, Cue quin li 

thj tmdng (Bp c6ng thuang) trong vide chia 

se, cung cap th6ng tin c6 lien quan den cong 

tic thuc thi, phoi kdt hgp trong vide phit hien 

va xu Ii cic hinh vi xam pham.'^' 

Co quan hii quan co vai trd quan trpng 

trong thuc thi bio hp quydn SHTT. Tuy nhien, 

dd CO quan hii quan phat huy ban nira vai tro 

cua minh, co quan hii quan can chu dpng 

ph6i hgp vdi cic doanh nghiep, hiep hpi trong 

viec cung cap, trao d6i lh6ng tin co lien quan 

ddn boat dpng sin xuat, mua ban hang hoa 

cua cic nhan hieu, loai hinh dich vu eo ydu 

cau bio ve quyen SHTT. Ngoii ra, can ning 

cao nang lire, trinh dp va nhan thirc ciia cin 

bp c6ng chire hai quan vd ITnh vuc SHTT./. 

(1), (2), (3).Xem: Bao hai quan Ha Noi, Thuc ihi bao 

Iw quyen sa him tri iiie qua bien giai: ninmg xu hieang 

moi. ngay 5/10/2009. 

(4), (5).Xem: Bp tai chi'nh. Thuc ihi bau ve quvin SHTT 

irong Imh vuv hai quan: Dap ung cdc nghla vu la 

ihdnh vien cua WTO. ngudn: http://\vvvw.mof,siov.vn 

ngay 19/2/2009, 
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