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L U A T Tlf NHlfiN TRONG QUA TRINH X A Y DONG 

N H A Nl/CJC PHAP QUVfol XA H 6 I CHU NGfflA TAI VI&T NAM 
•'1 j l if.'! 

'sn u 'i 

1. Dat van de 

Hpc thuyet ve luit ty nhidn (natural law) 

dugc hinh thinh vi phit tridn tir thdi Hy Lap 

cd dai v i trd thinh bpc thuydt cd inh hudng 

sau rpng trong nen khoa hpc phip li the gidi. 

Khic vdi luit thinh van, luit ty nhidn li he 

thdng nhung nguyen tie ehinh trj, dao dire 

duge eon ngudi ddng thuan vi chip nhan 

rpng rai. Chinh vi viy, luit ty nhien dugc 

menh danh li luat duge khic siu trong trii 

tim vi luong tri ciia mdi eon ngudi. Khi ndi 

ddn mdt trin dau, ngudi ta thudng ndi ddn 

"choi dep" (fair play), khi ndi vd mdt cupc 

bau cir, ngudi ta thudng ndi den ydu cau 

"cdng bang v i minh bach" (fair and square), 

trong cdng tic tu phip xet xir, ngudi ta ndi 

ddn "cdng li" (justice), tat c i nhiing gii trj 

dd deu ggi md ve cic nguydn tie eiia luat ty 

nhidn. Sau nhidu thd ki phit trien manh me, 

ddn thd ki XIX vai trd vi inh hudng ciia luit 

ly nhien ddi vdi nen khoa hgc phip Ii the 

gidi da giim ding ke do sy thing the eiia chii 

nghia cdng lgi vi do luit thyc djnh 

(human/positive law) ngiy cing chiem vi tri 

quan trpng trong ddi sdng xa hpi. Tuy nhidn, 

budc sang the ki XX luit ty nhien di din lay 

Iai dugc vi thd vdn cd eiia minh nhd lien 

trinh din ehii hoi, cic phong trio chdng ehd 

dp ddc tii va die bidt li yeu cau ngiy cang 

cao ciia cic id chire qudc te trong vide bio 

ve vi thyc thi cic quyen con ngudi. 

-• ' .A 

ThS. NGUYEN XUAN TUNG * 

Tai Viet Nam, vdi tu cich li mpt trong 

nhirng giii phip co bin dua Viet Nam trd 

thinh nudc cdng nghiep vio nim 2020, yeu 

cau xiy dyng nhi nude phip quyen XHCN 

da trd thinh nhiem vu chidn luge, co tinh 

cuong Imh. Tuy nhidn, mac dii tir nim 2002, 

khii niem "Nhi nude phip quyen XHCN" 

da chinh thirc dugc djnh danh v i trd thinh 

mdt nguyen tie hien djnh trong qui trinh xay 

dyng vi hoin thidn Nhi nude Viet Nam 

nhung ngi him khii niem vi nhiing tieu chi, 

thudc tinh de dinh gii hidu lyc ciia nhi nudc 

phip quyen XHCN lai chua dugc lam sing 

td. Tai Dai hpi lan thir 17 Hgi luat gia dan 

chii qudc te didn ra tai Hi Ndi, Chii tjch 

nudc Nguyen Minh Triet eiing khing djnh 

nhi nudc phip quyen XHCN ciia nhan dan, 

do nhan dan, vi nhin dan d Viet Nam li "̂ M-

kit hap linh phd bien cua nhd nudc phdp 

quyen vdi nhitng gid tri ddc ddo ciia nd a 

Viel Nam ". Cd the ndi vide tich liiy tri thiic 

phap quydn trong ndn vin minh nhan loai vi 

tim tdi nhiing gia tri phii hgp vdi didu kien 

ehinh tri, kinh te, xa hdi, vin hoi, truydn 

thdng, tinh cich dan tpc eiia Viet Nam dang 

dit ra nhidu cau hdi cho cic nhi nghien ciru. 

Trdn eon dudng nhan thirc khoa hpc ve 

nhi nudc phap quydn XHCN, mpt sd nhi 

nghien cim cho ring luit ty nhidn li phan 

* Vu to chu'c can bd, Bd tu' phap 
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khdng the thidu ddi vdi nhi nudc phip 

quyen, khi ndi den nhi nudc phip quyen l i 

nhac den nhiing gii trj eua luit tu nhien. Tir 

do, mdt sd nghidn cim ve nhi nudc phip 

quyen XHCN da cd sy lien he vdi luit ty 

nhien, vai trd ciia luat ty nhidn trong qui 

trinh xay dyng vi hoin thidn nhi nudc phip 

quydn XHCN. Trong pham vi bii vidt niy, 

tic gii se phin tich mdi lien he vi sy tuong 

thich giira luat ty nhien vi he thdng phip 

lual XHCN trong bdi cinh xay dyng vi hoin 

thidn nha nudc phip quydn XHCN tai Viet 

Nam. Bii vidt bao gdm mdt sd ndi dung 

chinh sau: 1) Gidi thieu sy hinh thinh vi 

phit trien cua luit ty nhidn, 2) Nhin thirc ve 

vai trd eiia luit ty nhien tai Viet Nam, 3) 

Mpt sd kien nghi vd nghidn cim luat ty nhien 

phyc vu yeu ciu xiy dung nhi nude phip 

quyen XHCN tai Viet Nam. 

2. Luat tu nhien trong nen khoa hoc 
phap li the gioi 

Triet gia ndi lieng Hy Lap cd dai Aristode 

van thudng dugc coi Ii cha de eiia hgc 

thuyet ve luit ty nhien. Trong giai doan niy, 

triet hpc Hy Lap da cd sy phan biet thugc 

linh bidn ddi va bil bidn giii'a hai loai luit: 

luit thyc djnh vi lual ty nhien. Theo do, luit 

thyc djnh ed thd thay ddi tir noi niy ddn noi 

khic, giua qudc gia niy vdi qudc gia khic, 

trong khi dd luit ly nhidn phii mang tinh 

phd quit vi duge hidu thdng nhit nhu nhau. 

Hpc thuydt vd luit ty nhien da dugc tiep tue 

phit tridn vi cd inh hudng siu rdng trong 

ndn van minh nhin loai, dac biet li trong cic 

ITnh vyc chinh tri, tridt hpc, luit hpc, tdn 

giio, dao dirc vi nhin quydn. Cic ten tudi 

ndi bit trong qui trinh kd thira vi phit trien 

hpc thuyet vd luat ly nhien phii ke den li 

Thomas Aquinas, Thomas Hobbes, Hugo 

Grotius, John Locke... : • i 

Trong ndn khoa hpc phip li thd gidi hien 

dai, cic hgc thuydt vd luit ty nhien li rat da 

dang. Tuy nhien, cic hpc thuyet vd luat ty 

nhidn ddu ddng quy tai mdt diem, do la coi 

ngudn eiia luit ty nhien li sy nhin thire, sy 

phin xet eua luong tam vi luong tri con 

ngudi, li nhirng li do ndi tai khdi ngudn tir 

nhung nguyen tic dao li ly nhien mich bio 

eon ngudi phii lim dieu tdt va trinh xa dieu 

xiu. Trong mdi quan he giiia luit thyc djnh 

vi luit ty nhien, chiing ta cd the thiy ba 

diem ndi bit sau: 1) He thdng phip luat chip 

nhan luat ty nhien se cd hai he thdng luit 

song song tdn tai, luit thyc dinh vi lual ty 

nhien, 2) Luit thyc djnh phii khdi ngudn tir 

nhiing quy tac ciia luit ty nhidn vi luat ty 

nhien dugc coi Ii cao hon so vdi luat thinh 

van, 3) Luit ty nhien hudng tdi cii nen lim 

(ought to be), cdn luit thyc dinh hudng tdi 

cii phii Iim (is), vi vay, luit thyc dinh li su 

eu the hoi luit ty nhien.'" 

Trong nhiing nghien cim gin day, vai trd 

vi mdi quan he giiia luit ty nhien vdi luat 

thyc dinh dugc nhin nhan vdi cich tiep can 

da chieu. Cic quan diem truydn thdng dat 

lual ty nhien trong quan he ddi lap vdi luat 

thyc dinh. Quan diem niy cho rang luit ty 

nhidn chinh li yeu id kiem che trong hoat 

ddng lap phip va la tie nhan kiem tra, dinh 

gii hieu lye ciia luit thyc djnh. Quan diem 

niy dugc thd hien ro net trong khau hieu 

"Luit phip khdng cdng bang thi khdng phii 

li luit phip" (Unjust laws are not laws). Ro 

ring cich tiep can niy da coi luit ty nhien nhu 

mdt ydu td gidi ban, che udc quyen lyc nhi 

nudc vi dit luat thyc dinh d vj tri thip ban so 
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vdi luit ty nhien.* '̂ Vdi hudng tidp can niy," 

khi nghien cim vd Hidn phip Hoa Ky, die biet 

li phin md dau ciia Hidn phip, Andrew J. 

Reck da khang dinh ring luat ty nhien chinh li 

ndn ting luit phip cao hon dd hinh thinh vi 

xiy dung Hien phip eua Hoa Ky (3) 
JOfj jirln 

Trong nd lyc hai hoi hoi luat ty nhidn vi 

luat thyc djnh, cic nghien cim gin day cho 

rang giiia luat ty nhien v i luat thyc djnh cd 

mdi quan he khdng thd tich rdi. Cich tidp 

can niy khdng nhin manh sy kidm che mi 

nhin manh sy tuong thich giiia luit ty nhidn 

vdi luit thyc djnh. Bing cich manh me phe 

binh chu nghia io tudng ty nhien, chu nghia 

vd chinh phii, cich tiep can nay nhan manh 

vai trd hd trg ciia luat ty nhidn ddi vdi luit 

thyc djnh vi coi mdi lidn he giiia luat ty 

nhidn vi luit thyc dinh li sir ndi tidp. Theo 

dd, luat ty nhien can phii dugc nhin thirc la 

lual li tudng, lual ciia tinh phd quit, lual thyc 

dinh la lual mang linh ci biet cua timg qudc 

gia, lirng nhdm ngudi cy the.* Ngoii ra, 

cung cd nhirng nghien cim cho ring ndi dung 

can bin ciia luat ty nhien nhan manh den gii 

trj dao dire ciia luat phip, luit ty nhidn chinh 

Ii nhung nguyen lac dao dire eao nhit mi loai 

ngudi hudng tdi. Tir dd, cich tiep can niy 

ddng nhat giira luit ty nhidn vi nhiing quy tae 

dao dirc (moral law).''^ 

Sy "hdi sinh " ciia lual ly nhien trong the 

ki XX mdt phin eiing phai ke den sy trudng 

thinh vd nhan thirc trong vide thyc thi v i bao 

ve cic quydn con ngudi ciia cic td chirc 

qudc Id. Cic nhi nghien cim cho rang cic 

quyen con ngudi xuat phit tir hpc thuyet cua 

John Locke khi Locke sir dyng thuit ngir 

quyen ty nhien (natural rights) dd chi nhirng 

quydn duong nhien ciia eon ngudi. Nhirng 

quyen dd la ty nhien bdi vi nd bit ngudn tir 

bin chat con ngudi (human nature).' ^ Noi 

cich khic, do luat ty nhien tao ra quyen tu 

chii c i nhin ndn dugc coi l i ngudn ciia luat 

phip ve quyen con ngudi.'^^ Ngiy nay, luat 

ty nhien, quyen ty nhidn, quydn con ngudi, 

quyen cdng dan, quyen hien dinh l i khii 

nidm dugc thudng xuyen nhic den trong xa 

hdi vin minh. Tuyen bd Vien nim 1993 ve 

cic quyen con ngudi ciing da khing djnh: 

"Cdc quyen con ngudi vd cdc quyen tu do co 

bdn Id cdc quyen lu nhien cua lodi ngudi". 

3. Nhan thirc ve luat tu nhien tai Viet Nam 
Ci Viet Nam, hinh bdng ciia luat ty 

nhien, quyen ty nhien da dugc the hidn ngay 

tir nhirng ddng diu tidn tai bin Tuydn ngdn 

ddc lip khi Chii tich Hd Chi Minh nhac den 

nhiing quydn eo bin m i "Tao hoi" da ban 

cho loii ngudi: "Tdt cd moi ngudi deu sinh 

ra cd quyen binh ddng. Tgo hod cho hg 

nhii-ng quyen khdng ai cd the xdm phgm 

dugc; trong nhitng quyen dy, cd quyen dugc 

sdng, quyen tu do vd quyen muu cdu hanh 

phuc"! Trong thdi gian gan diy, vin de 

luat ty nhien lai tiep tyc duge nhic den trong 

khudn khd mpt sd bii nghien cim ve hpc 

thuyet phap quyen nhu l i mdt dieu kien de 

xay dyng vi hoin thien nhi- nudc phip 

quydn tai Viet Nam. Tuy nhien, viec tiep 

nhan vi iing dung luit ty nhien van la chu de 

cin dugc tidp tyc nghien cim kT ludng trong 

ndn khoa hpc phip li Viet Nam. 

Trong qui trinh hoin thien he thdng li 

luan ve nhi nudc phip quyen XHCN, cic 

hgc thuyet ve luat tu nhien duge nhic den 

kha nhidu tai Viet Nam. Tuy nhien, trong 

nhidu thap ki qua, eiing nhu nhiing he 

thdng phip luit x i hdi chii nghTa khic, 

Viet Nam ehi quan tam den cic nguydn tic 

phip ehd ma chua chii trgng den phip 
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quyen. Trong khoa hpc phip li, tuy phip 
quyen vi phip che ddu li nhiing tridt li 
phip luit dd cao vai trd phip luit nhung 
chiing lai cd ea che didu chinh khic nhau. 

Mdt nghien ciru gin day da khu biet phip 

che khdi phip quyen tai ba ndi dung co 

bin, die bidt coi luit ty nhien nhu li mdt 

ngudn eua phip luit thyc djnh:'^' 

Phap che 

Phap luat la cong cu ciia nha nudc de quan li xa 
hpi bang phap luat. 

Phap luat khdi nguon tii' nha nudc nen chi chap 
nhan luat thanh van. 

Ki luat thep, buoc ngudi dan phai tuan theo 
phap luat cua nha nudc. 

Phap quyen 

Phap luat la cong cu cua cong dan de kiem tra, 
giam sat cong quyen. 

Phap luat khdi nguon tii' luat ty nhien nen ngoai 
luat thanh van, an le, tap quan, cong li, luang 
tam, dao due va cac gia trj xa hoi ciing dugc coi 
la nguon ciia phap quyen. 

Cho phep ngudi dan vien dan den le phai, li tri 
de bao ve minh trudc nhung dao luat bat hop li 
ciia nha nudc. 

Tuong ty nhu cich tiep can tren, TS. 

Ngd Huy Cuong ciing cho rang khii niem 

nhi nudc phip quydn lien quan dac biet den 

luit ly nhidn bdi nhi nudc phip quyen la 

khii niem ehinh trj-phip li ddi hdi phii tuin 

thil lual ty nhien vi thiet lap co che nham 

bao vd cic quydn ty nhidn ciia eon ngudi. Vi 

viy, luat ty nhidn cin phii dugc de cao vi 

phin inh trong hien phip. Day li diem khac 

biet cin bin giiia nhi nudc phip quyen vi 

phip chd xi hpi chii nghTa, tuy nhien, vin dd 

nay cdn chua dugc giii quydt mdt each ro 

ring vi diit khoit tai Viet Nam.''°' 

Trong thdi gian qua, trudc ydu eau cii 

cich, ddi mdi trong ITnh -vyc lap phip, nhiing 

tu tudng vi gii trj ciia luit ty nhien da timg 

budc dugc tidp nhin, nhin nhan v i dinh gii 

cao. Ve nguyen tac lip phip, tir ling kinh ciia 

luat ty nhidn, cic nhi nghien cim cho ring 

nhidm vy ciia nhi nudc phip quyen li bio ve 

nhirng quyen ty nhien ciia cdng din, nhirng 

quyen mi lao hoi ban cho khdi sy lam dyng 

quyen lyc ciia eo quan cdng quyen. Cac quy 

pham phip luit do con ngudi dat ra phii trinh 

xung dot vdi phip luat ty nhien bdi trong mpi 

cudc xung dot, cudi ciing bao gid phip luat ty 

nhidn eiing chidn thing.'"' Ve ddi mdi tu duy 

lap phap, cic nhi nghien cim eho rang tu duy 

phip luit ty nhidn doi hdi phii hieu lap phip 

chi li thil tuc xac dinh nhiing quy lac phd 

quit, ty nhidn ciia xa hdi chir khdng phii li 

mdt quyen sinh ra quy tie. Phip luit chi ed 

quyen lyc ddi vdi xi hdi khi nio phan inh cac 

quyen ty nhien eua con ngudi.' "* 

Nhu viy, cd thd ndi yeu ciu xay dyng 

nhi nudc phip quydn XHCN tai Viet Nam 

da tao ra nhiing dieu kien can thiet cho vide 

nghien ciru vi ung dyng luit ty nhien mi 

trudc hdt la phyc vy cho qui trinh hoin thien 

he thdng phip luit Viet Nam. Tuy nhien, 

nghien cim siu sic v i toin dien vd tinh tuong 

thich vi khi nang, pham vi img dyng eiia luat 

ty nhien trong he thdng phip lual XHCN ciia 

Viet Nam van cdn li de tii bj bd ngd. 
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4. Luat tu nhien trong qua trinh xay 
dung nha nudc phap quyen XHCN Viet Nam 

Qui trinh ddi mdi tir nam 1986 derf'nay 
da lao sy trudng thanh ve y thirc vi ning lyc 
dan chii, tao ra cic dieu kidn chin mudi eho 
vide xay dyng nhi nudc phip quyen XHCN 
tai Viet Nam. Tuy nhien, van dyng tu tudng 
nha nudc phip quyen vio xay dyng-nha 
nude Viet Nam li qua trlnh dau tranh giiia 
nhan thirc cu vi nhan thire mdi trong sudt 
gin 20 nim ddi mdi dat nude. Do dang trong 
qua trinh tim ldi, thd nghiem ndn li luin ve 
xay dyng nhi nude phip quydn XHCN ciia 
dan, do dan, vi dan mdi chi dimg lai d he 
quan diem, nguydn tac va phuong hudng chi 
dao mi chua cd duge nhirng kdt Iuan ro ring 
vd cic lieu chi ciia mdt nhi nudc phip quydn 
XHCN virng manh. Day ciing chinh Ii ban 
che ndi bat trong Ii luan vd xay dyng va ddi 
mdi che dp chinh tri xa hdi trong thdi ki cdng 
nghiep hoa, hien dai hoa d Viet Nam.''^' 

Viet Nam Ii qudc gia cd he thdng phip 
luit XHCN trdn cd sd cic hpc thuyet mic-xit 
. Tuy nhien trong lich sir, hpc thuydt mic-xit 
lai giir thii dp khi xa cich vdi luit ty nhien. 
Trong hpc thuyet eiia minh, he thong phap 
luat XHCN khang dinh sy tdn tai ciia duy 
nhat he thdng phip luat thanh van.""*' Ro 
ring, vide ip dyng toin bd hpc thuyet vd luat 
ly nhien trong cac qudc gia ed he thdng phip 
luit XHCN la khdng phii hgp, tham chi vide 
ap dung luat ty nhidn cd the lam suy ydu he 
thdng phip lual niy. 

Trong lich su, cae qudc gia cd he thdng 

phap luat XHCN trudc day ddu khdng chap 

nhan sy ton tai luat ty nhidn trong he thdng 

phap luat ciia minh, Tai Lidn Xd trudc day, 

lu phap ty nhien (natural justice) bao gdm 

hai nguyen tac chinh li khdng ai cd quydn ty 

xet xir 'vu vide ciia minh (nemo judex in parte 

sua) v i hai ben tranh tung ddu dugc xet hdi vi 

khdng ai bj kdt tdi ndu chua bj xet xir (audi 

alteram partem) da dugc chip nhan vi trd 

thinh cic nguyen tie eo bin trong qui trinh 

xet xir. Ddi vdi luit tu nhien. Lien Xd chi tiep 

nhan mpt sd nguyen tie chung vi dua vao 

luat thanh van, vi du nhu hgc thuyet ve khe 

udc xa hdi dugc chap nhan trong luit hidn 

phip. Ddi vdi cic yeu td khdng duge chap 

nhan cdn lai eua luat ty nhien, neu khdng 

tuong thich vdi luat thinh van thi luit thinh 

van dugc uu tien ip dung.''^' Nhiing phan 

tich ndi trdn cho ta thay ndu Viet Nam chip 

nhan luat ty nhidn se dan den nhiing miu 

thuan trong tridt li lap phip mi cy the d day 

li van dd xir li mdi quan he vdi luat ty nhien. 

Hpc thuyet ve luit ty nhien li hpc thuyet 

chira dyng nhiing gii tri nhin van sau sic vi 

ed inh hudng sau rpng trong ndn van minh 

nhan loai, dae biet trong cic ITnh vyc quan 

trpng ciia ddi sdng xa hdi nhu chinh trj, luat 

phip, nhan quyen, dao dire v i tdn giio. Trong 

bdi cinh Viet Nam dang day manh hdi nhap 

sau rpng vdi cic qudc gia tren thd gidi, viec 

nghien ciin, lya chpn va tidp nhin mpt sd 

thudc tinh phii hgp ciia luat ty nhidn phyc vu 

cho vide hoin thien he thdng phip luit, dip 

img yeu eau xiy dyng nhi nudc phip quyen 

XHCN li bet sire cin thidt. Tuy nhien, qui 

trinh tidp nhin ydu td ngoai lai vio he thdng 

phip luit bin dja, die bidt la tai cic qudc gia 

dang trong qui trinh ehuyen ddi can phai ed 

sy quan tim diu tu nghien cim kT ludng vi 

toin didn. Trong thyc td, luat ty nhidn da tim 

dugc chd dirng trong nen khoa hgc phip li 

v i tirng budc khing djnh dugc nhirng inh 

hudng eiia minh trong qui trinh Viet Nam 
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diy manh xiy dyng nhi nudc phip quyen 

XHCN va hdi nhap vdi cic qudc gia tren the 

gidi. Tuy nhien, nghien cim toin dien ve 

pham vi, mire dp vi nhiing thinh td nio ciia 

lual ty nhidn cd the irng dyng, Iim phong 

phii tri thirc khoa hpc phap Ii lai Viet Nam 

van can tidp lye dugc quan lam Iim rd./. 
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HOAT DONG XAY D I T N G PHAP LUAT 

TRirOC YEU CAU... (tiip iheo trang 17) 

nhu kien thirc vd kT nang, kT thuat xay dyng 

phap lual; nang cao hon nira nang lyc vi tinh 

than trich nhiem ciia dai bieu Qudc hdi vi 

dai bieu hdi ddng nhan cic cip trong boat 

dpng xay dyng phip luat. Tang cudng ban 

niia vide nghien cim, tim hieu, hoc tip, van 

dyng sing tao kinh nghiem tdt eiia nudc 

ngoii vd dim bao yeu cau phit trien ben 

viing trong boat ddng xay dyng phip lual. 

Bdy la thudng xuyen tdng ket, dinh gii, 

rill kinh nghiem boat ddng xiy dyng phip 

lual trudc yeu cau dim bao phat ben viing 

ciia dit nude ndi chung, ciia chinh bin thin 

phip luat ndi rieng. Cic ket qui tdng ket, 

dinh gii va nhiing bai hpc kinh nghiem dd 

can dugc cdng bd cdng khai tren cic phuang 

tidn thdng lin dai chiing de cho cin bd vi 

nhan din deu biet. 

Tdm Id tiep tyc hoin thien co sd phap 

luit ve dim bio ydu eau phit Irien ben viing 

trong hoat ddng xay dyng phap lual. Trudc 

mat, can bd sung trong Luit ban hinh van 

ban quy pham phip lual nam 2008 vi Luit 

ban hinh van bin quy pham phip lual ciia 

hdi ddng nhin dan vi iiy ban nhin dan nam 

2004 nhiing quy dinh bat budc phii long 

ghep cac yeu td "phit trien ben vung" vio 

cac giai doan ciia quy trinh xay dyng va ban 

hinh van bin quy pham phap lual ciia cac 

CO quan nha nudc c6 tham quyen vi ca nhan 

cd thim quyen tir trung uong xudng dja 

phuang. Sau do, cin ban hinh nhiing vin 

ban quy pham phip luit hudng dan cu the 

vide thyc hien cic quy djnh dd trong hai luat 

ndi tren./. 
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