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NGUYEN TAC AP DUNG BIEN PHAP KHAN CAP TAM THC)I 

TRONG TO TUNG DAN SU VIET NAM 

. / I ; •!, , 

Bien phap khan cap tam thai (BPKCTT) 

trong t6 tung dan su la nhimg bien 

phap do phap luat t6 tung dan sir quy djnh, 

dupc toa an ap dung trong qua trinh giai 

quyet vu an dan su dua tren yeu cau khan 

cap ctia duong su hoac chinh toa an xet thay 

can thiet de tam thai giai quyet nhu cau cap 

bach ctia duong su, ngan chan viec buy hoai 

bang chirng, ngan chan viec tau tan, buy hoai 

tai san hoac de dam bao cho viec thi hanh an 

sau nay ctia duong sir. Thuc chat, BPKCTT 

trong t6 tung dan su chi la giai phap tam thai 

ma toa an quyet djnh ap dung de dap ti'ng 

tinh trang khan cap ctia vu an dan sir, khi 

tinh trang khan cap da qua di thi giai phap 

tam thai do kh6ng can thiet phai ap diing 

nua. Chinh vi the, quyet djnh ap diing 

BPKCTT trong t6 tung dan sir kh6ng phai la 

quyet djnh giai quyet ve npi dung vu an ctia 

toa an. Quyet djnh nay chi co hieu lire tam 

thai, den khi toa an ra ban an, quyet djnh 

chinh thtrc giai quyet npi dung vu an dan sir 

thi quyet djnh nay se bet hieu lire. Mac dti 

BPKCTT thuc chat chi la giai phap tam thai 

dugc toa an ap dung de dap trng tinh trang 

khan cap ctia vu an dan sir nhung BPKCTT 

CO y nghia rat quan trgng trong viec bao ve 

tren thuc te quyen, lgi ich ctia duong sir. 

Khi can thiet phai eo ngay giai phap de 

TfiS. TRAN PHUONG THAO * 

giai quyet nhu cau cap bach ctia duong sir, 

ngan chan viec buy hoai bang chtrng, ngan 

chan viec tau tan, buy hoai tai san, BPKCTT 

dugc toa an quyet dinh ap dung rat nhanh 

chong boi neu khong se kh6ng kjp thoi bao 

ve quyen, lgi ich cua duong sir. Vi the quyet 

djnh ap dung BPKCTT cua toa an khong the 

gi6ng cac quyet dinh khac cua toa an. Thong 

thuong, toa an chi ra quyet djnh sau khi da 

xem xet, can nhac kT luofng ve chimg cir, li 

le, con doi voi quyet djnh ap dung BPKCTT, 

toa an ra quyet djnh trong thai gian rat ngan, 

thuong la dua tren yeu cau cua mgt ben 

duong sir va chua can xem xet mgt each kT 

luong, toan dien ve chtrng ctr trong vu an vi 

day chi la quyet djnh tam thai, khong phai la 

quyet djnh cu6i cting giai quyet ve npi dung 

vu an. Chinh nhtrng diem dae biet nay da 

lam cho BPKCTT tro thanh bien phap rat 

dae biet va ciing chinh diem dae biet d6 da 

dan den thuc te la viec ap dung BPKCTT 

ctia toa an ben canh nhtrng uu diem kh6ng 

th8 phu nhan thi rat c6 the se dan den tinh 

trang vi bao ve khan cap quyen, lgi Ich cua 

ben duong sir c6 yeu cau toa an ap dung 

BPKCTT nen lai lam anh huong, tham chl la 

lam thiet hai quyen, lgi Ich ctia ben duong sir 

* Giang vien Khoa luat dan sy 
Truong Dai hpc Luat Ha Npi 
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bj ap dung. Vi vay, viec ap dung BPKCTT 

cua toa an trong t6 tung dan su doi hoi phai 

dam bao nhung nguyen tac nhat djnh de tao 

ra su khach quan cua toa an trong viec giai 

quyet yeu cau cua duong su, dam bao su 

binh dang giua cac duang sir trong to tung 

dan su, tranh dugc sir lam quyen ctia duong 

su CO quyen yeu cau toa an ap dung 

BPKCTT d6ng thoi con bao ve dugc quyen, 

lgi Ich ctia duong sir bj ap dung BPKCTT. 

LI do khac de chting ra can phai tim hieu ve 

nguyen tac ap dung BPKCTT la trong qua 

trinh giai quyet vu an dan su, viec toa an 

xem xet, giai quyet yeu cau khan cap ctia 

duong su de ra quyet djnh ap dung 

BPKCTT la boat dpng to tung rat quan 

trpng. Hoat dpng t6 tung nay can thiet phai 

tuan theo nhtrng nguyen tac ma luat t6 tung 

dan su da quy djnh. 

Trong Bp luat t6 tung dan su (BLTTDS) 

ctia Viet Nam, BPKCTT dugc quy djnh tai 

Chuang VIII, bao g6m 28 dieu luat, ttr Dieu 

99 den Dieu 126. So vai cac quy djnh trong 

Phap lenh thti tuc giai quyet cac vu an dan su 

truoc day, cac quy djnh ve BPKCTT trong 

BLTTDS da dugc quy djnh cu the hon, day 

du hon nhung chua co dieu luat nao quy 

djah ve nguyen tac ap dung BPKCTT. Tuy 

nhien, chting ta van co the xac djnh dugc 

nhtrng nguyen tac co ban cua viec ap dung 

BPKCTT trong t6 tung dan su thong qua cac 

nguyen tac chung ma BLTTDS quy dinh va 

ttr chinh cac dieu luat ve BPKCTT trong 

Chuong Vlll BLTTDS. Nhin chung, trong t6 

tung dan su, viec ap dung BPKCTT phai 

dam bao cac nguyen tac sau: 

1. Nguyen t^c nhanh chong, kjp thoi 

Tinh chat dae trung, co ban ctia BPKCTT 

trong t6 tung dan sir la tinh khan cap va tinh 

tam thai. Vi thg, viec ap dung BPKCTT 

trong t6 tung dan su ctia toa an lu6n phai 

dam bao tinh nhanh nhong, kjp thai. Neu 

kh6ng nhanh chong ap dung BPKCTT thi 

tinh mang, sue khoe ctia duong su co the bi 

anh huong, chirng ctr, tai san de thi hanh an 

CO the bj huy hoai, tau tan... Noi each khac, 

toa an phai ap dung BPKCTT each nhanh 

chong thi moi kjp thai bao ve dugc quyen, 

lgi ich ctia duong sir trong vu an dan sir. De 

viec ap dung BPKCTT dugc nhanh chong, 

toa an can phai chu y nhtrng van de sau: 

- Cho phep va tao dieu kien thuan lgi cho 

nhiJng chti the co quyen yeu cau toa an ap 

dung BPKCTT dugc nop don yeu cau ap 

dung BPKCTT ke ca khi chua thu II vu an. 

Trong t6 tung dan sir, dua tren nguyen 

tac quyen tu dinh doat, cac chti the c6 quyen, 

lgi ich hgp phap nhu duong sir, nguoi dai 

dien etia duong su, co quan, to chtrc khoi 

kien cho nguoi khac co quyen yeu cau toa an 

ap dung BPKCTT vao bat ctr thoi diem nao 

trong qua trinh to tung khi thay can thiet 

(khoan 1 Dieu 99). Th6ng thuong, nhtrng 

chti the nay yeu cau toa an ap dung BPKCTT 

sau khi da khoi kien va vu an do da dugc toa 

an thu II. Ve nguyen tac, toa an cting chi can 

thiep de bao ve quyen, lgi ich cho cac chti 

the khi vu an dan sir da dugc yeu cau toa an 

giai quyet. Tuy nhien, d6i voi yeu cau toa an 

ap dung BPKCTT la yeu cau rat cap bach 

nen tai khoan 2 Dieu 99 BLTTDS da quy 

djnh theo huong khi can thiet, thai diî m som 
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nhat cho phep cac chti the yeu cau toa an ap 

dung BPKCTT la thai diem cting vol hanh vi 

nop don khoi kien, ttrc la khi chua thu li vu 

an dan sir. Quy djnh nay trong BLTTDS rat 

phti hgp voi tinh khan cap cua BPKCTT. Vi 

vay, de viec ap dung BPKCTT ctia toa an dam 

bao su nhanh chong, kjp thai thi ke ca trong 

truong hgp chua thu II vu an dan su, toa an 

cung can phai tao dieu kien thuan lgi cho cac 

chti the CO quyen yeu cau ap dung BPKCTT 

nop don yeu cau. Khi c6 don yeu cau toa an 

ap dung BPKCTT thi thu tuc nhan don yeu 

cau cung phai dugc quy djnh mpt each don 

gian nhat va voi thai gian ngan nhat. 

- Ngay sau khi nhan don yeu cau ap 

dung BPKCTT, toa an can phai xem xet, giai 

quyet ngay don yeu cau do trong thai gian 

ngan nhat. 

Theo quy djnh tai Dieu 99 BLTTDS, sau 

khi duang sir, nguoi dai dien hgp phap ctia 

duong sir, CO quan, t6 chtrc da khoi kien vi 

lgi Ich ctia nguai khac nhan thay quyen, lgi 

Ich ctia duong su can phai dugc toa an can 

thiep, bao ve ngay bang BPKCTT nen cac 

chti the nay lam don yeu cau nop den toa an 

thi don nay phai dugc toa an xem xet, giai 

quyet ngay. Viec xet don phai dugc tien 

hanh theo tinh than cang nhanh cang t6t. Vi 

the nguyen tac nhanh chong, kjp thoi chi 

dugc dam bao khi trong thai gian rat ngan, 

toa an da quyet djnh duge chap nhan hay 

khong chap nhan don yeu cau ap dung 

BPKCTT cua nguoi yeu cau. Mu6n ap dung 

nhanh chong BPKCTT trong t6 tung dan su 

thi truoc bet toa an phai nhanh chong ra 

quyet djnh ap dung BPKCTT. Neu cham ra 

quyet djnh thi rat co the quyen, Igi ich ctia 

duong sir se kh6ng bao ve dugc ntra va nhu 

vay duong sir se bj thiet hai. 

Quyet djnh ap dung BPKCTT chinh la co 

so phap li can thiet cho viec ap dung BPKCTT. 

Theo quy dinh tai DiSu 117 BLTTDS, Xhkm 

phan dugc phan c6ng giai quyet vu an co 

thai ban toi da la 3 ngay de ra quyet djnh ap 

dung BPKCTT neu truoc phien toa, duong 

sir yeu cau toa an ap dung BPKCTT va 

duong su kh6ng phai thuc hien nghTa vu bao 

dam theo quy dinh tai Di^u 120 BLTTDS. 

Neu tai phien toa ma duong sir co yeu eau 

toa an ap dung BPKCTT thi hpi d6ng xet xtr 

phai ra ngay quyet djnh ap dung BPKCTT 

hoac ngay sau khi nguoi yeu cau da thuc 

hien xong bien phap bao dam. Ngoai ra, neu 

truang hgp nguoi yeu cau toa an ap dung 

BPKCTT dua ra yeu cau vao thoi diem nop 

don khoi kien thi chanh an phai chl djnh 

ngay mgt tham phan thu II giai quyet don 

yeu cau va thoi ban t6i da ma tham phan ra 

quyet djnh ap dung BPKCTT chl la 48 tieng. 

- Quyet djnh ap dung BPKCTT ngay sau 

khi dugc ban hanh phai dugc nhanh chong 

thi hanh boi quyet djnh ap dung BPKCTT 

ctia toa an la quyet djnh co ngay hieu lire 

phap luat. De dap tmg su khan cap, viec t6 

chtrc thi hanh quyet djnh nay can phai dugc 

thuc hien theo nguyen tac cang nhanh cang 

t6t. Co nhu vay moi kjp thai bao ve dugc 

quyen, lgi Ich cua duong sir. 

ThSm quyen t6 chtrc, thi hanh cac quyet 

djnh vl BPKCTT trong t6 tung dan su hien 

nay theo luat djnh la cua co quan thi hanh an 

dan su. Dl thi hanh quyet dinh ap dung 
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BPKCTT mgt each nhanh, chong, kip thai, 

nham giai quylt nhu caU khan cap cua duong 

su, bao ve chung ctr, bao ve tai san cua duong 

su, CO quan thi hanh an dan sir can c6 sir hgp 

tac tich cue voi toa an va cac ben duong su, 

chu dpng tien hanh cac thti tuc can thiet de 

thi hanh quylt djnh ap dung BPKCTT. Vi 

du: Ngay sau khi ra quyet djnh ap dung 

BPKCTT la bien phap ke bien tai san, co 

quan thi hanh an can phai tien hanh cac thu 

tuc ke bien tai san nhu lap bien ban ve tinh 

trang tai san, giao tai san cho nguoi c6 dieu 

kien quan II de quan II tai san bj ke bien do... 

2. Nguyen tac dam bao quyen ty dinh 

doat ciia du-cng sy va nhirng nguffi co 

quyen yeu cau toa an ap dung BPKCTT 

Trong to tung dan sir, nhiing chti the co 

quyen, lgi Ich hgp phap co quyen tu dinh 

doat. Khi nhan thay quyen, lgi Ich ctia minh 

bj nguai khac xam pham, rat can toa an co 

bien phap can thiep ngay, hp c6 quyen tu 

quyet dinh lam don hay kh6ng lam dan yeu 

cau toa an ap dung BPKCTT. 

Khi hp CO don yeu cau thi toa an moi c6 

CO so phap II de ra quyet djnh ap dung 

BPKCTT. Hien nay, phap luat t6 tung dan su 

ctia nhieu qii6c gia (nhu My, Anh...) da quy 

djnh ve BPKCTT theo nguyen tac nay va 

nhu vay toa an khong the ra quyet djnh ap 

dung BPKCTT khi khong c6 yeu cau cua 

chti the CO quyen, lgi ich hgp phap... Dam 

bao quyen tu djnh doat ctia nhtrng nguoi c6 

quyen yeu cau toa an ap dung BPKCTT 

khong chi the hien qua viec toa an phai dam 

bao cho hg dugc nop don yeu cau ma con 

phai dam bao nguyen lie c6 yeu cau toa an 

ap dung BPKCTT thi toa an moi ra quyet 

djnh ap dung. Ngoai ra, vi BPKCTT chi la 

giai phap tam thai trong thai gian truoc mat 

nen khi tinh trang khan cap qua di, toa an 

can tao dieu kien thuan lgi cho cac chu the 

thuc hien quyen yeu cau toa an thay doi, b6 

sung, buy b6 BPKCTT da dugc ap dung. 

Dilu 121, Dilu 122 BLTTDS Viet Nam 

cting da ghi nhan quyen nay. Khi duong su 

yeu cau thay d6i, b6 sung, huy bo BPKCTT, 

toa an phai dong y va tao mgi dieu kien 

thuan lgi dam bao cho duong su thuc hien 

dugc quyen do. 

Tuy nhien, theo quy djnh tai khoan 3 

Dilu 99 va Dilu 119 BLTTDS, trong mgt s6 

truong hgp dae biet nhu can phai giao nguoi 

chua thanh nien cho ca nhan, co quan, t6 

chtrc nu6i duong, cham soc, giao due; can 

bugc mgt nguoi phai thuc hien truoc mpt 

phan nghTa vu cap duong, nghTa vu b6i 

thuong thiet hai tinh mang, strc khoe... toa an 

CO the tu minh ra quyet dinh ap dung BPKCTT 

ma kh6ng can phai dua vao don yeu cau ctia 

duong sir (khoan 1 den khoan 5 Dieu 102 

BLTTDS). Theo chung toi, quy djnh nay 

kh6ng the xem la vi pham den quyen tu djnh 

doat ctia duong su ma trai lai quy djnh nay 

da the hien su chti dpng cua toa an d6i vai 

viec bao ve quyen, lgi ich ctia tre chua thanh 

nien, ctia nguoi bj thiet hai tinh mang, sue 

kh6e hoac cua nguoi lao dgng. Nhiing doi 

tugng nay rat can ca xa hgi quan tam, bao 

ve. Neu vi li do nao d6 ma hg kh6ng co yeu 

cau toa an ap dung BPKCTT nhung toa an 
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nhan thay can phai can thiep ngay de bao ve 

quyen, Igi Ich cho hg thi toa an cm chu dgng 

ap dung BPKCTT. Dieu nay cting gop phan 

dam bao tinh nhanh chong, kjp thoi trong 

viec toa an quyet djnh ap dung BPKCTT 

trong t6 tung dan sir. 

3. Nguyen tac bao ve quyen, lgi ich cua 

cac ben duoTig su' va nguai lien quan 

Viec toa an ap dung BPKCTT se lien 

quan den quyen, lgi Ich ctia cac ben duong 

sir trong vu an dan su. Thong thuong, toa an 

ap dung BPKCTT la de dap irng nhu cau cap 

bach ctia ben duong sir c6 yeu cau toa an ap 

dung BPKCTT d6ng thai cting la nham bao 

ve kjp thoi quyen, lgi Ich cho ben duong su 

do. Tuy nhien, viec ap dung BPKCTT cua 

toa an khong phai de bao ve duy nhat quyen, 

lgi Ich ctia mgt ben duong su trong vu an 

dan sir ma trong boat dgng etia minh, toa an 

luon phai dam bao nguyen tac binh dang 

giira cac ben duong sir. Ngoai ra, viec toa an 

ap dung BPKCTT ciing con can phai dam 

bao quyen, lgi Ich ctia nhung chti the khac 

khong phai la duong su nhung co lien quan 

den viec ap dung BPKCTT. Vi vay, viec ap 

dung BPKCTT la viec giai quyet theo yeu 

cau cua ben duong sir co yeu cau nhung 

dong thoi phai xem xet, bao ve ca quyen, Igi 

Ich cua ben bi yeu cau ap dung BPKCTT va 

nhtrng nguoi lien quan. 

Doi vol nhtrng duong su co yeu cau hoac 

dugc nguoi khae yeu cau toa an ap dung 

BPKCTT, viec bao ve quyen, lgi ich ctia hg 

dugc nhan thay qua viee toa an nhanh chong 

ra quylt djnh ap dung BPKCTT dl c6 thi 

bao ve kjp thoi quyen, lgi Ich cho hp. Co thi 

noi rang viec toa an ra quyet djnh ap dung 

BPKCTT truac het nham mue dich kjp thai 

bao ve ben duong su dang eho rang minh c6 

quyen, lgi ich bj xam pham nen hp co yeu 

cau hoac hp dugc nguoi khac yeu cau toa an 

ap dung BPKCTT. 

Doi voi nguoi bj toa an ap dung BPKCTT 

thi mac dti hg la nguoi bi ap dung BPKCTT 

nhung dieu do kh6ng co nghia la hp eo dja vi 

bat binh dang voi ben duong su khac. Khi 

toa an ap dung BPKCTT, toa an cting phai 

thuc hien nhtrng hanh vi to tung do phap luat 

quy djnh de bao ve quyen, lgi Ich ctia ben bi 

yeu cau ap dung BPKCTT. Cting gi6ng nhu 

phap luat to tung dan sir ctia nhieu nuoc tren 

the gioi Phap luat to timg dan sy ctia Viet 

Nam quy djnh bien phap bao ve quyen, lgi 

Ich ctia nguoi bj ap dung BPKCTT la bupc 

nguoi yeu cau toa an ap dung BPKCTT phai 

thuc hien nghTa vu bao dam, ttrc la phai nop 

gia trj tai san (thong thuong la tien) nhat 

djnh de neu sau nay nhan thay viec yeu cau 

ap dung BPKCTT la sai thi da co san khoan 

tien do de boi thuong cho nguai bj ap dung 

BPKCTT (Dilu 120 BLTTDS). Vi thi, sau 

khi nhan don yeu cau ap dung BPKCTT thi 

toa an yeu cau nguoi c6 yeu cau ap dung 

BPKCTT phai nop tiln de bao dam cho yeu 

cau do. Neu nguoi nao c6 yeu cau toa an ap 

dung BPKCTT kh6ng dung thi nguoi do 

phai b6i thuong cho nguoi bj ap dung 

BPKCTT. Ngoai ra, trong truong hgp toa an 

tu minh ra quyet djnh ap dung BPKCTT 

khong dung thi toa an cting phai co trach 
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nhiem bli thuong cho nguoi bj ap dung 

BPKCTT (Dilu 101). Quy djnh nay dugc 

xem la chl tai dan su d6i voi nhtrng nguo'i 

dua ra yeu cSu ap dung BPKCTT kh6ng 

dting, nham ngan chan tinh trang lam quyen 

ctia nhtrng nguoi co quyen yeu cau cting nhu 

ctia toa an. Vi the khi nhan don yeu cau yeu 

cau toa an ap dung BPKCTT, toa an can phai 

giai thich cho nguoi yeu cau trach nhiem b6i 

thuong neu sau nay xae djnh yeu cau cua hp 

la kh6ng dung. Ngoai quy djnh ve bien phap 

bao dam, ve nghTa vu boi thuong, phap luat 

con ghi nhan cac chu the co quyen duge thuc 

hien hanh vi khieu nai, kien nghj ve viec ap 

dung BPKCTT. Bien phap khieu nai, kien 

nghj nay cting dugc xem la bien phap rat can 

thiet nham lam eho cac hoat dgng giai quyet 

vu an dan sir dugc dting dan neu nhu co chti 

the cho rang toa an, co quan thi hanh an co 

nhtrng hanh vi, quyet djnh kh6ng dting khi 

quyet djnh va thuc hien ap dung BPKCTT. 

D6i voi nguoi lien quan den viec ap 

dung BPKCTT, khi toa an quyet djnh ap 

dung BPKCTT cting nhu khi co quan thi 

hanh an thuc hien quyet djnh ap dung 

BPKCTT, toa an va co quan thi hanh an can 

phai chti y bao dam quyen, lgi ich ctia hg. 

Hg kh6ng phai la duong sir trong vu an dan 

sir nhung rat co the viec ap dung BPKCTT 

lai lam cho quyen, lgi ich ctia hg bj anh 

huong. VI du khi toa an xem xet, ra quylt 

djnh BPKCTT la ke bien nha dl thi hanh an, 

tranh viee tau tan thi b6 me gia, nhtrng dtra 

con nho dang thuge trach nhiem nu6i duong 

cua nguai bj ap dung BPKCTT la nhtrng 

nguoi lien quan cting can phai dugc quan 

tam bao ve... 

Nhu vay, viec xem xet, quyet djnh ap 

dung BPKCTT ctia toa an can phai dugc can 

nhac, xem xet theo nguyen tac bao dam hai 

hoa quyen, lgi ich ctia cac ben duong sir va 

nguai lien quan den vu an dan su. Viec ap 

dung BPKCTT khong the vi dap ung yeu 

cau khan cap cua mgt ben duong su ma bo 

qua quyen, lgi ich ctia ben duong sir con lai 

va nhtrng nguai lien quan. 

4. Nguyen tac bao dam su* tu-ong xirng 

vol yeu cau ciia ngiroi co quyen yeu cau toa 

an ap dung bien phap khan cap tam thoi 

Thuc chat, nguyen tac nay dugc xac djnh 

dua tren nguyen tac bao dam quyen tu djnh 

doat ctia nhtrng chti the co quyen, lgi Ich hgp 

phap trong t6 tung dan su. BPKCTT thuong 

dugc toa an quyet dinh ap dung dua tren co 

so CO yeu cau ctia chu the c6 quyen yeu cau. 

Hg dugc quyen lira chgn BPKCTT ma theo 

hg la phti hgp vol thuc te dang xay ra. Vi the 

khi toa an xem xet de quyet dinh ap dung 

BPKCTT cu the nao truac het phai dua vao 

yeu cau ctia cac chu the do. 

Ngoai yeu cau phai xac djnh BPKCTT 

nao de ap dung sao cho vtra phti hgp, hieu 

qua, vtra dam bao t6n trgng quyen tu djnh 

doat cua nguoi yeu cau thi mgt yeu cau niia 

khi toa an quyet djnh ap dung BPKCTT la 

phai ap dung tuong xtmg vai mirc do nghTa 

vu phai thi hanh. Trong quy djnh tai Dieu 

101 BLTTDS, toa an phai b6i thuong neu 

nhu quyet djnh ap dung BPKCTT khong 

dung do ap dung bien phap khac so vai bien 
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phap dugc yeu cau hoac vugt qua yeu cau 

ctia chu the yeu cau. Nhu vay, khi cac chti 

the CO quyen yeu cau dua ra mtre can phai 

thi hanh thi toa an can phai xem xet de co 

quyet djnh ap dung BPKCTT tuong xung 

voi mtic do thi hanh nghTa vu. 

Tom lui, viec ap dung BPKCTT trong t6 

tung dan su can phai tuan theo b6n nguyen 

tac CO ban da neu tren. Vi hoat dgng ap dung 

BPKCTT trong qua trinh giai quyet vu an 

cua toa an duge tien hanh theo quy djnh cua 

phap luat t6 tung dan sir nen mu6n boat dgng 

nay dam bao dugc b6n nguyen tac ma chting 

toi da xac djnh 6 tren thi truac bet cac dieu 

luat ctia BLTTDS can phai dugc quy djnh cu 

the sao cho the hien ro tinh nhanh chong, kjp 

thoi trong viec quyet djnh ap dung BPKCTT, 

bao dam quyen tu djnh doat ctia duong sir, 

dam bao tinh tuong xung vol yeu cau ctia 

nguai yeu cau toa an ap dung BPKCTT. Tuy 

nhien, nghien cuu cac quy djnh ctia phap luat 

to tung dan su Viet Nam hien nay ma chti 

yeu la nghien cti'u BLTTDS, chting ta co the 

nhan thay chua c6 dieu luat nao quy djnh 

rieng ve nguyen tac ap dung BPKCTT. Mat 

khac, theo chting t6i, trong mgt s6 dieu luat 

ciia BLTTDS cting chua dam bao dugc cac 

nguyen tac tren. Vi the, chting t6i de nghi 

stra doi, b6 sung mpt s6 van de sau day de 

viec ap dung BPKCTT trong to tung dan sir 

dam bao dugc cac nguyen tac da xac djnh: 

- Trong BLTTDS, tai phan nhtrng quy 

djnh vl ap dung BPKCTT, BLTTDS cin 

phai CO dieu luat rieng quy dinh ve nguyen 

tac ap dung BPKCTT. Dieu luat nay can 

phai neu cu the cac nguyen tac ma viec ap 

dung BPKCTT can phai dam bao. 

- De dam bao tinh nhanh chong, kjp thai 

trong viec ap dung BPKCTT. Dilu 117 

BLTTDS can quy djnh cu the hon thti tuc 

nhan don yeu cau toa an ap dung BPKCTT, 

vl du nhu khi nhan don yeu cau do thi nguoi 

nop don phai lam thti tuc gi, d6i voi 

BPKCTT nao thi nguai yeu cau phai chung 

minh cho yeu cau ctia minh, chtrng ctr de 

chung minh cho yeu cau d6i voi timg BPKCTT 

la gi... Hien nay, Dieu 117 BLTTDS chua 

quy djnh ro ve boat dpng chtrng minh khi co 

yeu cau toa an ap dung BPKCTT. 

- Thoi ban 3 ngay ke ttr ngay nhan don 

yeu cau ap dung BPKCTT, toa an phai xem 

xet de quyet djnh ap dung BPKCTT theo 

quy djnh tai khoan 2 Dieu 117 BLTTDS van 

ehua hgp 11. Trong nhieu truong hgp, vi tinh 

the khan cap thi thoi han 3 ngay de toa an 

quylt djnh ap dung BPKCTT la qua dai. Vi 

thi khoan 2 Dilu 117 BLTTDS cSn quy djnh 

cu thi doi voi BPKCTT nao thi toa an can 

phai ra ngay quyet djnh ap dung. 

- Theo quy djnh tai khoan 3 Dieu 99 va 

Dilu 119 BLTTDS, toa an c6 quyln tu minh 

ap dung BPKCTT ma khong can dua vao 

yeu cau ctia duong su. Theo chting t6i, de 

dam bao quyln tu djnh doat cua duong sir, 

mat khac cung la dl giam di tu tuong "ngai" 

ap dung BPKCTT ctia toa an, khoan 3 Dilu 

99 va Dilu 119 BLTTDS cSn ban chl ban 

ntra cac truong hgp toa an tu minh ap dung 

BPKCTT boi thuc tl to tung dan sir cho ihky 

rk It khi toa an tu minh quyet djnh ap dung 

BPKCTT./. 
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