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THdl DIEM PHAT SINH HIEU l^C PHAP lUijiT CI )A H^P OdNG VAY T/il SikN 

VA HOP D 6 N 6 U N G CHO TAI SiiN THEO QUY DjNH CI)A BQ L U | T DAN $1/ NJlM 2005 

1. Thai diem phat sinh hieu luc ciia 

hop dong la mot trong nhirng can cii" de 

phan loai hgp dong dan sy 

Phan loai hgp dong theo cac tieu chi 

phap II khac nhau dugc coi la mgt trong 

nhung phuong phap co ban va truyen th6ng 

ma gioi nghien ctru luat hpc thuong ap dung 

khi tim hieu ve che djnh phap luat nay. Co 

nhieu each phan loai cac hgp dong dan su 

th6ng dung dugc quy djnh trong Bp luat 

dan sir (BLDS) nam 2005; chting co the 

phan thanh hgp d6ng chinh va hgp d6ng 

phu, hgp dong song vu va hgp d6ng don vu, 

hgp d6ng co den bti va hgp d6ng kh6ng co 

den bti, hgp d6ng vi lgi Ich ctia nguo'i thtr 

ba, hgp dong co dieu kien... Trong pham vi 

bai viet nay, tac gia mu6n trao d6i mgt vai y 

kien va binh luan ve each phan loai hgp 

dong dan su dua tren tieu chl la thoi diem 

phat sinh hieu lire ctia hgp d6ng va viec 

phan loai cu the doi vai mgt s6 hgp d6ng 

dugc quy djnh trong BLDS. 

Cach phan loai hgp d6ng nay da xu4t hien 

ttl rat lau trong cac tai lieu co nghien ctru vl 

ITnh virc phap luat dan su. Tieu chl de phan 

loai chting la can ctr vao thai diem phat sinh 

hieu lii'c cua hgp dong. Theo cac luat gia La 

Ma thi can ctr vao thai diem phat sinh hieu 

TfiS. VU TH! HONG YEN * 

luc ctia hgp dong, hgp d6ng dugc chia thanh 

hgp d6ng thuc te va hgp d6ng ung thuan.^'^ 

Trong cu6n "Dai cuong phap luat ve phap 

luat hgp d6ng", tac gia Corinne Renault-

Brahinsky da phan loai hpp d6ng thanh 2 

loai: hgp d6ng mang tinh chat thoa thuan va 

hgp d6ng kh6ng mang tinh chat thoa thuan.^ ' 

Tien sT luat khoa, luat su Nguyen Manh 

Bach trong cu6n "Phap luat ve hgp dong" cting 

dua ra each phan loai hgp d6ng thanh hgp 

d6ng thoa thuan y chi, trgng the va giao nap.' ^ 

Trong giao trinh luat dan su Viet Nam 

ctia Truo'ng Dai hgc Luat Ha Ngi, hgp d6ng 

Cling dugc phan thanh 2 loai hgp dong ung 

thuan va hgp d6ng thuc te.*"*' 

Nhu vay, cac each phan loai tren deu dua 

tren tieu chl chung th6ng nhat la can cu vao 

thai diem phat sinh hieu luc ctia hgp dong, 

tuy nhien he qua c6 khac nhau. Co each phan 

loai dua ra 2 loai hgp dong: hgp dong ung 

thuan va hgp d6ng thuc tl hoac hgp d6ng 

mang tinh chat thoa thuan va hgp dong 

khong mang tinh chat thoa thuan; c6 each 

phan loai dua ra 3 loai hgp d6ng: hgp ding 

thoa thuan y chi, hgp d6ng trgng thi va hgp 

Giang vien Khoa luat dan su 
Trudng Dai hpc Luat Ha Noi 
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dong giao nap. Chung ta se theo each phan 

loai nao neu cting dua tren tieu chl de phan 

loai la can ctr vao thai diem phat sinh hieu 

luc ctia hgp d6ng? 

Thoi diem phat sinh hieu luc ctia hgp 

dong dan sir duge quy djnh tai Dieu 405 

BLDS nam 2005: "Hop dong duac giao ke! 

hap phdp CO hieu luc lii' thdi diem giuo kel, 

irit incdng hop cue ben co thod thudn khdc 

huge phdp ludt eo quy dinh khue ". Nhu vay, 

thai diem phat sinh hieu lire ctia hgp d6ng 

dugc xac djnh tren 3 thai diem theo thtr tu 

nhu sau: 1) Thai diem do phap luat quy djnh 

cu the; 2) Thoi diem do cac ben thoa thuan; 

3) Thai diem giao ket hgp dong. 

- Phap luat quy djnh ve thai diem phat 

sinh hieu lire ctia hgp d6ng d6i vol nhung 

loai hgp d6ng co tinh chat phtrc tap, de phat 

sinh tranh chap va neu hgp d6ng do bj vo 

hieu se anh huong den quyen va lgi Ich hgp 

phap ctia nhieu chti the co lien quan. Nhtrng 

hgp dong CO doi tugng la tai san co dang ki 

quyen so htiu thuong phai tuan thti cac quy 

djnh ctia phap luat ve thoi diem phat sinh 

hieu luc ctia hgp d6ng. Nha lam luat chgn 2 

each thtrc de xac djnh thai diem phat sinh 

hieu liiC ctia hgp d6ng do la: 1) Thai diem 

Ciic ben chuyen giao cho nhau doi tugng ctia 

hgp dong; 2) Thoi diem cac ben phai tuan 

thu cac thti tiic phap II nhat djnh nhu phai 

cong chtrng hoac chtrng thuc; phai dang ki 

hoac xin phep. :• : _,.:: :,-,.,! , , 

- Thoi diem phat sinh hieu lire ctia hgp 

dong cung co the do cac ben thoa thuan. Cac 

chti the CO the xac djnh thai diem phat sinh 

hieu luc ctia hgp d6ng theo cac phuang thtrc 

sau: 1) Khi co su kien cu the nao do da xay 

ra; 2) trong quang thai gian nhat djnh; 3) 

phai tuan thu cac thti tuc luat djnh. 

- Hgp dong dan su phat sinh hieu lire 

phap luat tai thai diem hgp d6ng do dugc 

giao ket.*"'' 

Nhu vay, thoi diem giao ket hgp d6ng 

ehinh la thoi diem cac ben da dat duge sir 

th6ng nhat y chi ve npi dung co ban trong 

bgp d6ng. Neu can ctr vao phuong thtrc giao 

ket hgp dong thi khi ben de nghj nhan dugc 

tra loi chap nhan giao ket hgp dong thi coi 

nhu hgp dong da giao ket; neu can ctr vao 

hinh thtrc hgp d6ng dugc giao ket thi hgp 

d6ng mieng duge giao ket khi cac ben da 

thoa thuan xong ve npi dung co ban trong 

hgp dong, con hgp dong van ban dugc giao 

ket khi ben sau cting kl vao van ban. 

Xac djnh thai diem phat sinh hieu lire 

cua hgp dong co y nghTa phap II rat quan 

trgng trong viec thuc hien quyen va nghTa vu 

ctia cac ben trong hgp d6ng. Chi khi nao hgp 

d6ng phat sinh hieu lire thi ben c6 quyen mai 

CO the yeu cau ben c6 nghTa vu phai thuc 

hien dung, day dti nghTa vu da cam ket. Neu 

ben CO nghia vu kh6ng thuc hien thi ben co 

quyen c6 the khoi kien bupc ben co nghTa vu 

phai thuc hien va.neu gay thiet hai thi phai 

bli thuong thiet hai. Ngugc lai, neu hgp 

dong chua phat sinh hieu luc ma cac ben da 

thuc hien hgp dong tren thuc te thi viec thuc 

hien do cting kh6ng dugc phap luat bao hp. 

Trong truong hgp nay neu c6 phat sinh tranh 

chSp thi phap luat cung kh6ng thtra nhan gia 
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trj cua hgp d6ng do va cac ben phai hoan tra 

cho nliau tat ca nhtrng gi da nhan. Vi du: 

Theo quy djnh ctia phap luat hgp dong mua 

ban nlia o phat sinh hieu lire tai thai diem 

hgp ding do dugc c6ng chtrng hoac chtrng 

thuc. Nhung tren thuc te neu cac ben moi chi 

lap hgp d6ng bang van ban nhung chua c6ng 

chtrng; cac ben da giao nha va thanh toan 

tien nhung sau d6 mpt ben khai kien den toa 

an thi toa an se tuyen bo hgp d6ng vo hieu vi 

vi pham dieu kien ve hinh thtrc cua hgp d6ng 

nen chua phat sinh hieu luc phap luat, cac 

ben phai hoan tra lai nha va tien nha. 

Thoi diem phat sinh hieu luc ctia hgp 

d6ng lai dugc sap xep theo thtr tu tren xuat 

phat ttr nhtrng li do sau day: Theo nguyen tac 

chung khi ap dung phap luat thi nhting dieu 

luat the hien dual dang cac quy pham menh 

lenh luon phai dugc tuan thti tuyet d6i. Nhu 

vay neu phap luat da xac djnh thoi diem phat 

sinh hieu lire cho ttrng loai giao djch, hgp 

d6ng cu the thi khi cac ben thuc hien hgp 

d6ng moi phat sinli hieu luc. Do vay, thai 

diem phat sinh hieu lire ctia hgp d6ng do phap 

luat quy djnli se giu \'j tri uu tien so mpt. 

Ben canh do thoi diem phat sinh hieu luc 

cua hgp d6ng con do cac ben thoa thuan. 

Trong quan he dan sir, phap luat bao gio 

cting t6n trpng sir thoa thuan, djnh doat ctia 

cac chu the neu su djnh doat do la hgp phap. 

Do vay. neu cac ben da thoa thuan lira chgn 

xac djnh thai diem phat sinh hieu luc (thai 

diem hgp dong co gia trj phap II) thi su thoa 

thuan a} se co hieu luc nhu phap luat dii vai 

cac ben. Doi voi loai hgp dong phap luat co 

quy djnh vl tho'i dilm phat sinh hieu lire cua 

hgp d6ng nhu tai thod diem cong chung, chung 

thuc hoac dang kl thi cac ben chl co the thoa 

thuan hgp ding phat sinh hieu lire sau thai 

diem c6ng chtrng hoac chung thuc. Nhu vay, 

hgp dong se phat sinh hieu luc neu thoa man 

ca quy djnh ctia phap luat va co su thoa 

thuan ctia cac ben (tuy nhien sir thoa thuan 

nay phai t6n trgng quy djnh ctia phap luat). 

Cuoi cting, neu phap luat khong co quy 

djnh rieng va cac ben cting kh6ng c6 thoa 

thuan cu the thi thoi diem phat sinh hieu lire 

ctia hgp dong chinh la thai diem hgp d6ng 

dugc giao ket (khi co sir thong nhat y chl 

ctia cac ben). 

Tren co so phan tich thai diem phat sinh 

hieu lire phap luat cua hgp d6ng noi tren, 

chting ta thay tho'i diem nay co the dugc xac 

djnh theo thoa thuan hoac theo quy djnh cua 

phap luat. Trong pham vi nghien ctm 6 day, 

chting ta se chi quan tam den thai diem phat 

sinh hieu lire phap luat etia hgp d6ng do 

phap luat quy dinh; de ttr do phan loai cac 

hgp dong dan su cii the mgt each chinh xac 

nhat. Nha lam luat chgn 3 tho'i diem sau day 

de xac djnh hieu lire ctia hgp dong dan su: 

- Tho'i diem chuyen giao doi tugng ciia 

hgp dong (hay con ggi la hgp dong thuc te): 

La hgp d6ng phat sinh hieu luc tai tho'i diem 

cac ben da chuyen giao cho nhau doi tugng 

ctia hgp d6ng. 

- Thoi diem hoan tat cac thti tuc luat djnh 

(hgp d6ng trgng the hay con ggi la hgp ding 

phai tuan thti thti tuc): La hgp ding phat sinh 

hieu lire khi cac ben da hoan tk cac thu tuc 

luat dinh. \' •tn ::-.:•'.. i... _. 
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(Hai thoi diem tren con c6 the dugc ggi 

la nhirng quy djnh cii the ctia phap luat ve 

thai diem phat sinh hieu liic cua hgp d6ng) 

- Thoi diem hgp dong dugc giao ket (hay 

con gpi la hgp d6ng ung thuan): La hgp 

dong phat sinh hieu luc tai thai diem giao 

kit - thoi diem cac ben da th6ng nhat y chi 

ve npi dung ctia hgp dong. (Thai diem nay 

con dugc ggi la quy djnh chung ctia phap 

luat ve thai diem phat sinh hieu lire phap luat 

cua hgp dong). 

Nhu vay, khi xem xet hieu luc ciia hgp 

dong cu the, chting ta thay chiing khong thupe 

vao truang hgp phap luat quy djnh cu the va 

cac ben cung kh6ng co thoa thuan xac djnh ve 

thai diem phat sinh hieu lire thi hgp d6ng do 

se thuoc vao nh6m hgp dong irng thuan - nhom 

nhtrng quy djnh chung cua phap luat ve thoi 

diem phiil sinh hieu hrc cua hgp dong. 

2. Phan loai hop dong vay tai siin va 

hop dong tang cho tai san can cu' vao thoi 

diem phat sinh hieu luc ciia hgp dong 

Hien tai con co nhirng quan diem khac 

nhau trong each phan loai d6i vol cac hgp 

dong dan sir thong dung dugc quy djnh trong 

BLDS ma chiing toi mu6n dua ra nhung 

phan lich va binh luan, do la hgp d6ng vay 

tiii san, hgp dong tang eho tai san. Bang viee 

chi ra nhung hgp dong do thuoc loai nao de 

.xac djnh thoi diem phat sinh hieu luc cua 

chiing. ben co nghTa \ii da phai chju trach 

nhiem \'e viec thirc hien nghTa vu cua minh 

ha)' chua... co y nghTa phtip II quan trpng de 

lao lap si,r an loan cho nhung giao djch va la 

ciin ctr de giai qu> et neu c6 tranh chap xa_\' ra. 

2.7. Doi vdi hop dong vay idi san 

Hgp d6ng vay tai san la hgp ding ung 

thuan hay hgp d6ng thuc tl"̂  Hgp ding nay 

phat sinh hieu luc phap luat vao thai diem 

nao: khi cac ben thoa thuan xong npi dung 

CO ban ctia hgp dong hay khi ben cho vay da 

chuyen giao tai san vay cho ben vay? 

Tac gia Pham Van Tuyet cho rang: hgp 

dong vay tai san la hgp dong thuc te, viec htra 

cho vay kh6ng phai la can ctr phat sinh quyen 

yeu cau ctia ben di vay trong bgp dong.'*'* 

Tac gia Btii Dang Hieu lai c6 quan diem 

khac: hgp dong vay tai san la hgp d6ng ung 

thuan, c6 hieu luc ke ttr thai diem giao ket.'''' 

Tae gia Nguyen Ngpc Dien eung dua ra 

nhan xet: hop d6ng vay tien trong luat Viet 

Nam hien hanh la hgp dong ung thuan, tuy 

nhien de bupc ben cho vay phai chuyen giao 

so tien va) nhu da cam ket la rfit kho thi hiinh 

tren thuc te, kc ca ben \'ay co theo duoi cac 

thu tuc tu phap; hau qua nhieu lam la ben 

vay chl c6 the )'eu ciiu boi thuang thiet hai. 

Tap the tac gia Nguyen Xuan Quang, Le 

Nit, Nguyen H6 Bich Hang cho rang: hgp 

ding vay tai san co the la hgp dong thuc te 

hoac hgp dong ung thuan nhtrng cac tac gia 

nay khong dua ra giai thich cu the cho quan 

diem do ctia minh.' ' 

Nhu vay, dl khang djnh hop dong vay 

tai san la hgp d6ng thi,tc te hay ung thuan 

chting ta phai xac djnh: quyen \a nghia \u 

cua Ccic ben phat sinh khi niio: khi giao ket 

hay khi chuyen giao tai san va) cho nhau? 

Phap luat hien hanh khong co qu) dinh 

cu the vl thai diem phai sinli hieti luc cua 
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hgp ding vay tai san. Dieu 473 ctia BLDS 

quy djnh ve nghTa vu cua ben cho vay nhu 

sau: " . . .1 . Giuo tui sun eho ben vuy day du. 

diing chui luong. sd luang vdo thdi diem vu 

diu diem du thod thudn;...". Nhu vay, theo 

quy djnh tren thi hgp dong vay tai san mang 

tinh c\\k ctia hgp dong ung thuan, dugc phat 

sinh tai thai diem giao ket. Cu the la neu hpp 

d6ng vay dugc kl ket dual hinh thtrc mieng 

thi phat sinh hieu lire khi da thoa thuan xong 

ngi dung co ban ctia hgp d6ng (nhu s6 tien 

cho vay, thai han giao tien, lai suat, thai 

ban...); neu hpp d6ng vay dugc ki ket duai 

hinh thtrc van ban thi phat sinh hieu luc khi 

ben sau cting kl vao van ban. Nhu vay. sau 2 

thcri diem neu tren thi ben vay co quyen yeu 

cau ben cho vay phai thuc hien dung nghTa 

vu da cam ket, trong do co nghTa vu bupc 

phai chuyen giao khoan tien vay. Neu ben 

vay ttl' ch6i khong chuyen giao tien vay nhu 

da cam ket thi se chju trach nhiem dan sir gi 

truac ben vay: 

- Bupc phai chuyen giao tai san cho vay 

nhu da cam ket neu kh6ng cac co quan nha 

nuac CO tham quyen se ap dung cac bien 

phap cuang che bat bupc phai chuyin giao? 

- Hay chi phai chju trach nhiem bli 

thuong thiet hai neu ben vay chirng minh 

dugc nhtrng thiet hai da thuc tl xay ra hay 

chae chan xay ra neu kh6ng c6 dugc so tiln 

vay nhu da thoa thuan voi ben cho vay? 

- Hoac phai chju d6ng thai ea hai trach 

nhiem dan sir neu tren? 

Theo li luan ve trach nhiem dan su do vi 

pham nghTa \'u trong hgp ding thi ben cho 

vay phai bugc chuyen giao tai san vay va boi 

thuong thiet hai nlu co. Nhung thuc te giai 

quylt tranh cbSp tren da cho thay phuong an 

thtr nhat va phuang an thtr ba khong the thuc 

hien dugc, chi co the ap dung dugc each giai 

quylt thtr hai. N I U ben vi pham nghTa vu 

(ben cho vay) chung minh la hg kh6ng co 

kha nang tiep tuc thuc hien nghTa vu (kh6ng 

CO tien de cho vay ntra) thi chi phai b6i 

thuang nhting thiet hai thuc te da xay ra cho 

ben di vay do kh6ng vay dugc so tien nhu da 

cam ket. Thuc te co quan thi hanh an cung 

kh6ng the ke bien, niem phong, ban dau gia 

nlia 6 hoac cac tai san khac thuge so htru cua 

ben cho vay de lay tien chuyen cho ben di 

vay nhu hgp d6ng da ki ket. Tac gia Nguyen 

Ngpc Dien ciing theo quan diem nay (nhu da 

phan tich 6 tren). 

Lien quan den thoi diem phat sinh hieu 

luc hgp d6ng cua hgp dong vay tai san do la 

van de chirng ctr de chtrng minh ve sir ton tai 

ctia hgp dong d6 tren thuc te. Neu hgp dong 

vay dugc ki ket bang van ban thi ben vay 

moi CO the yeu cau ben cho vay chju trach 

nhiem neu tren neu vi pham nghTa vu giao 

tien vay vi do la thuoc loai hgp dong ung 

thuan. Con neu hgp dong vay chi dugc giao 

ket bang mieng thi se kh6ng c6 chtrng ctr de 

bugc ben cho vay phai chju trach nhiem va 

khi do coi nhu hgp dong vay chua phat sinh 

hieu luc phap luat. Hgp ding vay giao kit 

bang mieng chi phat sinh hieu lire khi ben 

cho vay da chuyen giao tiln vay cho ben vay 

va giay bien nhan tien vay se la bang chimg 

cua viec giao ket hpp ding - luc nay hgp 
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dong vay mang dae diem ctia loai hpp d6ng 

thuc te. Tuy nhien, trong truong hgp hgp 

dong giao ket bang mieng nhung co cae 

chung ctr khac chung minh dugc sir t6n tai 

ctia quan he vay tien (nhu c6 it nhat 2 nguoi 

lam chtrng hoac cac ben thtra nhan hgp dong 

vay giao ket mieng...) thi ben cho vay van 

phai chju trach nhiem ve loi cam ket ctia 

minh vi hgp d6ng da phat sinh hieu lire ke ttr 

thoi diem giao ket. Ttr su phan tich tren, 

chting toi CO the dua ra ket luan nhu sau: 

Theo quy djnh etia phap luat hien hanh thi 

hgp dong vay tai san mang ban chat phap II 

cua loai hgp d6ng ung thuan; tuy nhien khi 

bupc ben eho vay phai chju trach nhiem ve 

viec chuyen giao tien vay con phu thuge vao 

van de cac chu'ng ctr phap II de chirng minh 

sir ton tai ctia hgp d6ng vay do. -• 

C6 y kien con cho rang: Hgp d6ng vay 

CO lai la bgp d6ng ung thuan con hgp d6ng 

vay khong co Iai la hgp d6ng thuc te. Hgp 

dong vay kh6ng co lai la hgp d6ng khong c6 

den bti cho nen quyen can nhac quyet djnh 

cuoi cting luon thuge ve ben cho vay cho den 

thai diem hg chuyen giao d6i tugng vay cho 

ben vay. Hay noi each khac, trong hgp dong 

vay kh6ng c6 lai thi sir cam ket ciia ben cho 

vay kh6ng co gia trj rang bugc cho den khi 

ben vay da chuyen s6 tien vay eho ben vay 

xac lap quyen sa biiu. Hgp d6ng vay c6 lai la 

hgp dong CO den bti co hieu luc khi cac ben 

da giao ket xong (ke ca bang loi noi va bang 

vSn ban), theo d6 ben eho vay phai chuyen 

giao ngay tien vay theo dung nhu cam ket 

(dung ve s6 Iupng, thai ban, chat Iupng...). 

Chting t6i kh6ng d6ng tinh vai quan diem 

nay boi le tinh chat den bti hay khong din bti 

cua hpp d6ng kh6ng lam thay doi ban chit 

phap li ctia hpp d6ng vay, cting nhu khong 

anh huong gi den thoi diem ben eho vay phai 

CO nghTa vu chuyen giao tien vay. Tinh chat 

den bti trong hpp d6ng chi khang djnh viec 

CO hay kh6ng c6 nghTa vu tra lai ctia ben vay 

sau khi hpp d6ng da phat sinh hieu lire phap 

luat. Cho dti c6 tien lai hay kh6ng co tien lai 

thi mpt khi cac ben da giao ket hpp d6ng, 

hpp d6ng da phat sinh hieu lire (co bang 

chtrng ve su giao ket hgp d6ng: quyen va 

nghTa vu cu the ctia cac ben dugc ghi ro 

trong van ban hgp d6ng) thi ben cho vay 

phai thuc hien dting cam ket ciia minh, neu 

vi pham gay thiet hai thi phai chju trach 

nhiem b6i thuong. Nhu vay, van de mau 

eh6t 6 day la khi nao phap luat bao hp quyen 

yeu eau ctia ben vay? Do la khi khi ben vay 

dua ra dugc bang chtrng cho su cam ket thoa 

thuan etia minh: hoac giao ket bang van ban 

hoac phai chuyen giao khoan tien vay va 

kem theo giay bien nhan tien vay. 

2.2. Ddi vdi hop dong tdng cho tdi sdn 

Hpp ding tang cho tai san thupe loai hpp 

ding nao: Hgp d6ng ung thuan, hpp dong 

thirc tl hay hpp ding trpng the? Truoc het, 

chung ta cting di tim hieu y kien ciia cac 

chuyen gia phap luat ve van de nay. Phan 

Ion eae tae gia diu cho rang hgp dong tang 

cho la hgp ding thuc te.''"^ 

Hgp ding tang cho tai san la loai hgp 

dong ma thoi dilm phat sinh hieu lire phap 

luat do phap luat quy djnh cu the. Theo quy 
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djnh trong BLDS co 2 tho'i diem phat sinh 

hieu luc cua hgp dong tang cho la: 

- Thai diem ben tang cho nhan tai san: 

neu dii tugng cua hpp d6ng tang cho la tai 

san khong dang ki quyen so htiu.' 

- Thoi diem dang kl (dang ki sang ten chtr 

kh6ng phai dang ki giao djch): neu doi tugng 

cua hgp dong tang cho la tai san co dang ki 

quyen so hiru.""* Rieng doi voi tang cho nha 

6 thi thai diem phat sinh hieu lire cua hgp 

dong la khi hoan lat thu tuc cong chtrng.' '̂ 

Nhu vay. BLDS can ctr vao thai diem 

chuyen quyen so hiiu d6i vai tai san tang cho 

de xac djnh thai diem co hieu luc cua hgp 

dong. Fheo nguyen tac chung, thoi diem 

chuyen quyen sa huu doi vai tai san kh6ng 

c6 dang kl qu)en so hiru lii thai diem chuyen 

giao tiii san d6; con doi vol tai san co dang ki 

quyen so htru la thoi diem sang ten chti so 

hu'u tai sim. Cac quan diem cho rang hgp 

d6ng tang cho tai san la hgp d6ng thuc te 

dua tren lap luan sau: 

Thir nhdt, hgp d6ng tang cho chi phat 

sinh hieu lire khi ben dugc tang cho nhan tai 

san ha)' ben tang cho chuyen giao tai san. 

Nhan tai san a day co the la nhan thuc tl tai 

san (d6i voi tai san khong dang kl quyen so 

hiru) hoac nhan phap II d6i vai tai san (sang 

ten chti so htru doi voi tai san co dang ki 

quyen so huu). Hinh thtrc eua hpp ding tang 

cho (mieng. van ban, co c6ng chung, chtrng 

thij'c...) khong quan trpng \i khong chi phii 

den hieu krc cua hgp dong tang cho. 

Thie hui. do hgp dong tang cho la hgp 

d6ng khong co tinh den bti nen quyet djnh. 

can nhac cu6i cting luon thuoc ve ben tang 

cho tai san. Do vay, cho dti da cam ket ve 

viec tang cho, tham chl ke ca dat but ki hgp 

d6ng hay hgp dong da cong chtrng nhung 

ben tang cho van c6 quyen thay d6i, ttr bo y 

djnh tang cho tai san do. Chi khi nao ben 

tang cho da chuyen giao tai san va ben dugc 

tang cho da nhan tai san thi hgp d6ng tang 

cho moi phat sinh hieu lire va cung la thai 

diem cham diit hieu luc ctia hgp d6ng. Ben 

tang cho chi phai chju trach nhiem sau khi 

chuyen giao tai san tang cho khi tang cho tai 

san ctia nguai khac hay kh6ng neu khuyet tat 

cua tai san tang cho. 

Mgt van de chiing toi muon ban luan trao 

d6i a day la hgp d6ng tang cho tai san luon 

la hgp d6ng thuc te thi co thoa dang trong 

viec bao ve quyen va lgi Ich ctia cac ben hay 

kh6ng, nhat la doi vai ben dugc tang cho? 

Neu chting lu6n la hgp dong thuc te thi se 

lam phat sinh mgt so ban che sau day: 

- D6i tugng ctia hgp d6ng tang cho phai 

lu6n la vat co that, cac ben kh6ng the thoa 

thuan tang cho tai san se hinh thanh trong 

tuong lai theo nhu y kien etia tae gia Btii 

Dang Hieu. Nhung tren thuc te, chting ta 

thay nhung giao djch tang cho tai san hinh 

thanh trong tuong lai dugc xac lap kha pho 

bien. Vi dij, A biet nghe mge cam ket se tang 

cho B mgt chiec ban hgc ma A se dong trong 

2 ngay toi, A se tang cho B chiec nhan vang 

ma A dang gia c6ng hay ngoi nha dang xay... 

Nhu vay. cam ket cua cac ben co gia tri ke ttr 

thai diem giao ket va khi do thoi dilm giao 

ket hgp dong tang cho va ihol diem chuyin 
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giao tai san tang cho kh6ng nhat thiet phai 

irting nhau. 

- Co kha nang gay thiet hai cho ben dugc 

tang cho ma kh6ng co co che phap li de bao 

ve quyen lgi cua hg. Chang ban do tin vao 

hgp dong tang cho da giao ket vol A la A se 

tang cho B 10 con bo, B da bo tien ra xay 

dung mpt chu6ng nuoi bo het 30 trieu nhung 

sau d6 A kh6ng chuyen giao tai san thi B 

cting khong co can ctr de doi boi thuong 

thiet hai vi hgp dong do chua phat sinh hieu 

luc phap luat. Hoac ngugc lai, hgp d6ng tang 

cho gay thiet hai cho ben tang cho tai san vi 

loi ctia ben duge tang eho thi eo can ctr de 

yeu cau boi thuang thiet hai kh6ng? Chang 

han A muon tang cho B 50 cay dtra, B d6ng 

y nhan va 2 ben thoa thuan ngay giao tai san. 

A thue phuang tien cho 50 cay dtra den dja 

chi ciia B nhung B lai ttr ch6i kh6ng nhan. 

Neu cho rang hgp dong tren la hgp d6ng 

thi,rc te thi van chua phat sinh hieu luc va 

khong CO can cti' bupc B phai nhan tai san va 

chju trach nhiem b6i thuang thiet hai ehi phi 

danh goc cay, van chuyen 50 cay dtra ma A 

da bo ra. 

- Kh6ng tao nen su thong nhat giu'a cac 

van ban phap luat. Neu cho rang hpp d6ng 

tang cho lu6n la hgp d6ng thuc te thi chting 

se mau thuan voi quy djnh etia Luat nha a 

nam 2005 \'e thai diem phat sinh hieu lire 

cua hgp d6ng tang cho nha a. Theo do, bgp 

dong tang eho nha a phat sinh hieu luc tai 

thai diem cong chtrng hgp d6ng chtr khong 

phai tai thoi diem dang ki sang ten doi vai 

nha a do. Mgt khi da hoan tat thti tue c6ng 

chtrng thi cac ben bupc phai thuc hien hgp 

d6ng chuyen giao nha, sang ten nha va nhan 

nha. Day la nhtrng dae diem phap II ctia hgp 

d6ng ung thuan. 

Vi nhting II do da neu tren chung t6i cho 

rang hgp dong tang cho tai san mang ban 

chat cua hgp d6ng ung thuan, eo hieu luc 

phap luat vao thai diem giao ket chtr khong 

phai vao thai diem chuyen giao tai san tang 

cho. Tuy nhien, van de chung ctr chtrng minh 

truac toa an ve sir hien htru ctia hgp d6ng 

tang cho co y nghTa nhat djnh. Thong thuong 

chiing ta chi xem xet den hieu lire etia hpp 

d6ng khi co tranh chap xay ra. Vay de bupc 

ben tang cho phai chuyen giao tai san tang 

cho hoac phai chju trach nhiem boi thuang 

thiet hai neu ben dugc tang cho dua ra dugc 

bang chtrng su cam ket cua ben tang cho. Va 

giao djch mieng thi se kh6ng tao ra chtrng eu­

de chtrng minh truoc toa, ngoai trtr ca hai ben 

deu thtra nhan da giao ket hgp dong mieng. 

Khi cac ben xac lap hgp d6ng bang van 

ban la khi cac ben hoan toan c6 y djnh nghiem 

tiic xac lap mpt giao djch, da c6 su can nhae 

khi dat but kl vao hgp dong thi phai chju 

trach nhiem doi vai hanh vi ctia minh; van 

ban hpp ding la chtrng ctr phap II htru hieu 

de ben co quyen yeu eau ben co nghTa vu 

phai thuc hien dung nghTa vu ma hp da tu 

nguyen xae lap va phai chju trach nhiem khi 

c6 hanh vi vi pham xay ra. Neu hpp d6ng 

tang cho la ung thuan thi thoi diem giao ket 

va thai diem chuyen giao tai san tang eho co 

the khac nhau. K I ttr thai diem giao ket, ben 

tanti cho bj rang bupc va phai chju trach 

TAP CHi LUAT HOC SO 4/2010 47 



NGHIEN CLTU - TRAO DOI 

nhiem ve nghTa vu chuyen giao tai san tang 

cho da cam ket trong hgp dong. Do vay, tai 

san hinh thanh trong tuong lai van tro thanh 

d6i tugng ctia hgp dong tang cho tai san, nlu 

no dap U'ng dugc dieu kien la chae chan se 

hinh thanh trong tuong lai. Va ben dugc tang 

cho kh6ng nhan dugc tai san tang cho co 

quyen yeu cau doi b6i thuong thiet hai neu 

chtrng minh dugc thiet hai thuc te xay ra. 

Tren co so cac lap luan o tren, chiing t6i 

kien nghj BLDS nen quy djnh hgp dong tang 

cho tai san la hgp d6ng ung thuan, c6 nhu 

vay moi nang cao y thtrc trach nhiem ctia 

ben tang cho tai san va bao ve lgi ich chinh 

dang ctia ben dugc tang cho cting nhu tao 

nen sir th6ng nhat khi ap dung cac van ban 

phap luat./. 
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