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TI/TUONG PHAP LUAT • - • 1 . 

1. Tu- tu-6'ng phap luat va vai tro ciia 
no trong do'i song xa hoi 

Tu tirang phap luat la bo phan ciia y thirc 

phap luat dugc hinh thanh tir nhirng quan 

diem, quan niem va hoc thuyet phap luat 

thinli hanh trong xa hpi. phan anh, luan giai 

ve cac khia canh khac nhau cua dai song nha 

nirac va phap luat nhu: Nhu cau thanh lap 

nha nuoc, nhu cau dieu chinh phap luat, ban 

chat, vi tri, vai tro, chirc nang, cac yeu to va 

CO che van hanh ciia nha nuac va phap luat; 

cac hoat dpng xay dung, thuc hien va bao ve 

phap luat; cac quyen, nghTa vii, trach nhiem 

phap li cua cac to chirc va ca nhan; hoat 

dpng pho bien, giao due. dao tao phap luat, 

nguon luat; si.r nhan thirc ve cac hien tirpng 

phap li ciia con nguai; sir danh gia ve tinh 

hgp phap hay khong hgp phap trong hanh vi 

ciia cac chil the phap luat; nhimg giai phap 

de nang cao hieu lire quan li nha nuac, chat 

lugng phap luat; tang cuang xir sir dimg 

phap luat... Hat nhan ciia tu tuang phap luat 

la sir nhan thii'c, hieu biet khoa hpc ve ITnh 

vuc phap luat. Hinh thirc the hien ciia tu 

tuang phap luat co the la cac quan niem, 

quan di^m, yeu cau phap li ciia cac to chiic, 

ca nhan, cung co the la nhung tri thirc phap li 

dugc he thdng hoa dutri dang li luan thanh 

cac long k^t phap li, cac hpc thuyet phap li... 

Tu tuang phap luat ton tai trong xa hpi 

thuang rk phong phii va da dang bao gom tir 

tuang phap luat chinh thong (tu tuang phap 

luat ciia nhu'ng nguai cam quyen, con gpi la 
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tu tuang phap luat quan phuang) va tu tuang 

phap luat khong chinh thong (tu tuang ciia 

nhii'ng nguai khac, nhu'ng nguai bi cam 

quyen trong xa hpi, con gpi la tu tuang phap 

luat phi quan phuang). Tu tuang phap luat 

chinh thong la cac quan diem, quan niem, 

hpc thuyet phap luat dugc lire lugng thong 

tri thira nhan, truyen ba, pho bien rpng rai, 

cong khai trong xa hpi, co tinh chat chinh 

thong, mang tinli ap dat doi vai toan xa hpi 

va la tien de tu tuang trirc tiep cho viec xay 

dirng, thuc hien va ap dung phap luat trong 

dat nuac. Vi vay. chiing thuang dugc bieu 

hien trong cac chinh sach, quy djnh phap 

luat hien hanh ciia nha nuac va dugc thuc thi 

tren thuc te. Tu tuang phap luat khong chinh 

thong la cac quan diem, quan niem phap luat 

khong dugc lire lugng thong tri thira nhan, it 

CO dieu kien dugc pho bien va chuyen hoa 

thanh cac quy dinh phap luat. Nhirng tu tuong 

phap luat khong chinh thong c6 the thong 

nhat, cung co the mau thuan, tham chi la doi 

lap vo'i tu tuong, quan diem phap luat chinh 

thong. Dieu nay phu thugc vao tinh chat tien 

bp va lgi ich, muc dich ma luc lugng cam 

quyen mong muon phan dau de dat dugc. 

Neu luc lugng cam quyen dai dien cho xa 

hgi phan dau vi lgi ich ciia nhan dan, cua dan 

tpc vi tien bp xa hpi thi mirc dp thong nhat 

ciia cac tu tuang, quan diem ciia hp vai tu 
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tuong cua nhan dan se cao hon, trong truang 

hgp hg chi de cao lgi ich ciia luc lugng minh, 

xem nhe lgi ich cua dai da so nhan dan thi su 

mau thuan, doi lap ve cac tu tuong, quan 

diem phap luat trong xa hgi se tang len. Cac 

tu tuang phap luat phai luon chii y den lgi 

ich, phuc vu cho nhCmg muc dich ma cac giai 

tang, cac luc lugng chinh tri-xa hgi huang toi 

dong thai cting phai quan tam den nhiiTig lgi 

ich chung ciia toan xa hgi, ciia nhan loai. 

Nhung tir tuang, quan diem, hgc thuyet phap 

luat tien bp, phii hgp, mang lai lgi ich cho 

cgng dong, xa hgi c6 the dugc truyen ba rpng 

rai, dugc tiep thu, sir diing a nhieu quoc gia, 

dan tpc khac nhau tren the gioi. Su tuong 

quan giira lgi ich giai cap va lgi ich xa hgi 

trong cac tu tuong phap luat the hien tinh 

chat, mirc dp gay gat cua cuoc dau tranh tu 

tuong giua cac giai cap, cac lire lugng khac 

nltau trong pham vi quoc gia va quoc te. ,•,,,| 

Cac tu tuong phap luat khong phai la san 

pham phan anh dai song phap luat a m'uc tu 

phat ciia con nguoi ma la ket qua ciia su 

phan anh tu giac, co muc dich ro rang va la 

ket qua cua cac hoat dpng tu duy li luan. 

Nhirng tu tuong, quan diem, hpc thuyet 

chinh tri-phap li ciia nhirng nha khoa hpc, 

nhirng vT nhan c6 the co gia tri toan nhan 

loai, dugc truyen ba tren toan the gioi, tham 

chi dugc ke thira va phat huy trong qua trinh 

dieu chinh phap luat a cac nuac co che do 

chinh tri-xa hpi khac nhau. 

Cac tu tuong phap luat neu xet tir goc dp 

nguon goc thi luon bao gom ""mdi ti le nhdt 

dinh giica yeu td ndi sinh (xudi hien tie dieu 

kien kinh te-xd hdi cua tieng nudc, tieng cdng 

ddng ddn cu) vd yeu Id ngogi sinh (du nhdp 

tie ben ngodi vdo do qud trinh giuo luu vdn 

hod, cd khi bdng cd con dudng ddng hod vdi 

nhiing mice do khdc nhuu, luy ihudc vdo dieu 

kien kinh te-xd hoi, lich sie-vdn hod ciia nudc 

do) ciing nhu giica yeu td truyen thdng vd 

yeu Id thdi dgi".'-^^ 

Tu tuang phap luat la bo phan chu yeu 

ciia y thirc phap luat, no co anh huong truoc 

het toi tam li phap luat ciia cac tang lop dan 

cu khac nhau trong xa hgi. Do dugc hinh 

thanh tu giac nen cac tu tuong phap luat 

thudng phan anh ton tai xa hgi mgt each sau 

sac, khach quan mang tinh he thong va khoa 

hgc, vi vay no co tac dung soi sang, dinh 

huong cho tam li phap luat. Cac chu the co 

tri thirc phap luat cao se co kha nang nhan 

thirc phap luat chinh xac va tir do c6 thai do 

diing doi voi doi song nha nuoc va phap luat, 

tu giac thuc hien cac quy dinh phap luat vi 

lgi ich ciia ban than va xa hgi. 

Tri thirc phap luat cua chii the xay dung 

phap luat CO anh huong true tiep den viec xay 

dung va hoan thien he thong phap luat cua dat 

nuoc. Hien thuc khach quan ciia doi song xa 

hgi khi dugc phan anh qua lang kinh ciia cac 

nha lam luat se chiu anh huang cua kiln thirc, 

dao dirc, tam li cua hg, do vay, mu6n xay 

dung dugc nhiing van ban phap luat co gia tri 

va tinh kha thi cao thi cac chu- thi tham gia 

xay dung phap luat phai co tri thiic phap luat 

cao. Dua vao tri thirc phap luat cua minh cac 

chil the CO tham quyin phan tich hien thuc 

khach quan, nhan thirc dai s6ng xa hgi vl t4t 

ca cac phuang dien kinh tl, chinh tri, van hoa, 

xa hgi duoi goc do phap luat, dl r6i hinh 

thanh o hg nhung tu tuong, quan dilm phap 

luat nhat dinh va dugc mo hinh hoa thanh 

nhiing qu>' dinh phap luat phii hgp. Tu tuang 

phap luat giup cho cac chii thi tham gia ban 
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hanh phap luat hieu dugc quy luat ra dai, ton 

tai va phat trien co tinh khach quan ciia phap 

luat, vai tro va cac gia tri xa hpi ciia phap luat, 

biet each mo hinh hoa cac quy luat cua xa hpi 

thanh cac quy dinh phap luat. Tu tuang phap 

luat con giiip nha lam luat kha nang nhan 

thirc, danh gia ve dai song phap luat, thuc 

trang ciia he thong phap luat, tinh trang phap 

che trong dai song xa hpi hien tai... de tii' do 

de ra nhirng each thirc va phuang huang 

hoan thien phap lual. hoan thien ca che thuc 

thi phap luat thich hgp. 

He tu tuang phap luat chinh thong trong 

dat nuac la dieu kien de nhan thirc khoa hpc 

phap li, la co' sa de xay dirng va hoach dinh 

chien luge, chinh sach phat trien phap luat 

trong tii'ng thai ki cu the. Tri thirc phap luat 

cao CO kha nang djnh huang tam nhin chien 

luge ve he thong van ban phap luat trong 

tuong lai, cac nha lam luat co the du lieu 

dugc ve cac quan he xa hgi mai se phat sinh 

de tim ra huang dieu chinh, tao ra sir on djnh 

tuang doi cua doi song xa hpi. Co the noi 

mirc dp hoan thien ciia phap luat cao hay 

thap va tinh on djnh it hay nhieu phu thuoc 

vao cac hoat dpng nhan thirc, danh gia, tong 

ket, he thong hoa va sang tao phap luat ciia 

cac chil the co tham quyen. 

Qua trinh xay dung phap luat la qua trinh 

phirc tap, khong phai chii the nao cting thuc 

hien tot dugc hoat dgng nay ma phai la 

nhiing nguai co trinh do cao, c6 su hieu biet 

mgt each toan dien va sau sac ve xa hgi cting 

nhu nhu cku dieu chinh bang phap luat doi 

voi cac quan he xa hgi. Tir sir nhan thire nay 

moi giiip cac nha lap phap co kha nang dua 

ra sang kiln xay dung va ban hanh phap luat 

CO lap luan chat che, c6 can cir khoa hgc a ca 

hai goc dp li luan va thirc tien de phap luat di 

vao cuoc song, phat huy day dii nhirng gia trj 

xa hpi ciia minh. 

Tu tuang phap luat xa hpi chii nghia la 

CO so de truyen tai vao phap luat cac gia trj 

dao dirc, nhan van va cac gia trj xa hpi khac 

lam cho phap luat tra thanh nhirng chuan 

muc hanh vi va dao dire xa hpi, hinh thanh 

nen loi song van minh, nhan dao, nhan van. 

Khi cac chil the c6 tham quyen ban hanh 

phap luat cho ra dai mpt van ban phap luat, 

hp khong chi dua ra nhirng quy djnh cirng 

nhac, duy y chi ma hp phai co dugc cai nhin 

toan dien, sau sac van de do duoi giac dp gia 

trj dao dire, nhan van... ciia dan tgc, truyen 

tai nhii'ng gia trj do vao cac quy djnh phap 

luat mgt each chinh xac de phap luat luon co 

dugc sir hai hoa giua tinh va li, gitra cai chii 

quan va cai khach quan, lam cho phap luat di 

vao dai song mpt each de dang. Do vay, cac 

chil the tham gia xay dung phap luat khong 

nhu'ng phai hieu biet mpt each khoa hpc ve 

phap luat, ve the giai khach quan ma con 

phai hieu biet ve nhu'ng gia trj truyen thong 

ciia dat nuac, c6 dii nang luc chuyen tai 

chiing thanh cac quy djnh phap luat mang 

tinh bat bupc chung, nham dieu chinh co 

hieu qua cac quan he xa hpi. 

Nhu vay, tu tuang phap luat la be da, la 

nen tang, la ca so cho moi quy djnh phap 

luat ra dai, ton tai va phat huy vai tro dieu 

chinh ciia no de moi quy pham phap luat deu 

la chuan muc gia trj ciia eon nguai. Co the 

noi thong qua hoat dgng xay dung phap luat, 

y thirc phap luat ciia chu the co tham quyen 

dugc chuyen tai vao ngi dung cac quy dinh 

phap luat, con cac quy djnh phap luat la sir 

ket tinh, phan chieu cac gia trj li luan va thuc 
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tien ciia cac tu tuang phap luat ma nha lam 

luat da nhan thirc, due ket. 

Tu tuong phap luat con tac dgng tich 

cue den kha nang nhan thirc va hanh vi ciia 

cac chil the thuc hien phap luat, la tien de 

quan trgng dam bao thirc hien phap luat. 

Tren co sa nhan thirc phap luat, cac chii the 

hinh thanh thai do doi vai cac quy djnh ciia 

phap luat, tir do xac lap dgng co, muc dieh, 

lira chgn phuang an xii' su va thuc hien hanh 

vi phap luat. Tren thirc te, khi chii the co dugc 

nltimg tri thirc phap luat can thiet, hg se de 

dang nhan thii'c cac quy djnh phap luat, c6 

niem tin vao phap luat, vao nhiing hoat dgng 

hgp phap ciia minh, tir do tu giac thirc hien 

phap luat, cting nhu van dgng mgi nguai ciing 

thirc hien, neu nhan thirc phap luat ciia chii 

the bj han che, khong day dii thi c6 the din 

den chil the c6 thai do hoac hanh vi phap luat 

sai lam. NhCrng chii the c6 y thirc phap luat tot 

se luon la nhung nguai mau mue, luon co y 

thirc song va lam \iec theo phap luat. 

Doi vai cac chii the ap dung phap luat, 

neu CO tri thirc phap luat cao thi kha nang ap 

dung phap luat moi chinh xac va dat hieu 

qua cao. Bai ap dung phap luat la hoat dgng 

phirc tap c6 anh huang lan den quyen va 

nghTa vu ciia cae to chirc va ca nhan do do 

doi hoi hoat dgng nay phai dugc tien hanh 

than trgng, chinh xac tren co so nhirng quy 

djnh chat che ciia phap luat. Trong qua trinh 

ap dung phap luat, tri thirc phap luat giiip 

cho chil the co tham quyen hieu ro ban chat 

cting nhu cac tinh tiet ciia vu viec de giai 

quyet diing dan, ehinh xac van de. Neu 

khong CO tri thirc phap luat phu hgp thi chii 

the ap diing se rat kho khan de hoan thanh 

cong viec ciia minh, tham chi co the ap diing 

phap luat khong diing. 

Tu tuong phap luat con co vai tro dac 

biet quan trgng trong truang hgp cac quy 

pham phap luat hien hanh lac hau, khong 

dap irng mgt each d4y dii, chinh xac nhiing 

doi hoi ciia su phat trien xa hgi hoac trong 

nhCrng truang hgp can giai quyet nhiing vu 

viec khong co phap luat dieu chinh. Khi do 

chil the ap dung phap luat se dua vao tri thirc 

phap luat ciia minh, ket hgp voi cac nguyen 

tae ciia phap luat va niem tin ngi tam de giai 

quyet vu viec phii hgp nhat. 

Nhu vay, tu tuang phap luat luon giir vai 

tro quan trgng trong dai song xa hgi: Doi voi 

moi nguoi no la mgt trong cac yeu to tao nen 

nhan each, nang lire va trinh do ciia hg; doi 

vai tap the, no tro thanh chat xuc tac tao nen 

sir doan ket, gan bo tir do phat huy sire manh 

va nang lire sang tao ciia moi thanh vien; doi 

vai quoc gia, no tra thanh von quy, la dpng 

luc thiic day tien bg xa hgi, la co sa hinh 

thanh, duy tri va phat trien he thong phap 

luat va cac hoat dgng dieu chinh phap luat 

tao dieu kien cho sir on djnh va phat trien 

nhanh, ben virng ciia dat nuoc. 

2. Tu' tu-oTig phap luat 6' Viet Nam hien nay 

Ciing nhu o cac quoc gia khac, xet ve 

nguon goc thi cac tu tuong phap luat o Viet 

Nam la sir ket hgp tu tuong phap luat ngi sinh 

xuat phat tir sir phan anh ton tai xa hgi dac thii 

ciia Viet Nam va su tiep biln cac tu tuong 

phap luat ngoai nhap vao Viet Nam. Do vay, 

trong cac tu tuoirg phap luat a Viet Nam vira 

CO ylu t6 npi sinh, vira co 'ylu t l ngoai nhap, 

vira chira dung ylu t l truyin thing, vira bao 

dam tinh thai dai. Sy hinh thanh va phat trien 

ciia cac tu tuong phap luat a Viet Nam la ca 

mpt qua trinh ljch sir lau dai, phirc tap vai 

nhung buac thang tram ciia ljch sir dung nuoc 

va giu nuac ciia dan tpc Viet Nam. 
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Thai ki dung nuoc, tu tuong, quan diem 
phap luat a Viet Nam con rat tan man va chii 
yeu la nhirng tu tuang phap luat lien quan 
den viec phai tap hgp cac lire lugng de xay 
dung nha nuac dgc lap, tir chii nham chong 
giac ngoai xam, bao ve dat nuac, phat trien 
kinh te-xa hgi cua cac cu dan thai ki nay. 

Thai ki Bac thugc, cac tu tuang phap 
luat thong tri a Viet Nam la tu tuang phap 
luat phong kien, phan anh ton tai xa hgi ciia 
xa hgi phong kien Viet Nam vai nen san 
xuat nong nghiep lac hau, phan tan, manh 
mim. Tir tuang, quan diem phap luat thai ki 
nay xuat phat tir lgi ich ciia cac the luc 
phong kien cam quyen trong dat nuac moi 
giai doan ljch sii', co su de cao che dp tu 
quan lang xa va chju anh huang rat lan bai 
cac tu tuang chinh trj-phap li ciia phong kien 
Trung Quoc, trong do giu vai tro chu dao va 
quan trpng nhat la cac tu tuang chinh trj-
phap li Nho giao. Xet ve hinh thii'c the hien, 
cac tir tuo'ng phap luat a Viet Nam thai ki 
nay thuang khong co sir "/o/? /(// nhieng mun 
phdi, Irudng phdi lie luang ldn vdi cd nhdn 
nhd lu luang '"chuyen nghiep'' dong vai Iru 
dui dien, ihudng khdng cd mdi he ihorig li 
thuyel mung linh hoc thugl vd khdng duac 
lrinh buy mdi cdch ldp Irung".^ * 

Thai ki Phap thuoc, cac tu tuang phap 
luat Viet Nam phan anh ton tai xa hpi ciia 
mpt nuac phong kien le thuoc, cham phat 
triin. chju anh huang cua mpt so tu tuang 
chinh tri-phap li ciia Cpng hoa Phap. Mac dii 
Phap la nuac cpng hoa dan ehii tu san vai rat 
nhilu nhirng tu tuang phap li tien bp song do 
thuc hien chinh sach thuc dan cii nen nhieu 
tu tuang phap luat tu san tien bp da khong 
dugc phi biln, du nhap va thuc hien a Viet 
Nam thoi gian nay. 

Thai ki sau Cach mang thang Tam nam 

1945 den truac thai ki doi mai: Day la thai 

ki dau tranh gianh dgc lap dan tpc va xay 

dung chil nghia xa hpi a Viet Nam. Duoi sir 

lanh dao ciia Dang, nhan dan Viet Nam da 

tien hanh Cach mang thang Tam thanh cong, 

lap ra Nha nuac Viet Nam dan chii cpng hoa 

va ciing vai no la he thong phap luat mai 

duge xay dirng tren ca sa nliti'ng tu tuong 

phap luat mai. Cac tu tuang phap luat Viet 

Nam CO nhirng thay doi can ban theo huong 

dan chil va tien bp, de cao dpc lap dan tpc, vi 

lgi ich quoc gia, dan tgc, lgi ich nguai lao 

dpng. Ngoai viec ke thira nhCrng tu tuong 

phap luat truyen thong ciia cha ong de lai, cae 

nha tu.tudng Viet Nam thdi ki nay con chju 

anil hudng ciia mpt so tu tudng phap luat tien 

bp cua Cpng hoa Phap va ciia cac nudc khac 

tren the gidi trong thdi ki nay. Dieu nay 

dugc the hien ngay trong Tuyen ngon dgc 

lap ma Chii tjch Ho Chi Minh da dpc ngay 

2/9/1945 va npi dung ciia Hien phap nam 

1946, npi dung mpt so van ban phap luat ciia 

Nha nudc Viet Nam dan chii cpng hoa. 

Khi Viet Nam chuyen sang thdi ki xay 

dung chil nghTa xa hpi d mien Bac, dau tranh 

giai phong mien Nam thi co sir du nhap nhieu 

tu "tudng phap luat ciia cac nudc xa hpi chii 

ngliTa ma chii yeu la ciia Lien X6 va Trung Quoc 

tren ca sd nen tang tu tudng cua chii nghTa 

Mac-Lenin. Cac tu tudng phap luat ciia thdi 

ki nay nhan manh nhieu den van de dau tranh 

giai cap, giai phong ngudi lao dpng, xoa bo mpi 

sir ap birc, boc lot, xay dimg dat nudc theo con 

dudng ciia chii nghTa xa hpi vi hanh phiic ciia 

nhan dan lao dpng Viet Nam. Nhieu tu tudng 

phap luat thdi ki nay da phat huy dugc vai tro, 

tac dung ciia minli trong viec thirc hien nhiing 

TAP CHi LUAT HOC S O 5/2010 



NGHIEN CCrU - TRAO DOI 

li tudng cgng san tot dep. Tuy nhien, van cdn 

mgt so tu tudng phap luat khdng phii hgp, 

chung thudng qua cao so vdi dieu kien hien 

tai ciia dat nudc khi do nen khd thuc hien 

hoac chua cd dieu kien de thuc hien dugc treii 

thuc te. NhGng tu tudng phap luat khdng phii 

hgp da lam cho cdng cudc xay dung chii 

nghTa xa hdi d Viet Nam ndi rieng, d cac nudc 

xa hdi chil nghTa ndi chung da khdng phat 

trien nhu mong mudn. Dat nudc phat trien 

cham, kinh te-xa hdi roi vao khimg hoang, 

ddi sdng nhan dan gap nhieu khd khan, thieu 

thdn. Dieu nay budc cac nudc xa hdi chii 

nghTa, trong do cd Viet Nam phai tien hanh 

ddi mdi, trong do cd ddi mdi tu duy phap li. 

Ttr khi dat nudc budc vao thdi ki ddi mdi 

cho den nay tu tudng phap luat d Viet Nam 

CO su thay ddi rat ldn, nhieu quan niem, quan 

diem phap luat mdi dugc hinh thanh va phat 

trien dap img nhu cau ddi hdi ciia dat nudc 

trong dieu kien mdi. Trong xay dung va hoan 

thien nha nuac va phap luat Viet Nam, mdt 

mat van tiep tuc kien tri, ciing cd va phat trien 

nhirng tu tudng phap luat dua tren chii nghTa 

Mac-Lenin va tu tudng Hd Chi Minh, mat 

khac cd su cdi md trong viec tiep bien nhiing 

tu tudng phap luat tien bd, phii hgp ciia nhan 

loai vao dieu kien, hoan canh cu the ciia dat 

nudc. Vi vay, cac quan niem, quan diem phap 

luat d Viet Nam hien nay da trd nen da dang, 

phong phu hon, dap img tich cue nhu cau ddi 

mdi, md cira, hdi nhap qudc te trong xu 

hudng toan cau hoa tren cac ITnh vuc khac 

nhau cua ddi sdng xa hdi. Cd the ndi tu tudng 

phap luat d Viet Nam hien nay la sir pha trdn 

ciia nhieu tu tudng phap luat khac nhau bao 

gdm: Mdt sd quan niem, quan diem phap luat 

dua tren nen tang ciia chii nghTa Mac-Le nin 

va tu tudng Hd Chi Minh van tilp tuc dugc 

ciing cd va phat trien, trong do cd mgt sd 

quan niem khdng cdn phii hgp song van cham 

thay ddi do sir nudi tile, niu keo ciia mdt sd 

ngudi vi nhilu li do khac nhau; mdt sd quan 

niem, quan dilm phap luat chiu anh hudng 

ciia Trung Qudc, ciia cac nudc ASEAN, cac 

nudc ddi tac ciia Viet Nam trong quan he 

song phuang cung nhu da phuong, nhat la 

quan he kinh te. Nhung quan niem, quan 

dilm phap luat dugc du nhap vao Viet Nam 

thdi gian qua la vd cting phong phu va da 

dang. Trong sd dd cd nhiing tu tudng dugc 

nhan thirc va van dung sang tao, cd hieu qua 

vao diiu kien Viet Nam nhu xay dung nha 

nudc phap quyen, xay dung kinh te thj 

trudng... da phat huy dugc vai trd tich cue 

trong viec thuc day dat nudc phat trien song 

ciing cd nhirng tu tudng dugc sao chep mot 

each cirng nhac, cay ghep vdi vang nen khdng 

phii hgp vdi dieu kien Viet Nam, tham chi co 

ca nhung tu tudng phap luat trai truyen thdng 

ciia ngudi Viet Nam hoac khdng phii hgp vdi 

dieu kien kinh te, van hoa ciia ngudi Viet 

Nam. Mdt sd tu tudng, phap luat mdi xuat 

hien, dugc hinh thanh ttr thuc tien dieu chinh 

phap luat ciia dat nudc, phan anh tdn tai xa 

hdi Viet Nam dang trong qua trinh chuyen 

ddi, qua trinh cdng nghiep hoa va hien dai 

hoa dat nudc. Nhirng tu tudng phap luat nay 

cd nhieu budc dot pha song dang trong qua 

trinh dinh hinh nen chua thuc sy dn dinh. Cd 

the ndi viec tir bd mdt sd tu tudng phap luat 

cii, thay thi bdi nhung tu tudng phap luat mdi 

la cudc dau tranh tu tudng khd khan phirc tap 

giira cai mdi va cai cu, gitra cai dugc va cai 

mat, cai truyen thdng va cai hien dai. Do vay, 

hien nay d Viet Nam cd nhilu tu tudng phap 
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luat mdi da hinh thanh nhung chua hoan 

thien, chua thye sy dn djnh, mdt sd tu tudng 

phap luat cu dang mk dan nhung chua mk 

han, bdi nhting tu tudng phap luat cii da in 

sau trong nhan thirc va hanh ddng ciia nhilu 

the he ngudi Viet Nam. 

De xay dyng va ciing cd dugc cac tu 

tudng phap luat phii hgp trong giai doan hien 

nay d Viet Nam can chii trgng nhirng van dl 

ea ban sau: 

Tu tudng phap luat d Viet Nam phai tilp 

tuc kien tri ke thira va phat huy nhCrng quan 

niem, quan diem phap luat phti hgp ciia chii 

nghTa Mac-Lenin va tu tudng Hd Chi Minh 

trong dieu kien mdi. Manh dan sira ddi, tham 

chi loai bo nhung quan niem, quan diem 

phap luat khdng cdn phii hgp vdi thirc tien 

xay dung va phat trien ciia dat nudc trong 

bdi canh hien nay. 

Day manh viec nghien ciru khoa hpc 

phap li, nhan thirc dimg dan quy luat van 

ddng va phat trien kinh te, chinh trj, van hoa, 

xa hdi, mdi trudng ciia dat nude trong giai 

doan hien nay de cd nhu'ng tu tudng phap 

luat dimg dan, phii hgp vdi dieu kien hien 

tai. Cac vien, cac trung tam nghien cu'u phap 

luat phai gan viec nghien ciru li luan vdi 

thuc tiln, xuat phat tir thirc tien, khdng giao 

dieu, kinh vien chii nghTa, ma phai "Chii 

lrong ndng cao tinh khoa hoc, tinh ihuc lien 

vd su mgnh dgn khdm phd, sdng lao lrong 

cdng ldc nghien cicu khoa hoc, nghien cuu li 

liidn"".'-^' Cu thi la trong qua trinh ciing cd, 

phat triin cac tu tudng phap luat ciia dat 

nudc c4n phai ""Tiep luc ddi mdi tu duy, lung 

cudng tdng kit thuc tien, nghien cieu li lugn, 

kip ihdi ldm sdng id han nhieng vdn de biec 

xuc vi chu nghia xd hdi vd con dudng di len 

chil nghia xd hdi a nudc la: ve kinh te thi 

trudng dinh hudng xd hdi chii nghTu; ve 

Ddng cdm quyen vd cdng tdc xdy dung 

Ddng; ve xdy dung nhd nudc phdp quyen xd 

hdi chu nghTu ciiu nhdn ddn, do nhdn dun, vi 

nhdn ddn; ve Id chicc vd hogl ddng ciiu Mui 

trdn vd cdc dodn ihe nhdn ddn...".^"^' 

Nghien cim mdt each thau dao, toan dien, 

day dil nhung tu tudng phap luat ma nhan 

loai da sang tao, tdng ket de tiep thu cd chgn 

lge nlrtrng tinh hoa ciia tri tue nhan loai trong 

ITnh vyc dieu chinh phap luat tir do van dung 

sang tao vao dieu kien cu the ciia Viet Nam. 

Phan dau xay dyng, phat trien cac tu 

tudng phap luat d Viet Nam trd thanh he tu 

tudng phap luat tien tien, phii hgp nhat vdi 

dieu kien phat trien ciia xa hdi Viet Nam 

trong bdi canh hdi nhap va phat trien ben 

vung va la bd phan ciia ""nen vdn hod Viel 

Nam tien tien, ddm dd bdn sue ddn ldc, ddp 

icng yeu cdu phdi Irien ciia xd hdi vd con 

ngudi trong dieu kien ddy mgnh cdng nghiep 

hod, hien dgi hod vd hdi nhdp kinh le qudc 

te".'' ' Ciing vdi viec xay dyng phat trien cac 

tu tudng phap luat cdn phai cd ke hoach phd 

bien, giao due lam cho cac tu tudng phap luat 

tham sau vao ttrng khu dan cu, tirng gia dinh, 

timg can bd, dang vien, cdng chii'c va mdi 

ngudi dan Viet Nam./. 
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