
NGHIEN CCrU - TRAO DOI 

NHIJING NO! DUNG CO BAN TRONG LUAT SlllAD^I, B 6 SUNG BO LUAT HINH Sif 
' . I l•;•:^iJ 

1. Thu hep pham vi ap dung hinh phat 
tii' hinh 

Hinh phat tir hinh la hinh phat nghiem 

khac nhat trong he thdng hinh phat ciia nudc 

ta va chi dugc ap dung ddi vdi ngudi pham 

tdi dac biet nghiem trpng. Cting vdi sy phat 

trien ciia van minh nhan loai, viec thu hep 

pham vi ap dyng va lien tdi xoa bd hoac chi 

giii lai rat it tdi cdn ap dung hinh phat lir 

hinh la xu hudng lat yeu. Nghj quyet sd 

08/NQ-TW va Nghi quylt sd 49/NQ-TW thi 

hien rd chii truong tirng budc han che pham 

vi ap dung hinh phat lir hinh, giam tdi da quy 

djnh hinh phat tir hinh ddi vdi cac tdi pham. 

Chu truang nay phii hgp vdi tinh than Cdng 

udc ve quyen chinh trj va dan sy ma nudc la 

la thanh vien ddng thai phti hgp vdi xu 

hudng chung ciia the gidi. 

De the che hoa mdt budc chii truong nay 

ciia Dang, Luat sira ddi, bd sung mdt sd dieu 

ciia Bd luat hinh sy da bd hinh phat ttr hinh 

trong 8 dieu luat ciia Bd luat hinh sy, dd la: 

Tdi hiep dam (DieuT 11); Tdi lira dao chilm 

doat tai san (Dieu 139); Tdi budn lau (Diiu 

153); Tdi lam, lang trir, van chuyen, luu 

hanh lien gia, ngan phieu gia, cdng trai gia 

(Dieu 180); Tdi td chirc sir dung trai phep 

chat ma luy (Dieu 197); Tdi chiem doat lau 

bay, tau thuy (Dieu 221); Tdi dua hdi Id 

(Dieu 289); Tdi pha hoai vii khi quan dyng, 

phuong lien kT thuat quan sy (Dieu 334).''^ 

Ve cac tieu chi bd hinh phat lir hinh ddi vdi 

TS. DO Dirc HONG HA * 

cac tdi nay da dugc neu rd trong Td trinh ve 

Du an Luat sira ddi, bd sung: ""Viec bo hinh 

phgt tic hinh ndi chung vd ddi vdi mdt sd loi 

phgm cu the ndi rieng Id mdt vdn de het sice 

he trong mang tinh chinh tri-phdp li sdu sac, 

do vgy, xudi phdi lie ndm tieu chi ca bdn: 

Mdi Id linh chdi nghiem trong cuu tdi phgm 

cung nhu ddc diem nhdn thdn ciia nguai 

phgm tdi; hai Id yeu cdu bdo ve khdch the hi 

xdm hgi; ba Id thuc tien dp dung hinh phgt 

tie hinh ddi vdi cdc ldi phgm cu the cd quy 

dinh hinh phgt tic hinh; bdn Id khd ndng trdn 

dp ldi phgm bdng cdc bien phdp ngodi tic 

hinh; ndm Id cd tinh den xu hudng chung 

Iren the gidi thu hep ddn vd tien tdi bdi bo 

hodn lodn hinh phgt tic hinh".'" 

Theo Bao cao tham tra ve Du an Luat 

sua ddi, bd sung mdt sd dieu cua Bd luat 

hinh su sd 1838/BC-UBTP12 ngay 14/10/2008 

thi ve CO ban, Uy ban tu phap tan thanh vdi 

de nghi cua Chinh phu bd hinh phat tir hinh 

ddi vdi cac tdi danh tren day va cho rang 

lrong dieu kien d nudc ta hien nay va nhCrng 

nam tdi van can duy tri hinh phat tir hinh 

trong mdt sd tdi nhung chi ap dung rat han 

che ddi vdi ngudi pham tgi dac biet nghiem 

trgng trong mdt sd trudng hgp nhit dinh, de 

the che mdt each diing din chinh sach hinh 

su da dugc neu trong cac nghi quylt ciia 

Dang ddng thdi cting phu hgp vdi xu hudng 

Bp tu phap 
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tien bd, the hien ban chit nhan dao cua Nha 

nudc ta.̂ ^̂  So vdi quy dinh ciia Bd luat hinh 

sy hien hanh thi Luat nay da bd hinh phat tir 

hinh tai 08/29 diiu luat, chilm 23,2%. Ti le 

cac dieu luat cdn giii lai hinh phat tir hinh 

tren tdng sd cac dieu luat quy dinh vl cac tdi 

pham cu the tai Phin cac tdi pham ciia Bd 

luat hinh sy se chi la 21/278 diiu luat, chilm 

5,84%. Tuy nhien, dii cd bd hinh phat tir 

hinh ddi vdi cac tdi pham quy djnh tai 08 

dieu luat ndi tren thi ciing khdng giam an tir 

hinh tren thye te dugc bao nhieu, bdi le, thuc 

tien cho thay sd an tir hinh chii yeu tap trung 

vao mdt sd tdi pham van cdn giii lai hinh 

phat tir hinh, nhat la tdi tang trCr, van chuyen, 

mua ban trai phep hoac chiem doat chat ma 

tuy dugc quy djnh tai Dieu 194 Bd luat hinh 

su. Do vay, de gdp phan giam an lir hinh tren 

thuc te, can sira ddi Dieu 194 Bd luat hinh su 

ve tdi tang trir, van chuyen, mua ban trai 

phep hoac chiem doat chat ma tuy theo 

hudng tach tdi tang trCr, van chuyen trai phep 

chat ma tuy ra khdi tdi mua ban trai phep 

hoac chiem doat chat ma tuy (Dieu 194) va 

bd hinh phat tir hinh ddi vdi tdi nay.''*' Bdi 

le, cac tdi "tang trCr, van chuyen trai phep chat 

ma tuy" cd tinh nguy hiem cho xa hdi thap 

hon cac tdi "san xuat, mua ban trai phep hoac 

chilm doat chit ma tuy" do hanh vi tang trCr, 

van chuyin trai phep chat ma tuy khdng cd 

tinh vu lgi; ngudi pham tdi tang trCr, van 

chuyin trai phep chat ma t̂ uy hau het chi cd 

muc dich dl sir dung rieng cho minh hoac 

nhiing ngudi than ciia minh (cd khi chi la de 

chiia benh) nen kha nang "phat tan" chat ma 

tuy khdng cao. Trong khi dd, ngudi pham tdi 

san xuit, mua ban trai phep hoac chiem doat 

chat ma tuy lai cd muc dich vu lgi va mong 

mudn tao dieu kien cho nhieu ngudi sir dung 

trai phep chat ma tuy nen Idia nang "phat tan" 

chat ma tuy la rat cao. , 

2. Nhan dao hon trong viec xir If ngiroi 
chira thanh nien pham toi 

Ngudi chua thanh nien la ngudi chua 

phat trien hoan thien ve tam sinh Ii, vi vay 

viec xir li ngudi chua thanh nien pham tdi 

chil yeu nham giao due hp trd thanh ngudi 

cd ich cho xa hdi. Phii hgp vdi nguyen tac 

nay, Luat sira ddi, bd sung mdt sd dieu ciia 

Bg luat hinh sy da nhan dao hon trong viec 

xir li ngudi chua thanh nien pham tdi theo 

hudng bd sung them mdt sd nguyen tac xir li 

ngudi chua thanh nien pham tdi da dugc ghi 

nhan trong Cdng udc quyen tre em va cac 

chuan myc qudc te khac, nhu: nguyen tac vi 

igi ich tdt nhat ciia ngudi chua thanh nien; 

nguyen tac bien phap giam giii chi dugc ap 

dyng cudi cting khi khdng cdn bien phap 

thich hgp nao khac va trong thdi han thich 

hgp ngan nhat, cu the la: ""Khi dp dung hinh 

phgt ddi vdi ngudi chua thdnh nien phgm tdi 

cdn hgn che dp dung hinh phgl tii". ' Day la 

CO sd phap Ii quan trgng de thye hien triet de 

nguyen tac "Viec xic li ngudi chua thdnh 

nien pham tdi chu yeu nhdm gido due, giiip 

dd ho sieu chica ldi ldm, phdt trien lanh 

mgnh" da dugc ghi nhan mdt each nhat quan 

trong Bd luat hinh su nam 1985 trudc day va 

Bd luat hinh su nam 1999 hien nay. Tuy 

nhien, so vdi Td trinh ve Dy an Luat sira ddi, 

bd sung mdt sd dieu ciia Bd luat hinh sy nam 

1999 ngay 09/10/2008 thi Luat sira ddi, bd 

sung mdt sd dieu cua Bd luat hinh sy cdn 

han che la chua bd sung them cac quy dinh 

TAP CHi LUAT HOC SO 5/2010 27 



NGHIEN CLTU - TRAO DOI 

ve mien chap hanh cd dieu kien thdi han cdn 

lai ciia hinh phat tti ddi vdi ngudi chua thanh 

nien pham tdi dang chap hanh hinh phat tii -

quy djnh mang linh nhan dao sau sac, md ra 

kha nang de cho ngudi chua thanh nien 

pham ldi cai lao tdt trong trai giam cd them 

CO hdi dugc sdm ird ve vdi gia dinh va cdng 

ddng (vi ve ndi dung, quy dinh nay tuong tu 

nhu che dinh an treo nhung diem khac la d 

chd an treo dugc ap dyng ddi vdi ngudi chua 

chap hanh hinh phat cdn bien phap nay dugc 

ap dung ddi vdi ngudi chua thanh nien dang 

chap hanh hinh phat lii ma cd tien bd). •-'' ' '• 

3. Phi hinh sy hoa mot so hanh vi va mot 

so tru'O'ng hop pham toi it nghiem trong 

Thie nhdl, phi hinh sy hoa hanh vi sir 

dyng trai phep chat ma tuy dugc quy djnh tai 

Dieu 199 Bd lual hinh sy:'*'' Luat sira ddi, bd 

sung mdt sd dieu ciia Luat phdng, chdng ma 

luy vira mdi dugc Qudc hdi khoa XII ki hgp 

thir 3 thdng qua ngay 03/6/2008 de cap van 

de CO ban la viec coi ngudi nghien ma tuy 

khdng chi la ngudi vi pham phap lual ma 

cdn la ngudi benh, la nan nhan ciia te nan ma 

tuy. Viec coi ngudi nghien ma tuy nhu benh 

nhan, nan nhan la quan niem nhan dao de tir 

do cd each nhin nhan, cd bien phap ddi xir 

phii hgp hon ddi vdi ngudi nghien ma tuy 

thay vi cd thai do khdng thien cam ddi vdi 

hg, tham chi la xir li hinh sy ddi vdi hg. N I U 

tiep tuc gitr quy djnh ve tdi su dung trai phep 

chat ma tuy tai Diiu 199 Bd luat hinh sy se 

tao cam giac la ngudi nghien ma luy bj dua 

vao CO sd cai nghien ma luy bit budc ma 

khdng cai dugc thi bj coi la ngudi pham tdi. 

Them vao dd, cac quy djnh ciia ba cdng udc 

qudc le ve phdng, chdng ma tuy ma nudc ta 

la thanh vien (Dieu 36 Cdng udc thdng nhat 

ve cac chat ma tuy nam 1961; Dieu 22 Cdng 

udc ve chat hudng than nam 1971 va Dieu 3 

Cdng udc ve chdng budn ban bat hgp phap 

cac chat ma tuy va chat hudng than nam 

1988) khdng yeu cau cac qudc gia thanh vien 

phai hinh sy hoa hanh vi sir dyng trai phep 

chat ma tuy. Vi vay, Luat sira ddi, bd sung 

mdt sd dieu ciia Bd luat hinh sy da bd Dieu 

199 - Tdi sir dung trai phep chat ma tuy. 

Thic hai, phi hinh sy hoa mdt sd trudng 

hgp pham tdi it nghiem trgng ciia cac tdi: 

cdng nhien chiem doat tai san; trdm cap tai 

san; lira dao chiem doat tai san; huy hoai 

hoac cd y Iam hu hdng tai san; lam dung tin 

nhiem chiem doat tai san; chiem giir trai 

phep tai san; trdn thue, tham d tai san; nhan 

hdi Id; lam dung chirc vu, quyen han chiem 

doat tai san; lgi dyng chirc vu, quyen han 

gay anh hudng ddi vdi ngudi khac de true 

lgi; dua hdi Id; Iam mdi gidi hdi Id; Igi dung 

anh hudng ddi vdi ngudi cd chirc vy quyen 

han de tryc lgi dugc quy dinh tai khoan 1 cac 

diiu 137, 138, 139, 140, 141, 143, 161, 278, 

279, 280, 283, 289, 290 va 291 Bd luat hinh 

sy bang each nang mirc dinh lugng ldi 

thieu de truy ciru trach nhiem hinh sy ddi vdi 

cac tdi pham nay; cy the la: ""a) Sua ddi cum 

lie "ndm trdm nghin ddng" thdnh cum tic 

"hui trieu ddng" tgi khodn 1 cdc diiu 137, 

138, 139, 143, 278, 279, 280, 283, 289, 290 

vd 291; b) Sieu ddi cum tie "mdt trieu ddng" 

thdnh cum tic "bdn trieu ddng" tgi khodn 

1... Dieu 140; c) Sica ddi cum tic "ndm Irieu 

ddng" thdnh cum tic "mudi trieu ddng" tai 

khodn 1 Diiu 141..".^^^ 

Viec nang mirc djnh lugng tdi thilu de 
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lam CO sd truy cim trach nhiem hinh sy ddi 

vdi mdt sd trudng hgp pham ldi it nghiem 

trgng ciia cac ldi neu tren va viec van dting 

tien lam thudc do gia trj tai san bi chilm 

doat, bj thiet hai hoac gia tri tai san khac lien 

quan den tdi pham da dugc da sd cac thanh 

vien ciia Uy ban tu phap tan thanh. Qua tdng 

ket 8 nam thi hanh Bd lual hinh sy cung nhu 

ket qua khao sat ciia Uy ban lu phap vl viec 

thi hanh Bd luat hinh sy cho thiy cac mirc 

djnh lugng tdi thieu ve gia tri tai san bj 

chiem doat, bj chiem giii trai phep, gia tri 

thiet hai do ldi pham gay ra la qua thap, 

khdng phii hgp vdi tinh hinh phat trien kinh 

te-xa hdi ciia dat nudc cting nhu chua phan 

anh dugc yeu cau thye tien dau tranh chdng 

tdi pham. Viec nang mirc djnh lugng ldi 

thieu lam co sd de truy ciru trach nhiem hinh 

sy la xac djnh lai mdt each dung dan hanh vi 

nguy hiem cho xa hdi tdi mirc phai xir li hinh 

sy, gdp phan phi hinh sy hoa ddi vdi mdt sd 

trudng hgp pham tdi it nghiem trgng ciia cac 

tdi nhu da neu tren.*''' 

Hien nay, Bd lual hinh sy cd 23 dieu lual 

vdi 76 khoan quy djnh cac mirc djnh lugng 

ve trj gia tien, lai san hoac tri gia mirc thiet 

hai dugc tinh bang lien, trong do: mirc djnh 

lugng vl trj gia tien, tai san dugc quy djnh 

tai cac diiu 137, 138, 139, 140, 141, 142, 

278, 279, 280, 283, 289, 290, 291 ciia Bd 

luat hinh sy; mirc dinh lugng ve tri gia mirc 

thiet hai tinh bing tiln dugc quy dinh tai cac 

diiu 143, 144, 145, 165 ciia Bd luat hinh sy; 

mirc djnh lugng vl trj gia lien, hang pham 

phap tinh bing lien dugc quy djnh lai cac 

diiu 153, 154, 156, 159, 161, 166 ciia Bd 

luat hinh sy. Cac miic dinh lugng nay dugc 

quy djnh can cir vao linh chat, mirc dp nguy 

hiem ciia tirng loai hanh vi pham ldi va dya 

tren co sd dieu kien kinh te-xa hdi ciia nhii'ng 

nam cudi thap ki 90 ciia the ki XX. Theo Td 

lrinh ve Dy an Lual sira ddi, bd sung Bd luat 

hinh sy thi: ""Trong 8 nam quu, tinh hinh 

kinh le cuu nudc ta dd cd su thuy ddi vd phdi 

trien mgnh me. Gid lieu dung hdng ndm lien 

luc tdng, ndm suu cuo han ndm trudc... mice 

luang toi thieu tie ndm 1999 den nay ciing dd 

ldng tie 180.000 ddng len 540.000 ddng. 

Trudc tinh hinh do, nhin chung cdc mice 

dinh luang iheo quy dinh cua Bd ludt hinh 

su hien hdnh khdng con phit hap vdi tinh 

hinh phdt trien kinh te-xd hoi ciia ddt nudc. 

Tuy nhien, ... lrong phgm vi sica ddi, bd sung 

mot sd dieu ciia Bd lugt hinh su ldn ndy chii 

yeu tap trung gidi quyet mdt budc nhieng 

vudng mdc, bice xiic nhdt lien quan den vdn 

de dinh luong trong thuc lien dieu Iru, truy 

td, xel xie hien nuy md ket qud ldng kel 8 

ndm thi hdnh Bd lugt hinh su dd chi ra".^ 

Tren tinh than dd, Luat sira ddi, bd sung mdt 

sd dieu ciia Bd luat hinh sy chi dieu chinh 

nang mirc djnh lugng ldi thieu de truy ciru 

trach nhiem hinh sy quy djnh tai khoan 1 ciia 

14 dieu lual ve cac ldi chiem doat tai san va 

mdt sd tdi pham khac cd lien quan den lai 

san. Nhu vay, trong lan sira ddi, bd sung nay 

cd 14/23 dieu luat (chiem 60,87%) dugc dieu 

chinh nang mirc dinh lugng tdi thieu de truy 

ciru trach nhiem hinh sy. 

4. Sua doi, bo sung mot so toi xam 
pham trat ty quan li kinh te 

Xuat phat lir thirc lien dau tranh vdi cac 

loai tdi pham kinh te, cting nhu de dap irng 

yeu cau ciia cac dieu udc qudc te ma Viet 
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Nam la thanh vien, viec sira ddi, bd sung mdt 

sd ldi xam pham trat tu quan li kinh te tap 

trung vao nhtrng ndi dung chinh sau day: •• ' 

Thie nhdl, sira ddi, bd sung tdi dau co 

(Dieu 160) theo hudng md rdng pham vi xir 

li hinh sy nham tao ra kha nang xir Ii ddi vdi 

nhCing hanh vi dau co ddng thdi lang che tai 

phat tien nham gdp phan dn djnh thj trudng, 

gia ca. Bdi le, '"lrong thdi gian gdn ddy, Iren 

ihi trudng xdy ra tinh irgng gom hdng Igo ra 

su khan hiem gid igo ddi vdi mdi sd mat 

hdng ihiel yeu nhu xdng ddu, thudc ldn 

duac... de ldng gid nhdm Iruc lai. Ddy Id 

mot hdnh vi hei siec nguy hiem, ldm rdi logn 

Ihi trudng, gid cd, nhung chiing lu khdng the 

xie li ho ve ldi ddu ca duac, bdi le, theo quy 

dinh tgi Dieu 160 Bd ludt hinh su hien hdnh 

thi tdi ddu ca duac hieu vdi phgm vi rdt hep, 

theo do, chi bi xie li ve tdi ndy khi hdnh vi 

ddu ca duac ihuc hien "trong tinh hinh thien 

lai, dich benh vd chien tranh""!'^^^ De diu 

tranh ngan chan hanh vi dau co, Luat sira 

ddi, bd sung mdt sd dieu ciia Bd luat hinh sy 

da bd sung them trudng hgp thye hien hanh 

vi dau CO "trong linh hinh cd khd khdn vi 

kinh /e".*'̂ ^ Tuy nhien, de thuc hien diiu luat 

nay can sdm ban hanh van ban lam rd ndi 

ham ciia cac khai niem "tinh hinh thien tui, 

dich benh, chien iranh, khd khdn ve kinh li". 

Thie hui, sii'a ddi, bd sung tdi vi pham cac 

quy djnh ve quan li dit dai (Diiu 174) theo 

hudng lang trach nhiem ciia nhiing ngudi cd 

chirc vy, quyen han lrong viec quan li dit 

dai, cu thi la: 1) Bd sung them 2 diu hieu 

trong cau thanh co ban ciia tdi nay la "gdy 

hdu qud nghiem lrong" va "ddt cd dien tich 

ldn hodc cd gid tri Idn"^^^^ dl lao co sd phap 

Ii cho viec xir Ii hinh su ddi vdi nhiing trudng 

hgp mac dii ngudi vi pham chua bi xir Ii ki 

luat nhung hanh vi vi pham cua hg gay ra 

nhiing hau qua ldn. 2) Quy dinh hinh phat 

nghiem khac ""phgt tu tic ndm ndm den mudi 

hai ndm"'"^ •' ddi vdi trudng hgp pham tgi 

""gdy hdu qud ddc biei nghiem trong hoac 

ddt cd dien tich ddc biet ldn hodc cd gid tri 

ddc biet ldn".'" '̂ Ben canh dd, Luat cung 

tang hinh phat tien vdi tinh chat la hinh phat 

bd sung ddi vdi tdi nay len gap 5 lan so vdi 

quy djnh hien hanh va bd sung them hinh 

phat cam dam nhiem chirc vu, cam hanh 

nghe hoac lam cdng viec nhat djnh ttr mpt 

nam den nam nam nham hd trg cho hinh 

phat chinh va trtrng trj nghiem hanh vi 

pham tdi nay.*'̂ ^ 

Thie ba, bd sung mdt sd tdi pham mdi 

trong ITnh vuc tai chinh-ke loan va trong ITnh 

vyc chimg khoan nham gdp phan dau tranh 

cd hieu qua vdi cac hanh vi pham tdi trong 

cac ITnh vyc nay, dd la: Tdi in, phat hanh, 

mua ban trai phep hoa don, chirng tir thu nop 

ngan sach nha nudc (Diiu 164a); Tdi vi 

pham quy djnh ve bao quan, quan Ii hoa dan, 

chirng ttr thu nop ngan sach nha nudc (Diiu 

164b); Tdi cd y cdng bd thdng tin sai lech 

hoac che giau sy that trong hoat ddng chirng 

khoan (Dieu 181a); Tdi sir dung thdng tin 

ndi bd de mua ban chung khoan (Diiu I8Ib); 

Tdi thao tiing gia chimg khoan (Diiu 18Ic)."^' 

5. Su-a doi, bd sung mot s6 toi xam 

pham an toan cong cong, trat ty cong cong 

Bd luat hinh sy hien hanh cd ba diiu luat 

quy dinh ve cac tdi pham lien quan din may 

tinh va mang may tinh, dd la: Diiu 224 - Toi 

tao ra va lan truyen, phat tan cac chuang 
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lrinh vi rut lin hgc; Diiu 225 - Tdi vi pham 

cac quy djnh ve van hanh, khai thac va sir 

dung mang may tinh dien tir va Diiu 226 -

Tdi sir dyng trai phep cac thdng tin tren 

mang va trong may tinh. Td trinh vl Dy an 

Luat sira ddi, bd sung Bd luat hinh su neu rd: 

""Trong dieu kien bung nd khoa hoc cdng 

nghe ndi chung vd tin hoc ndi rieng, nhieu 

logi hdnh vi vi phgm lien quun den mdy linh 

vd mgng mdy tinh mdi phdt sinh, phd bien 

chua duac cdc Diiu 224, 225 vd 226 cua Bd 

ludt hinh sie buo qudt hei, nhu: hdnh vi truy 

cup Irdi phep, ddn chdn ihdng tin trdi phep, 

sie dung irdi phep ihiet bi vd cdc hdnh vi 

khdc xdm hgi den cdc ihiel bi, sd lieu vd dich 

vu ihdng lin, I my en ihdng, sic dung cdng 

nghe thdng lin de chiem dogt ldi sdn nhu: riit 

lien cuu ngudi khdc lie mdy riu tien tu ddng, 

lieu ddo qua mgng... Dieu ndy khdng chi gdy 

khd khdn cho viec ddu trunh chdng logi tdi 

phgm lien quun den cdng nghe cuo a trong 

nudc md cdn dnh hudng den hogt ddng 

tuang tra tu phdp giicu nudc la vd cdc nudc 

khdc..."!'^ ' De gdp phan khac phuc mdt 

budc nhtrng bat cap ve mat phap luat lien 

quan den viec quy dinh cac tdi pham lien 

quan den mang may tinh, Luat sira ddi, bd 

sung mdt sd dieu ciia Bd luat hinh sy da tap 

trung hoan thien quy dinh tai cac Dieu 224, 

225, 226 va bd sung them hai tdi pham mdi 

trong ITnh vuc cdng nghe thdng tin; do la: 

Tdi truy cap bat hgp phap vao mang may 

tinh, mang vien thdng, mang Internet hoac 

thill bj so ciia ngudi khac (Dieu 226a) va 

Tdi su dung mang may tinh, mang viln 

thdng, mang Internet hoac thiet bi sd thye 

hien hanh vi chiem doat tai san (Dieu 

226b).*'^' Ve van de nay Td trinh ciing neu 

rd: ""Xel ve thuc chdi, viec sie dung kT ihugt 

cdng nghe cao de thuc hien hdnh vi chiem 

dogl tdi sdn cung Id mdi trong nhieng 

phuang ihicc, thii dogn phgm tdi chiem dogt 

ldi sdn, nhung tinh vi han. Tuy nhien, cd mpt 

vdn de thudng gdy trunh ludn tren thuc te vd 

khdng thdng nhdt trong viec dinh lpi danh Id 

hdnh vi chiem doat tdi sdn cd sie dung kT 

thugl cdng nghe cao (vi du: hdnh vi rui tien 

cuu ngudi khdc lie mdy ATM) thudc hinh 

thiec chiem dogl ndo trong sd bdy hinh thiec 

chiem dogl ldi sun (eudp, cudng dogl, eudp 

gigt, cdng nhien chiem dogl, trdm cdp, lieu 

duo, lam dung tin nhiem... De chdm diet su 

tranh ludn keo ddi khdng cdn thiet, cdc nudc 

di trudc dd lua chon gidi phdp quy dinh tdi 

sic dung mang vien thdng, mgng mdy tinh 

hodc mdy tinh de thuc hien hdnh vi chiem 

dogl ldi san thdnh mdt ldi dpc lap khdng phu 

thudc vdo hinh thiec chiem dogt"!- ' Tham 

khao kinh nghiem ciia cac nudc, de bao dam 

ap dyng thdng nhat phap luat tren thuc te, 

Luat sira ddi, bd sung mdt sd dieu ciia Bd 

luat hinh sy da bd sung tdi sir dung mang 

may tinh, mang vien thdng, mang Internet 

hoac thiet bi sd thye hien hanh vi chiem doat 

tai san vdi mirc hinh phat co ban tuong iing 

nhu mirc hinh phat ddi vdi cac ldi chiem 

doattai san.*^'' ^/ii ]/;'kr >; i it:: ci ;r..: i ci'i 

Ngoai ra, de gdp phan ngan chan hanh vi 

khung bd dang cd xu hudng md rdng, gia 

tang va ngay cang nguy hiem, ciing nhu de 

thuc hien cac cdng udc qudc te ve chdng 

khiing bd ma Viet Nam ki ket hoac tham gia, 

Luat sira ddi, bd sung mdt sd dieu ciia Bd 

luat hinh su sd 37/2009/QH12, ngay 
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19/6/2009 cdn bd sung them Diiu 230b (tdi 

lai trg khiing bd) vdi ndi dung: "1) Ngudi 

ndo huy ddng, hd Iro' tien, ldi sdn duc/i bdi ki 

hinh ihiec ndo cho td chicc, cd nhdn khung 

bd, ihi bi phgl lit lie ndm ndm den mudi ndm 

2) Ngudi phgm tpi cdn cd the bi phgl quun 

che, cum cu Irii lie mpi ndm den ndm ndm, 

lich thu mpi phdn hodc lodn bp ldi sun"}'' 

6. Siia doi, bd sung mot sd toi pham ve 

moi truong 

Thye te qua 8 nam thi hanh Bd lual hinh 

su cho thay viec xir li hinh sy cac hanh vi 

gay d nhiem mdi trudng gap nhieu khd khan, 

bat cap ma mdt trong nhu:ng nguyen nhan 

chinh la do nhii'ng bat cap trong cau thanh tdi 

pham ciia cac tdi pham ve mdi trudng, the 

hien d chd cau thanh tdi pham ciia nhdm tdi 

gay d nhiem mdi trudng ddi hdi phai cd 

ddng thdi ba dau hieu mdi xir li hinh sy 

dugc: Mpi la hanh vi thai chat gay d nhiem 

mdi trudng trudc do da bj xir phat hanh 

chinh. Hai Id ngudi bj xir phat hanh chinh cd 

tinh khdng thye hien cac bien phap khac 

phuc. Bu Id do khdng thye hien bien phap 

khac phuc ma gay ra hau qua nghiem trgng. 

Quy djnh qua chat che nay da han che kha 

nang truy ciru trach nhiem hinh sy ddi vdi 

cac ldi pham ve mdi trudng, bdi le, viec thu 

thap chirng cir chung minh dii ca ba dau hieu 

ndi tren la rat khd, nhat la viec xac dinh hau 

qua ve mdi trudng. Cd nlrieu trudng hgp hau 

qua khdng the xay ra ngay ma sau mdt thdi 

gian dai, cd the vai chyc nam sau hau qua 

nay mdi xay ra, khi do thdi hieu truy cu'u 

trach nhiem hinh sy ddi vdi cac tdi pham ve 

mdi Irudng da het. Ngoai ra, lrong thye tien 

da nay sinh mdt sd loai vi pham cac quy dinh 

ve bao ve mdi trudng cd kha nang gay hau 

qua rat Idn cho sire khoe, tinh mang con 

ngudi nhung hien vin chua dugc hinh sy hoa 

nhu: hanh vi mua ban, tai che rac thai y te 

hoac rac thai cdng nghiep chua qua xir Ii de 

san xuit vat dung tieu dimg... De gdp phan 

khic phuc nhirng bat cap, han che neu tren, 

Luat sira ddi, bd sung mdt sd dieu ciia Bd lual 

hinh su sd 37/2009/QH12 ngay 19/6/2009 

da:*̂ ^̂  Hgp nhit ba tdi gay d nhiem mdi 

irudng-khdng khi (Dieu 182), ngudn nudc 

(Diiu 183) va dit (Diiu 184) thanh Tdi gay 

d nhiem mdi trudng (bdi le, dudng ldi xir Ii 

ciia ba tdi pham nay khdng cd gi khac nhau, 

chung chi khac nhau d ITnh vyc vi pham) 

ddng thdi quy djnh cau thanh co ban linh 

hoat hon mdt budc de cd the van dung xir li 

dugc tren thye te theo hudng: de xir li hinh 

sy ddi vdi tdi pham nay chi can chimg minh 

""hdnh vi thdi vdo khdng khi, ngudn nudc, 

ddt cdc chdi gdy d nhiem mdi trudng, phdt 

ldn bice xg, phdng xg vuat qud quy chudn kT 

thuat qudc gia ve chdt thdi d mice dp nghiem 

trong hodc ldm mdi trudng bi d nhiem 

nghiem trong hodc gdy hdu qud nghiem trong 

khdc"P''^^ Sira ddi tdi nhap khau cdng nghe, 

may mdc, thiet bj, phe thai hoac cac chat 

khdng bao dam tieu chuan bao ve mdi trudng 

(Dieu 185) thanh tdi dua chat thai vao Ianh 

thd Viet Nam va quy dinh lai theo hudng 

nham xir li hinh sy ngudi lgi dung viec nhap 

khau cdng nghe, may mdc, thiet bi, phe lieu 

hoac hoa chat, che pham sinh hgc hoac bang 

thii doan khac dua vao lanh thd Viet Nam 

chat thai nguy hai hoac chat thai khac vdi sd 

lugng Idn hoac gay hau qua nghiem trgng. 

Sira tdi danh ""vi phgm cdc quy dinh ve bao 
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ve ddng vdt hoang dd quy hiim" (Diiu 190) 

thanh ""vi phgm cdc quy dinh vi bdo ve dpng 

vdt thupe danh muc lodi nguy cdp, quy, 

hiem duac uu lien bdo ve " va quy djnh lai 

cho phfl hgp vdi Cdng udc qudc te, quy dinh 

mdi ciia Luat bao ve mdi trudng va thye tiln 

dau tranh phdng, chdng loai tdi pham nay. 

Sira ddi, bd sung dau hieu cau thanh tdi pham 

va mdt sd tinh tiet tang nang djnh khung 

ciia tdi vi pham che do bao ve dac biet ddi 

vdi khu bao ldn thien nhien (Diiu 191) cho 

phii hgp vdi thye te va quy djnh mdi cua 

Luat bao ve mdi trudng, cu the nhu sau: 

rr?,;;i!j \Li .•<:. j;i (^^^ dip trang 16) 

(l).Xem them: Khoan 1 Dieu 1 Luat s6 37/2009/QH12 
ngay 19/6/2009 sua doi, bo sung mpt so di6u ciia Bp 
luat hinh su. 
(2).Xem them: To trinh s6 155/TTr-CP ngay 09/10/2008 
ve Du an Luat siia doi, bo sung mpt so dieu ciia Bp 
luat hinh su nam 1999, tr. 4 - 6. 
(3).Xem them: Bao cao tham tra ve Du an Luat sua 
doi, bo sung mpt so dieu ciia Bp luat hinh su so 
1838/BC-UBTP12ngay 14/10/2008, tr. 3 -4. 
(4).Xem them: Ta trinh s6 155/TTr-CP ngay 09/10/2008 
ve Du an Luat sua doi, bo sung mpt so dieu cua Bp 
luat hinh su nam 1999, tr. 6. 
(5).Xem them: Khoan 3 Diiu 1 Luat s6 37/2009/QH12 
ngay 19/6/2009 sua doi, bo sung mpt so dieu ciia Bp 
luat hinh su. 
(6).Xem them: Khoan 36 Di6u 1 Luat s6 37/2009/QH12 
ngay 19/6/2009 siia doi, bo sung mpt so dieu cua Bp 
luat hinh su. 
(7).Xem them: Khoan 36 Digu 1 Luat s6 37/2009/QH12 
ngay 19/6/2009 sua doi, bo sung mpt so dieu ciia Bp 
luat hinh su. 
(8).Xem them: Khoan 2, 8 Q\ku 1 Luat s6 37/2009/QH12 
ngay 19/6/2009 siia doi, bo sung mpt so dieu ciia Bp 
luat hinh su. 
(9).Xem them: Bao cao tham tra ve Du an Luat siia 
d6i, b6 sung mpt so dieu cua Bp luat hinh su so 
1838/BC-UBTP12 ngay 14/10/2008, tr. 6 - 7. 

(lO).Xem them: To trinh so 155/TTr-CP ngay 
09/10/2008, ve Du an Luat sira doi, bo sung mpt so 
dieu cua Bp luat hinh su nam 1999, tr. 7-9. 
(1 l).Xem them: To trinh s6 155/TTr-CP ngay 09/10/2008 
ve Du an Luat sua doi, bo sung mpt so dieu ciia Bp 
luat hinh su nam 1999, tr. 9. 
(12).Xem them; Khoan 7 Diiu 1 Luat s6 37/2009/QH12 
ngay 19/6/2009 sira doi, bo sung mpt so dieu ciia Bp 
luat hinh su. 
(13).Xem them: Khoan 13 Diiu 1 Luat s6 37/2009/QH12 
ngay 19/6/2009 sua doi, bo sung mpt so dieu ciia Bp 
luat hinh su. 
(14).Xem them: Khoan 13 Diiu 1 Luats6 37/2009/QH12 
ngay 19/6/2009 sua doi, bo sung mpt so dieu cua Bp 
luat hinh su. 
(15).Xem them: Khoan 13 Diiu 1 Luats6 37/2009/QH12 
ngay 19/6/2009 sua doi, bo sung mpt so dieu ciia Bp 
luat hinh su. 
(16).Xem them: Khoan 13 Diiu 1 Luat s6 37/2009/QH12 
ngay 19/6/2009 sua doi, bo sung mpt so dieu cua Bp 
luat hinh su. 
(17).Xem them: Khoan 9, 10, 14, 15, 16 Diiu 1 Luat 
s6 37/2009/QH12 ngay 19/6/2009 sua d6i, b6 sung 
mpt so dieu ciia Bp luat hinh su. 
(18).Xem them: To trinh s6 155/TTr-CP ngay 09/10/2008 
ve Du an Luat sira doi, bo sung mpt so dieu ciia Bp 
luat hinh su nam 1999, tr. 12 - 13. 
(19).Xem them: Khoan 28, 29 Diiu 1 Lual s6 
37/2009/QH12 ngay 19/6/2009 sua dii, bl sung mpt 
so dieu cua Bp luat hinh su. 
(20).Xem them: To trinh s6 155/TTr-CP ngay 09/10/2008 
ve Du an Luat sira doi, bo sung mpt so dieu cua Bp 
luat hinh su nam 1999, tr. 13. 
(21).Xem them: Khoan 28, 29 Diiu 1 Luat s6 
37/2009/QH12 ngay 19/6/2009 sua dii, bl sung mpt 
so dieu ciia Bp luat hinh su. 
(22).Xem them: Khoan 31 Diiu 1 Luat s6 37/2009/QH12 
ngay 19/6/2009 sua doi, bo sung mpt so dieu cua Bp 
luat hinh su. 
(23).Xem them: To trinh s6 155/TTr-CP ngay 09/10/2008 
ve Du an Luat sira doi, bo sung mpt so dieu cua Bp 
luat hinh su nam 1999, tr. 10 - 12. 
(24).Xem them: Khoan 17 Diiu 1 Luat s6 37/2009/QH12 
ngay 19/6/2009 sua doi, bo sung mpt so diiu ciia Bp 
luat hinh su. 

TAP CHi LUAT HOC SO 5/2010 33 




