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Chinh quyen lien bang Hoa Ky dugc xay 

dyng bdi Hien phap Hoa Ky la bd may 

chinh quyen cdng hoa lien bang dugc cau 

thanh bdi cac tieu bang. Chinh quyen lien 

bang bao gdm ba nhanh quyen co ban: lap 

phap, hanh phap va tu phap. Mdi nhanh 

quyen lyc deu cd nhCing tham quyen nhat 

djnh va cd sy kiem soat, chi phdi vdi cac 

nhanh quyen lyc cdn lai. 

Nghi vien Hoa Ky la co quan lap phap 

theo che do ludng vien, bao gdm Ha vien va 

Thugng vien. Ha vien cd 435 thanh vien vdi 

nhiem ki hai nam. Sd lugng cac dai bieu Ha 

vien ciia mdi bang can cir vao dan sd ciia 

bang. Thugng vien cd 100 thugng nghj sT, 

mdi bang dugc bau hai thugng nghi sT. Mdi 

vien deu cd nhirng quyen lire rieng biet. Neu 

nhu Thugng vien cd nhiem vy phe chuan cac 

de nghi ciia tdng thdng ve nhan sy bd nhiem 

cac chiic vy cao cap trong bd may nha nudc 

thi Ha vien cd trach nhiem de trinh cac du 

luat nhim nang cao thu nhap qudc gia. Tuy 

nhien, cin cd sy ddng thuan ciia ca hai vien 

dl cd thi thdng qua cac du luat. 

Hiln phap Hoa Ky khdng cd cac quy djnh 

vl viec thanh lap cac uy ban ciia Nghi vien, 

tuy nhien, theo su phat trien va nhCing yeu 

ciu cua thye tl ma cac uy ban da Ian lugt ra 

ddi. Nhiem ki 2003 - 2005 cd 19 uy ban thudng 

tryc d Ha vien Hoa Ky va 17 uy ban d Thugng 

vien, chua bao gdm 4 uy ban ludhg vien cd 

nhiem vy giam sat la thu vien, xuat ban, thue 

TS. NGUYEN TH! THU HA * 

va kinh te. Cting vi yeu cau ciia nhiem vy 

ngay cang tang nen mdi uy ban Ihudng tryc 

se cd them mdt sd lieu ban tryc thudc. 

Nghj vien cd nhiem vy giam sat va tac 

ddng den cac mat dieu hanh ciia nhanh hanh 

phap. Quy trinh giam sat ciia Nghi vien 

nham vao cac muc lieu nhu ngan chan sy 

lang phi, cac hanh vi gian lan, bao ve quyen 

ty do dan sy ciing nhu cac quyen ca nhan, 

bao dam viec tuan thii phap luat ciia nhanh 

hanh phap, thu thap thdng tin de xay dyng 

luat ciing nhu tham djnh cac ket qua ciia 

nhanh hanh phap. Ben canh dd, Hien phap 

da quy djnh nhirng quyen co ban cho Nghj 

vien nhu quyen dua ra cac dy luat ve van de 

thu thue hoac nhap canh... Theo quy djnh, 

khdng khoan tien nao dugc lay lir ngan sach 

ciia lien bang ma khdng cd mdt dao luat cho 

phep. Ban bao cao thudng ki ve nhiing khoan 

thu chi cdng quy phai dugc cdng bd thudng 

xuyen. N I U khdng dugc sy ddng y cua nghi 

vien, nhtrng ca nhan dam nhan nhtrng chiic 

trach ciia Hgp chiing qudc khdng duge phep 

nhan bit ki qua tang, luong bdng hoac danh 

hieu, tudc vi nao do vua chua hoac chinh 

phii ngoai quoc ban tang. 

Nhanh co quan hanh phap bao gdm tdng 

thong Hoa Ky va cac vien chirc dugc tdng 

thdng uy nhiem. Tdng thdng la ngudi dirng 

* Giang vien Khoa li luan ca sa 
Hpc vien chinh tri-hanh chinh quoc gia Ho Chi Minh 
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dau Nha nudc, dirng dau Chinh phii va la 

ldng tu lenh quan lyc. Tdng thdng, theo 

Hien phap Hoa Ky, cd trach nhiem "duy tri 

viec tuan thii phap luat". De thuc thi chirc 

trach nay, tdng thdng dieu hanh nganh hanh 

phap ciia chinh quyen lien bang vdi gudng 

may khdng Id khoang 4 trieu nhan vien, bao 

gdm ca 1 trieu binh sT dang phyc vy trong 

quan ddi. Tdng thdng ciing cd quyen lyc 

dang ke trong cac ITnh vyc lap phap va tu 

phap. Tdng thdng dugc Hien phap danh cho 

nhieu quyen lyc de dieu hanh cdng viec 

qudc gia cQng nhu bd may chinh quyen lien 

bang. Tdng thdng cd quyen phu quyet cac 

dao luat da dugc Nghi vien thdng qua. Tdng 

thdng cung cd the bi luan tdi bdi da sd cac ha 

nghj sT va se bi each chiic bdi it nhat 2/3 

thugng nghj sT trong Thugng nghi vien vi 

nhiing cao budc nhu phan qudc, hdi Id hoac 

nhCrng trgng tdi va hanh vi bat chinh khac. 

Tdng thdng khdng the giai tan Nghj vien 

hoac td chirc cac cudc bau cir dac biet nhung 

cd quyen an xa nhtrng ngudi bi budc tdi theo 

lual lien bang, ban hanh sac lenh va bd 

nhiem tham phan lien bang. 

Phd ldng thdng la vien chirc hanh phap 

dirng thir hai sau tdng thdng. Phd tdng thdng 

se dam nhiem chirc vu tdng thdng trong trudng 

hgp ldng thdng qua ddi, tir nhiem hoac bi bai 

nhiem. Trong Ijeh sir Hoa Ky da cd 9 trudng 

hgp phd tdng thdng thay the tdng thdng 

trong trudng hgp tdng thdng qua ddi, ttr 

nhiem hoac bj bai nhiem. Tdng thdng va phd 

tdng thdng dugc tuyen chgn theo the thirc 

lien danh bdi cir tri doan. Hien nay, sd thanh 

vien cir tri doan la 538 thanh vien. Nhu vay, 

mudn cd dugc ghe tdng thdng it nhat phai 

gianh dugc 270 phieu ciia cir tri doan. 

Tdng thdng dugc bd nhiem khoang 2000 

chiic danh hanh phap, trong do cd cac thanh 

vien ndi cac va cac dai sir (cd sy phe chuan 

ciia Nghi vien). Dti vai trd hien dinh ciia 

long thdng cd the bi han che nhung tren thye 

te, vdi nhtrng dac quyen to ldn, cd the ndi 

ldng thdng Hoa Ky la nhan vat nhieu quyen 

lyc nhit thi gidi. Chirc danh nay thudng 

chiem uu the so vdi quyen lyc ciia Nghi 

vien. Phd tdng thdng la nhan vat dung dau 

trong thir tu ke nhiem tdng thdng va duong 

nhien la chu tich Thugng vien. Cac thanh 

vien Ndi cac chiu trach nhiem dieu hanh 

nhu:ng bd nganh khac nhau ciia chinh phu 

nhu Bd tu phap, Bd ngoai giao, Bd qudc 

phdng, Bd ndi vu... 

Chirc trach dieu hanh thye thi luat phap 

lien bang dugc giao cho cac co quan hanh 

phap lien bang, dugc thiet lap bdi Nghi vien. 

Cac bd trudng cua 15 bd dugc chgn bdi tdng 

thdng va dugc phe chuan bdi Thugng vien, 

cau thanh hdi ddng cd van cho tdng thdng va 

dugc ggi la Ndi cac. Mdt sd co quan ciing 

dugc xep vao nhdm Van phdng hanh phap 

ciia Tdng thdng gdm Ban nhan vien Toa 

bach dc. Van phdng dai dien thuong mai 

Hoa Ky, Van phdng chinh sach kiem soat 

ma tuy qudc gia va Van phdng chinh sach 

khoa hgc-kT thuat. Ngoai ra cdn mdt sd co 

quan ddc lap khac nhu Co quan tinh bao 

qudc gia, Co quan quan Ii dugc va thuc 

pham, Co quan bao ve mdi trudng. 

Thiet che diing diu nhanh tu phap la Tdi 

cao phap vien Hoa Ky, gdm chin thim phan. 

Toa an tdi cao xet xir cac vu an lien quan din 

chinh quyin lien bang va nhiing vu tranh 

tung giiia cac tilu bang, cd quyin giai thich 

74 TAP CHl LUAT HOC SO 5/2010 



NHA NUOC VA PHAP LUAT NJdC NGOAI 

hien phap va tuyen bd cac hoat ddng lap 

phap va hanh phap d mgi cip chinh quyin la 

vi hien, cung nhu cd quyin vd hieu hoa cac 

luat le. Dudi Toa an tdi cao la cac toa phiic 

thim (Appeal Court), dudi nira la toa an cip 

quan, day la cap toa an thye hien nhilu vu 

xet xir nhit theo luat lien bang. Tach khdi he 

thdng toa an lien bang la he thdng toa an 

rieng le thudc cac tilu bang, cd thim quyin 

xet xir cac vu an theo luat tilu bang vdi 

nhiing trinh ty thim quyin rieng biet. Tdi cao 

phap vien ciia mdi tieu bang cd thim quyin 

tdi hau de giai thich hien phap va luat tilu 

bang. Cd the khang an Ien toa an lien bang 

sau khi dugc xet xir bdi toa an tilu bang niu 

vu an cd lien quan den cac van dl lien bang. 

Hoa Ky cd ba cap toa an lien bang vdi 

quyen xet xir cac vu an hinh su va dan sy. 

Toa an lien bang cap quan la noi cac vu an 

dugc dem ra xet xir va phan quyet. Toa phuc 

tham la noi xir lai cac vu an da dugc quyet 

dinh d toa an quan. Tdi cao phap vien Hoa 

Ky xem xet cac vy khang an tir toa phiic 

tham va tir toa tdi cao tieu bang ciing nhu td 

chiic xet xir mdt sd vu an khac. 

Hien phap bao dam tinh ddc lap ciia 

nhanh tu phap bang each quy dinh cac tham 

phan lien bang dugc duy tri chiic vu chi vdi 

dieu kien la cd dao dirc trong sach. Dieu nay 

cd nghTa la cac tham phan se phyc vu trong 

nganh tu phap cho den khi ve him hoac tir 

nhiem. Tham phan pham tdi khi duong chiic 

se bi Iuan tdi theo the thirc ap dung cho tdng 

thdng hoac cac vien chirc chinh quyen lien 

bang. Tham phan lien bang dugc tdng thdng 

bd nhiem va dugc Thugng vien phe chuan. 

Nghi vien khdng the cat giam luong ciia cac 

tham phan duong nhiem. 

Ben canh bd may chinh quyen lien bang 

la chinh quyen cac tieu bang. Chinh quyin 

tieu bang la dinh che cd anh hudng ldn nhit 

den ddi sdng ciia ngudi dan My. Moi tilu 

bang deu cd hien phap, chinh quyen va luat 

phap rieng. Chiic danh dan cir dirng diu tilu 

bang la thdng ddc. Mdi tieu bang deu cd mdt 

vien lap phap theo the che ludng vien (ngoai 

trir bang Nebraska chi cd mdt vien) va he 

thdng toa an rieng. Tai mdt sd tieu bang, 

tham phan toa an tdi cao va cac toa an cap 

dudi dugc nhan dan bau, trong khi d mdt sd 

bang khac, cac tham phan dugc bd nhiem 

theo the thirc ap dung cho lien bang. 

Nhiing thiet che chiu trach nhiem dieu 

hanh dudi cap bang la chinh quyen thj tran, 

thanh phd hoac quan. Chirc vy dan cir cao 

cap nhat ciia thanh phd hoac thj tran la thi 

trudng. Hoa Ky la qudc gia cd tdc do dd thi 

hoa cao vdi khoang 80% dan sd sdng d cac 

thj tran, thanh phd Idn hoac cac viing ngoai 

d. Nhtrng con sd nay cho thay chinh quyen 

thanh phd ddng vai trd quan trgng trong he 

thdng chinh quyen Hoa Ky. So vdi chinh 

quyen lien bang hoac chinh quyen cap bang, 

chinh quyen thanh phd tryc tiep phuc vy cac 

nhu cau ciia dan chiing. Viec dieu hanh ciia 

bd may chinh quyen cac thanh phd ldn ciia 

Hoa Ky kha phiic tap. Rieng ve dan sd, New 

York la thanh phd cd sd dan Idn hon 41 

trong sd 50 bang. Chinh vi vay, cd nhiing 

quan diem cho rang, sau chirc vu tdng thdng, 

vi tri lanh dao khd khan nhat cua Hoa Ky 

chinh la vi tri thj trudng thanh phd New 

York. Chinh quyen thanh phd dugc bang 

trao cho mdt sd dac quyen nhat djnh va ddi 

khi cd nhirng chirc nang ddc lap so vdi bang. 
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Tuy vay, d hau het cac thanh phd Idn, sy hgp 

tac vdi cac Id chirc ciia bang va lien bang la 

rat quan trgng de dap irng dugc nhtrng nhu 

cau ciia cu dan. I'̂ î' i'.'U'̂ n h^:! ,ynd? inn niiti 

'' Cd ba dang tdng quat ciia chinh quyen 

thanh phd la: thi trudng-hdi ddng; thanh phd; 

uy ban-nha quan Ii thanh phd va sy ket hgp 

ciia ca hai md hinh tren. 

Thj trudng-Hdi ddng thanh phd: Day la 

hinh thirc lau ddi nhat ciia chinh quyen thanh 

phd tai Hoa Ky. Den dau the ki XX, hau het 

cac thanh phd da ap dung the thirc nay. Thj 

trudng do dan bau se la ngudi dirng dau 

nganh hanh phap. Ben canh dd, cting cd hdi 

ddng dan bau hinh thanh nen nganh lap 

phap. Thj trudng bd nhiem nhiing ngudi 

dirng dau cac sd ciia thanh phd va cac quan 

chirc khac, ddi khi can cd sy phe chuan ciia 

hdi ddng. Thj trudng cd quyen phii quyel cac 

sac lenh ciia hdi ddng thanh phd va chiu 

trach nhiem ve ngan sach cho hoat ddng ciia 

chinh quyen thanh phd. '.'• 'J'- '' ' -

j ' Uy ban-Nha quan li thanh phd (City 

Manager): Hinh thai nay ket hgp hai chirc 

nang lap phap va hanh phap. Mdi uy vien 

ciia uy ban nay giam sat hoat ddng ciia mdt 

hoac nhieu sd ciia chinh quyen thanh phd. 

Ngudi dugc chi djnh dirng dau Id chirc nay 

dugc ggi la thj trudng, mac du quyen lyc cua 

thj trudng chi tuong duong quyen lyc ciia 

cac uy vien ddng nhiem khac trong uy ban. 

Nha quan li thanh phd la sy dap irng ddi vdi 

tinh trang ngay cang phirc tap ciia cac van de 

dd thj ddi hdi sy nhanh nhay ve quan li ma 

thu'dng khdng cd dugc d cac quan chirc dugc 

bau chgn. Giai phap cho van de dd la uy thac 

hau het quyen hanh phap, bao gdm ca viec 

cudng che thye thi phap lual va cung cap cac 

djch vu xa hdi cho mdt nha quan li thanh phd 

cd tinh chuyen nghiep, cd kinh nghiem va 

dugc dao tao. Phuong an nha quan li thanh 

phd da ngay cang dugc nhieu thanh phd chap 

nhan. Theo phuang an nay, mdl hdi ddng 

nhd dugc bau ra de soan thao cac sac lenh 

ciing nhu he thdng chinh sach ciia thanh phd, 

tuy nhien hdi ddng nay se thue mdt nha quan 

li hanh chinh dugc tra luong, cdn ggi la nha 

quan li thanh phd de thye thi cac quyet djnh 

ciia hdi ddng. Thdng thudng, nhiem ki ciia 

nha quan li khdng dugc quy djnh, nha quan 

li cdn lam viec chirng nao hdi ddng cdn hai 

ldng vdi ket qua cdng viec dugc giao. 

Ben canh bd may chinh quyen thanh 

phd la chinh quyen hat. Hal la don vi hanh 

chinh dudi bang, ihudng bao gdm hai hoac 

mdl sd thj tran va lang xa. Thanh phd New 

York dugc chia thanh nam khu hanh chinh 

rieng biet, mdi khu da thye su la mdl hat, 

gdm: Bronx, Manhattan, Brooklyn, Queens 

va Stalen Island. Hau het cac hat ciia Hoa 

Ky deu cd mdt thj tran hay mdt thanh phd 

dugc quy djnh la trung lam ciia hat, noi 

ddng try sd ciia bd may chinh quyen va la 

dja diem hdi hgp ciia hdi ddng. Hdi dong 

cua cac hat se cd nhiem vu quy djnh ve 

thue, phan bd ngan sach, an dinh mirc luong 

cho cac nhan vien, giam sat cac cudc biu 

cir, quan li cac chuong trinh phuc fgi qudc 

gia, bang va hat. 

Ben canh chinh quyin hat la chinh quyin 

thi trin va lang xa. Rit nhilu khu vyc thye 

thi quyin lyc d cac dd thi nhd khdng dii lieu 

chuan de trd thanh chinh quyin thanh phd. 

Nhiing don vj nay dugc trao quyin vdi tu each 
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la cac thi trin, lang xa va giai quylt nhiing nhu 

cau dia phuong han hep nhu cung cip nudc, 

cung cap phuong tien phdng chay, chiia chay... 

hgp tac vdi bang va hat trong viec true tilp 

quan li he thdng trudng hgc dia phuong. 

Chinh quyen thudng dugc giao phd cho mdt 

ban hoac hdi ddng dan cir, cd ihl dugc gpi 

vdi nhieu ten khac nhau nhu hdi ddng thi 

tran hay lang xa, hdi ddng giam sat vien, hdi 

ddng cac uy vien uy ban. Chii tich hdi ddng 

cd chiic nang nhu quan chirc dilu hanh chinli. 

Nhirng ngudi lam viec cho hdi ddng cd thi 

bao gdm thu ki, thii quy, canh sat, nhan vien 

ciru hoa, nhan vien phiic lgi va y te. 

Khia canh ddc dao ciia chinh quyen dja 

phuang Ihudng dugc thay d hau hit cac 

vimg New England ciia Hoa Ky la "cudc hgp 

thi Iran". Mdi nam mdt lan hoac cd the nhieu 

hon, cac cir tri cd dang ki ciia thj Iran lai hgp 

phien md rdng de bau cac quan chirc, thao 

luan cac van de dia phuong va thdng qua cac 

lual le hoat ddng ciia chinh quyen. Vdi lu 

each la co quan, cac cudc hgp nay thudng 

quyet dinh nhirng van de co ban ciia dja 

phuong. Nhting cudc hpp thj Iran la sy the 

hien rd net nhat nen dan chii true tiep va cd 

sy tham gia ciia mpi cdng dan dja phuang. 

Bd may chinh quyen Hoa Ky d cap lien 

bang va cap lieu bang dan dan dugc hoan 

thien va phat trien cimg vdi nhtrng thay ddi 

ciia tinh hinh thuc te hon hai tram nam qua. 

Hieu qua hoat ddng ciia bd may chinh quyen 

Hoa Ky da gdp phan khdng nhd vao viec 

thiic day lang trudng kinh te, phat trien van 

hoa, giao due, khoa hgc, kT thuat dap irng 

nhCing ddi hdi ciia xu the hdi nhap va loan 

cau hoa qudc te./. 

XEM XET BAN AN Tiy HINH TRl/6C 
KHI... (tiip theo trung 39) " ' ' ' -̂' T* 

va don xin an giam an tir hinh giri Chii tjch 

nudc. Trong khi dang tien hanh xem xet ban 

an tir hinh trudc khi dua ra thi hanh thi tai 

Ban an hinh sy so tham sd 1025/HSST ngay 

28/6/2004, TAND Thanh pho Hd Chi Minh xir 

phat Ngd Dire M 06 nam tii vl tdi dua hdi Id, 

tdng hgp hinh phat ciia ban an nay vdi hinh 

phat tir hinh ciia Ban an hinh sy phuc tham sd 

1400/HSPT ngay 16/5/2004 huge Ngd Dire M 

phai chap hanh hinh phat chung la tir hinh. 

Viec tdng hgp hinh phat ciia TAND Thanh phd 

Hd Chi Minh la khdng dung vi thii tyc xem xel 

ban an tir hinh trudc khi dua ra thi hanh chua 

ket thuc (ngay 13/9/2004 mdi cd quyet dinh 

l<hdng khang nghi cua Chanh an TANDTC, 

ngay 30/12/2004 mdi cd quyet dinh khdng 

khang nghj ciia Vien trudng VKSNDTC va 

ngay 22/7/2005 mdi cd quyet djnh an giam ciia 

Chil tich nudc)."^' ;,.,„ njoiHli 

Theo chiing tdi, trong khi dang tien hanh 

xem xet ban an tir hinh trudc khi dua ra thi 

hanh ma toa an lai xel xir mdt ldi khac thi chi 

quyet djnh hinh phat ddi vdi tdi dd, khdng 

dugc tdng hgp vdi hinh phat tir hinh. Hdi 

ddng xet xir can nhan djnh trong ban an li do 

khdng tdng hgp hinh phat. Sau khi cd ket qua 

ciia viec xem xet ban an tir hinh thi Chanh an 

TANDTC mdi ra quyet dinh tdng hgp hinh 

phat theo quy djnh tai khoan 3 Dieu 51 

BLHS (tdng hgp hinh phat trong trudng hgp 

mdt ngudi phai chap hanh nhieu ban an da cd 

hieu lyc phap lual ma cac hinh phat ciia cac 

ban an chua dugc ldng hgp)./. 

(19). Quyet djnh giam doc tham ciia Toa hinh sir 
TANDTC sl 09/2008/HS-GDT ngay 24/4/2008. 
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