
NGHIEN CQU - TRAO DOI 

MOT S 6 VAN D^ vi ri LUAT CAN BO, CONG CHIIC 

Chat lugng dpi ngii can bp, cong chirc 

la van de luon dugc Dang va Nha 

nuoc quan tam, dac biet la trong nhiing 

nam gan day. Nang cao chat lugng dpi ngu 

can bg, cong chiic dap iing yeu cau quan li 

trong dieu kien moi la mpi trong bon npi 

dung ciia cai each hanh chinh o Viet Nam 

hien nay. De thuc hien ngi dung nay, cimg 

voi viec tieu chuan hoa can bp, cong chuc; 

chu trpng dao lao, boi duong can bp, cong 

chiic; dua ra cac chinh sach thu hiit, trgng 

dung nhan tai, Nha nuoc con quy dinh van 

de khen thudng, ki luat can bp, cong chiic 

de kip thai dpng vien, khuyen khich can 

bp, cong chuc phan dau hoan thanh tot 

nhiem vu va xu' li nghiem minh mpi hanh 

vi vi pham phap luat. Viec ki luat can bp, 

cong chuc hien nay dugc quy dinh trong 

Luat can bp, cong chuc (sau day ggi tat la 

Luat). Dii chua c6 van ban dual luat cu the 

hoa nhung cac quy dinh ve ki luat can bp, 

cong chiic trong Luat da the hien nhirng uu 

diem ro ret so voi cac quy dinh ve van de 

nay trong Phap lenh can bp, cong chiic, 

nhu: da phan biet cac hinh thirc ki luat doi 

voi can bp va cac hinh thuc ki luat doi voi 

cong chiic; phan biet thoi hieu va thai han 

xii li ki luat. Mac dii vay, c6 mpt so van de 

vg ki luat can bp, cong chiic can dugc quy 

dinh ro rang, chinh xac hon tao ca so cho 

TS. BUI THI DAO * 

viec ki luat can bg, cong chiic dugc thuan 

Igi, cong bang, thong nhat. 

1. Ve quy djnh can bo bj thoi viec tai 

khoan 3 Dieu 78 ciia Luat i 

Digu 78 Luat quy dinh cac hinh thirc ki 

luat doi voi can bp. Theo khoan 1 Dieu nay 

thi can bp vi pham phap luat c6 the bi ki luat 

bang mpt trong bon hinh thiic: khien trach, 

canh cao, each chiic, bai nhiem. Trong do, 

each chuc chi ap dung doi voi can bg dugc 

phg chuan giii chiic vu theo nhiem ki*" ma 

hau qua la can bp khong dugc tigp tuc giu' 

chiic vu lanh dao, quan li khi chua het nhiem 

ki;* ' bai nhiem la viec can bp khong dugc 

tiep tuc giii chiic vu, chiic danh khi chua het 

nhiem ki.*'̂ ' Do chua co van ban quy dinh chi 

tiet nen moi hinh thuc ki luat dugc ap dung 

khi can bg thuc hien hanh vi vi pham phap 

luat nao chua dugc xac dinh cu the. Song 

khoan 3 Dieu nay quy dinh: "Cdn bo pham 

loi bi lod dn ket dn vd ban dn, quyel dinh da 

CO hieu luc phdp lucil ihi duang nhien thoi 

giic chuc vu do bdu cu, phe chudn, bo nhiem; 

trudng hgp bi lod dn phgl lii md khong dugc 

hudng dn Ireo thi duang nhien bi ihoi viec ". 

Theo each thg hien quy dinh noi tren thi "bi 

thoi viec" la hau qua bat Igi ma can bg phai 

* Giang vien chinh Khoa hanh chinh-nha nudc 
Truong Dai hoc Luat Ha Noi 
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ganh chiu khi thuc hien hanh vi toi pham va 

bi toa an phat tii ma khong dugc huang an 

treo. Neu so sanh quy dinh nay voi khoan 3 

Digu 79 ve cac hinh thiic ki luat doi voi cong 

chu'c "Cong chicc hi lod dn kel dn phgl lie md 

khong dugc huang dn ireo thi duang nhien 

bi buoc ihoi viec ke lie ngdy bdn dn, quyet 

dinh CO hieu luc phdp ludi" thi c6 thg hieu 

lam bi thoi viec la hinh thuc ki luat. Tuy 

nhien, day khong phai la mgt trong bon hinh 

thiic ki luat doi voi can bg dugc quy dinh 

trong khoan 1 Digu 78. Vay thuc chat bi thoi 

viec la gi? Neu xem xet toan bp npi dung ciia 

Luat thi khong c6 quy dinh nao vg thoi viec 

doi voi can bg. Duy chi c6 quy dinh vg thoi 

viec doi voi cong chiic tai Dieu 59 nhung 

thoi viec theo quy dinh nay khong phai luon 

CO nghTa la hau qua bat Igi (co thg xin thoi 

viec do nguyen vgng ca nhan) va ngu la hau 

qua xau thi cung khong phai do tinh huong 

nghiem trgng nhu quy dinh o Digu 78 (co 

quan co tham quygn giai quygt thoi viec do 

cong chiic 2 nam lign tigp khong hoan thanh 

nhiem vu chang han). Co the higu "bi thoi 

viec" o day la viec can bg khong dugc tigp 

tuc giii chiic vu, chiic danh khi chua hgt 

nhiem ki. Ngu hieu nhu vay thi bi thoi viec 

CO ve rat giong voi bai nhiem. Nhung bi thoi 

viec khong phai la bai nhiem va ciing khong 

phai la hinh thuc ki luat ngn c6 le phai higu 

quy dinh nay ham y: day la tinh huong dan 

toi viec can bg se bi bai nhiem nhung vi viec 

bai nhiem khong the thuc hien ngay tai thofi 

diem ban an, quygt dinh ciia toa an c6 hieu 

luc trong khi viec hgirng giir chiic vu, chirc 

danh lai cin thuc hien ngay nen "duong 

nhign bi thoi viec" co nghTa la ngay khi ban 

an ciia toa an tuygn phat tii giam khong cho 

huong an treo c6 hieu luc phap luat thi can 

bg phai ngimg giii chiic vu, chiic danh dii 

chua bi bai nhiem va sau do ca quan, to chuc 

CO thim quygn se quyet dinh ki luat bang 

hinh thiic bai nhiem. Neu day thuc su la y 

ma nha lam luat muon the hien thi khoan 3 

Digu 78 cin quy dinh la "... truang hgp bi 

toa an phat tu ma khong dugc huang an treo 

thi can bg duong nhign bi bai nhiem va phai 

thoi viec kg tir ngay ban an, quygt dinh cua 

toa an co hieu luc phap luat". 

2. Ve thai hieu xir li ki luat can bo, 

cong chirc 

Khoan 1 Digu 80 Luat quy dinh: "Thai 

hieu xu li ki luat Id thai hgn do Luat ndy quy 

dinh md khi het thai hgn do thi cdn bo, cong 

chicc CO hdnh vi vi pham khong bi xem xet, 

xic li ki luat. Thdi hieu xir li ki luat Id 24 

thdng, ke tic thdi diem co hdnh vi vi pham". 

Trong nhiing trudng hgp hanh vi vi pham 

ciia can bg, cong chiic khong c6 dau hieu toi 

pham thi each tinh thai hieu noi trgn hoan 

toan hgp li. Nhung neu hanh vi vi pham co 

dau hieu toi pham thi can xem xet lai viec 

quy dinh thdi hieu xir li ki luat. Hay thii xet 

den hai trudng hgp sau day: 

Thir nhdt, hanh vi vi pham cua can bg, 

cong chiic c6 dau hieu ciia toi pham ngn da 

bi khdi to, truy to hoac da cd quyet dinh dua 

ra xet xii theo thii tue to tung hinh su nhung 

sau do CO quygt dinh dinh chi dieu tra hoac 

dinh chi vu an ma hanh vi vi pham cd dau 
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hieu vi pham ki luat ngn phai xem xet xu li 

ki luat. Trudng hgp nay ngu thdi digm co 

quan, to chiic, don vi cd thim quygn xii li ki 

luat nhan dugc ho so vu viec do ngudi ra 

quygt dinh dinh chi dieu tra, dinh chi vu an 

chuygn sang chua qua 24 thang kg tii' thdi 

digm cd hanh vi vi pham thi viec xii li ki luat 

khdng cd van dg gi phai ban nhung neu da 

qua 24 thang kg lu' thdi digm co hanh vi vi 

pham xay ra thi viec xir li ki luat cd dugc 

tien hanh khong? Tinh hudng nay chua dugc 

quy dinh ro trong Digu 80, Toan bp npi dung 

Digu 80 chi cd khoan 1 quy dinh ve thdi hieu 

xir li ki luat la 24 thang ma khong quy dinh 

ngoai le ngn cd thg higu mpi trudng hgp khi 

het 24 thang kg tii thdi digm cd hanh vi vi 

pham thi viec xii li ki luat khdng dugc dat ra 

nCra. Tuy nhien, dieu rd rang la neu hanh vi 

vi pham ciia can bp, cdng chiic cd dau hieu 

tdi pham thi co quan, td chiic, don vi cd 

tham quygn khdng the tign hanh ki luat khi 

chua cd ket luan cudi cung ciia co quan tien 

hanh td tung hinh sir vi viec ap dung hinh 

thiic ki luat nao cd the lign quan mat thiet 

vdi viec toa an tuygn phat can bg, cdng chiic 

bing hinh phat gi. O day cd the tham khao 

quy dinh vg thdi hieu xir phat vi pham hanh 

chinh. Digu 10 Phap lenh xir li vi pham hanh 

chinh sau khi quy dinh thdi hieu xii phat vi 

pham hanh chinh la 1 nam hoac 2 nam kg tu 

ngay vi pham hanh chinh dugc thuc hien tiiy 

theo hanh vi vi pham trong cac ITnh vuc eu 

thg nao, khoan 3 Digu nay quy djnh "Doi vdi 

cd nhdn dd bi khai lo, Iruy lo hoac da co 

qiiyil dinh dua ra xet xu iheo ihu luc to lung 

hinh SU' nhung sau do co quyel dinh dinh chi 

dieu ira hoac dinh chi vu dn md hdnh vi vi 

pham CO ddu hieu vi phgm hdnh chinh ihi bi 

xic phgl hdnh chinh... lrong trudng hgp ndy, 

thdi hieu xic phgl vi phgm hdnh chinh Id 3 

thdng, ke lie ngdy ngudi co thdm quyen xir 

phgl nhdn dugc quyel dinh dinh chi vd ho sa 

vu vi phgm ". Neu so sanh thi se thay cd su 

tuong dong vg tinh hudng can giai quyet 

trong hai quy dinh ndi trgn la viec co xii phat 

vi pham hanh chinh, xir li ki luat hay khdng, 

xir li nhu thg nao gan lign vdi viec cd truy 

Cliu trach nhiem hinh sir hay khdng, trach 

nhiem hinh su dugc truy ciiu nhu thg nao. 

Vay ngn chang, Luat can bp, cong chuc khi 

quy dinh vg thdi hieu xii li ki luat vg hanh vi 

vi pham da bi xem xet theo thii tuc td tung 

hinh su nhung sau dd cd quygt dinh dinh chi 

digu tra, dinh chi vu an ma hanh vi cd dau 

hieu vi pham ki luat la khoang thdi gian 

thich hgp ke tir khi co quan, td chiic, don vi 

cd tham quygn ki luat nhan dugc hd so do co 

quan to tung hinh su chuyen sang. 

Thic hai, hanh vi vi pham cua can bd, 

cdng chiic la hanh vi toi pham va bi toa an 

kgt an. Nhu tren da ndi, khi xac dinh hanh vi 

vi pham ciia can bg, cdng chiic cd dau hieu 

tdi pham thi co quan, td chiic, don vi cd 

tham quygn xii li ki luat phai chd kgt luan 

cudi- Cling ciia co quan td tung hinh su mdi 

cd thg tign hanh ki luat. Vi vay, ngu qua trinh 

truy cim trach nhiem hinh su keo dai do tinh 

chat phiic tap ciia vu viec thi khdng it trudng 

hgp khi ban an, quyet dinh ciia toa an cd 

hieu lire phap luat thi da qua 24 thang kg tir 
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thdi diem cd hanh vi vi pham. Ngu thdi hieu 

xii li ki luat dugc quy dinh nhu Dieu 80 ciia 

Luat hien nay thi trudng hgp nay cung 

khdng thg xir li ki luat can bd, cdng chiic 

dugc. Tuy nhien, viec khdng xu li ki luat 

trong trudng hgp nhu vay vira khdng hgp li, 

vua khdng phii hgp vdi chinh cac quy dinh 

trong Luat. Khoan 3 Dieu 79 quy dinh: 

"Cung chicc bi lud dn kel dn phgl lii md 

khong dugc huang dn Ireo ihi duang nhien 

bi bugc ihui viec ke lie ngdy ban dn, quyel 

dinh CO hieu luc phdp ludi" cho thay khi 

cdng chiic pham ldi bi loa an phat lii khdng 

cho huong an treo phai bi ki luat bang hinh 

thiic cao nhat vdi nhirng hau qua thue tg rat 

nang ne. Vay nen, neu thdi hieu xir li ki luat 

ludn la 24 thang ke tu thdi digm cd hanh vi 

vi pham phap luat thi cd thg xay ra hai 

trudng hgp ap dung phap luat khac nhau: 

Mdt la khi ban an, quyel dinh ciia toa an cd 

hieu luc phap luat ma chua qua 24 thang kg 

lu thdi digm cd hanh vi vi pham phap luat thi 

cdng chirc vira bi phat lu, viia bi budc thdi 

viec; hai la neu da qua 24 ihang thi cdng 

chiic chi bi phat lu ma thdi. Su khac nhau vg 

hau qua phap li nay khdng phai do ldi ciia co 

quan, id chii'c, don vi cd tham quygn cham 

tre thuc hien nhiem vu. Trong rat nhigu 

trudng hgp, qua trinh truy cuu trach nhiem 

keo dai phan anh phan nao tinh chat phiic tap 

ciia vu viec, miic do nguy higm cho xa hpi 

cua hanh vi. Vi vay, ngu chi vi viec truy cuu 

trach nhiem hinh su keo dai ma dan dgn viee 

khdng xii' li ki luat thi cd thg mau thuan vdi 

nguyen li chung la hanh vi vi pham cd miic 

dp nguy higm cang cao cho xa hdi thi thdi 

hieu truy ciiu trach nhiem phap li cang dai. 

Hon niia, quy dinh nay cd thg tao ke hd cho 

ngudi vi pham phap luat loi dung. Chang 

han, can bg, cdng chuc bi toa an kel an co 

linh khang cao ngay ca khi hg thuc su thay 

rang ban an, quygt dinh so tham hoan loan 

dung dan, budc toa an phai giai quygt lai vu 

an theo thu luc phiic tham chi vdi muc dich 

keo dai thdi gian dg hgl thdi hieu xii li ki 

luat. Dg giai quygt nhiing van dg nay thi thdi 

hieu xir li ki luat lrong trudng hgp hanh vi vi 

pham cua can bd, cdng chiic la hanh vi toi 

pham ciing khdng ngn tinh tu thdi digm co 

hanh vi vi pham ma tinh tir thdi digm ban an, 

quygt dinh ciia toa an cd hieu luc. Hoac 

trudng hgp nay mac nhign eoi la hanh vi vi 

pham chua het thdi hieu va chi can quy dinh 

thdi han xir li ki luat ke tir thdi digm ban an, 

quygt dinh ciia toa an cd hieu luc phap luat. 

Hgl thdi han dd, viec xir li ki luat se khdng 

dugc tign hanh niia. 

3. Ve thoi ban xfr li ki luat can bo, 

cong chuc 

Khoan 2 Digu 80 quy dinh: "Thdi hgn xic 

li ki ludi doi vdi cdn bo, cong chicc Id 

khodng thdi gian lie khi phdt hien hdnh vi vi 

phgm ki ludi ciia cdn bo, cong chirc den khi 

CO quyet dinh xic li ki ludi ciia ca quan, to 

chicc CO thdm quyen. Thdi hgn xic li ki luat 

khong qud 2 thdng; trudng hgp vu viec co 

nhieng tinh liet phicc tap cdn co thai gian 

ihanh tra, kiem tra de xdc minh lam ro them 

thi thai hgn xic li ki luat co the keo ddi nhung 

toi da khong qud 4 thdng". Viec quy dinh 
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thdi han xir li ki luat la cin ihigl nhim muc 

dich rang budc trach nhiem ciia co quan, id 

chuc, don vi cd thim quygn xir li ki luat 

phai nhanh chdng, kip thdi xir li ki luat khi 

phat hien hanh vi vi pham phap luat ciia can 

bp, cdng chiic nham dam bao xir li chinh 

xac, phat huy gia Iri giao due, ran de ciia 

viec xu li ciing nhu giam thieu tac ddng tigu 

circ eua vi pham phap luat. Ngu hanh vi vi 

pham don ihuan la hanh vi vi pham ki luat 

thi viec xem xet ki luat la cong viec chu 

ddng ciia co quan, id chirc, don vi cd tham 

quyen xir li ki luat nen thdi han xu li ki luat 

linh tii khi phat hien hanh vi vi pham phap 

luat den khi cd quygt dinh xii li ki luat la 

hoan toan xac dang. Tuy nhien, neu hanh vi 

vi pham cua can bd, cdng chiic cd dau hieu 

ldi pham hoac la hanh vi lpi pham nhu da 

ndi d tren thi viec xem xet ki luat can bp, 

cdng chirc khdng cdn la quygn chii dpng 

hoan toan cua co quan. Id chiic, don vi cd 

tham quyen xir li ki luat niia. Hon niia, khi 

hanh vi vi pham bi dua ra xem xet theo thii 

tuc td liing hinh su thi thudng qua trinh nay 

chiem kha nhieu thdi gian trudc khi dugc 

chuygn sang co quan cd tham quygn xir li ki 

luat. Khdng it trudng hgp khi co quan, to 

chii'c, don vi cd tham quygn xir li ki luat 

nhan dugc hd so hoac nhan dugc ban an, 

quyel djnh ciia toa an thi da qua thdi han 2 

thang (tham chi la 4 thang) ke lu khi phat 

hien hanh vi vi pham. Vi Digu 80 Luat 

khdng cd quy dinh ngoai le ngn nhung 

trudng hgp nhu vay se khdng dugc phep 

lign hanh viec xir li ki luat. Le dT nhien, viec 

khdng xem xet xir li ki lual lrong trudng 

hgp nay la khdng hgp li. Vi vay, quy dinh 

vg thdi han xii' li ki luat can co ngoai le: 

Mgt la, trudng hgp hanh vi vi pham cua can 

bg, cdng chuc cd dau hieu lpi pham da bj 

khdi to, truy to hoac da cd quyel dinh dua 

ra xet xir theo thii luc id liing hinh su nhung 

sau dd cd quygt dinh dinh chi digu tra hoac 

dinh chi vu an ma hanh vi cd dau hieu vi 

pham ki luat thi thdi han xir li ki luat dugc 

tinh til' thdi digm co quan. Id chuc, don vi 

cd tham quygn ki luat can bp, cdng chire 

nhan dugc hd so vu viec do co' quan Id lung 

hinh sir chuyen sang; hai la trudng hgp 

hanh vi vi pham la lpi pham bi loa an kgt an 

thi thdi han xii li ki luat dugc tinh tii thdi 

digm ban an, quyet dinh cua toa an cd hieu 

lire phap luat. 

4. Ve cac quy djnh khac lien quan den 

can bo, cong chuc bj ki luat 

Khoan 1 Digu 82 Luat quy dinh: "Cdn 

bg cong chicc bi khien Irdch hoac cdnh cdo 

thi thdi gian ndng luang bi keo ddi 6 thdng, 

ke tic ngdy quyel dinh ki ludi co hieu luc; neu 

bi gidng chicc, cdch chicc thi thai gian ndng 

luang bi keo ddi 12 I hdng, ke lie ngdy quyel 

dinh kl ludi cu hieu luc ". Viec keo dai thdi 

gian Ign luong dugc higu nhu hau qua bat Igi 

mang tinh chat kinh te bd sung ma can bd, 

cdng chuc vi pham ki luat phai ganh chiu khi 

bi ap dung hinh thiic ki luat nhat dinh. Dg 

dam bao cdng bang thi le dT nhign cac can 

bp, cdng chiic bi ki luat cung mpt hinh thirc 

se phai bi ap dung hau qua mang linh bd 

sung nhu nhau. Tiic la tat ca can bd, cdng 
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chiic bi khign trach, canh cao dgu bi keo dai 

thai gian nang luong 6 thang; cac can bp, 

cdng chirc bi giang chuc, each chii'c dgu bi 

keo dai thdi gian nang luong 12 thang so vdi 

thdi han nang luong khi khong cd vi pham 

ki luat. Song quy dinh ndi tren cd the gay ra 

each hieu hoan toan khac. Li do la thdi gian 

nang luong bi keo dai (6 thang hoac 12 

thang) dugc quy dinh la linh lii ngay quyet 

dinh kl luat cd hieu lire. Co the dien giai 

each hieu nay nhu sau: Gia sir mdt cdng 

chirc bi each chirc, ngu thdi diem quygt dinh 

each chuc cd hieu luc triing vdi thdi digm 

den han nang luong binh thudng thi cdng 

chuc dd phai dgi 12 thang nira mdi dugc 

nang luong; ngu thdi diem quygt dinh each 

chiic cd hieu luc xay ra trudc ki han nang 

luong 4 thang thi cdng chuc do phai dgi 8 

thang sau ki han nang luong binh ihudng 

mdi dugc nang luong; neu thdi digm quygt 

dinh each chiic co hieu luc xay ra trudc ki 

han nang luong qua 12 ihang thi dgn ki han 

nang luong binh thudng, cdng chirc dd van 

dugc nang luong (vi da qua 12 thang kg tu 

ngay quygt dinh ki luat cd hieu lire). Cach 

hieu nay rat phii hgp vdi ndi dung dugc the 

hien lrong khoan 1 Digu 82 nhung ro rang 

khdng diing vdi linh than ciia Lual. Vay, dg 

tranh hieu lam, khoan 1 Digu 82 ngn quy 

dinh: "Can bd, cdng chiic bj khign trach 

hoac canh cao thi thdi gian nang luong bi 

keo dai 6 thang; neu bj giang chiic, each 

chiic thi thdi gian nang luong bi keo dai 12 

thang. Ki han nang luong bi keo dai la ki 

han lrong dd quygt dinh ki luat cd hieu lire". 

Digu dd cd nghTa la trong mgi trudng hgp 

thdi gian keo dai dgu la khoang thdi gian 

dugc cdng them vao ki han nang luong binh 

ihudng, viec xac dinh thdi digm cd hieu luc 

cua quygt dinh ki lual chi dg xac dinh viec 

keo dai thdi gian nang luang dugc thuc hien 

lrong ki han nang luong nao. Vi du, ngu 

viec xii II ki luat can bd, cdng chirc dugc 

bat dau tu ki nang luong trudc nhung dgn ki 

nang luong sau quygt dinh ki luat mdi co 

hieu lire thi thdi gian nang luong bi keo dai 

d kl nang luong sau. 

Tdm lai, ki luat can bd, cdng chiic vira 

la van de lign quan trirc tiep den quyen va 

Igi ich ciia can bd, cdng chiic bi ki lual, vira 

la van dg edt yeu ciia chg do edng vu. Xir li 

nghiem minh cac hanh vi vi pham phap luat 

ciia can bg, cdng chiic viia gdp phan nang 

cao chat lugng dgi ngii can bd, cdng chirc, 

vira giii gin uy lin ciia Nha nudc trudc nhan 

dan. Vg can ban, phap luat vg ki luat can bp, 

cdng chiic tuong ddi hoan thien, viec phat 

hien nhiing khigm khuygt (dii nhd) khdng 

nham muc dich vach ra sai sdt cua nha lam 

luat ma nham hoan thien phap luat dg 

khdng bd sdt hanh vi vi pham, ciing khdng 

lam oan ngudi vd tdi, tao co sd phap li 

viing chac eho viec xay dung ddi ngii can 

bd, cdng chiic dap iing ygu cau quan li 

ngay cang da dang, sdi dgng va phiic lap d 

nudc ta hien nay./. 

(1 ).Xem: Khoan 2 Dieu 78 Luat can bo, cong chuc. 
(2).Xem: Khoan 9 Dieu 7 Luat can bo, cong chuc. 
(3),Xem: Khoan 7 Dieu 7 Luat can bo, cong chirc. 
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