
NGHIEN CLfu -TRAODOI 

VAN OE KHdl T 6 VU AN HiNH SI/ THEO YEU CAU COA NGlidi BI HAI 

Theo quy dinh tai Dieu 100 BLTTHS, 

cac CO quan cd tham quygn "chi dugc 

khai lo vu dn hinh su khi dd xdc dinh co 

ddu hieu lui phgm ". Can cir khdi td vu an 

hinh su la nhu'ng dau hieu giup co quan cd 

tham quygn xac dinh dirge vi pham phap 

luat la vi pham hinh sir, khdng nhat thigt 

phai xac dinh dugc ngay ai la ngudi pham 

tdi ciing nhu lam rd dugc cau thanh tdi 

pham cu the ciia ldi pham do. Tuy nhign do 

tinh chat ciia vu an. dg dam bao quygn Igi 

cua ngudi bi hai, BLTTHS quy dinh mdt 

sd vii an vg cac ldi pham quy dinh lai Digu 

105 BLTTHS ehi dugc khdi td khi cd ygu 

cau ciia ngudi bi hai hoac ngudi dai dien 

hgp phap ciia ngudi bi hai lrong trudng 

hgp ngudi bi hai la ngudi chua thanh nign 

hoac cd nhuge digm vg lam than, the chat. 

Nham muc dich bao ve quygn Igi cua 

ngudi bi hai, BLTTHS nam 2003 da ed 

nhiing quy dinh tuong ddi cu thg, rd rang, 

tign bd hon so vdi BLTTHS nam 1988 tuy 

nhign van cd nhiing ndi dung can phai 

dugc chinh sira, hoan thien. 

1. Khoan 1 Digu 105 BLTTHS quy dinh 

"Nhieng vu dn ve cdc lui phgm quy dinh tgi 

khuan 1 cdc diiu 104, 105, 106, 108, 109, 

111, 113, 121, 122, 131 vd 171 cua Bi) ludt 

hinh SIC chi dugc khai lo khi co yeu cdu ciia 

ngudi bi hgi huge cua ngudi dgi dien hgp 

ThS. NGUYEN HAI NINH * 

phdp cua ngudi bi hgi Id ngudi chua ihdnh 

nien, ngudi co nhuge diem ve tdm than 

hoac the chdt". 

Vdi cac vu an hinh su vg cac tdi pham 

khdng quy dinh lai Digu 105 BLTTHS khi 

xac dinh cd dau hieu ciia tdi pham, co quan 

cd tham quygn ra quygt dinh khdi td vu an 

hinh su. Viec quygt dinh khdi td vu an hinh 

su ddi vdi cac vu an dd khdng phu thudc 

vao y chi ciia ngudi bi hai. Vu an vg cac 

tdi quy dinh tai Digu 105 BLTTHS ngoai 

viec xac dinh cd dau hieu eua tdi pham de 

cd thg khdi Id vu an hinh su can phai cd 

thgm dieu kien ygu eau khdi td ciia ngudi 

bi hai hoac ygu cau cua ngudi dai dien hgp 

phap ciia ngudi bi hai. 

Chu the cd quygn ygu cau khdi td vu an 

hinh su theo luat dinh la ngudi bi hai hoac 

ngudi dai dien hgp phap cua ngudi bi hai 

la ngudi chua thanh nign, ngudi ed nhuge 

digm vg tam than hoae thg chat. Ddi chieu 

vdi quy dinh tai Dieu 51 BLTTHS quy 

dinh vg ngudi bi hai, chii thg cd quyen yeu 

cau khdi td vu an hinh su ludn la ca nhan 

khdng thg la ca quan td chiic theo quy dinh 

eua phap luat. 

Vdi cac vu an hinh su vg cac tdi thudc 

nhdm cac tdi xam pham tinh mang, siic 

* Giang vien Khoa luat hinh su 
Truang Dai hpc Luat Ha Npi 

48 TAP CHI LUAT HOC SO 6/2010 



NGHIEN ciru - TRAO OOI 

khde, nhan pham, danh du ciia con ngudi 

quy dinh lai khoan 1 cac digu 104, 105, 

106, 108, 109, 111, 113, 121, 122 BLHS 

ddi tugng bi thiet hai ludn la ca nhan va 

quygn ygu cau khdi td la quygn dac trung 

dugc phap lual quy dinh cho hg. 

Tuy nhien ddi vdi vu an hinh sir vg lpi 

xam pham quygn sd hiru cdng nghiep (Digu 

171 BLHS)'" chil thg bi thiet hai khdng 

phai liic nao cung la ca nhan. Chii the bi 

thiet hai bdi hanh vi xam pham quyen sd 

hiiu cdng nghiep eiing cd thg la ca nhan 

nhung Cling cd the la td ehiic. Ngudi pham 

ldi xam pham quygn sd hiiu cdng nghiep 

cd hanh vi chigm doat, sir dung bat hgp 

phap nhan hieu hang hoa, chi dan dia li 

dang dugc bao hg lai Viet Nam.' ^ Nhan 

hieu hang hoa cd thg thudc vg sd hiiu eua 

mdt ca nhan cung cd the ciia mdt phap 

nhan. Neu chii thg bi thiet hai bdi hanh vi 

pham ldi quy dinh tai Digu 171 BLHS la 

CO quan, td chiic thi can cir vao Digu 52 

BLTTHS hg se tham gia id tung vdi tu 

each nguygn don dan su. Theo quy dinh lai 

Digu 105 BLTTHS, chu thg bi thiet hai 

trong trudng hgp la co quan, td chirc khdng 

cd quyen ygu cau khdi Id vu an hinh su vi 

hg khdng phai la ngudi hi hai. 

Nhu vay, vdi cac vu an hinh su vg ldi 

xam pham quygn sd hiiu cdng nghiep ma 

miie dp nguy higm ciia hanh vi dugc xac 

dinh la tuong iing vdi quy dinh tai khoan 1 

Dieu 171 BLHS, ngu chii the bi thiet hai la 

CO quan, id chiic thi mac dii co quan, to 

chiic hi thiet hai cd ygu cau truy ciiu trach 

nhiem hinh sir ngudi vi pham, vu an cung 

khdng thg khdi td dugc vi cac chii thg nay 

khdng cd quygn ygu cau khdi td do hp dugc 

xac dinh tham gia td tung vdi lu each la 

nguygn don dan sir. Ngudi thuc hien hanh 

vi nguy hiem eho xa hpi lrong trudng hgp 

nay mac nhign khdng phai chiu trach nhiem 

hinh sir do thiet hai hp gay ra la cho td 

chiic, ca nhan. 

Nhu vay, can cii vao quy dinh lai cac 

digu 51, 52 va 105 BLTTHS ngu hanh vi 

pham lpi theo khoan 1 Digu 171 BLHS gay 

thiet hai cho ca nhan, trach nhiem hinh su 

CO dugc xem xet hay khdng phu thudc vao y 

chi ciia ngudi bi hai hoac ngudi dai dien 

hgp phap cua ngudi bi hai chua thanh nign 

cd nhuge digm vg tam than, thg chat; ngu 

thiet hai gay ra cho td chiic thi trach nhiem 

hinh sir khdng thg dugc xem xet do cac chii 

the bi thiet hai la nguyen dan dan sir va hg 

khdng cd quygn yeu cau khdi td vu an hinh 

su (lrong khi ygu cau khdi id vu an hinh sir 

la digu kien bat buoc dg cd thg khdi id ddi 

vdi lpi nay), Tir do dan dgn tinh hudng thuc 

lg la cimg hanh vi pham lpi cd linh chat va 

mii'c dp nguy higm ngang nhau, chii thg bi 

thiet hai ciing cd y chi nhu nhau vg hudng 

giai quygt nhung mdt trudng hgp gay thiet 

hai cho ca nhan thi co thg phai chiu trach 

nhiem hinh su con trudng hgp gay thiet hai 

cho phap nhan thi trach nhiem hinh sir 

khdng thg dugc dat ra. 

Xuat phat tir quan diem cho rang viec 

khdi Id cac vu an hinh su vdi cac lpi quy 

dinh tai Digu 105 BLTTHS can phai cd 
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thgm digu kien yeu cau khdi id ciia ngudi bi 

hai nham muc dich bao ve quygn Igi cho 

ngudi bi hai, lao dieu kien cho hp can nhac, 

tinh toan xem \iec khoi td vu an hinh su co 

gay bat Igi cho hp hay khdng.'^' vdi cac vu 

an hinh su \e ldi quy dinh lai khoan 1 Digu 

171 cung phai luu y dgn y chi ciia nguygn 

don dan su. Ddng ihdi viec quy dinh cho 

nguyen don dan sir ciing cd quygn yeu cau 

khoi td lrong trudng hgp dac biet nay ciing 

loai irir dugc linh thigu thdng nhat lrong 

van de xac dinh trach nhiem hinh sir, 

Trgn CO so phan tich tren. Digu 105 

BLTTHS can bd sung quyen yeu cau khdi 

td \'u an hinh su cho nguygn don dan su 

vdi cac tpi pham qu)' dinh tai khoan 1 

Dieu 171 BLHS, ^ ,.:^^, 

2. Theo quy dinh tai khoan 1 Digu 10,5 

BLTTHS ve chii thg co quyen ygu cau khdi 

to vu an hinh su la "ngudi bi hgi hoac cua 

ngudi dgi dien hgp phdp ciia ngudi bi hgi 

Id ngudi chua ihdnh nien. ngudi co nhuge 

diem ve ldm thdn hoac the chdt". 

Ngu ngudi bi hai la ngudi chua thanh 

nign, ngudi cd nhuge digm ve lam than 

hoae the chat thi ngudi dai dien hgp phap 

cua hp cd quyen yeu cau khoi id. Quy dinh 

na> cua phap lual bao ve dugc quyen va Igi 

ich hgp phap cua ngudi bi hai vi khi cd han 

chg ve kha nang nhan thire do lu6i hoac do 

nhuge digm vg lam than, thg chil cin phai 

cd ngudi thay mat ngudi bi hai bao ve 

quygn loi chinh dang ciia hp. 

Tuy nhien vg kT thuat lap phap lrong rit 

nhigu trudng hgp tuong tir lai cung nay sinh 

nhan thiic khac nhau vg quyen ciia ngudi 

dai dien hgp phap. Ngu ngudi bi hai chua 

thanh nien hoac cd nhuge digm vg tam than, 

thg chat thi quygn ygu cau khdi td thudc vg 

ca ngudi bi hai va ngudi dai dien hgp phap 

cua hg hay chi thudc vg mdt trong hai chit 

thg ndi trgn. Trong trudng hgp nay quygn 

ygu cau khdi td phai dugc higu la quy dinh 

cho ngudi bi hai va ddng thdi ca ngudi dai 

dien hgp phap cua ngudi bi hai la ngudi 

chua thanh nign, ngudi cd nhuge digm ve 

tam than, thg chat. Dg cd each higu thdng 

nhat nhu vay can sira ddi quy dinh tai Dieu 

105 BLTTHS nhu sau: "Nhiing vu an ve 

cac ldi pham dugc quy dinh tai khoan 1 cac 

digu 104. 105, 106, 108, 109, 111, 113. 121, 

122, 171 ciia BLHS chi dugc khdi td khi co 

yeu cau cua ngudi bi hai. Ngudi dai dien 

hgp phap ciia ngudi bi hai la ngudi chua 

thanh nign, ngudi cd nhuge digm vg tam 

than hoac thg chat ciing ed quygn yeu cau 

khdi id vu an hinh sir". 

Lien quan dgn quygn yeu cau khdi to 

ciia ngudi dai dien hgp phap eiia ngudi 

bi hai, can bd sung trong quy dinh ciia 

BLTTHS hoae hudng dan dg giai quygt 

van dg sau: Vu an da dugc khdi td theo yeu 

cau eua ngudi dai dien hgp phap cua ngudi 

bi hai la ngudi chua thanh nign, khi ngudi 

bi hai thanh nign thi yeu eau khdi td trudc 

day ciia ngudi dai dien hgp phap se dugc 

giai quyet thg nao. Can cir Digu 147 BEDS 

dai dien theo phap luat cua ca nhan cham 

diit khi ngudi dugc dai dien da thanh nien 

hoae nang lire hanh vi dan su da dugc khoi 

50 TAP CHi LUAT HOC SO 6/2010 



NGHIEN cau - TRAO OOI 

phuc.'''^ Nhu vay, khi ngudi bj hai thanh 

nign quygn eiia hg lrong vu an hinh su khdi 

Id theo ygu eau eiia ngudi bi hai se chim 

dii'l, Neu ngudi bi hai mudn riit ygu eiu 

khdi td do ngudi dai dien hgp phap dua ra 

thi CO quan lign hanh id tung se khdng 

chap nhan vi hg khdng phai la ngudi yeu 

cau khdi td.'' ' 

BLTTHS quy dinh mpt sd vu an hinh su 

vg cac ldi pham can cd thgm digu kien la 

ygu cau khdi td ciia ngudi bi hai nham muc 

dich de hg lira chgn, can nhac xem giai 

quygt vu viec do thdng qua quan he phap 

luat id lung hinh su cd bao dam dugc quygn 

Igi ve mat tinh than cho minh hay khdng. 

Chinh vi vay khi ngudi bi hai da thanh nien 

hoac da cd day dii nang lire hanh vi dan sir, 

quygn quygt dinh cd giai quygt tigp vu viec 

vi pham phap lual bang mpt vu an hinh su 

hay dan su phai do chinh hg quygt dinh. Vi 

vay BLTTHS can quy dinh theo hudng khi 

ngudi bi hai da thanh nign hoac nang luc 

hanh vi da dugc khdi phuc thi viee co riit 

yeu cau khdi td vu an hinh su hay khdng 

phai do hg quygt dinh. 

Vi vay, khoan 2 Digu 105 BLTTHS cin 

bd sung quy dinh nhu sau: "Trong trudng 

hgp ngudi bi hai da thanh nign hoac cd 

nang lire hanh vi dan su day dii, viec co nil 

ygu cau khdi td ciia ngudi dai dien hgp 

phap do ngudi bj hai quygt dinh", 

3. Trudng hgp ngudi bi hai chgl sau khi 

vu an da dugc khdi td theo yeu cau cua hg. 

viec giai quygt vu an dugc lign hanh thg nao 

(lrong trudng hgp quygn sd hiiu cdng 

nghiep dugc thira kg lai cho ca nhan hoac Id 

chiic khac theo luat dinh hoac theo di chiic). 

De giai quygt dugc nhiing van dg nay 

can xuat phat tir quy dinh ciia phap lual vg 

su tham gia ciia ngudi dai dien hgp phap 

ciia ngudi bi hai. Hien nay BLTTHS khdng 

phan biet hai trudng hgp ngudi dai dien 

hgp phap eiia ngudi bi hai ndi chung va 

ngudi dai dien hgp phap ciia ngudi bi hai 

la ngudi chua thanh nign hoac la ngudi cd 

nhuge diem vg lam than, thg chat. Mdt sd 

nha nghign ciru da cd dg xuat phai bo sung 

quy dinh ciia phap lual ve ngudi dai dien 

hgp phap cua ngudi bi hai.' ' Cac y kign 

dg xuat do la co co sd va can eii khoa hgc, 

lac gia cung ddng y can phai bd sung quy 

dinh vg ngudi dai dien hgp phap cua 

ngudi bi hai vao BLTTHS nhu mdt chii 

thg tham gia td lung. • • ' 

Trong trudng hgp sau khi vu an hinh sir 

ve cac lpi quy dinh tai Digu 105 BLTTHS 

xay ra, ngudi bi hai chua thanh nign hoac 

cd nhuge digm vg tam than, thg chat chgl 

ma chua cd ygu cau khdi to vu an hinh su, 

ngudi dai dien hgp phap cua ngudi bi hai co 

quygn ygu eau khdi td vu an hinh sir. Ngu 

ngudi bi hai la ngudi da thanh nign, khong 

cd nhuge digm vg tam than, thg chat da co 

uy nhiem bang van ban dg ngudi dai dien 

hgp phap thirc hien cac quygn td lung cua 

minh theo lual dinh thi ngudi dai dien hgp 

phap ed ygu cau khdi td vu an hinh su, vu 

an dugc giai quygt theo trinh lu, thii tuc lual 

dinh. Trudng hgp ngudi bi hai la ngudi da 

thanh nign, khdng co nhuge diem ve tam 
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thin, thg chil trudc khi chgl chua lam giay 

uy nhiem cho ai ngudi la dai dien hgp phap 

thi van dg giai quygt vu an hinh su se khdng 

dugc dat ra vi quyen nay la quygn nhan than 

CLia rigng ngudi bi hai ma luat quy dinh. 

Tuy nhign ngu vi pham phap luat ed hau 

qua can phai bdi thudng thiet hai thi se giai 

quyet bang viec khdi kien theo thii tuc id 

tung dan sir. 

Trudng hgp ngudi bi hai trong cac vu 

an hinh su vg lpi xam pham quygn sd hiiu 

cdng nghiep chet trudc khi cd ygu cau khdi 

id ddi vdi hanh vi xam pham quygn sd hiiu 

cdng nghiep thi ngudi thira kg hgp phap eiia 

hp se trd thanh ngudi bi hai va hp cd quyen 

ygu cau khdi td vii an hinh sir. Ngu ngudi bi 

hai trong vu an vg cac tdi nay chgl sau khi 

ygu cau CO quan cd tham quygn khdi td vu 

an hinh sir bang hinh thirc nhat dinh thi 

lrong trudng hop nay vu an van lign hanh id 

tung theo thii luc luat djnh. 

4. Khoan 2 Digu 105 BLTTS quy dinh: 

"Ngudi bi hgi dd nil yeu cdu khdi tu thi 

khong CO quyen yeu cdu Igi, trie trudng hgp 

rill yeu cdu do bi ep bugc cudng bice ". Theo 

quy dinh quyen ygu cau lai trong trudng 

hgp viec riit yeu cau do bi ep budc, cudng 

biic chi thudc vg ngudi bi hai. Nhu vay 

trong trudng hgp ngudi dai dien hgp phap 

nil ygu cau do bi ep budc, cudng biic thi hg 

lai khdng cd quygn ygu cau lai. Dg dam bao 

quyen lu do lira chpn each thiic giai quygt 

vdi vi pham phap luat ddi vdi cac vu an vg 

cac lpi quy dinh lai Digu 105 BLTTHS quy 

dinh nay can dugc sira ddi nhu sau "Ngudi 

dd yeu cdu khdi to ritl yeu cdu thi'khong eo 

quyen yeu cdu lai, trie trudng hgp rut yeu 

cdu do bi ep buoc cudng bice "./. 

(1). Theo Nghi quyet so 33/2009/NQ-QH12 ngay 

19/6/2009 ve viec thi hanh luat siia doi, bo sung mpt 

so dieu ciia BLHS: "Ke tie ngdy Ludt sira doi, ba sung 

mot so dieu cua BLHS duac cong bo khong xir li ve 

hinh su doi vol ngicdi thuc hien mot trong cdc hdnh vi 

... cdc hdnh vl xdm phgm quyen tdc gid quy dinh tgi 

Dieu 131 cua BLHS; cdc hdnh vl xdm phgm quyen sa 

hiru cong nghiep quy dinh tgi Dieu 171 ciig BLHS, trie 

hdnh vl xdm phgm quyen sa hixu cong nghiep doi vdi 

nhdn hieu vd chi ddn dia li". Vi vay, trong pham vi 

bai viet se khong de cap hanh vi xam pham quyen tac 

gia quy dinh tai Dieu 13 1 BLHS (mac dii tai Dieu 105 

BLTTHS van quy dinh yeu eau khoi to vu an hinh su 

ve tpi quy dinh tai Dieu 131 BLHS). 

(2). Til' ngay 1/1/2010 hanh vi xam pham quyen sii' 

huu cong nghiep doi vai nhan hieu hang hoa, chi dan 

dia li moi bi coi la tpi pham. Truang hpp,xam pham 

quyen sa huu eong nghiep doi voi cac doi tuang khac 

khong bi eoi la tpi pham. 

(3).Xem: Tran Quang Tiep, "Mpt so van de li luan ve 

khoi to vu an hinh su theo yeu eau cua nguai bj hai". 

Tap chi kiem sdt, so 1 nam 2006. 

(4). Tuy nhien can luu y la dai dien theo quy djnh eiia 

BLDS de thuc hien cac giao djch dan su trong pham 

vi dai dien. Con trong vu an hinh su, ngoai van de boi 

thuang thiet hai la van de dan su thi yeu cau cua 

nguoi dai dien hpp phap con la dieu kien de khai to 

vu an hinh su va van de dan su trong vu an hinh sir se 

dupc giai quyet chung theo nguyen tae quy djnh tai 

Di6u 28 BLTTHS. 

(5).Xem: Khoan 2 DiSu 105 BLTTHS quy dmh: 

"Trong truang hop nguai dd yeu cdu khai to rut yeu 

cdu truac ngdy ma phien tod so' thdm thi vu dn phdi 

duac dinh chi". 

(6). Tran Quang Tiep, "Mpt so van de ve nguoi bj hai, 

nguyen don dan su trong BLTTHS 2003", Tgp chi' 

klitn sdt, so 4 nam 2006. 
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