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VE TINH TIET "GIET NHIEU NGUOI"

VA"GIET NGUCTBANG PHUGNG PHAP CO KHA NANG LAM CHETN

Thuc tién xél xu 1oi gié[ ngual trong
nhimg nim gin diy cé nhiéu vudéng
mic va sai sot trong viée dap dung tinh 1iét
dinh khung tang ning. Didu nay di dan dén
hau qua tiéu cuc la khéng dam bao duge tinh
cong minh, tinh co ¢an cir va tinh ding phap
ludt cua hinh phat dugc quyf:t dinh. bé gop
phin han ché nhimg sai sot trong viéc dp
dung céc tinh tiét dinh khung tang nang cua
toi giét ngudi, trong bai viét nay, ching téi
xin dua ra huong khiic phuc nhimg ton tai,
vuong mic khi ap dung tinh tidt “giél nhiéu
ngudi” va “giét ngudi bing phuong phép ¢o
kha nang lam chét nhiéu nguoi™.

1. Giét nhiéu ngudi 1a truémg hop nguii
pham t6i ¢b ¥ (truc liép hodc gian 1iép} iy
ra cai chét cho tir hai nguoi tré lén.

VE vige ap dung hodc khong ap dung
tinh tiét dinh khung tang ning “giét nhiu
ngudi™ phu thudc vao 16i va hiu qua cua
hanh vi pham t3i dén nay van con cé nhimg
quan diém trai nguge nhau, cy thé la;

Ouan diém thir nhar cho ring;

- Néu ngudi pham toi cd v truc liép giy
ra cai chét cho nhiéu nguoi thi du khong ¢6
nguei nio chét (ho) vin bj ap dung tinh tidt
dinh khung ting ning “giét nhiéu ngudon”
(chua dat). Vu Bac Vin T o thon HB, xi
TrG, huyén SS, thanh phé HN ding dao
chém vo va me vo la mdt vi du. Trong vu an
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nay, mic du chua ¢o nan nhin nao chét
nhung bi cdo Dao Vin T vin bi TAND thanh
pho HN tuyén phat ti chung than veé tdi giét
ngudi (chua dat) véi tinh tiét dinh khung
tang nang “giét nhiéu ngm‘ri“_‘”

- Néu ngudi pham toi cd y glan t[ép gay
ra cai chét cho nhiéu ngudi thi chi dp dung
tinh tiét dinh khung ting ning “giét nhiéu
ngudai” khi hiu qua chét nhiéu ngudal di xay
ra; néu hiu qua chét nhidu ngudi chua xay ra
thi khong ap dung tinh tiét dinh khung ting
ning nay. B vi, trong truomg hop gil:f'l
ngudi vai 161 ¢d ¥ gian tiép, ngudi pham tdi
khong mong mudn hau qua chét (nhiéu)
ngudi xdy ra cho nén hiu qua xdy ra dén dau
thi xtr ngudi pham 161 dén doé.

- Néu nguol pham té ¢b v trire tidp giy
ra cai chét cho mét ngudi (A) di‘rng thoi ¢d v
alan tif:p gy ra cin chét cho mét (B) hodc
nhiéu ngudi khac (B va C) thi: a) .ﬁ.p dung
tinh tiét dinh khung tang ning “giét nhidu
neudi” khi B hodc C chét (day 1a truomg hop
“giét nhidu ngudi” nhung chua dat) hodc khi
¢O tir hai ngudi chét tro Ién (A va B, A va C,
B va C hodc ca A, B va C); b) Khing ap
dung tinh tiét dinh khung ting ning “giél
nhiéu ngudt” khi ca A, B va C déu khong

* Giang vién Khoa ludt hinh sy
Trudmp Bai hoe Ludt Ha Nai
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chét hodc khi chi cé A chét. Vu Neuyén Due
Th ¢ xd HD, huyén YB, tinh YB dung dao
chém chi Pham Thi H va me caa chi la mot
vi du. Khi xét xir vy an nay, TAND tinh YB
khéng &p dung tinh tiét dinh khung ting
ndng “giét nhiéu ngudi™ vi cho ring bi cdo
Neuyén Dire Th chi ¢b v truc tidp giét chi
Pham Thi H, khong ch v truc tii‘]) giél me
cua chi la b D& Thi N nén khi ba N khéng
chét Th khong bi dap dung tinh tiét “giét
nhiéu nguei” !

Quan diém thir hai lai cho ring khéng
(nén) 4p dyng tinh tiét dinh khung tang niing
“giét nhiéu nguai” khi hiu qua chét nhiéu
ngud chua xay ra. Bai vi, trong trudmg hop
chua gdy ra hiu qua chét nhicu ngudi thi
hanh vi giét nhiéu nguéi (cho di 13 ¢b v truc
tiép) cling chi nguy hiém nhur nhitng trudng
hop giét ngudi thong thuong, vi du vu
Quich Van H ngu & f:;} 2, xd Ng Ph, huyén
UM, tinh CM dang axit dé giét chi Tran
Thu X vi anh Nguyén Thanh B. Trong vu
an nay, TAND tinh CM tuy tuyén phat bi
cao Quach Van H 20 nam th vé tdi giét
ngudi nhung khong ap dung tinh tiét dinh
khung ting nang “giét nhiéu ngudn™ vi hiu
qua chét nhiéu ngudi chua xdy ra mic du
16i cia bi cdo la ¢d v true tiép giét ca chi X
lin anh B.“!

D¢ viée dp dung tinh tiét dinh khung
tang nang “giét nhiéu ngudi” duge dé dang
va théng nhit, edc co quan ¢o thim quyén
cin ban hanh van ban huéng din theo
hudng: Vi tinh tiét dinh khung ting ning
“giét nhicu ngudi™ 4 tinh tiét doi hoi hai ddu
hidu: Diu hiéu 181 (cb v) va diu hiéu hiu qua
(chét nhiéu ngudi) cho nén chi ap dung tinh
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tiét dinh khung tang nang nay khi thoda min
hai diéu kién: 1) V& chu quan: Ngwai pham
ti ¢b ¥ (truc tiép hode gian tiép) voi hiu qua
chét nhiéu ngudi: 2) VE khach quan: Pa co
W hai ngudi chét trer 1én. Néu hau qua nay
chua xdy ra thi khéng ap dung tinh tiét dinh
khung ting ning “giét nhiéu ngudi”, bai vi,
tinh nguy hiém cho xd hoi cua hanh vi gidt
nguoi trong trudmg hop nay ting khong dang
ké so vai trudng hop giét nguoi thong thudmg,

2. Giét ngudi bing phuong phip c6 kha
ndng lam chét nhi¢u ngudi 1a truomg hop
ngudi pham toi di sir dung edng cu, phuong
ti¢n hodc thu doan pham téi ¢6 kha ning lam
chét tr hai ngudi tré 1én nhu: Ném luu dan
vio chd dong ngudi; cho thude doc vao bé
nurde cong cong; bin sling vao tau, xe, ca nd
khi dang c6 nhiéu ngudi & trén; dimg chat
nd, chit chay hodc bing cich tat axit khi nan
nhin dang & canh ngudi khic...

Khi giai quyét cie vu an giét ngudi lién
quan dén tinh tiét dinh khung ting ning “giét
nhicu nguoi™ va “giét nguoi bing phwong
phap ¢6 kha ning lam chét nhigu ngudi™ cic
co quan dicu tra, truy td, xét xar vin con
khong it quan diém bét dong. Céc vu én sau
ddy s& minh ching cho nhin dinh nay:

Vu an 1: Lé Ngoe L ¢ dp 8, phudong TrA.,
thanh phé MTh, tinh TG da dé 100 gam
thude trir siu hié¢u Furandan vao noi canh ¢
cua gia dinh chi Vi Thi Nh lam 5 ngudi nha
chi Nh bi ngd dic khi an néi canh nay. Riit
may, do duoe cip ciru kip thai nén khéng ai
bi chét. Vi hanh vi pham tdi nhu trén, Lé
Ngoc L dd b1 TAND tinh TG tuyén phat 14
nam to vé o1 giét ngudi véi (mot) tinh tiét

dinh khung ting ning “giét ngudi bang
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phuong phap ¢ kha ning lam chét nhiéu
ngudi”. Tuy nhién, tai Ban an hinh sy phiic
thim sé 768/HSPT ngay 21/5/1997, Toa phiic
tham TANDTC tai thanh phé HCM lai dp
dung (mét) tinh tiét dinh khung tang ning
“giét nhiéu ngwoi” Y

Vu an 2: Sau khi TAND quin DD xét xur
vy kién ddn sur chia thira ké coa gia dinh Lé
Dinh Ch (an x(r ngay 28/5/1996 va da co
hi¢u lye phap luat), Lé Binh Ch cho ring
thim phén Nguyén Thi H xét xu khong
kKhiach quan nén co y dinh tri thi chi H va
ong Hoang Vin L (ngudi mua dit cia gia
dinh Ch). Bé thuce hién y dinh cua minh, Ch
da cai min vao nha dng L va nha chi H. Mic
di cd ong L va chi H déu khdng bi chét
nhung L& Dinh Ch vin bi TAND thanh phé
HN tuyén phat th chung thin vé 14i giét nguoi
vé&i hai tinh tiét dinh khung ting ning “giét
nhicu nguai™ va “gidt ngudi biang phuong
phap ¢6 kha nang lam chét nhiéu ngudi”, Tuy
nhién, tai Cdo trang s6 660/KSDT-TA ngiy
08/8/2000, Vién kiém sat nhan din thanh phé
HN (chi) truy t6 L& Dinh Ch vé o1 giét ngudi
voi (mét) tinh tiét dinh khung ting ning “gidt
ngudi bing phuong phap co kha ning lam chét
nhiéu nguai”. !

Hién nay, ¢6 mot so quan diém vé viée
giai quyét nhitg trudng hop gié[ ngudi lién
quan dén tinh tié dinh khung ting ning
“giét nhidu ngudi® va “giét ngudi bing
phuong phip cé kha nang lam chét nhiéu
nguoi’” sau:

Ouan diém thir nhdr cho rflng:

1} Néu ¢d cian cir chimg minh ngudi
pham tdi ¢d v trure tiép giét nhiéu ngudi bing
cach str dung cong cu, phuong tién hay thu
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doan ma trong hoan canh cu thé viée sir dung
cong cy, phuong tién hay thu doan do: a) ba
lam chét nhi¢u ngudi nhung khéng cé kha
ning lam chét thém nhiéu ngudi khac thi chi
ap dung tinh tiét “giét nhiéu nguei™; khong

ap dung tinh tiét “giét nguol hﬁng phuromg
phap c6 kha ning lam chét nhi¢u ngudi™ vi
kha ning nay da khong con ton tai trén thuc
té: b) Pa lam chét nhiéu ngurdi va com ¢o kha
ning lam chét thém nhidu ngudi khic thi
phai ap dung ca hai tinh tiét “giét nhiéu
nguai” va “giét ngudi bing phuong phap co
kha ning lam chét nhiéu ngudi™; ¢) Chua
lam chét ngudi ndao hodc mai lam chét mot
ngudi v khong c6 kha ning lam chét (thém)
nhiéu ngudi khac thi chi ap dung tinh tiét
“giét nhiéu ngudi” (chua dat); d) Chua lam
chét ngudi ndo hodc mai Jam chét mot ngudi
nhung cé kha ning lam chét (thém) nhiéu
ngurot khae thi cung phai ap dung ca hai tinh
tiét “giét nhidu ngudi” (chua dat) va “giét
ngudi biang phwong phap cé kha nang lam
chét nhiédu nguwai”.

2) Néu cd cin cir chimg minh nguoi
pham tdi cd y gian tiép giét nhidu ngudi
bing cach sir dung cing cu, phuong tién hay
thi doan ma trong hodn canh cu thé viée su
dung céng cu, phuong tién hay thu doan do:
a) Pa lam chét nhidu ngudi nhung khong 6
kha nang Jam chét thém nhiéu ngudi khac thi
chi dp dung tinh tiét “giét nhiéu ngudi™;
khong ap dung tinh tiét “giét ngudi bing
phuong phap cé kha nang lam chét nhiéu
ngudi” vi kha ning nay da khéng con tén tai
trén thue & b) Pa lam chét nhiéu nguoi va
con ¢o kha ning lam chét thém nhiéu nguoi
khic thi phai 4p dyng ca hai tinh tiét “giét
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nhidu ngudi™ va “giét nguoi bing phuong
phap co kha nang lam chét nhiéu nguai™; ¢)
Chua lam chét ngudi nao hojc tuy dd lam
chét mot nguén nhumg khong ¢6 kha nang
lam chét thém nhiéu ngudi khic thi khdng ap
dung cd hai tinh tiét “giét nhidu nguai” ya
“giét ngudi bang phuong phap c6 kha ning
lam chét nhiéu ngudi” vi ¢d y gidn tip giet
nhiéu nguoi, hiu qua xay ra dén dau thi
ngudi pham t§i chi phai chiu trdch nhi¢m
dén dé; d) Chua 1am chét ngudi nao hodc
mai lim chét mét nguai nhung ¢d kha ning
Jam chét thém nhiGu nguoi khac thi chi ap
dung tinh tiét “giét ngudi bing phuong phap
¢6 kha ning lam chét nhicu nguai”,

Quan diém thir hai lai cho ring: Trong
trudmg hop chua giy ra hiu qua chét nhiéu
ngudi thi hanh vi (¢d ¥ trye tiép) giét nhiéu
ngudi eiing chi nguy hiém nhu nhimg truomg
hop giét ngudi thong thudng. Do do, neu
chua lam chét ngudi nao hodic méi lam chét
mdt ngudi thi khong ap dung tinh tiét dinh

L

khung ting ndng ‘giét nhiéu ngudi” nhung
néu hanh vi do co kha ning lam chét (thém)
nhiéu nguoi khac thi s@ (chi) bi ap dung
{mdt) tinh tiét dinh khung ting nang “aidt
ngudi bing phuong phap co kha ning lam
chét nhiéu ngudi™,

Theo ching toi, hudng giai quyél trong
hai quan diém trén mang tinh chit tinh thé,
nd chi pha hep vdi quy dinh hién hinh cua
B6 ludt hinh sw ndam 1999 vé tinh tiét dinh
khung tang ning “giét nhiéu nguai” va “giét
TZU bang phuong phap ¢6 kha nang lam
chét nhidu ngudi™ chir khéng phi hop voi
mirc dd nguy hiém cho xi hdi cia hanh vi

pham t§i va ctng khong pha hop vai thuce
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tién didu tra, truy td, xét xir toi giét ngudi,
Tinh huéng cé tinh gia thiét sau day s& minh
chimg cho nhén dinh nay: Vi mudn (¢h y
true tiép) gy ra cdi chét cho M, N, P, Q nén
A da ném luu dan vao noi bon ngudi dang
ngdi lam viée (noi do chi cé M, N, P va Q):
1} Néu theo quan diém thir nhit thi s& phat
sinh miit hit hop 1y la: Khi ca M, N_ P, Q
déu bi chét thi A chi bi ap dung (mét) tinh
tiét dinh khung tang nang “giét nhicu ngudi”
(vi trong truomg hop nay hanh vi cua A
khéng con ¢6 kha nang lam chét thém bat ¢l
ngudi nao khiac) nhung khi mét, hai, ba holic
thim chi ca bon ngudi (trong sd M, N, P, Q)
khong chét thi A lai bi ap dung ca hai tinh
tiét “giét nhidu ngudi™ (co thé l1a chua dat)
va “giét ngudi bing phuong phip cé kha
ning lam chét nhiéu ngudi™ vi day 1a truong
hop ¢d ¥ trre tiép giét nhidu ngudi; 2) Néu
theo quan diém thir hai thi cling phat sinh
mot bt hop 1v trong ty la khi ca M, N, P, Q
déu bi chét thi A chi bj ap dung (mdt) tinh
tiét dinh khung ting niing “giét nhiéu nguai”
(vi trong truomg hop nay hanh vi cda A
khéng con cé kha ning lam chét thém bit eir
ngurdi nao khac) nhung khi hai trong 50 bon
ngudi (M, N, P, Q) khong chét thi A lai bi ap
dung ca hai tinh tiét “giét nhidu ngudi” va
“giét ngudi bang phuong phap co kha niing
lim chét nhiéu ngudi™ (vi trong trudmg hop
nay hanh vi cia A vira lam chét nhiéu nguoi
lai vira ¢6 kha nang lam chét (thém) nhiéu
ngudi khie). Dé khic phuc bit hop 1¥ trén,
theo chiing t6i, giai phap tdi wu la vira sira
ddi quy dinh cia Bo luat hinh sy nim 1999

vé tinh tiét dinh khung tang ning “giét ngud

bang phuong phap ¢o kha ning lam chét
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nhiéu ngudi” vira ban hanh vin ban hudémg
din ap dyng tinh tiét “giét nhidu nguoi” va
“giét ngudi bing phuong phap ¢d kha ning
lam chét nhiéu ngudi™ theo hudng;

1) Stra tinh tiét dinh khung ting ning
“giét nguoi bing phuong phip ¢d kha ning
lam chét nhiéu ngudi” thinh “giét ngudi
bang céng cu, phuong tién hodc phuong
phap, thu doan co tinh nguy hiém cao™ vi
hudng dian ap dung tinh tiét nay theo hudmg:
“Giét neudi bing cong cu, phuomg tién hodc
phuong phap, thi doan ¢o tinh nguy hiém
cao” nhir: Ném lyu dan vao chd déng ngudi;
cho thude doc vao bé nude cong cing; bin
siing vio tiu, xe, ca nd khi dang cd nhiéu
ngudi & rén; dimg chit nd, chit chay giél nan
nhan hoic giét nan nhin bang céch tat axit
khi nan nhin dang & canh nguoi khac... Khi
ap dung tinh tiét dinh khung tang nang “aiét
ngudi bing ebng cu, phuong tién hodc
phuong phép, thu doan ¢o tinh nguy hiém
cao” khong doi hoi dau hiéu ¢é kha ning lim
chét nhidu ngudn.

2) Ban hanh vin ban huéng din dp dung
tinh tiét “giét nhidu ngudi” va “giél nguoi
bing céng cu, phuong tién hodc phuong
phip, tha doan ¢é tinh nguy hiém cao™ theo
hudng: Chi dp dung tinh tiét dinh khung ting
ning “giét nhiu nguoi™ khi nguei pham toi
¢ ¥ (truc tiép hodic gidn tiép) gdy ra cai chét
cho nhiéu nguoi va da cd tir hai ngudi chét
trd 1én nhung khong su dung cong cu,
phuong tign hodc phuong phap, thi doan
pham t6i ¢o tinh nguy hiém cao; chi dp dung
tinh tiét dinh khung ting ning “giét ngudsi
bing céng ey, phuong tién hode phuong
phap, thi doan ¢ tinh nguy hiém cao™ khi
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ngudi pham 161 (vi) cd ¥ (true tiép hodc gian
liép] giy ra cil chét cho mdt hogc nhiéu
ngudi (nén) da st dung céng cu, phuong tién
hodc phuong phap, thi doan pham 16i ¢o tinh
nguy hiém cao nhung hanh vi do chua giy ra
hiu qué chét nhitu nguai; phai ap dung ca hai
tinh tiét dinh khung tang ning “giét nhiéu
neudi” va “giét ngudi bang cong cu, phuong
tien hoac phuong phap, thu doan co tinh nguy
hiém cao™ khi ngudi pham ti (vi) cd v (lrue
ticp hodc gidn liép} gdy ra cil chét cho nhiéu
ngudi (nén) dia su dung cong cu, phuong tién
hodie phuong phap, thu doan pham téi co tinh
nguy hiém cao va vife sir dung cong cu,
phuong tién hodc phuong phap, thu doan
pham tdi do di gdy ra hiu qua chét nhidu
ngudri. Néu theo hudmg giai quyét nay thi
quan diém ctia Tod. 4n nhin din tinh Tién
Giang (trong vy dn 1) vit quan diém cua Vién
kiém sat nhin din thanh phf: Ha Noi (trong
vip an 2) la dang.

Trén diy l2 phuong huéng khic phuc
nhitng ton tai, vudng mac khi ap dung tinh
tiét “giét nhiéu ngudi” va “giét nguoi bing
phuong phip ¢6 kha nang lam chét nhiéu
ngwed”, Xin gion thigu dé ban doc tham khao,
trao doi./.

(1pXem: TAND thinh p]u"‘.- N, Ban an hinh sy oso
thim s& 18/HSST ngay 10/01/2001.

{2).Xem: TAND tinh YB, Ban an hinh su so thim s
43HSST ngiy 217472000,

{3r.Xem: Tod dn nhin din tinh CM, Ban 4dn hinh su
s thim 56 41/HSST ngay 10/4/2002

{4).Xem; Toa phic thim TANDTC tai thaoh phi
HCM, Ban dn hinh sur phic thim sé 768/HSPT ngiy
21751997,

(5). Xem: TAND thanh phf} H™, Ban an hinh sur so
thim s 1158/HSST ngay 09/10/2000.
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