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CAC CHU THE THAM GIA GIAO DICH TREN SG GIAO DICH HANG HOA

Mua ban hang hoa qua s& giao dich
hang hoa la hoat dong mua ban hang
hoa tuong lai qua trung gian. Hoat déng mua
ban nay duoc thiét lap khong chi gitra ngudi
mua, ngudi ban ma théng qua nhiéu chu thé
tham gia trén thi truong s¢ giao dich hang
hod, vi vy c6 nhiéu diém khac so v&i mua
ban hang hoa tuong lai ngoai s¢ giao dich.
Voi su tham gia clia nhiéu chu thé, quan hé
mua ban hang hoa qua s¢ giao dich hang hoa
c6 thé bao dam tét hon quyén va loi ich
chinh dang cua cac nha dau tu, han ché dén
mirc thap nhét rui ro cho cac nha dau tu.

Theo quy dinh cua phap luat cac nudce (v/
du: Luat vé s giao dich hang hoa néng san Thai
Lan ban hanh nam 2001; Ludt mua ban hang
hoa tuong lai Han Qudc ban hanh nam 1995,
sua doi nam 2002...) cac chu thé tham gia
giao dich trén s¢ giao dich hang héa bao gdm:

Thir nhdt, nha bao hé (bao hiém) vé gia
(hedgers) va nha dau co (speculators).

- Nha bao hd vé gia: Ngudn gdc hinh
thanh cua thi truong hang hoa giao sau la dé
dap ung nhu cau cia cac nha bao hd vé gia.
Nguoi ban muén chét mirc gia dam bao cho
hang hoa cua ho, ngudi mua mudn chét mire
gid ma ho mudn thanh toan cho nhimg hang
hoa nay. pé dat duoc muc tiéu do, ho cd thé
giao dich truc tiép v&i nhau trén thi truomg
mua ban hang hoa tuong lai ngoai so giao
dich hang ho4 (thi truong OTC) hoac dén so
giao dich hang hoa giao két cac hop dong
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(dat cac lénh mua, ban). Néu giao két hop
déng hang hoa tuong lai qua so giao dich
hang hod, ngudi mua va ngudi ban khong
giao dich trnurc tiép voi nhau ma dat lénh
mua, 1€nh ban thong qua méi gidi cua minh.
Diéu kién tién hanh giao dich ngoai nhimg
quy dinh nhu giao dich mua ban thong
thuong (phai co day du nang luc phap luat
va nang luc hanh vi dé thuc hién giao dich),
ngudi mua va nguoi ban con phai ki quy dé
bao dam cho giao dich sép thuc hién. Khoan
tién nay goi la tién bao chimg, bao gdém bao
chimg ban dau va bao ching duy tri nhung
khong phai la khoan tién tra cho gia tri 16
hang dang dugc ban mua. O hinh thire giao
dich nay. ngud¢i mua va ngudi ban sé thoa
thuan mua ban luong hang hoa nhat dinh
theo dung tiéu chuan cua s giao dich hang
hoa véi gia duoc xac dinh vao thoi diém
hién tai nhung giao hang va thanh toan vao
mét thoi diém 4n dinh trong tuong lai. Bén
thoi diém giao hang, néu van giir quyén mua,
nguol mua sé tién hanh thanh toan qua hé
thong thanh toan cia s giao dich hang hoa
va nhan hang qua hé théng kho cia s giao
dich; néu van giir quyén ban, ngudi ban phai
dua hang vao hé théng kho va nhén thanh
toan qua hé théng thanh toan cia sd giao
dich. Nhu vay, ngudi ban sé ban hang hoa

* Giang vién Khoa phap luat kinh té
Trudng Dai hoc Luat Ha Noi
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cua minh khéng phu thudc vao bién dong gia
trén thi truomg, nguol mua cung thoa man
nhu cau vé hang cua minh. chét gia mua de
6n dinh ké hoach kinh doanh bat luan gia
hang hoa trén thi truong da thay déi. Do do.
hinh thirc mua ban nay sé loal bo dugc hai
rui ro ma mua ban hang hoa tuong lai ngoai
so giao dich hang hoa dang d6i mat. Rui ro
thtr nhat duoc loai bo la rui ro tin dung hay
rui ro do vi pham hop déng. Bai vi. dé o thé
mua ban hang hoa qua s¢& giao dich hang
ho4. nhimg ngudi ¢o nhu cau mua. ban phai
tuan thu phap luat diéu chinh ciing nhu quy
tac giao dich chat ché cua s¢ giao dich,
khong thé pha v& hop dong. Rui ro thu hai
duoc loai bo 1a rui ro vé tiéu chuan hoa hop
dong. boi vi hang hoa duoe dua vao giao dich
phai dap {mg cac tiéu chuan vé chét luong.
chung loai, don vi giao dich chuan cua tumg
hop dong... do sa giao dich hang hoa dat ra va
duoc hé thong giao nhin cua so giao dich
hang hoa kiém dinh chat ché, do do co thé
bao \ ¢ 16t hon quyén loi cua nguol mua.

Nhirng ngudi ¢6 nhu cau bao hiém vé gia
bao gém:

+ Nong dan. ngudi chan nudi: can bao vé
khor nguy co giam gia hang néng san hoac
gia suc gia cam hoac nguy co tang gia cac
san pham dau vao:

+ Cac nha budn: can bao vé khoi ngus
o glam gia tr lue mua vao hodc ki hop dong
mua nong san dén luc ban ra:

+ Cac nha san xuat ché bién thuc pham:
can bao vé khoi nguy co tang chi phi nguyén
licu thé hoac giam gia thanh san pham:

+ Cac nha xuat khau: can bao vé khoi

neuy cu giam gia doi v mat hang xuat khau:
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- Cac nha nhap khau: can bao v¢ khoi nguy
co ting gia d6i véi mat hang minh nhép khau "

Nhu vav. ¢ thé chia nhém nha bao hiém
v& gi4 thanh hai loai: bao hiém khoi nguy co
giam gia (ddi voi ngusi ban) va bao hiém
khoi nguy co tang gia (déi véi ngudi mua).

Tuy nhién trén thuc té. viéc giao va nhan
hang thuc trén san dé bao hiém vé gia hang
hod it khi xay ra. Hau hét, ho tham gia vao thi
truomg s& giao dich dé bao hé cho hoat déng
mua ban hang thuc dang dién ra trong qua
trinh san xuét, kinh doanh cta minh. Cu thé:
Khi ki nhimg giao dich mua, ban trén thi truong
hang thuc dé phuc vu nhu cau kinh doanh trong
thot gian nhat dinh, dé tranh su bién déng kho
luong cua gia hang hoa, cac nha kinh doanh
thuomg dén so giao dich hang hoa dé dat cac
lénh mua, ban d6i ung v&i nhimg giao dich
ho dang thuc hién trén thuc té. Néu 214 ca
bién déng tang 1én (hodc giam di) so vai thoi
diém ho giao két hop df)ng, vél tu cach la
nguot ban trén thi truong hang thuc, ho sé bi
16 (hodc 1ai) nhung trong giao dich dbi (mg
rén so giao dich hang hoa, ho lai duoc la
(hoac bi 18) véi tu cach la nguoi mua.

- Nha dau co: Boi s luong cac ca nhan
va doanh nghiép tham gia bac hiém chong
lai su tdng gia va bao hiém chong lai su
giam gia hiém khi trung nhau nén trén thi
truong so giao dich xuét hién thanh phan this
ba la nha dau co. Nha dau co lam tang tinh
thanh khoan cho thi truong. Ho ¢o thé tham
gia thi truong vor tu cach la khach hang hoac
ciing ¢ thé la thanh vién cua so giao dich.
Véi tu cach la khach hang, cac nha dau co
chinh la nhimg ngudi mua di. ban lai nhiéu
lan hop déng tuong lai trude khi dén han. Ho

la nhimg nguot san sang chap nhén rui ro
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nhimg nha bao hiém vé gia hang hoa (hay
nhimg ngudi khéng chép nhéan rui ro) dé tim
kiem loi nhuan. Cu thé, sau khi hop dong
tuong lai dugc thiét lap hay sau khi giao dich

dugce khop Iénh, nguoi nim gilr giao dich sé&
dat cac 1énh mua, ban déi img dé thoat khoi
trang thai minh dang nim gir (trang thai
truomg doi v6i nguoi mua, trang thai doan
déi véi nguoi ban) trude khi giao dich dén
han. Cac giao dich nay c6 thé duoc thuc hién
rat nhiéu lan trude khi dén thoi diém giao
hang va goi la giao dich thir cip hay giao
dich phai sinh, c6 diém khoi dau la giao dich
hang thuc da dugce giao két trude do. Cac
giao dich phéi sinh mang lai lg1 nhuan cho
cac nha dau co néu ho du doéan chinh xac su
bién dong cua thi truong. Day la cac giao
dich chu yéu dugc giao dich qua so giao dich
hang hoa, cling chinh vi thé ma cac s& giao
dich hang ho4 ton tai va phat trién.

V&1 tu cach la thanh vién cua s¢ giao
dich, ho phai mua chd (hay mua ghé) trén sé
giao dich va ¢o quyén hoat dong tai s¢ giao
dich véi wr cach la nha dau co. Ho ciing phai
ki quy nhu cac khach hang théong thuong va
duoc dat 1énh giao dich dé tim kiém loi nhudn.
Day la nhimg nha dau co chuyén nghiép va
thuong 14 nhimg nha dau co Ién trén thi
truomg. Ho ¢6 tiém luc tai chinh manh va cé
kh& ning thao tung thi truong, khién nhimg
nha dau co nho ¢o thé “khuynh gia bai san”.

Thir hai, cac thanh vién cua s¢ giao dich
hang hoa, bao gom ngudi méi gidi cua khach
hang va ngudi moéi gidi (hay thanh vién) moi
2101 cua so giao dich.

- Nguoi méi gidgt cua khach hang: La
nhirng nguoi ¢ trach nhiém nhan [énh mua.
lénh ban cua khach hang va chuyén Iénh do
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dén nguoi moi gioi hay thanh vién co chd
(co ghé) & so giao dich. Nhimng ngudi méi
giol nay chi thuc hién hoat déng mér gidi.
khong phai 1a ngusi ban (dbi voi 1énh mua)
va nguodi mua (ddi véi lénh ban) cua khach
hang. Ho ¢6 quyén yéu cau khach hang ki
quy dé thuc hién giao dich. Khoan tién ki
quy nay dugc quy dinh cu thé trong quy tac
hoat dong cua t6 chirc méi gigl va tuy vao
muc dé tin nhiém cua tung khach hang voi
t6 chirc mdi gigi ma co thé cao hoac thap
nhung khong phai la khoan tién ma khach
hang tra cho 16 hang du dinh mua. Day la
khoan tién bao dam thuc hién hop dong ma
khach hang s& giao dich qua so. Dong thoi.
ngudi moi gidi co quyén thu phi cua khach
hang dé chuyén lénh mua. ban cua khach
hang lén so giao dich. Khoan phi nay dugc
quy dinh trong quy tic hoat dong cua ngudi
mdi gidl va dua trén gia tri giao dich ma
khach hang du dinh ban, mua. Nguoi moi
2161 cua khach hang phai tra phi cho thanh
vién méi gidi trén so giao dich dé lénh mua,
Iénh ban hang hoa cua khach hang duoc két
ndi tai so giao dich. Nguoi moéi gidi cua
khach hang phai thoa man cac diéu kién nhat
dinh va duoc xép hang dua vao uy tin cua
minh trén so giao dich.

- Nguoi méi1 giol trén so giao dich: La
nhimg t6 chirc hoat dong moi gisi trén so
giao dich, co quyén nhan lénh mua, Iénh ban
cua khach hang thong qua méi gidl cua
khach hang dé khép Iénh tai so giao dich. Ho
phai tra phi (hay mua chd) dé duoc hoat
dong trén so giao dich, phai tudn theo quy
ché hoat dong chat ché cua so va duoc quyén
thu phi cua to chic méi gidi cua khach hang
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dé thuc hién hoat déng. Thanh vién moi gid
trén s¢ giao dich ngoai viéc nhan Iénh mua,
ban cua nguol mér gidi cua khach hang co
thé hoat dong tu doanh, tic dat cac 1énh mua
ban hang hoa cho chinh minh dé tim kiém
khoan tién chénh léch. Lic dat lénh cho
chinh minh, ho ciling ¢6 tu cach cta nha dau
co trén s¢ giao dich hang hoa. Tuy nhién, ho
khong duoc dong thoi nhdn lénh cua khach
hang (hoat dong moi1 gidi), va dat 1énh mua
ban hang hoa cho chinh minh (hoat dong tu
doanh), vi ¢6 thé khach hang sé gap rui ro.

Ngoai ra, viéc thuc hién cac giao dich
mua ban hang hoa qua so giao dich hang hoa
con ¢o su tham gia khong thé thiéu cia cac
thiét ché cua so giao dich nhu phong thanh
toan bu trir (clearing house). hé théng kho.
trung tdm théng tin, ban niém yél gia. ..

Theo quy dinh cua Luat thuong mai
nam 2005 va Nghi dinh cua Chinh phu sb
158/2006/ND-CP ngay 28/12/2006 quy dinh
chi tiét Luat thuong mai vé hoat dong mua
ban hang hoa qua s¢ giao dich hang hoa (sau
diy goi tat la Nghi dinh 158). cac chu thé
tham gia giao dich trén so giao dich hang
hoa bao gdm:

Thir nhat. khach hang (hay nhimg nguosi
¢6 nhu cau mua ban hang hoa qua so giao
dich hang hoa) la 16 chirc. c4 nhan khong
phai la thanh vién cua s& giao dich hang hoa.
thuce hién hoat dong mua ban hang hoa qua
s¢ giao dich hang hoa théng qua viéc uy thac
cho thanh vién kinh doanh cua s¢ giao dich
hang hoa (khoan 13 Piéu 3 Nghi dinh 158).
Khach hang la chu thé hop dong mua ban
hang hoa qua so giao dich va khong bat budc
phai la thuong nhan. chi 1a cac t6 chuec, ca
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nhan cé nhu cau mua ban hang hoa qua so
giao dich. Tuy nhién, khach hang khdng truc
liép giao dich tai s¢ giao dich ma phai uy
thac cho thanh vién kinh doanh cua so giao
dich dé thuc hién hoat dong mua hodc ban
hang hoa qua so giao dich.

Nhu vay, khach hang theo quy dinh cua
phap luat Viét Nam c6 thé la nguoi bao hd
(bao hiém) vé gia, co thé la nguoi dau co dé
tim kiém khoan tién chénh léch. Néu la nha
san xuat, kinh doanh, xuét khau, nhap khau...
tire |a nhimg ngudi san xuat, kinh doanh hang
thuc. ho sé& tham gia giao dich dbi tmg trén so
giao dich hang hoa dé bao hiém cho hoat
dong kinh doanh hang thuc cua minh. Con
néu khéng ¢6 nhu cau vé hang thuc nhung co
tiém luc tai chinh, ho s& tré thanh nha dau co,
mua ban, trao doi nhiéu lan cac giao dich
hang hoa tuong lai dé tim kiém loi nhuén tir
su bién dong cua gia hang hoa trén thi truomg.

Thu hai, thanh vién kinh doanh cuia so
giao dich hang hoa. Pieu kién tro thanh
thanh vién kinh doanh cua s¢ giao dich hang
hoa bao gom: “La doanh nghiép dwoc thanh
ldp theo quy dinh cua Ludl doanh nghiép;
von phdp dinh 75 ti dong tro lén: gidm doc
hodc t6ng giam déc phai ¢é bang dai hoc, cit
nhan tro lén, ¢6 du nang luc hanh vi dan su
va khong thuée doi luwong bj cam quan li
doanh nghiép theo quy dinh cua Ludt doanh
nghiép, cdc diéu kién khdc theo quy dinh cuu
Piéu 1é hoat dong ciua so giao dich hang
hod” (Dieu 21 Nghi dinh 158). Thanh vién
kinh doanh ¢6 quyén thuc hién cac hoat
dong mua ban hang hoa cho chinh minh d¢
tim kiém lo1 nhuan hoac nhan uy thac mua
ban hang hoa qua s¢ giao dich hang hoa cho
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khach hang dé hudng thu lao. Do dé. khi
mua ban hang hoa qua so giao dich hang
hoa cho chinh minh, thanh vién kinh doanh
s& ¢O tu cach cua nha dau tu, khach hang
dat 1énh truc tiép tai s& dé mua ban hang
hoa. Vi thé, quy dinh tai khoan 13 Diéu 3
Nghi dinh 158: “Khdch hang la 6 chire, cé
nhan khong phai la thanh vién cua so giao
dich hang hoa” la khéng chinh xac trong
truong hop nay. Con khi nhan uy thac cua
khéach hang dé thuc hién mua ban hang hoa
cho khach hang, thanh vién kinh doanh co
tu cach cua nguoi trung gian.

Nhu vay, thanh vién kinh doanh theo quy
dinh cua phap luat Viét Nam co tu cach nhu td
chirc mé1 gid1 cua khach hang theo phap luét
cac nuoc khi nhan uy thac cda khach hang. Ho
¢6 quyén thu phi khi nhan 1énh ty thac cla
khach hang va chuyén [énh nay 1én s giao
dich dé khop Jénh. Khi thuc hién hoat dong tu
doanh, ho ¢é tu cach cua nha kinh doanh. cting
phai ki quy dé thuc hién giao dich va la nha
diu co trén s giao dich hang hoa. Hoat dong
mdi giéi mang lai cho ho khoan tién thu lao,
con hoat dong tu doanh sé€ mang lai lgi nhuan
néu ho du doan chinh xac su bién déng cua
gi4 ca hang hod trén thi truomg. Theo khoan 2
Diéu 17 Nghi dinh 158: "Chi nhitng thanh
vién kinh doanh cua 5o giao dich hang hod
maoi dwoc thuc hién hoat déng mua ban hang
hod qua so giao dich hang hoa ™.

Thir ba, thanh vién moi gidi cua so giao
dich hang hoa. Theo Diéu 19 Nghj dinh 158:
Thanh vién méi gioi phai dap (mg day du
cic diéu kién sau day: “"La doanh nghiép
diwoc thanh ldp theo quy dinh cua Ludt
dounh nghiép, von phap dinh la 5 1 dong tro
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lén; gigm déc hodc 16ng gidm déc phai c6
bdng dai hoc, cie nhdn tro [én, co du ndng
luc hanh vi dan sw va khong thugc doi tirong
bi cdm quan li doanh nghiép theo quy dinh
cua Ludt doanh nghiép. cac diéu kién khac
theo quy dinh cua Diéu 1é hoat déng cua so
giao dich hang hod’. Thanh vién moi gigi
thuc hién hoat dong moi gidr mua ban hang
hoa qua s& giao dich hang hoa dé nhan thu
lao. Thanh vién méi gid1 khong duoc nhan
uy thac cua khach hang nhu thanh vién kinh
doanh dé mua ban hang hoa qua s& giao dich
hang hoa ma chi dugc thuc hién hoat déng
mol gidl mua ban hang hoa qua so giao dich
hang hoa. Tuy nhién, vai tro cua thanh vién
mdoi gioi trong hoat dong mua ban hang hoa
qua so giao dich hang hoa chua dugc quy
dinh r6 rang trong Luat thuong mail nam
2005 ciing nhur Nghi dinh 158. Cu thé:

Mot Ja thanh vién méi gidi sé thuc hién
hoat dong méi gidi cho chu thé nao véi chu
thé nao trong giao dich mua ban hang hoa
qua s¢ giao dich hang hoa? Trong hoat dong
mua ban hang hoa théng thuong hodac mua
ban hang hoa tuong lai, ngoal s¢ giao dich,
thanh vién moi gigi s&€ thuc hién hoat dong
moi gidi cho ngudi c6 nhu cau ban hang véi
ngudi ¢o nhu ciu mua hang. Nhung trong
hoat déng mua ban hang hoa qua so giao
dich hang hoa. nguyén tac giao dich la giao
dich khép 1énh va dugc thuc hién thong qua
trung gian la cac thanh vién cua so giao dich.
Vi vy, ngudi dat Iénh ban va duoc khdp 1énh
hoan toan khéng biét va ciing khong can biét
minh da mua hang cua ai va ngudi mua cung
vay. Do do. néu thanh vién moi gidi thuce hién

viéc mo1 gidi gilra ngudl ban va ngudl mua
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trong giao dich nay la diéu khéng can thiét va
khong co v nghia. trir trudmg hop déi véi cac
giao dich thoa thuén néu sau nay duoc bb
sung vao cac quy dinh cua phap luat (hién tai,
phuong thuc giao dich tai s¢ giao dich hang
hoa la khép lénh tap trung - Diéu 36 Nghi
dinh 158). Con néu thanh vién méi gioi thuc
hién hoat dong mdi gidi gitra ngudi ¢6 nhu
cau ban hay mua véi thanh vién kinh doanh
ciing la diéu hoan toan khéng hop i, boi vi
nguoi ban, ngudi mua hoan toan cé thé uy
thac cho thanh vién kinh doanh ma khéng
can bat ki ngudi mdi gidi nao.

Hai & néu quy dinh: “chi nhitng thanh
vién kinh doanh cua so giao dich hang hod
maoi dieac thiee hién hoat déng mua ban hang
hod qua so giao dich hang hod™. “chi cdc
thanh vién maoi gici méi dieoe thuee hién cdc
hoat dong moi gidi mua ban hang hod qua
so giao dich hang hod ™ (cac khoan 2, 3 biéu
17 Nghi dinh 1358) thi ¢6 mau thuan gi voi
luat phap cac nudc va ¢d kho khan gi trong
gua trinh thuc hi¢n cac quy dinh nay khéng?
Bai vic khi nhdn uy thac mua ban hang hoa
cho khach hang. thanh vién kinh doanh da co
val (ro cua nguoi mdi gidi cho khach hang
dé g1ao dich trén s¢ giao dich. Ho nhan [énh
uy thac mua. ban hang hoa cua khach hang,
chuyén 1én so giao dich dé khop lénh va
duge huong khoan tién thu lao khi thuc hién
dich vu nay. Ngoai ho ra. thanh vién moi
idi khong duge quyén nhdn uy thac cua
khach hang dé thuc hién hoat déng mua ban
hang hoa qua so. Nhu vay. ho khoéng gidng
moi 2161 cua khach hang hay méi gidi trén
so giao dich theo quy dinh cua luét phap cac

nuoe - nhimg neuoil ¢6 quvén nhéan [énh cua
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khach hang dé chuyén lén so giao dich. Hon
nira. voi vai tro khéng rd rang cta minh, néu
so giao dich hang hoa & Viét Nam duoc thanh
lap va di vao hoat déng, ciing s& rat kho dé cac
quy dinh nay co thé phat huy hiéu qua diéu
chinh trén thuc tién. Vi vay, can ¢ nhimg
huong dan cu thé hon trong cac van ban phap
luat cua cac co quan nha nudc co tham quyén
dé cac thanh vién méi gidi co thé phat huy vaj
tré ding nghia cua ho trong quan hé mua ban
hang hoa qua s& giao dich hang hoa.

Ngoai ra, cting nhu quy dinh cua phép luat
cac nudc, tham gia vao hoat dong mua ban
hang hoa qua s& giao dich hang hoa & Viét
Nam con ¢é trung tam thanh toan va trung tam
giao nhdn cua s¢ giao dich dé thuc hién chirc
nang thanh khoan cho nhimg giao dich qua so
va giao nhan hang néu khach hang co nhu cau
nhan hang thuc qua s¢ giao dich hang hoa.

Tém lai. tuy con mot sé han ché nhung
nhin chung cac chu thé tham gia giao dich
qua so giao dich hang hoa theo quy dinh cua
phap luat Viét Nam c6é nhiéu diém -tuong
dong voi phap luat cac nude. Mdi chu thé co
val tro, vi tri khac nhau khi tham gia quan hé
mua ban hang hoa qua so giao dich nhung
tuu trung lai ho hop thanh hé lhéng dé giup
cho cac s& giao dich hang hoé 16n tai va phat
trién; giup cho quan hé mua ban hang hoa
dién ra soi dong, tap trung va gitp cho nén
kinh té cua mdi quéc gia phat trién manh mé
hon, hi¢u qua hon./.

(1).Xem: Ngan hang ddu tu va phat trién Viét Nam,
Tai liéu nghiép vu: Bao hiém bang hop ding neong
lai va hop déng quyén chon. duge dich va bién soan
twrtal héu Hedger siudy guide cua san giao dich Chicago.
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