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1. Khai quat ve phuong thuc mua ban 
cdng ti thong qua viec mua ban phan vdn 
gop chi phdi ciia cong ti 

Mua ban cdng ti thdng qua phuang thiic 
mua bdn phdn vdn gdp chi phdi ciia cdng ti 
Id hinh thirc mua lai quyen chii sd hiru cdng 
ti cua cdc thdnh vien gdp vdn, cdc cd ddng. 
Viec mua bdn coi nhu hodn thdiih khi ben 
mua tiln hdnh mua dugc lugng vdn gdp du 
de chi phdi boat ddng cua cdng ti. De lam rd 
hon vdn de ndy, tdc gid bdi viet tap trung 
phan tfch 3 van de: I) The ndo Id phdn vdn 
gdp chi phdi; 2) Hinh thicc mua ban cdng ti 
thdng qua viec mua bdn phdn vdn gdp chi 
phdi phu hgp vdi loai hinh td chirc kinh te 
nao; 3) Cdch thiic tien hdnh viec mua ban 
cdng ti thdng qua viec mua bdn phan vdn 
gdp chi phdi cua cdng ti. 

1.1. Thi ndo Id phdn vPn gop chi phoi? 
Hien nay, theo quy dinh cua phdp Mat 

hien hdnh, phdn vdn gdp chi phdi dugc hieu 
Id tren 50% vdn dieu le. Quy dinh ndy dugc 
ghi nhdn trong nhieu van bdn quy pham phdp 
Mat khdc nhau. Theo quy dinh tai Ludt 
doanh nghiep nhd nudc nam 2003 thi "Doanh 
nghiip CO co phdn, von gop chi phPi cua 
Nhd nudc la doanh nghiep md co phdn hoac 
vPn gop cua Nhd nudc chiem tren 50% von 
dieu le, Nhd nudc giic quyen chi phoi doi vdi 
doanh nghiep do" (khodn 5 Dieu 3). Ludt 
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doanh nghiep ndm 2005 quy dinh: "Mot 
cong ti dugc coi la cong ti me ciia cPng ti 
khdc neu sd hOu tren 50% vPn dieu li hodc 
tong so CO phdn pho thong da phdt hdnh ciia 
cPng ti do" (khodn 15 Dieu 4) vd "Doanh 
nghiep nhd nudc Id doanh nghiep trong do 
Nhd nudc sd huru trin 50% von dieu le" 
(khodn 22 Dieu 4 Ludt doanh nghiep nam 
2005). Ludt ddu tu nam 2005 quy dinh: "Nhd 
ddu tu nudc ngodi dugc dp dung diiu kien 
ddu tu nhu nhd ddu tu trong nudc trong 
trudng hap cdc nhd ddu tu Viet Nam sd hOu 
tic 51% von Dieu li cua doanh nghiep trd 
lin" (khodn 4 Dilu 29). Nhu vdy, theo 
nhQng van ban quy pham phdp Mat dang cd 
hieu lire, giao dich mua ban cdng ti cd the 
coi nhu hodn thdnh khi ben mua mua dugc 
tren 50% vdn dieu le. 

1.2. Hinh thicc mua bdn cong ti thong 
qua viec mua bdn phdn von gop chi phPi phii 
hgp vdi mo hinh to chicc kinh ti ndo? 

Hoat ddng mua bdn cdng ti thdng qua 
hinh thuc mua bdn phan vdn gdp chi phdi dat 
ra mdt sd cdc vdn de phdp If sau: 

Thit nhdt, muc dfch cila hoat dgng mua 
ban cdng ti theo hinh thuc ndy Id gidnh 
quyln chi phdi boat ddng cdng ti thdng qua 
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viec thdu tdm phan vdn gdp. Vi vdy, ddi 

tugng cila giao dich mua bdn phdi Id cac cdng 

ti ddi vdn (cdng ti trach nMem hOu ban vd 

cdng ti cd phdn), vdi dac dilm dac tnmg Id: 

mdi thdnh vien se cd quyen bieu quyet tuong 

img vdi phdn vdn da gdp (hoac cam ket gdp) 

vao cdng ti. Nhu vdy, khi tien hdnh mua lai 

mdt cdng ti hgp danh, ben mua se khdng the 

dp dimg phuong thuc mua bdn phdn vdn gdp 

cM phdi bdi cdng ti hgp danh Id md hinh 

cdng ti ddi nhdn dien hinh, cdc thdnh vien 

hgp danh cd quyen bieu quyet nhu nhau 

khdng phu thudc vdo phdn vdn gdp. 

Thic hai, theo quy dinh tai Dieu 44 Ludt 

doanh ngMep ndm 2005, thdnh vien cdng ti 

trdch nhiem hQu ban hai thanh vien trd len 

cd quyen chuyen nhugng mdt phdn hoac 

todn bd phdn vdn gdp cua minh cho ngudi 

khac theo quy dinh sau day: 

"7. Phdi chdo bdn phdn vPn do cho cdc 

thdnh vien con lgi theo ti le tuang ieng vdi 

phdn von gop cua hg trong cPng ti vdi cung 

diiu kiin; 

2. Chi dugc chuyin nhucmg cho ngudi 

khong phdi la thdnh viin neu cdc thdnh vien 

con lgi ciia cPng ti khPrig mua hoac khPng 

mua hit trong thdi hgn ba muai ngdy, ke tic 

ngdy chdo bdn." 

Ddy Id mgt ban che ddi vdi viec chuyen 

nhugng vdn gdp ciia thdnh vien cdng ti 

trdch nhiem hiru ban vi neu mudn chuyen 

nhugng, thdnh vien dd phdi uu tien chuyen 

nhugng cho nhung thdnh vien khdc ciia 

cdng ti. Su ban che ndy dugc dat ra de 

nhim ldm gidm khd nang thdn tinh cdng ti 

muc tieu ciia ben mua vi trong trudng hgp 

can thilt, cdc thdnh vien cdn lai cua cdng ti 

muc tieu se cung nhau mua lai phdn vdn 

gdp md mgt thdnh vien mudn chuyen 

nhugng nhdm trdnh khd ndng cdng ti mua 

nam giQ dugc 51% vdn dieu le cua cdng ti 

md minh dang Id chil sd hQu. 

O khia canh quy md, cdng ti trdch nhiem 

hiru ban d Viet Nam la loai hinh cdng ti ddnh 

cho cdc nhd ddu tu kinh doanh cd quy md 

nhd vd trung binh. Cdng ti trdch nhiem hQu 

ban cd sd lugng thdnh vien ban che (tdi da 

khdng qud 50), khdng cd khd nang huy ddng 

vdn thdng qua phdt hdnh cd phieu, ngudn 

vdn chu yeu Id vdn vay, huy ddng tir cdc 

thdnh vien vd khodn trich tdi ddu tu hdng 

nam. Vi vdy, trong sudt qua trinh boat ddng 

ciia minh, cdu tnic vdn cua cdng ti trdch 

nhiem hOn ban khd dn dinh. Ddi vdi ben 

mua trong boat ddng mua bdn cdng ti, khi 

tien hdnh mua mdt cdng ti trach nhiem hQu 

han, nen tien hdnh hinh thiic mua lai todn bd 

cdng ti do gid tri cdng ti khdng qud ldn, sd 

Iugng thdnh vien it vd chinh vi vdy, hg de 

ddng di den quyet dinh bdn todn bd cdng ti 

khi gia cd hgp li. 

Tu hai vdn de dugc phdn tfch d tren cho 

thdy hinh thuc mua bdn phdn vdn gdp chi 

phdi se dugc dp dung chil yeu vdi ddi tugng 

Id cdc cdng ti cd phdn, cdng ti dai chiing 

(cdng ti cd phdn cd quy md vdn ldn). Vdi 

cdc cdng ti dai chimg, do quy md vdn ldn 

(vdn dieu Ie phdi tren 10 ti ddng), ben mua 

khdng de ddng thdn tinh ngay tai mdt thdi 

diem do khdng ddp iing dugc yeu cdu tdi 

chfnh. Vi vdy, ben mua cd the lua chgn 

phuang thuc mua dan cd phdn den khi dat 

dugc lugng cd phdn du de chi phdi boat 

ddng cua cdng ti. Cd phdn md cac ben tien 
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hdnh giao dich la cd phdn phd thdng vi theo 

quy dinh cua phdp ludt chi cd cd phdn phd 

thdng vd cd phdn uu dai bieu quyet mdi 

dugc qudn li, dieu hdnh vd bieu quyet cdc 

vdn dl cua cdng ti (Dieu 79, Dieu 81 Ludt 

doanh nghiep nam 2005), tuy nhien cd phdn 

uu dai bieu quyet thi khdng dugc chuyen 

nhugng (khodn 4 Dieu 81 Ludt doanh nghiep 

nam 2005). 

1.3. Cdch thicc tiin hdnh viec mua bdn 

cong ti thong qua viec mua bdn phdn von 

gop chi phoi ciia cong ti 

Tu phdn tfch cua phdn 2.2, trong pham vi 

bdi viet ndy tdc gid chi tap trung phdn tich 

cdch thuc tien hdnh mua bdn cd phdn chi 

phdi cua cdng ti cd phdn. 

Hoat ddng mua ban cd phdn chiu su 

dieu chinh cua Ludt doanh nghiep (neu dd 

Id cdng ti cd phan thdng thudng) vd Ludt 

chung khodn (neu dd Id cdng ti dai chiing). 

Ddi vdi ben mua, viec tien hdnh mua cdng 

ti cd phdn thdng thudng vd mua cdng ti dai 

chung dugc tien hdnh bang nhQng cdch thuc 

khdc nhau. 

- Ddi vdi cdng ti cd phdn thdng thudng: 

Cdng ti cd phdn thdng thudng dugc hieu la 

cdng ti chua chao bdn cd philu ra cdng 

chung, sd lugng cd ddng nhd ban 100, vdn 

dieu Ie dudi 10 ti. Ddi vdi cdc cdng ti cd 

quy md vd cdu tnic vdn vua phdi thi ben 

mua cd the mua todn bg cdng ti. Tuy nhien, 

ben mua chua cdn thilt phdi su dung 

phuang phdp ndy vi rdt tdn kem thay vdo dd 

cd the su dung viec mua cd phdn chi phdi 

de gidm bdt chi phf cho giao dich thdn tinh. 

Viec mua cd phdn cd thi tiln hanh vdi 

nhung cdch thuc sau day: 

Mpt la mua cd phdn cua cdc cd ddng 

hien hQu. Cd ddng phd thdng cdng ti cd phdn 

dugc tu do chuyin nhugng cd phdn cho 

ngudi khdc, do vdy, khi tiln hdnh viec mua 

bdn theo thu tuc ndy, ben mua khdng gap trd 

ngai ve mat phdp li. 

Hai la mua cd phdn thdng qua chdo bdn 

rieng le. Chdo bdn cd philu Id quyen ca bdn 

cua cdng ti cd phdn. Hoat ddng chdo bdn cd 

phieu rieng le cua cdng ti cd phdn nham muc 

dich tao lap vdn dieu Ie hodc de tang vdn 

dieu le. Mat khdc, chdo bdn cd phdn cd nghTa 

Id bdn mdt phdn quyen sd hiru cdng ti cho 

ben mua. Dieu ndy cung ddng nghTa vdi viec 

thay ddi ca cau qudn If vd kiem sodt cila 

cdng ti. Chdo bdn rieng le Id hinh thirc mot 

cdng ti cd phan thuc hien viec chdo bdn cd 

phieu cho mdt hoac mdt sd nhd ddu tu. Hdi 

ddng qudn tri quyet dinh thdi diem, phuang 

thuc vd gid chdo bdn cd phan trong sd cd 

phdn dugc quyen chdo bdn, gia chdo ban cd 

phdn khdng dugc thdp ban gid thi trudng tai 

thdi diem chdo bdn hoac gid tri dugc ghi 

trong sd sach cua cd phdn tai thdi diem gan 

nhdt (Dieu 84 Ludt doanh nghiep ndm 2005). 

Tuy nhien, he qud cua dgt chdo bdn rieng le 

trong trudng ndy cd the ddn den sir thay ddi 

Idn trong cdu tnic qudn li cua cdng ti cd 

phan, do Id cd mdt cd ddng nam giu tren 

50% tdng sd cd phdn phd thdng vd nam 

quyen chi phdi cdng ti. Vi vdy, trong trudng 

hgp ndy, viec chdo bdn cd phdn rieng le cd 

thi phdi dugc thdng qua tai dai hdi cd ddng. 

Ludt doanh nghiep nam 2005 chi yeu cdu» 

"Cd ddng sd* hQu tu 5% tdng sd cd phdn trd 

len phdi dugc dang ki vdi ca quan dang ki 

kinh doanh cd thdm quyln trong thdi ban 
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bdy ngdy lam viec, kl tu ngdy cd dugc ti le 

sd hQu dd" (khodn 4 Dilu 86 Ludt doanh 

nghiep nam 2005). Vi vdy ben mua chi phdi 

khai bdo khi bat dau nam giu 5% tdng sd cd 

phan phd thdng md khdng phdi tien hdnh 

khai bdo khi nam sd cd phdn phd thdng cao 

ban nhu 25%, 49% (nhu cdng ti dai chiing) 

vd nhu vdy se cdng de dang tien hdnh viec 

mua gom cd phdn. 

- Ddi vdi cdng ti dai chiing: Theo quy 

dinh tai Dieu 25 Ludt chiing khoan nam 2006: 

"Cong ti dgi chung la cPng ti co phdn 

thupc mpt trong ba logi hinh sau day: 

a. CPng ti da thuc hien chdo bdn co 

phieu ra cong chung; 

b. Cdng ti CO co phieu dugc niem yit tgi 

sd giao dich chiing khodn hoac trung tdm 

giao dich chieng khodn; 

c. Cong ti CO CO phiiu dugc it nhdt mpt 

trdm nhd ddu tu sd hOu, khong ki nhd ddu tu 

chieng khodn chuyin nghiep vd co von diiu 

li dd gop tie mudi ti dPng Viet Nam trd len ". 

Tu Midi niem tren cd the thdy cdng ti dai 

chiing la md hinh cdng ti cd quy md vdn ldn, 

sd lugng thdnh vien ddng ddo, do vdy, viec 

chdo bdn cd phieu ra cdng chiing vd su kiem 

soat cua Nhd nudc ddi vdi boat ddng cua 

cdng ti dai chiing rat chat che. Hoat ddng 

mua ban cdng ti dai chung dugc quy dinh rdt 

phuc tap vi ben mua gdn nhu khdng the tien 

hdnh mua todn bd cdng ti do khdng dap ung 

dugc yeu cdu ve tdi chinh. Mat khdc, viec 

tien hdnh mua cd phdn cQng rdt khd tien 

hdnh do thi gid cd phdn cila cdc cdng ti dai 

chiing ludn thay ddi, cd the ddn den gid tri 

giao dich cao gdp nhieu Idn gid tri cdng ti. 

Tren thuc tl, viec tien bdnh mua cdng ti dai 

chiing cd the tien hdnh thdng qua cdc 

phuang thuc sau: 

Mpt la mua gom cd phieu tren thi trudng 

chirng khodn. Cdng ti mua se thuc hien viec 

mua gom ddn cd phieu thdng qua thi trudng 

chiing khodn hoac mua lai cd phdn cila cdc 

cd ddng chien lugc. Phuang thuc ndy thudng 

dugc tien hdnh trong thdi gian ddi, ddng thdi 

neu de Id mong mudn thdn tinh cdng ti thi 

thi gid cd phieu se bi ddy len cao do sir khan 

hiem gid md cdc cd ddng cdn Iai tao ra. Tuy 

nhien, neu phuang thuc ndy dugc thuc Men 

thdnh cdng thi cdng ti mua cd the dat dugc 

muc tieu vdi gid thdnh re ban, khdng gdy 

nhieu xdo trdn cho cdng ti bi mua lai. Hien 

nay, Kinh Dd dang tien hdnh mua lai Cdng ti 

nudc gidi khdt Sdi Gdn (TRIBECO) theo 

hinh thuc ndy. 

Hai la mua cd phdn thdng qua chdo mua 

cdng khai. Chdo mua cdng khai la thu tuc 

dang ki, thdng bdo cdng khai y dinh mua, 

thuc Men mua vd cdc thii tuc khdc lien quan 

den viec mua mdt phdn hoac todn bd cd phdn 

cd quyen bieu quyet cua mdt cdng ti dai 

chiing (Thdng tu sd 194/2009/TT-BTC ngdy 

02/10/2009 ve chdo mua cdng khai cd phdn 

cua cdng ti dai chiing). Ben mua phdi dp 

dung cdc dieu kien chao mua cdng khai vdi 

tdt cd cdc cd ddng cua cdng ti hi chdo mua, 

phdi tien hdnh mua cd phieu tu bdt ki cd 

ddng ndo theo dieu kien da cdng bd. Chdo 

mua cdng khai khac vdi chdo mua thdng 

thudng d dac diem chdo mua thdng thudng 

thi ngudi chdo mua cd the gui de nghi chdo 

mua d nhQng dieu kien khac nhau cho nhQng 

ddi tugng khdc nhau vd cd the tu chdi mua 

cd phdn cua cdc cd ddng. Ben mua cd the 
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chu ddng tiln hdnh chdo mua cdng khai dl 

dat dugc sd cd phdn md minh mong mudn. 

Phdp Mat chung khoan quy dinh cdc 

trudng hgp phdi chdo mua cdng khai bao 

gdm: I) Td chuc, ca nhdn va ngudi cd lien 

quan chua nim giQ hoac dang nim giQ dudi 

25% cd phdn ciia cdng ti dai chiing md cd y 

dinh mua ddn din sd hQu tir 25%o trd len sd cd 

philu cd quyln bilu quylt dang luu hdnh cila 

mdt cdng ti dai chimg; 2) Td chuc, cd nhan vd 

ngudi cd lien quan da nim giQ tu 25% trd len 

tdng sd cd philu cd quyln bieu quyet cua mdt 

cdng ti dai chung md cd y dinh mua tiep sd cd 

philu cd quyln bilu quylt dang luu hdnh cua 

mdt cdng ti dai chiing 51%), 65% vd 75%o. 

(Thdng tu sd 194/2009/TT-BTC vl chdo mua 

cdng khai). Nhu vdy, trong giao dich mua ban 

cdng ti theo Mnh thuc ndy, ben mua cd the 

phdi 2 ldn thuc Men chdo mua cdng khai, lan 

I cho mdc 25% vd Idn 2 cho mdc 51%. Y 

dinh thdn tinh se "Id ddn" sau mdi ldn tien 

hdnh chdo mua cdng khai. Tuy nhien, hien 

nay, khi cd y dinh "thdn tinh" cae cdng ti, de 

trdnh trudng hgp phdi chdo mua cdng khai, 

cdc cdng ti mua cd the tien hdnh mua cd 

phieu thdng qua mdt sd ed nhan vd td chuc 

khdc, tdng sd cd phdn ma cdc cd nhdn, td 

chirc nay nim giQ khdng vugt qua 25% hoac 

thdm chi dudi 5%. Khi tdng sd cd phdn ma 

cac cd nhdn vd td chiie nay nim giu vugt muc 

51% thi hg se chuyin nhugng lai cd phdn cho 

cdng ti mua. Day la phuang thiic md cdng ti 

mua cd thi giu kin dugc y dinh mua din phiit 

cudi. Tnrdng hgp Cdng ti dugc phdm Vien 

Ddng (DVD) tiln hdnh "thdn tinh" Cdng ti 

dugc phdm Hd Tay (DHT) cung su dung mdt 

phdn phuong thuc ndy. 

Khi thuc Men dang ki chdo mua cdng 

khai, ben mua gui tdi lieu dang ki chdo mua 

cdng khai tdi cdng ti muc tieu vd sd giao 

dich chung khodn nlu cdng ti muc tieu dang 

niem yit. Hdi ddng qudn tri cua cdng ti muc 

tieu dua ra y kiln bing van bdn vdi chQ ki 

cila 2/3 sd thdnh vien hdi ddng qudn tri trong 

dd neu rd su ddnh gid cua hdi ddng qudn tri 

ddi vdi viec chdo mua cd philu. Gid chdo 

mua cdng khai se dugc xdc dinh dua tren gid 

tri trudng. Sau khi dugc su cdng nhdn cila 

Uy ban chiing khodn nhd nudc, ben chdo 

mua se chi dinh mdt cdng ti chiing khodn 

ldm dai II thuc hien viec chdo mua. Thdi 

gian thuc hien mgt dgt chdo mua cdng khai 

khdng ngan ban 30 ngdy vd khdng ddi qua 

60 ngdy, ke tu ngdy chdo mua chinh thuc. 

Ket thiic dgt chdo mua, cdng ti mua lai 

se nam giQ sd Iugng cd phan dil dl chi phdi 

boat ddng cila cdng ti muc tieu vd khi dd vl 

ca bdn, giao dich mua lai cila ben mua kit 

thuc. Tuy nhien, de bdo ve cd ddng thieu sd, 

Ludt chung khoan ndm 2006 cd quy dinh: 

"Sau khi thuc hien chdo mua cong khai ddi 

tuang chdo mua ndm giU tic tdm muai phdn 

trdm trd len so co phiiu dang luu hdnh ciia 

mpt cong ti dgi chung phdi mua tiip trong 

thdi hgn ba muai ngdy so cP phiiu cung logi 

do cdc CO dong con lgi ndm giic theo gid 

chdo mua da cong bo, neu cdc co dong ndy 

CO yeu cdu " (khoan 9 Dieu 32). Quy dinh ndy 

cua phdp Mat chung khodn cd the ldm cho 

giao dich mua lai trd nen tdn kem hon do 

yeu cdu bit budc mua ndt sd cd phdn cdn lai. 

Sau khi nim giu dugc lugng cd phdn chi 

phdi cua cdng ti muc tieu, ben mua tilp tuc 

thuc hien mdt sd thil tuc de cdng ti muc tieu 

42 TAP CHi LUAT HOC SO 9/2010 



Phap luat doanh nghiep Viet Nam - NhOng van decan hoan thien 

cd the tiln hdnh boat ddng kinh doanh binh 

thudng, dd Id: 

1) Ddng ki kinh doanh lgi di hogt dpng 

theo'mP hinh cong ti me-con. Theo quy dinh 

tai khodn 15 Dilu 4 Ludt doanh nghiep nam 

2005, cdng ti dugc coi Id cdng ti me ciia mdt 

cdng ti khdc khi: "a. Sd huru tren 50% von 

diiu le hoac tdng sP co phdn pho thong dd 

phdt hdnh cua cPng ti do; b. Co quyin true 

tiip hoge gidn tiep bo nhiim da so hoac tdt 

cd thdnh vien hpi dPng qudn tri, gidm doc 

hoge tong gidm doc cua cong ti do; c. Co 

quyin quyit dinh viec sica ddi, bo sung diiu 

li cua cong ti do". 

Cdng ti hi mua lai chi can dang ki bd sung 

vdo dieu le ve viec trd thdnh cdng ti con cila 

cdng ti mua lai. Theo y kien cila tdc gid bdi 

viet, dang ki kinh doanh lai de boat ddng theo 

md hinh cdng ti me-con la gidi phap cd Meu 

qud tren thuc te ddi vdi cdng ti mua vi kM 

tien hdnh thuc Men kinh doanh theo md Mnh 

ndy, cdng ti me khdng phdi dang ki kinh 

doanh Iai, cdng ti con ve ca bdn khdng mat di 

tu each phdp li, qua trinh sdn xudt kinh doanh 

vdn dugc dien ra binh thudng. Cdng ti me cd 

the khai thdc ngay Igi the kinh doanh tu ten 

thuang mai, thuang Meu, he thdng khdch 

hang vd cdc lgi the khdc. 

2) Tien hdnh hgp nhdt, sdp nhgp cho 

cPng ti mua lgi: 

De thdng qua quyet dinh hgp nhdt, sdp 

nhap cdng ti bi mua Iai phdi cd tren 75%).sd 

phieu cd quyen bieu quyet tdn thdnh tai dai 

hdi cd ddng, vi vdy, de chac chan cd the tien 

hdnh hgp nhdt, sdp nhdp ben mua phdi nim 

giu tren 75%o tdng sd cd phdn phd thdng. 

Tuy nhien, tren thuc t l cd rdt ft cdc trudng 

hgp tai dai hdi cd ddng cd mat ddy dil tdt cd 

cac cd ddng cd quyen bieu quyet nen cd the 

khdng cdn ndm giQ dil 75%) tdng sd cd phdn 

phd thdng, ben mua cung cd the thdng qua 

dugc quyet dinh hgp nhat, sap nhap. Trong 

timg trudng hgp cu the, ben mua phdi tinh 

todn sd cd phdn cd quyen bieu quyet do minh 

nam giQ, sd cd phdn cd quyen bieu quyet du 

hgp de lira chgn thdi diem tien hdnh dai hdi 

cd ddng bdt thudng phu hgp nhdt. 

Sau khi dai hdi ddng cd ddng cila cdng 

ti bi mua lai ddng y tien hdnh thil tuc hgp 

nhdt, sap nhdp cdng ti mua vd cdng ti bi 

mua lai se tien hdnh ki ket hgp ddng hgp 

nhdt, sap nhdp (theo yeu cau cua phdp Mat). 

Hgp ddng hgp nhdt, sap nhdp se dugc chuyen 

tdi cdc chii ng vd thdng bdo cho ngudi lao 

ddng biet trong thdi ban 15 ngdy ke tu ngay 

thdng qua hgp ddng. 

Do phap Mat Viet Nam quy dinh sdp 

nhdp, hgp nhdt phdi tien hdnh giQa cac cdng 

ti cimg loai hinh nen thil tuc ddu tien md cdc 

ben phdi ldm la chuyen ddi loai hinh cdng ti 

ve cung mdt loai hinh neu hai cdng ti cd loai 

hinh khdc nhau (mdt cdng ti trdch nhiem him 

han, mgt cdng ti cd phdn). De de dang ve thu 

tuc, nen tien hdnh chuyen cdng ti trdch 

nhiem hiiu han thdnh cdng ti cd phdn vi yeu 

cdu ve thdnh vien se de xix 11 ban. 

Cdng ti mua se tien bdnh chudn bi hd sa 

hgp .nhdt, sdp nhdp bao gdm cdc loai gidy td 

sau: 1) Gidy de nghi ddng ki kinh doanh; 2) 

Dieu Ie cua cdng ti hgp nhdt, sap nhdp; 3) 

Danh sdch thdnh vien cua cdng ti hgp nhdt, 

sap nhdp (kem theo gidy td chimg thuc cd 

nhdn); 4) Bien ban hgp dai hdi cd ddng 

(cdng ti cd phdn) hoac hgi ddng thdnh vien 

(cdng ti trdch nhiem hiru ban) thdng qua viec 

tien hdnh hgp nhdt, sdp nhdp; 5) Hgp ddng 
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hgp nhat, sap nhdp da dugc hai ben ki ket; 6) 

Ban sao gidy chung nhdn dang ki kinh doanh 

cua cdng ti bi hgp nhat, bi sdp nhap; 7) Van 

ban xdc nhan vdn vdi nganh nghe kinh 

doanh cd dilu kien vl vdn phdp dinh, chiing 

chi hdnh nghl vdi nhQng ngdnh nghe kinh 

doanh cd dilu kien vl chimg chi. Tnrdng 

hgp hgp nhdt, sdp nhdp ma theo dd cdng ti 

hgp nhdt, sap nhdp cd thi phdn tu 30%o din 

50% tren thi trudng lien quan thi dai dien 

hgp phap cua cdng ti bi hgp nhdt, sdp nhdp 

phdi thdng bdo cho ca quan qudn li canh 

tranh trudc khi tiln hdnh hgp nhdt, sap nhdp 

theo thil tuc thdng bdo viec tap trung kinh te. 

Hd sa dugc gui tdi ca quan dang ki kinh 

doanh nai cd tru sd cua cdng ti hgp nhdt, sdp 

nhdp. Sau thdi gian 5 ngdy ldm viec, neu hd 

sa hodn chinh, ca quan dang ki kinh doanh 

se cap gidy chiing nhdn dang ki kinh doanh 

mdi cho cdng ti hgp nhdt, sdp nhdp vd thu 

tuc dugc hodn tdt. 

2. Mot sd van de can hoan thien trong 
boat dong mua ban cdng ti thong qua viec 
mua ban phan von gop chi phoi 

Ve ldu ddi, Nhd nudc ta can ban hdnh 

mdt van bdn quy pham phdp Mat de dieu 

chinh boat ddng mua bdn cdng ti. Tuy nhien 

trudc mat, cdn nghien cuu de ldm rd mdt sd 

vdn de lien quan den boat ddng ndy, nhu sau: 

Thii nhdt, cdn lam rd the ndo Id "cd phdn 

vd vdn gdp chi phdi", vi chua dugc quy dinh 

rd rdng vd thdng nhdt. Hien nay, khdi niem 

phdn vdn gdp chi phdi dugc hilu Id tren 50% 

vdn dieu le (theo quy dinh cila Ludt doanh 

nghiep nhd nudc, Luat ddu tu). Tuy nhien, 

theo quy dinh cila Ludt doanh nghiep nam 

2005 nim giQ tren 50% thi nhd ddu tu chua 

hodn todn chi phdi todn bg boat ddng cua 

cdng ti. Vi ddi vdi cdc vdn dl khdng quan 

trgng dugc thdng qua tai dai hdi cd ddng 

phdi cdn cd ft nhdt 65% sd vdn (cd phdn bilu 

quylt) tham gia ddng y, con sd ndy Id 75% 

ddi vdi cdc vdn dl quan trgng (nhu quyet 

dinh hgp nhdt, sap nhdp). Xet d khfa canh 

khdc, vdi quy dinh tren, nlu nhd ddu tu nim 

giQ 35% tdng sd vdn gdp da cd the chi phdi 

hoat ddng cua cdng ti vi khi dd mgi quyet 

dinh cua cdng ti chi dugc thdng qua khi cd 

sir ddng y cua nhd ddu tu ndy. Nhu vdy nam 

35% dd cd the chi phdi mdt phdn, nam tren 

50% thi chua chi phdi todn bd hoat ddng cua 

cdng ti. Ludt chiing khodn ddt ra them mdc 

ddng chu y dd la: 5% (thdng bdo) vd tren 

25% (chdo mua cdng khai). Phap Mat Viet 

Nam se phdi lira chgn mdt mdc trong sd 6 

mdc quan trgng da neu: 5%, 25%, 35%, tren 

50%, 65%, tren 75%. Theo y kiln cila tac 

gid, cdc mdc nay cd the dugc lua chgn dua 

tren dac diem timg md hinh cdng ti. 

Thic hai. Men nay Ludt doanh nghiep vd 

Ludt chiing khodn da tap trung khd nhieu dieu 

khodn dieu chinh viec chuyen nhugng cd 

phan, boat dgng chao mua cdng khai, chdo 

ban cdng khai v.v.. NhQng quy dinh ndy da 

gdp phan bdo ve cdc chu the khi tham gia 

boat ddng mua bdn cdng ti thdng qua phuang 

thiic mua cd phan cM phdi. Tuy nhien, vdi 

nhirng rui ro cd the xdy ra ddi vdi boat ddng 

mua bdn cdng ti, dac biet la ddi vdi cdng ti hi 

mua lai, phdp Mat cdn phdi bd sung nhQng 

hudng ddn lien quan din cdc vdn dl nhu: 

chdo mua cdng khai de thdn tinh, chdo ban 

cdng khai, cdng bd thdng tin vd thuc Men 

mua ban cdng ti tren thi trudng chiing khodn 

vd giai quyet cdc van de hau mua bdn./. 
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