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Lot noi ddu

Théri-ki hdu chign cé mét ddc ditm ia dd lam tdng
88 nha pudn lén rdi nhidu. Chién-tranh dd lam cho nhiéu
néng-ddn phéi lia bé thon-qué, mot phin rung vee cdc
xudng kij-nghé. Mot s8 dong khac phdi réri bé lity ire vi
& day khong con sy an-ninh ciia cudc d&i binh-thén : ho
kéo nhau ra thanh-thi; véisu kidm.sodt trye-tiép cia
Chinh Quyén Trang-Ucong, doi sdng cha ho dwgc bdo-
ddm hon vd ho gdy co-s& méi, budn ban ldm dn.

Nhitng phdn tr dy, sau khi chién -iranh két-lidu,
khéng nght dén viéc tré vé ldng niva. Ho dd quen voi sir
s'nh-hoat méi do ho dao-tao ra: thanh-thi ciing dd cdam-
dé ho mét phin ndo véi- nhitng s vui choi ma ho dd
bdt ddu quen biét.

Binh-linh gidi-ngit 1@y viéc budn ban lam k& sinh nhai:
thg thuyén cé chit vdn ciing flin mét ngh® lir-chi.

Do la nhitng lj-do dd& lam cho 38 nha buén tdag
Ién rit nhiéu & cac thanh-thj. Nhitng nha buén méi mé
nady hoat-déng nhua thé nao? Lon nhi chi mong kidm
loi d sinh-sdng, hodc lam gidu, ma khéng chi-frong
dén ludt phip chi-phdi cai nghk - nghiép ciia minh .
do ddy, xdy ra nhitng s pham phip diwa dén vong

e
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ti (6, hodic nhitng sur tranh - chdp lam cho hao tai
18n ciia, c6 khi Toa luyén-b§ khanh-'dn, kiét-san. Gép
truéng-hgp @y, nha buon dau ngay linh cing khong
the vién 1& minh khing am hitu lodl phdp dé bao~
chita. Ly I¢ @y khéng duge chip 1 kdn trubc cac Toc-An
pi d8i voi Toa-an moi nguei din déu coi la pha
biét Judt. Sw thire, ching la sdng & mét thed dai ma
ludt phap da nhidu, lai quanh co nhu rirng rgm, dén
néi c6 nhitu dgo lud! ma co quan chinh quyén, cd
dén Toa-dn ciing khong bigi toi. (1)

Lugt thueong.nai vl thé c6 mol tinh cdch thei
sir de biét va citn dugc gidng giai. Nguéi budn ban
ciin biét dau la quyén lgi, ddu la nhiém vy cta minh.
Pé la phuong d én thyc hanh.

V& phueong dién (rau ddi (ri-thiec ludt thuong-
mai l& mét mon quan-trong trong chuong trink cir-nhan.
Sinh vién lud! khoa lug dd co gido- s diu /i, nhueng
vé méi mén hoc, ciing clta phdi c6 mél cudn sach béng
tiéng Viél, d¢ viéc hoc hanh duge dé darg, V& ludi
thwong-mai, cudn sach dy hién nay chua ¢o, nén ching -,
16i glng gugnyg dieng lén lam cdl viéc cin kip ay.
- Chiing 16i khéng c6 cai cao vong lam gt cong-trinh
khéo-cira fuéng {an, hojic iranh ludn sdu séc, Ciing
khong phai ching téi, déc lyc, dd lam ndi cudn sdach
nay. C& nhién, ching t4i dd tham khdo va diung lam
tai liéu nhitng tdc phdm ciia cic gido sur ngudi Phdp
Ddy chi la nhitng nét dai cuong, gop nhit irong
cac tac phiim dy, ma ching 16i ¢8 gdng lam cho day
df, d% nhitng digu cdn taidt vé moi vda dé dwge
dem ra trinh bay, tuy i6m tét, nhung ré rang, vit
khong thitu sol. _ S :

Trong cudn sach nay, méi khi cdn chi dén an lé
ching 16i dd co chi dén an i¢ ctia cde Toa Phép,
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mot 1 vi cac Toa an Viét.nam chua hogt ddng dugc
bao ldu, chua ci mgl an [é day 44, hai la vl cd
trong ba phin Viét.Nam chi ¢6 Trung Phin c6 mél
bo ludt Thuong.Mai. BY ludl nay gom 270 khoan dai
cuong chép & b ludl Thuong Mai Phdp ra. O Nam
Phin b6 lugl Thuong-Mai Phdp vin duagc duy fri
ap dung. B¢ ludl nay ¢ da 150 ndin nay, an-lé Phap
dd day cong xdy dép, nhitu khi dd mang lgi mél
sinh khi méi mé d& cho bf ludt duge thich hgp voi
thoi dai.

Vé ching, khoa hoc khdng cd bién cuwong ; néi lo
du hdng ngay chia cdc nha khoa hoe la tim hitu
nlitng e hién, ¢6 giing & ngoai qudc, d& bo e
nhitng khuy®t diém ciia minh. D6 la digu kién thiét
yéu cia sy tién hoa vay.

tE TAIl L T.T.

{hy Ching 18l nédl Toa-an Phép. Gido-wr Ripert, trong cubn
« Sy suy 45l cha lugt-phap s (le Déclin du Droit -—- Llibroirie
Générale de Droit et de Jurisprudence, 1949 — trang 162), 6
néu ra nhimg thi-dy cy-thé. )
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BINH NGHTA DANH TU' NHA BUON

Mudn doi hoi nhitng quyén -lgi danh cho thwong gia,
treée h&t phai co tw-cach la nguoi buon ban; ngwge lai,
chi nhitng nguwoi budn ban méi phai chiv nhikrng nghia-vy
danh cho thwong-gia.

Nhu viy, truoe hét phai dinh nghfa danh-~tr nha buon:
V& won kinh-(€ hoc, nguoi ta phin biét nha k§-ngh¢ véi-
nha buon. Lim kﬁ—nghé ld nguoi san - xuiit ; nha buon 1a
nguadi chuyén v& viéc luu-thong va pbao - phdi nhirng tai- .
vat did shp - xufit duge, Buon & chd nay, ban & chd khac.
d6 14 dem phin-phdi tai-vat.

Kinh - t&8 hoc phan biét nhw vay, nhung luit-hoe thi
khong . D&i voi ludt thwong-mai, nha ki-nghé dwge déng
hoa véi nha buon : ¢ hai cing & dwdi sir chi-phéi cla
luat throng-mai trong hoat-ddng chuyén-nghi¢p cha ho,

Viay la dd c6 mot diém ta clin nhé k§: di 1a thueong-
gia hay ky-ngh¢, ta phai tuan theo Iuét thuwong-mai.

Trai lai, c6 mdl s& nghé- nghiép khong phai 1A nghé
buén, khéng dinh liu gi voi luat thwong - mai: nghé nong, :
ngh& cong-chire, nghé lam the, nghé lu-do, cong- nghea.

Khong c6 sy kho khiin gi d& phan bi¢t nguoi buén bin
voi ngudi ldam ngh® nong, ngudi cong chire, nguei the ,
nhung nghé ty-do va cong-nghé¢ 14 nhitng ngh® khé nhin -
chan va giai thich dwge. Ta cidn phai xét ki d& phan biét -
nhitng ngh& &y véi nghd buén.
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TIET THU |
Nhirng nghé ty-do va cdng - nghé

A. — Nhirng nghé tuw -do .

Khéng co sy dinh- nghfa nao dich-xac va ro - rét cho
nhirng ngh® te-do. Cd truyén nhitng nguoi lam ngh® &y
khong kiém 1ai v& cong viéc chia mioh, nhung nhin tién
tha - lao ciia khach - hang khach - hang vi tin cdy mi nho
giip viéc. |

Ngh& luat-sw, ngh® bac-si, thi-y, kién-lrac-sw, nghé giay
lw, viét viin, sogn nbac la nhitng ngh? ty-do; nhung cling
cé trung-hop lam nghé &y c6 lnh-cich throng . mai; ong
phc-si, m& mot bénh-vién t, khong nhitng 18y tién cong
vé viéc chim nom sin - s6¢ bénh - nhan ma con kigm lod
dirge vE& tidn phong cho bénh-nhin Lhue, tién thudc men.
may moc bin lai cho bénh-nhan; ong bac -si Ay co tinh
cich nha buon trudc lual thwong-mai (Paris 29.7. 35, DH
1935. 576 ; Alger 9.11.1904, DP1905. 2. 100. Paris 24. 10. 1908 ;
S 1909. 2. 55).

Ciéing vdy, moOt kifn-tric-su n¥u chi nban v.éc vé kidu
npha va trong nom viéc xAay dirng thi 14 1lam nghé tu - do,
phirng nfu nhan thiu lam cong vige xay dung thi thanh
oha buon (Civ. 15.1.1900. DI 1900. 1. 37). -

Ciing vdy, mo{t nha soan nhac néu tr xult ban tic-
phim cha minh, tr minh 1d-chire viéc quing-cao, phat-maj
thi bi &n-l¢ coi la mot nha buon (T.A. Bruxelles 21.10. 33.
§1934.4.1). Con ngh& bao ché tuy phai c6 vin-bling, nhung:
14 mot ngh€ thwong - mai, vi hoat dong chiah la mua vE d& ban
dl, déu co6 pha-chg ciing vin la nght thwong-mai.

Xét nphitng trudng -hep trén nay, ta nhan thdy rlng
tinh-cach ty-do chia nghd-nghi¢p co the bign-chi theo quy-
m6 hoat-dong clia ngh&-nghiép ay. tat-dong lrong pham
vi ngh&-nghiép thi con 1a ngh tr-do. Hoat.dong ra ngoi pham
vi nghé-nghi¢p, quy-mo ird nén roong-rii, phai diung dén
nhitng phuong-phép thuong mai, thi thanh ra ngh® thwong
mai.

Sy quan troug clia quy-mo hoal-dong khong nhirng cé
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dnh-hudéng d3i véi nghé ty-do ma con co anh-hudng ch
ddi voi cong-nghé.

B.— Nhirng cdéng-nghé.

Cong - nghé ciing khong dwrge dao luat ‘nao dinh - nghia
mdt cach 18ng-quat va rd-rél. Chi c6 didu 2 bo luit thwong
mai Trung-viét noi ring thitng ngudi cong-ngh¢ ban nhiin
d5 vat cia minh tr ché tao ra, hoficch€ tao véi sy giup d
clia vg con, ngudi tdp ngh8, khong phdi 1A nguwéi buodn
bépn. P6 khong pbhi l4 mot sw dinh- nghia chc chdn vi
khong co6 tinh.cach fryrc-tiép.-

Réi-r&c trong mot hai dao ludt gidi-quyét nhitng vén.
d& djc biet, ta thiy nha lam luat doi khi cho bigt th€ ndola
mot ngrdi lam cpog - nghé : nha cdng - nghe hay tidu cong-nghé
a4 nhitng ngudi « lao-cong tw lam 18y va lam cho minh
mit thi cong-nghé¢ dit tai nha minh hay & ngoai, co dung .
hay khong dung sirc may, ¢6 hay khong co6 bang hié¢u, dimng
ban thér nhiit 14 nhitng sin-phim do tay minh lam ra, ty 1am
nghé moét minh, hay ¢6 vg boidic chdng, ho#ic c¢é ngwdi than
thudc trong gia-dinh, tho hay nguéi tép nghé giup d&. S8
nguéi gitip viée cho mot thii-cong khong khi nao dirgc qué s8 10
ngudi, khong k& nguoi than-quydn tryc-hé cha ngwoi dy, va
chinh mét minh nguwoi Ay phai ding ra diBu-khidn cong viée
ma thoi».

Po 1a sy dinh-nghia chép theo nguyén-vin trong didu
2 dao Du ngay 2-1-53 Hn-dinh quy-ché viéc thué nha d& &
va diéu 10 Séc-lénh ngay 30-12-36 @n-dinh ch&d¢ lao-cong.

" Sir dinh-nghia nay cé tinh-cach riéng biét, chi bo budc
Toa-an trong viéc 4p-dung nhii'ng ban~-vin néi trén, vi dé
la nhirng dao lugt dic biét, gidi quydt nhirng vén-de dic
biét, khong c6 mot higu- lwc tdng - quat. Tuy nhién, gip
{ruwéng - hop cin phai bidl duon;-sy cé phai la moét nha -
cong-ngh¢ hay khong, Toa-dn vdn cé thE dira vao didu lujt
néi trén ma quyé& dinh.

Voi sy de-diit 4y, ta ihir lim xem th€ nao la mot nha -
cong-nghé theo didu 2 Dy ngay 2-4-53 k& trén, '

Vin chuwong cla pha lam luat khong 14y gi lam sang-stia dé
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hidu ta cin phii gidi thich cho dwgc thém rd-rang. Cé ba didu -
kie¢n phai diy di moi duwgce liét vao hang congnghé : '

1/ Phai lam m{t ngh& chan tay, ch&-tac hay sira-chira.

2/ Phai ty minh lam liy, hodc, ndu c6 ngudi giup do,
pbdi tr minh chi-huy; n€u trong sy ch&-tao, sira-chira, 1a
lam viéc dwoi s kidm-soit ch&ngy cha nguoi khac, nghia |
la n¥u ta khong dwogc ty-chli thi ta chi 12 mot ngwoi the.
Trai lai, n&u ta khong ty minh lam 1&y, khong ding tay
vao viéc thi ia 12 mot nha k§.nghé; frong hai trlrt‘mg-_hqp,
ta déu khong phai 14 cong-nghé.

3/ Phai lam cho ban than minh ; n&u ta khong lam cho
ta, néutakhong phai la chi-cAi cira hang su'a—chua ché . lao
thi ta ciing khong phai la mot nha cong-nghé.

Ngudi nao di nhirng didu kién trén nay] co ihé coi la
mot nguoi lam cong - nghé. Nhung ciing ¢6 khi vi quy.wmo
hoat dgng clia ngwdi Ay qua rong-rdi, quan trong lam cho.
ngudi 4y vugt ra ngodi pham vi cong.nghé, thanh mot nha
buon, ' .

Biéu 2 Du ngay 2.4-53 d4 cho ta m{t y -niém v& vén
dé dy: Lkbi nguwoi cong-nghé diing dén qui 10 oguoi
thg, khong k& than-quy€n tric-hé, thi khong con la ngwoi
cong-nghé. Vi sao? Vi riing v&i 83 nhan-cong quan trong
nhu vay, sr hoat.dong chdc phai 1a to-tat, ding dén nhirng .
phuong - phap thuong - mai, tryc-1gi (1) v& nguyén . lidu
ciing nhe v€ nhan cong, khong con 14 mot viee khai thac
cd tinh cAch gia dinh nita,

" An 1¢ thuong 1y cai quy mo hoat dong lam tiéu chuln 42
phén biét ngudilam cong nghé¢ voi nha buodn, '
" Nhu nguoi the may, the gifly, n8u chi chuyén viéc may 4o
qudn, sira chita giily dép cho khach hang thi la ngudi lam cong
nghé. Nhung n€u ngodi viée xviit cong 18y tién, con #n 1ai vé
vii véc ban cho khach hang, v& nguyés: lidu dang lam gidy, vé
nhan cong thué muwon thi sy hoat ddng ¢ha ho lai thanh ra co
tinh cAch thwong mai.

{1) Ching t5i ding ch « tryc-loi > c'J:déy theo nghla thidng ding trong
kinh-t& hoc, khdng c6 bao ham y-nghla gi midt-thi.
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Ta c6 thd k&t luén ring sy phan bidt nguoi 1Am cong nghé
v&ri nha budn 14 mot vin 38 hoan toan thuc t€, phai xét dinh
tiy theo trirdng hop. Toa 4n co toan quy&n xét dinh theo thye
" t&, Khong c6 nguyén 18c ndo tdng quat va tuyét d8ichi phdi vin
dg nay ca.

Trén day, ching ta di ¢8 nban dinh nguoi lam nghé t do
va ngudi lam cong nghé, Nhirng digu hiéu biét ciia chiing ta chi
méi giup ching ta nhan duge réing nhitng ngwei & trong hai
_.givi 4y khong phai la nha buon, trir nhl“rng tredrng hep déc
. biét ma ching ta di bi&t. Nay ching ta cdn phai tim nhitug
sur chi dén ti¢u bidu chic chin mot nha buon.

Po s& 14 muc tiéu tiét thir hai cia chéng ta.

TIET TRU HAI
NHA BUON

Co6 hai phwong phap 4 dinh nghia dach tir nha buon.
Phuong phap thir nhit 14y than th€ oha buon lam y&u 1d. Ta s&
_ noi riing nha buon 12 nhing ngwoi lam mot nghé buodn bén,
' Né6i nhu vay khong phai ta di trong mot cai vong ludn quin, vi
df nhién, voi phwong phép 8y nha lam luat sé phai quy dinh
nhirng nghd nghiép nao s& coi 1a nghe nghiép budn ban.

Phuong phap thtr hai 13y r::fng hanh viclia nha budn lam
y&u t3. Nha tam luatsg quy dinh ohitng hanh vi ndo duwgc coi

]a hanh vi thuwong mai, va nha buon sé 1a nhitng ngudi, thuong
xuyén, 1iy nhitng hanh vi 4y lam ngh& nghi¢p.

O Bic Phin vA Nam Phin khong ¢6 luat Thuong mai; cho
cho dén ngay nay, ¢ cic Toa-4n Nam phin vin Ap-dung bg luat
Thuwrong-mai ciia Phap. O Trung-Phin, c6 bd luat Throng.mai

_d&itu 1 dinh ring nhirng nha buoén 1a nhitng ngurdi lam nhitng
‘hanh-vi lhu':mg-mzu va lay nhitng banh.vi 8y lam oghé-nghiép
clia winh. Bidu 1 ndy gidng y nhu dign 1 b luat Thuong-mai
~cda Phap.

Vay ta phai biét nhirng hanh-vi nim s& coi 12 hanh-vi lhu(rng-
mai. Céutra foi & digu 7 bo ludl Trung- .Phin va didu 632 boluat

. Phép. Theo- dleu 7 b¢ lugt Trung-Phin thi duwgc coi la hanh-vi
" thirong-mai:
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1o—Nhitng vi¢c mua ban thrc-phiim, h&ng-hba d2 ban laj
* (hokic cir 2 nguyén nhwr th€ ma ban, hoiic c6 sira sang thay ddi),
hay la chi d& cho thué¢ dung;

90— Nhirng xi-nghi¢p may méc, chuyén-chd; nhitng nba lam
viéc l&y hoa-hdng;

Jo— Nhirng viéc hdi-dodi, ngdn hang; viéc iam irung-glan
gitta nguoi mua va ngudi bén;

40— Nhitng viéc khai-thdc md 4& ban lai nguyén-liéu;

50— P&i véi tit cA moi ngwdi, nhitng thirong-phigu.

Trong didu 632 luat Thuong-mai Phép, khong néi d€n viée
khai-tha¢ md, nhirng lai ¢6 thém méy kheén khac 14 nhitng rap
tudng, rap hat cong cOng; nhitng nhi¢m-vy gitra nhitng nha
budn, nha ngan-hang véi nhau.

Poc qua hai digu 7 bo luat Trung-Viét va 632 bo luat Phap
ta nhan thfy ngay riing cd mot cai gl ling-cling, khong troi chiy.
Cai ling-ciing %y 12 vi nha lam luat dd xdo-trén nbirng hanh-vi
viri nhirng ngh&-nghiép, di xdo-trén nhitng quan-niém phéap-ly
vai nhitng sy-kién thoe-t€.

Vi-du : mna ban la nhitng hanh-vi ¢6 tinh-cdch pbép-ly vi
viéc &y dao-tao ra nhitng nghia-vy, quyén-loi cho ngudi ban
ciing nhir ngedri mua. Trdilai, nha hat, rap tudng, xwdng mdy
thudc v& quan-niém thye-t&€ dm-chi cai ngh¥-nghi¢p ciia ngudi

* chil nhirng nha, xwing 8y.

Sy xdo-iron trén 'n‘é_v do mot nguyén-nhan lich-sir g&y ra
trong ho luat Phap; b6 luat Trung-Viét dd chép lai bo luat iy,
khong nghi dén viée tim mot phuong-phap khoa-hoc va hitu-ly
hon d& dinh-nghfa nhitng hanh-vi thurong-mai.

.. Ching ta s khong di san vio vin-d& nay, vi vin d& lich-sir
4y khong quan hé vé&i chung ta ldm,

N&€u ta tim nhitng diic tinh chung cho nhirng hdnh-vi v
ngh#-nghiép dd noi trong didu 7 ho lust Trung-Vigt va 632 bo-
luat Phap thi ta nban thdly ring c¢o hai dic tinh. M3i hanh-vi va
ngh&-nghiép &y d&u &y sy tiru-thong tat-vat lam muc-tiéu va do
sir kigm lgi thuc diy.

Vay thi ngudi ndo chuyén viéc mua tai-vat & noi ndy dem
bdn & noi khdc; mua v& d& ban di voi muyc dich ki€m loi trong
viée mua di ban lai Ay, ngudi Ay 12 mot nha buodn.
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D6 14 sy dinh nghia ma ching ta chfip nhan. Trong sy dinh
nghia Xy, chingta &y cA nhan clia nha buén lam géc; phéi 1A
ngudichuyeén viée mua vé& ban di trirde di; sau ddy, nhirng viée
mua vé& ban di Ay phai cé muc dich ki€ém lgi nghia la phai
tao thanh mot ngh& nghi¢p, mot sinh k&: nhw vay mnéi la nha
buon......

Pinh-nghia nhir vAy r3i, chiing ta cin phéi gidi-thich 42 lam
sdng t6 nhitng y8u-t8 trong sy dinh-nghia &y.Cian nhit 1A phii
c6 s mua vé ban di, Nhung n€u hanh-vi Ay 14 mét thanh vilé-lo
thi khong da: chi nhitng ngudi cé nhirng hanh-vi theong-xnyén
nhir vdy, tirc 12 nhirng pgudi chuyén viée mua v& bén di, Hy viée
#y lam cai ngh&-nghiép clia minh thi méi 1a nha buén. B Ja nha
nghd t&t 12 lam viéc mua ban Hy phal shim myc-dich ki€m-lgi.
Vi du: 16i mua modt cai bt may, 16i dem bdn lai cho m{t ngudi
ban. Toi khong lam mdt hanh-vi thwong-mai, toi khong phéi 1a
mét nha buon, n€u sir mua ban 3y A mdt s tinh-co, khong
thude vao sir hoat-dong hiing ngay cuia (0i, khong phbai la moi
hanh-dong kiZm-l&i. Trong sw giao-dich v&i ngwoi ban mua but,
toi chi co tw-cach nha buén n&u nghé-nghi¢p clia 16i chinh la
ngh& buén but, chirng fiy n&u co sy tranh-chilp, t6i méi chin
thim quy&n clia Toa-an Thurong-mai va chiu ludt Thuong-mai
chi-phdi.

Ta nén nhan xét réing cai muc-dich ki€m-lgi tay nhidu khi
khong dat, nhwng nba budn vin 1a nhabuon ;dé 1A trudrng-hop

nha buon bi !5 vén.
Ta ciing phai nhan xét thém ring trong hai ngudi ct’)ng-u&c

lam 6t viée, viec &y cé thé c¢6 tinh-cAch thiong~-mai d6i véi
bén nay ma lai c6 tinh-odch dan-si d8ivéi bén kia. 'hdng han,
mot chi tiém &n mua rugu cha mdt nha ban riugu d& ban cho
khach-hang: viéc mua bén iy co6 tinh-cach thwong-mai d8i voi
ci hai bén; nhurng n&u ngudi mua rirgu chi 14 mét ngudi thudng,
mua vé d& minh dung thi viéc mun rugu, d8i véi ngudi 4y, co
linh-cdch dan-sur. Luat thuong-mai goi ngirng viéc mua ban Ry
v& phitng hanh-vi hdn-hop. Nhan sur xét trén nay, ta thily ring
18t cA nhikng viec mua ban cda mot nha buon khong phii déu
14 nhirng hanh vi thueong mai.

Cho nén sau khi dd dinh nghfa dirgc daph 1ir anha buon »
" nay ta clin phii xét xem th& nao 1a mot han" vi thuonng mai.
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Nhirng hank vi thuong mai

Trén kia ta di dwoe bidt riing nhi buon 1a nhing ngwoi
mua vé cac hang hoa, thye phim, dem ban lai lily viéc mua ban
fv lam ngh nghi¢p sinh sdng, kitm 1di. Ta sé dga vao sw dinh
pghia ndy matim yéu 1§ nhitng hanh vi throng mai.

TIET THU MOT
Phan tack hRank vi thwong mai

[ — Mudn co mot hinh vi thwong mai trwréc hét phaico
méHt viéc mua.

a) Khong phai ctr mua mt 46 vat gi cling co thé la mot
hanh vi thrrong mai. Theo dica 632 luat Theong Mai Phap va
dida 7 lnat Throng Mai Trung phdn, phai 14 mua haag hoa thye
pham. Vay mua mot bit dong san khong thé la mot hanh vi
throng mai dia li mua dé ban lai. Ly do la vi phirng viée
tranh chiip vé bt ddngsan, ¢6 truyEn, thudc thim quyén Toa 4n
Ho; Toa Thirong-mai la mot Toa-4n ngoai I8, mot Toa-én bft-
thirdng. N&u coi nhitug viéc muoa ban biit-10ng-sén 1a nhitng
hanh vi thoong mai, s&€ ¢6 hiu qui i phai dem nhitng viée
tranh chip b4t dong sdn 1¢ thudce thim quyén Toa-an Thuong
Mai.

Nhiwng d6 khong phai 1a mot nguyén téc tuyét d3i, va, 4n
- 1&, v& v&n d& nay vAn con chia r&. Sy buon baa dd trd nén rit
rdng rii, bao gdm ca bit dong sin ciing nhir dgngsdn. Cho rén
f.cb mot 83 Toa an di phai coi nhikng viec mua dit 1Am nha 3&
ban 14 nhitag vige thwong mai, n&a cé sir truc loi ro rét vé
nhirng kin trac xay deng. Mot mét khac, d8i voi nhitng cong
ty buoén ban bAt déng san, n€u thanh liap dwdi hinh thire
thwrong mai thi nhitng viéc budn baw clia cic cong ty &y cé
tinh cdch thwong mai.

b) Vi clin phai c6 mot viéc mua trong hanh-vi throng-mai
nén nhiftng ngwdi chi ban nh &ng d8-v4t do chinh minh san
xuft ra khong phdildlam thirong-mai. T¥-du nhu néng-gia ban
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thée lia ciia minh, nhi chin-nuoi bin ga vit cia minh. Nhung
nda nhitng nyuyi nay con mua thém hang-héa ciing loai Ay
clia ngudi khac d& ban Lai thi hoal-dong clia ho tré nén c6 tinh
cach thuwong-mai mién la viéc mua thém &y co tinh-cach quan
trong va xdy ra luon.

¢ ) C6 thd 12 nha nong c6 moi xudng cong-nghe, k¥-nghé
d¢ bign-ché nhitng thd-sin clia minh:treong-hop &y khong lam
cho nhA néng thanh mot nha buon hay mét nha ki-nghe, mién
la chi bign-ché ridng s8 thd-sin chinh minh d& san-xuft ra
dwoc. Giai-phap nay ciing ap-dung cho nha ehiin nuoi ché sita
thanh bo vd pho-mat.

d) Cing mot I¢-do Ay, nhitng vin-si, nhac-si ban nhiing
tac-phim ciia miLh khong lam mot hanh-vi thwong-mai, ngoai
trie troorng-hop di noi & trang 11 1a khi viin-si, hoa-sT tyr minh
t5 chirc viée quing-cdo vA phat hiwh, Nhung, nhitng nha xufit-
ban 14 nhiteg nhd buon; cong-viée elia ho, in sich cia ngudi
khac d& ban, 12 mot harh-vi thwrong-mai.

D3i voi s khai-thac mot tor bao, ching ta khong co mdt
giai-phap duy nhit, vi ching ta ding trieéc mot tinh-trang phire
tap hon, Trong sy khai-thac %y, viéc 1&y quang-céo, diing quing-
cho 14 mot hanh-vi throng-mai. Con chinh vé viée 1am béo thi
hoc-thuy&t va an-lé khong ¢6 mot thai-dé nhét quy&i:NEu lam
bao d& binh-vire mot Ty-tirdng thi khong phai ld mét hanh-vi
hrong-mai. Nhung n8u ngudi chli bdo c¢cd ddhng bién-tdp-
vién vigt bai c6 tra tign cong thi viéc lam béo thanh cé tinh cich
thirerng-mai.

Thi&t twdng, y&u-t3 nay khong co6 litn can gi d4&n tinh-céch
thirong-mai ctia viéc lam béo : didu cin thigt 14 ph&i xem xét
cAch td-chirc cha t& bdo cé dip theo co-sé thirong-mai hay
khong : ching hau phéi xét t& bao chu trong dén viée dién-da;
tr-tedng mot cach dirng-déin, hay chi clLuyén viéc didng quéng
cdo 1dy tidn thué, chuyén thong-tin d2 1y nhidu doc-gia, Trong
trirorng-hop nhitng dé-1ai cla to bdo chi la nhirng d&-tai chayén-
mon, chi ¢6 mot s3 it cong-ching chi ¥ d&n, thi rat c6 thé o
bao chi c6 muc-dich kbao ctru, khoa hoe, khong cé tinh céch
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thwong-mai. Nitu 1o bio trony cich to-chire, trong phim-gia
noi-dung chi cit daow pho-hide rongd-rai trong dai-ching thl
muyc-dich kitm-dgt & tren hét va vice khat thac té bao co thd
coi 1a mot aanh-vi thuong-mai.

£ Nhirnz ngaéi Fam nghé tir-do, khong mua do vat gi d8
ban lai, che nén nghé-nghic¢p ettt ho khong ¢o hanh-vi thwong-
mai, triv nhirng tewong hop da gini thich & trang 1L,

2} Vice mua hang-hoa, thire phim trén nay, mudn co tinh-
cach mot anh-vi thong mai, phal I mna voi ¥ dinh bén lai.
P6 1A mot yfu-16 ciin thitt d& phin hict vice mna thuong-sy
vai vige mua dan-sy ma tren kia chiug 1o di dan mot thi-du.
Viéc ban lai ¢o thé xdy ra trude kbi mna, nghla 14 c6 thé& nhan
ban lai tride roi mot di tim wma sau, Bo 1a mét trudong-hop
&t thong-thudng trong thuong trieons: nhw nhimg nha thiu
nhia ban rdt nhiéu hang héa cho Chanh-Phii, nhung lic kY
gidy 1& thi trong kho chua ¢o chat hang-héa nao hét.

Fhuémg tinh, nha buon moa hang vE& ban lai 1a dé ki€m
ldi. Nhung v dinh kim Jdi kbong phii la lic nao cling c6 trong
hanh vi theony mai. C6 khi nha buén mua hang bigt réng ban
lai sé& 16 von, nhuny vin la lam mothanh vi thwoong mai: Trong
thoi ky hang hoa khan hiém, chapg han nhu thoi ky chi&n tranh,
mudn buon thie hang nay phai buon thém mot {hwr hang kbac
khong miy ngudi wa dang, mudn ban chay phii ban 16 vdn
Mic diu nhw vay, viée mua nhirng thie bang bigt chic la sé
phai ban 15 vén Ay vAn 1a mot hanh vi thwong mai.

Trén day 1a trwong hop thie hang phai chiu 16 vén duge
buon chung véi thir hang cé lai, nhing con troong hop nhirng
aguoi buon vhidu thir hang ma khong c6 ¥ dinh kiém 13i v&
thir nae ca thi sao? Truang hop nay la lruéng hop cac t6 chire
hop tac xd. Hop tic xa la unhitng td chirc mua bang héa vé
ban lai che hoi vién, ehi liy dn tién vén, tién phi tdn, nhung
khoung 18y lai. An 1 cling nhuw hoc thiy< ¢, hiéncon chia ré chua
nhit dinh v& didm nhirng hop t4c xid c6 lam thwong mai hay
khong. Mot phin cho riinz uifuhop tac i ebi ¢d ban cho héi vien
thoi thi khong lam thwong mai: trai lai, n€a ban cho ngwdi
ngoai thi hoat dong céa hop tac xd co {iah cach thwong mai,
vi nhir th€ 14 chen vao viéc phin phot-iaisim, 1m’ tfung. gian

. *
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gifra nigurod sin xuit va ngueai licn thy. Mol philn khae cho rang
sir trung gian Ay la mot viéu 16 kinh (&, khong phai mot y&u 1o
phép 1y, vay khoug thé dang lam tai licu nhan dinhtrong mot vin
dé thuoc vé phap lv. Theo thuyEt thir hai nay, st hoat dong cua
hop tac xd phii coi 14 ca tinh cach throng mai vi nhimg co
quan ay duoc td chire theo phuong phap thwong mai va
trong hoat dong ciing phii dung d&€n cach tlnre cia nha buoén.

Chiing t6i chi trinh bay nhw vay ma khoug di siu vio vén
dg, xin d& thy doc gid lya chon trong hai thuv&i trén kia.

Viéc mua v& voi ¥ dinh bén di 1a mét hanh vi thirong mai
nhir ta dd thity. Ngoai ra, mua v& d¢ cho khach hiang thué murén
ciing 1a mot hanh vi thuong mai. PO la treong hop cac nguoi
cho thué ngya, xe hoi, xe may . Cac ban lam ngh€ cho thue va
sira chira xe may mdi khi bi kién dudi nha va bi thua ki¢n
thudng lay lam (re, vi cde ban cho ring vi¢e lam sira chira xe
may cla céc ban ld mot thii cong nghe, va nhu the cdc ban
duge hudng quyén trién han theo Du nghy 2.4.53 quy dinh viée
thué nha d& &. Sir that cac ban di lim vaToa di xw dung 1y,
vi viéc sira chita lrong nhigu (rugng byp chi 14 mot vi¢e phu.
Nghe chinh ctia cae ban la nghé cho thué xe, nghé Ay, theo lndt,
la nghé thwong mai. Cac ban khong & trong trudng hep duogc
Du ngay 2.4.53 che ché, chi dwoc hwdng.quyén lgi nha buén
theo Du ngay 3.6.53.

Nhirng d6 14 mot véin d& khac khdng thugc pham vi tham
khéo clia ching ta

San khi dd phdn tach hanh vi thweng mai nhu trén, ching
ta di biél banb vi &y duoc quan nid¢m nhiw thé nao, givr day
ia hay kidm didm nhitng hanh vi thueag mai da dugce ndi dén
trong didu 7 luat Thuong Mai Trung Phin va diéu 632 luét
Thuwong Mai Phap.

TIHET THUT HAT
Nhirng kank vi thwong mai &
trong luat Thuwong Mai.
A/ — Nhirng xi nghiép.

ST v& bin di, nbur da
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mot hanh vi thweng mai, di ring chi la mot viée 1€ lo, ch?
xiy ra mot lin ma thoi. Nhwrng, doi voi mét xi nghi¢p, nhitng
hanh vi &y phai l1a nhitng hanh vi luon luén ti€p dién, tiép dién
tirng doan nhe & mot sy t6 chire thiél 13p vi myc dich 3y va
trong pham vi chuyén moén cua xi nghigp. Ty du mot viée chuyén
ch& 18 loi khiong phéi 12 mot hanh vi thueng-mai; phai do mot
hing chuyén chd lam thi méi 1a mot hanh vi thwong-mai. Vay
thi moL hanh vi throng mai 1é-loi khong tao thanh mét xi-nghiép,
ciling nhur khong tao thanh mot nha budn nhur chingta da big&t-
D6 1a dije tinh chung clia tit ci cdc xi-nghiép ma ta phai nhé.

— Pidu 632 luatl Thuong-Mai Phap k& rabay loai xi-nghiép

I/ Xi nghiép may mée. — Bo lanhirng hang dung nhitng
nguyén-liéu nguyén-chit hay di duge sira-soan mot phiz nao
roi d& ch€ tao thanh mot sin-phiim. Ching ta di bigt riing
nha k¥ nghé duwoc lual Thwong-Mai dong hod voi nha buén:
ching ta ciing da bidt rAng mua v& ban di la mot viée budn
ban mic diu c6 bién-chd nhirng hang-héa ta di mua. Nhw vay
ta hiu tai sao cong viéc ciia xi-nghiép may moéc duoc coi la
nhitng hanh-vi thuwong-mai. Nhung ching ta cling dirng quén
ring d6i v&i nhitng nong-gia chi ban nhitng thd-sén cia minh
trong trot dirge, nhirng nha chin-nuoi chi ban nhimg sdc-vat
ciia minh nudi cong viéc Ay khong phai ia nhirng hanh - vi
thwong-mai.

Nhirng ¢6 mot loai hoat-dong kho x€p hang, &y la nghé thiu
chc kign-tric xay dirng, ta thuong goi la nha thdu-khodn. Hoc
thuyét phan bi¢t hai truéng-hop: N&u ngudi thiu chl tir minh
tri-lidu nhan-cong, va, Iy nhién, didu- khiln cong viéc xay dung
cdn cac vat-lidn do khich hang cung-ciip thi vi¢c lam khong
phai 1a moét hanh-vi thwong-mai. Trai lai, nfu ngoai nhan-cong,
pha thiu con cung-cip ci val-ligu thi viée 1am s& 12 mot hanh
vi thuong-mai vi y di mua vit-liéu vE d& ban lai, con viée xay
dung 1a viée bi€n-ch& nhitag vat-liéu %+

— An-1¢ da theo mot quan-diém khade tir Jau va gile virng
quan-di&m &y. An.l¢ coi cong viéc clia nha thiu-khoén la mot
hanh-vi thureng-mai n&u c6 sy tryc-lyi thuong xuyén v& nhan
cong, din ring nhirng vat ligu d&a do khach hang cung cip
( Civ. 20. 10, 1908. DP1909. 1.216).

. "
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2/ Vigc buédr lay hoa-hérg hay la viée mai biérn._ Nguoi
buon hang &n hoa-hong la mot ngwyi lim trung-gian trong vice
thwong-mai, Ngudi iy chiu Gy-thac d& ban hang ctia nguei khac.
Tuy nhién, nguwoi mai bign, méc ddu chi la ngwoi thu-ty, hoat
dong cho nguwoi chi.iy, lai dirng tén riéng minh ma hm_ii—d()ng,
dé 1a mot sy déic biét cia vié¢e thy.Gy nay. Bic biét vi theo phd-
thong luat-phap, moi khi hoat.dong d& thi hanh s¢ dy-quygn;
ngudi thu-ity phat néi ré trong gifiy 1o rdng minh chi Ia nguai
thay miit cho chi.iy. Phai no6i ré nhu vdy vi chinh nguwéi chi.
ity méi la nguoi duge hu'(’)'ng nhitng quyén loi va phai ganh vac
nhitng nhi¢m.vy phat sinh & khé-woe do nguai thy-ty ky-két.
O’day khong th&, nguoi mai bién (le commissionnaire ) cir viéc
dirng tén minh l4p woc, khong cdn chi r3 minh thy-iy ngwei
nao,

3/ Nhirng hdng chuyén ché. — Bigu 7 bo luat Thirong-Mai
Trung-Phin va digu 632 luat 1hvong-Mai Phép néi ré chuyén
chd do duong thly hay dwong bo, déa 1a mot viee thuwong-
mai. Thém vao ddy, ta phai nho ring chuyén ch& bing may
bay ciing 12 moét viée thwong-maii (di€u 45 dao luat rgéy 31.
5.24 43 ban hanh & Vi¢t-Nam ngay 3-12-1928,

4/ Nhirng héng thiu eung-clip vat-lidu.— Nhing hing
nay, chuyén vé viéc mua v& ban di, df nhién 1a 1dm cong viec
theong-mai. Thudng thuwong, nhirng hing nady nhan ban traée
réi moi di mua hang d& giao sau. Loai xi-nghi¢p nay khong
durgc noi dén trong di€u 7 bo luat Trung-Phin.

5/ NRhirng hiing ban d&u gid cdng-khai.— Nhirng hing
nay nhan ban diu gi4 nhitng hang-hda cha chc throng-gia hoidc
k¥ nghé-gia. Hang-hoa cé thé 14 hang-héa cii hodc hang-h6éaméi,
NZu 14 hang mai thi chi dirge ban buon (ban-si); nu la hang
hoa cii thi €6 thé hodic bin buoén, hodic ban 1é. Nhirng hiéing
nay khong c6 & Viét-Nam va bd luat Thuong-Mai Trung-phéin
trong diéu 7 cling khéng noi dén.

6/ Nhirng nha vui che'i edng-edng.— Danh-tir nay gdm
nhitng nha hat, nha chia bong, hoa nhae, rap xiée; didu 7 lust
Thueong-Mai Trung-Phin khong néi dén loai xi-nghié¢p nay,

7/ Nhirng hédrg chay viéc (Agence déaffaires).— Day
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1a nhitng ngudi nhén gitp d& céng viée cho nguoi khiic d& 18y
tidn cong. Cong viée ma honhan lam di moi hang: quang-cdo,
thué mwen do vat, chup hinh, phong sir. Tuy nhting hing chay
vidc nay nhitu khi khong phdi la nhitng ché lam #n dirng-dén,
nhung ta ding hiéu danh-tir « chay viéc» theo nghia thong
thuong cba no6. Thuwong-thudog ta dang chir « chay viée » dé
chi mot s lo liéu LAt hep phap, mot sy hdi-mai-quyén-thE, O
day, chay viéc ¢hi co nghia la lam cho cong vig: vugce cliay
duge nhanh-chong.

Ta ciing dung ldm nhitng hing chay viéc véi nhitng phy-
vizn tu-phap c6 quy-ché hin-hoi nhw ludt-sw, thira phat lai v.v

Mot nhan-xét cudi cung: diéu 7 ludt Thwong-Mai Trung
Phian khong k& dZun nhitng biing chay viéc.

B — Sw khai-mé.—

Viéc khai m0 d& iy nguyén-licu dem Dban 1a mot hanh-vi
thwong-mai, theo dién 7 luét Thwong-Mai Trung - Phiin. Biua
632 luat Throng-Mai Phap khong noéi d&€n viée nay; nhung dao
1uat ngay 9.9.1919 di ska doi dao luat ngay 21.4.1810 va liet
viéc khai mo vao nhirng hanh-vi thwong-mai. Trong truéng-hop
viéc khai mé do mot hoi dan sy dirng Jam, viée khai mo vén la
mot viec thirong - mai, vi chinh cai viée 3y, cai ngh& Ay duge
ludt-phép coi la c6 tinh cach thuong-mai.

¢/ — Ngéan-hang, hdi-dodi
trung-gian thwong-mai.,—

Moi viéc hoat-dong cita cdc ngan-kang, moi viée hdi-dodi
ddi ti®n ngoai-gudec, moi viée trung-gian thuong-mai déu la
phitng hanh-vi thwong-mai. Du 1a ngin-hang cong hay ngin-
hang tu, 18t ca cdc cong-viéce : :uge pham.vi hoat-déng ¢6 tinh-
cach ngan-bang, hdi-doai, nglia Ja phai dung d&n iién-t¢, co
lidn-can dé&n tidn-t¢, d&a 1a nhitng banh-vi thwong-mai : t¥-du
nhw cho vay, ddi tiEn ngoai-t¢, chidt khiiu nhivng thwong-phigu.
Nhitng cong-s& chuyén viée kiém-soat hdi-doai df nhién la khong
lam nhirng viéc throng-mat.
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Trén kia ching ta di noi v& ngudi mii bién. Do 13 mot
ngu'm frung-gian tr on" tluro'ng.,-h u.-O'ng gitra ngwoi ban va ngurdi
mua. Nay ta gap mot hang thir hai nira. Hang, nay ta sé roila
tr ung- gian throng-mar, d& phan biét voi hang trén, Nguoi trung
gmn thuwong-mai (le courtier) khéc voi nguddi méi bién & ché
nguwoi trung-gian hanl-d@ng nhan-danh hai ngesi chi-iy
Hai bén cong-wéce, ngudt ban va ngwoi mua déu la chi-iiy ciia
y ca. Nguoi trung-gian thuong-mai, nho & sir bigt ro nhirng nhu
ciu trong thuong-gioi, lim mdicho nha buon ¢é hang' mudn bén
va lim bang cho nguoi tiéu-thy cin mua, Nho (hE ma su leu-
chuy®n hang-hoéa thém hoal-donyg, ngudi han ngwdimua khong
cin gdp nhuu ma mua ban vo1 nhau duye.

Pitu ta cin nho k¥ 1a v€ viée trung-gian thwong-mai, chi
mdt hauh vilé-loi ciing A mo! hanh-vi thueong-mai; trai lai, viée
mii-bién phii dwge lam nhidu liin khii-di tao thach mot nghé-
nghi¢p moi c6 tinh-cach mot bash-vi throng-mai. Po6 14 mot
sir khac hiét cna Inat-phap diit ra, sy thwe khong co 3-do gi xde
dang.

DI — Hboi-phiéu

Hé&i.phigu la mot thir thwong-phitu. Chiang ta bidt riing co
ba thir thuwong phi€u: chi phiéu fchéque), [énh phign (billet 4
ordre) va hdi phidu (letire de change ). Trong ba thir throng-
phi&u, hai phi#u bao gir ¢iing ¢o6 tinh cAch thwong mai. Bat cir
la nguoi ndo, biit cir d& trA mot mon ng gi, hé dd dung hdi
phiZula lam mot hanh vi thuwong mai thuoc thim quyéu Toa
Thuong mai. Ly do 14 vi hai phidn la mot cachi tra tidn giika cac nha
buon thong-dung, di tir lau. Con nhitng chi-phida, lénh_phién
thi tuy lreong-hop, ¢6 khi ¢6 linh-cach dan-sir, e6 khi ¢é tinh
cach thirong-mai, N&u ml nguoi thudng, ding nhirg thironyg
phigu @y thi d6 la mot hanh vi din sy; n€u 12 nha buodn ding
thurong - phigu 3y thi d& trd mot mion ng busn ban thi dé |a
mot hanh-vi thwong-mai.

Nhung lam mot hdi-phica piiii theo nhitng thé-lé chit-ché
Truée hEt phai: '

1) ghi r6 la hdi-phiu;
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2) ghi sy hdi thic trd mot mon tién nhét dinh. sy tra tién
nay phai vo diéu kién, khong dwec boé buge khoan gi; nhung
ngwdi nhan tidn co thé bi bit buoe phai giao gifly to tai li¢u
rdi méi dirge nhan tién: do 12 hoan thur hdi-phigu hoiic 4€ don
h&i phidn (iraite docvmentaire);

3) ghi tén ngudi phai tra tién;

4) ghi ky han tra tién;

3) ghi noi tra tién;

6) ghi tén ngudi nhan tién;

7) ghi noi va ngay thang lam hdi-phigu;

8) chit ky clia nguei lam ra hai-phigu.

Bay la min mét to hdi phidu:

HUE, ngdy 80-3-1957 S6 tién 10.000d
Yéu cliu 6ng dén ngay 30-7-1957 Ira cho ong C,theo
lénh cha ong dy, va nhin héi-phiéu nay, s5 tien 10.000d.
0. B {(ogu&i phai tra lién) A (nguoi Jam hoi phigu)

K¢ tén

Ta nhan thily ring ngwoi phai tra ti€a (B) 1a mot nguoi dé
tam. S& di nguai nay phai trd nhw vay 13 vi hofic ¢6 ng A
(ngwdi lam ra hi-phidu), lodic binglong cho A vay tién. Toi
ky hau, n&u B khong chiu trd, hoiic khong trd ti&n, thi A van
phii chiu trach nhiém, frir phi, freée ngay Fy, Bdad ky nhin
vao hgi-phidu

Hai-phi€u !4 mot thwong-phi€a rit thong -dung, nén da
nhi2u lin duge dem ban bac tai ciac hoi-nghi qudc.té. Mot Hiégp
woe Genéve ngay 7-6~1930 dd quy dinh th& 1¢ héi-phi€u; phin
16m nhiktng nude tham di hoi-nghi &y dd ban hanh nhirng noéi-
lugt phu-hgp véi Hiép-ude. Vé phiin nuée Vigt-nam ¢é shclénh
ngay 30-10-1935, dwge ap-dung theo Séc lénh ngay 18-12-1936,
ban hanh do Nghi-dinh ngay 20.2 1937.

1Ddi voi nhirng doc gid khong c6 kinh-nghiém thire-hanh
vé hdi-phi&u chfic co nhiéu didu bé ngd, nhirng chung ta sé tro
lai v3n d& nay mdt cach cin k& hon.

E) — Pén day chung ta di kidm diém b&t nhirng hanh - vi
fhwong-mai 80i lrong diéu 7 Thuong-Luat Trung Phiin va 632



Thurong.luat-Phap. Nhung con hai loai ntra, logi thir nhiit do
dign 633 Thuwong luat Phap va loai thir nhi do an 1¢ d&t ra.

Theo digu 633 nhitng xi nghiép dong fau, nhitng viéc mua
ban tau bé d& dung trong sy giao thong qudc noi hay qudc
ngoai, nhirng viée ché hing biing dudng thiy, nhitng viéc mua
ban lurong-thire dung-cu di€u khién tau bién, nhirng s baoc-hidm
v& viéc thwrong-mai béing tau bidn, nhitng kh&-uoc va tidn cong
thiy thé, nhitng viée tuyén-mo nban-cong cho tau buon, nhirng
viéc thug tau d¢ chd hang d&u la nhiing hanh-vi thwong-mai,
va ch phirng viéc cho vay hay di vay d& buén mot chuy&n hang
bing tau b8, tiu di troi chdy binh yén thi dwge tidn I,
rii tau biddm thi thoi chin m#t cé v8n. Ngay xua, sir giao-thong
trén b& khong cé gi chiic chin, bdo tap dim tau la thuyong,
viec xufit v3n d€ budn nhu vay la mot sw liéu linh, phié¢u-luru,
cho nén goi la prét a la grosse.

F) — Con hai nganh hoat-ddung nira dwge 4n-1é dbné héa
véi nhirng hanh-vi trén kia: d6 la viéc buon ban chirng khoin
(opérations de boursc) va viée bao hiém trén luc dia (assuran-
ces terrestres).

— Viée budn ban chirng khodn: Ching khodn day 1a chirng
khoan nhitng quy&n lgi ciia mét hdi vién hay mét ngudi cho
vay dai han, ching han mdéi héi vien m¢t Cong ty vo danh co
mot 88 ¢d phiin; mdi ¢b phin la mot trai khoan; ching han
mot hoi buon ciin thém vdn dem ban ra nhirng trai khoan,
nhirng ngurdi mua trai khodn iy hang ndm dugc mét 88 tién loi
ciing nhuw cho vay lai.

Khong phai ngudi nao ciing c6 thé phat hanh chirng khoén,

Chi c6 qudc-gia, nhlrng phép nhan cong phap, nhiing Céng
ty vo danh moi co quyén ay.

Nhitng ngudi ¢6 chirng khoan, ¢8 nhién, c6 thé ban trire-
tié€p cho nguoi nudn mua va giao chirng khoan cho ngudi'nay.
Nhung phin nhi&u, ngudi mua khong 13y ching khodn vé, chi
¢t mua d& diu co (d0ng tir nay ding theo nghia kinh t&,
khopg ham ¥ nghia gi miét thi), mua d& ban lai ngay, n€u
chitng khoan 1&n gia. Nhitng viéc mua ban nhur vay phai lam &
mot chd riéng, got 1a thi treéng chirng khoan va phai qua tay
nhitng nguwdi nhan vien duwge doc quyén mua bén.



Nhikng viee giao-dich chirng-khoin nhu th® dugce an-1¢ ddng
hba véi viee ngan-hing (opérations de banque ) va coi nhw 12
hanh-vi thuong-mai,

— Viée bao-hi¢m rén lue dia: Nhing vige bio-hiém nay
ciing 14 nhirng hanh-vi thwong-mai vi dirge dong-hoéa véi nhirng
vi¢e bao-hidm trén mit bidn di noi trong didu 633 Thirong-luat
Phap.

Pai-cuong ngwoi ta phan chia bao-hidm luc-dia ra hai
hang : hd-twong bao-hitin (assurance mutuelle) va nhit-gia bao-
hidm ho#ic dinh-nghiép bao-hiém (assurance a prime fixe). H6-
taong bho-hidm 12 Lruong-hop nhiu ngudi hop lai, dong gop
v&i nhau d& khi ndo mot ngudi lrong bon bi tai-uan thi
trich 88 tién 3y ra cirn giap: phwong-phap hao- hidm nay
duwoc an-lé¢ coi la khong ¢o linh-cdch thwong-mai. Nhit-gia
bho-hidm 1a trudng-hop mot hoi bao-higm nhin bao-hidm
cho nhidu ngwdi, v& mot s rdi ro, va nhan clia moi ngudi
mot s§ 1ién gop nhit dinh, An-1¢ coi phuong-phap bao-hiZm
nay la mot hanh-vi thwong-mai.

Sir thire, ¢& hai chch bao-hidm cb thé coi la nhitng hanh-
vi thwrong-mai; nhe ai nfy déu bidét, nhitng hiing blo-higm
nao cling d8u c6 mot sy hoat-dong riit quan-trong va, trong
s hoat-dong Ay, deu Ap-dung nhirng phuong-phap hodn-todn
thuong-mai.

Trén day, ching ta da xét qua tit ca nhirng hanh-vi tu-
thd c6 tinh-cach thuong-mai. Ching 161 noi .ty thé» vi riing
tinh-cach thirong-mai phat sinh & ngay nhiroy hanh-vi 8y.
Co6 khi hanh-vi 3y 18-loi, co6 khi phai 1& nhirng hanh-vi lién-
ti€p nhu ching ta di bi#t, moi co6 tinh-cach thwong-mai,
phung trong moi trudng-hop, ta khong cin xét d€n cd-nhén
cha nguoi di lam ra hand.-vi 4y khong céin xét xein nhitng
ngudi nay c6 phai la thirong-gia khong. Nei khac di, nhirng
hanh-vi &y, yl ban-tinh 14 thiromg-mai, nén tao rz nguoi thirong
gia: nguwoi ndo Jam nhirong banh-vi 8y tire 1a thuong-gia.

Nay ching ta sip gip mt loai hanh-vi thwong-mai khae,
Nhitng hanh-vi nay, chinh ra, khong co tinh-cach thwong-mai,



nhung vi do thuong-gia lam ra, nén co tinh-cach thuong-m:tjﬂ.
O day chinh ngirdd thuong-gia lgi tae ra hanh-vi thirong-mai:
day 1a trudng-hop trai ngwoc voOi trerng-hop {rén kia, va nhifng
hanh-vi thwong-mai nay thuong goi 1a nhiing hanh-vi thuong-
mai phy-thuge.

Dang 1 ra, ngay khi bit diu noi v& hanh-vi thwong-mai,
chiing toi phéi trinh-bdy voi doc-gia su phan chia nhitng hanh-
vi thwong-mai ra hai hang nhw trén, nhur vay thi, vé phin ly-
thuy&t, su irinh by s& dep-d& hon. Ching toi dd khong lam
nhir vay vi e ring doc-gia chua ¢6 mot y-thire r3-rdng thé nao
la mot hanh-vi thirong-mai thi chrra linh hoi dwoe tinh-cach
khoa hoc ciia sy phéan chia nhu trén.

BAy i¢r, xin moi doc-gid cang ching toi khio s&t nhirng
hanh-vi throng-mai phu-thude.

TIET THT BA

Nhirng hanhk-vi thwong-mai phku-thude.

+,] — Gidi-thiech.— Trong khi 4n-l¢ va hoc-thuyét Phap da
phai mit nhidu cong-phu d& xay dung thuy&t thude-1y, ngd hin
tim ra nhitng hanh-vi throng-mai phu-thuoc, thi bd Thuong-
luat Trung-Phin d4i khong mit khé-uhoc gl huéng sir kinh-
nghiém Ry va ghi k€l-qui trong dign 8.

Pitu 8 bo Thrrong-lnat Trung-Phin néi ring : Nhirng banh-
vi dan-su c¢iia mot throng-gia lam ra, nhan viéc buon ban cia
minh d&a 1a nhitng hanh-vi throng-mai.

Tht ca thuyét thudely tom tit trong ciu nay.

Ta phai nhén xét ngay réng thuy&t thude-1¥ ¢hi Ap-dung
cho nhitng hanh-vi ciia mot nha buon, khong ap-dung dugc
cho hanh-vi chia mot ngudi thuong. Viéc nay rat d& hidu, vi
mot nguoi thuong khong  cod hanh - vi thwong- mai nao,
thi 14t nhién tit ca hanh.vi cha ngudi &y, chinh cling nhu
phu, d8u Kkhong co6 iinh-cach thwong-mai. S& di nhitng
hanh-vi phu thuge duoge coi ahe hanh-vi throng-mai la vi
haj 1&:
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@) Mot la vi do mot nha budn lam ra;

b) Hai la vi lam ra nhan cong-viée thirong-mai.

Giira cai hanh-vi phu-thudc va cai nghe-nghiép clia dwong-
sir cO mdt sy lidn-lac chit-ché, lam cho cai no phai theo
cai kia, lam cho hanh-vi chiu phén-anh ciia nghé-nghiép, thanh
ra mot hanh-vi throng-mai.

$ 2— Béng chirng.— Lam th® nao dd chirng 16 dwoc sy
lién-lac &y ? Di&n y rit ciin thit, vi chung 16 dwge sir lién
lac tirc la chirag-16 sy phy-thude, va nhan diy chirng-t6 tinh
cach thwong-mai.

Didu 638 s 2 Thuong-Luat Phap, noi vé thAim-quyde Toa
an Thuong-Mai, d4 dinh ring nhiing gidv to do mét nha buon
ky-k& dwge fre-doan 1a dd lam cho viéc buén-ban ctia minh.
Anldé d3 dem sy tre-doan Ay ap-dung cho (it cad moi hanh-vi
ciia nha buon, ap-dung mot cach tong-quat, chir khong phai
chi rigng vé van-dé& thdm-quysn. Vay thi méi khi ngudi nao
lap woe voi mot nbha buon, viee lap-uoc 3y duogc e-doan 1a co
tinh-cach thuong-mai; n&u c6 sy tranh chip, ngudi 4y cir
viéc thwa kién truée Toa-an Thwong - Mai, khong cén phai
ching-t6 rdng viec 8y c6 lien-lac véi vi¢c budn ban cua déi-
phuong. Nhung khong phai }a nba buoa khéng c6 quvén
phiin-khang. Su tre-doin trén kia chi co hin-qua dao-10n cii
nhi¢m-vu din chirng ma thoi, N&u nha budn mudn phi-nhan
thim.quy&n Toa Thirong-Mai, néu khong mudn chiu sir chi-
pbdi cia luat Thuong-Mai, thi phai chirng td rdng s giao-
dich ciia y véi ddi-phuong khong c6 liénlac voi cong viée
buon bin cilia y, titc 14 khong cé tinh-cach thurong-maj. Bidm
3y dwoc chirng thi Toa Thuong-Mai phai tuyén bd vo thim.
quyen. Ngoai trir quyén kbang-cdo. nguyén-don sé phai nop
mgt don khic khdi 18 trwoc Toa Dan-sir, va & day, viéc kién
s& giai quy&t theo luat ho.

$3 Ap dung.— Thuy&t thuo .- c6 mot pham-vi 4p-dyng
18t rong-rdi, khong nhitng ap-deng cho nhitng khé.wec do
nha budn ky-k8t, con ap-dung ci cho nhitng didu 13i ciia nha
buén dd lam thiét hai cho ngwoi khac, dit la vo tinh pham
18i hay c8 ¥ pham I5i.

4) Nhirng kh& wére.— Nhitng khé-wroe da cac loai, mot
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khi di do mot nha budn ky-k&t nhan viée buon ban cha
minh, d8u ¢6 tinh-cich thwong-mai. Co6 vai thir kh#&-wéce cén
Phai dwoc xét k¥ :

Khé&-wée bao lirh. Viée bio-linh c6 muc-dich lam cho
gir thi-hanh kh&-wae duoc chic.chin. Vi-du, A cho B vay tién
nhung vi khong tin B, bit B phdi c6 ngudi bao-linh. B tim
dwge C nhian bao-linh va ky vao gify no, hodc ky nhin bao-
linh vao mot to gifly ridng. Voi sy cam-két &y néu 16i han
B khong trd dwgc ng thi C phai chiu trich-nhi¢gm tra thay,
V& nguyén-tic, sr bio-linh 14 mot khé&-wic dan-sw, nhung
n&u ngudi bio-1inh banh-dong vi muc-dich tuw-lgi, khong
phéi vi mudn givp ich cho con ng, thi viée bao-linh trd
nén ¢6 tinh-cach thwong-mai.

Mwén nhan-cdng.— Nha buon thué¢ muén nhan-cong
giop viée cho minh ciing 1a moOt banh-vi thwong-mai ; tuy
nhién, tinh-cach thwong-mai, & day, bi dan ap. Su giao-dich
cha nha buon véi ngwii lam cong, theo mot quy-ch® déc-
biét, 1a nhitng khé-woe lao-cong va thuoe thim-quyén riéng
biét cha Toa-an Lao-dong.

Mua bén eira hing thwoeng-mai.— MOt nha buon dem
ban cira hang ciia minh hoiic mua thém moét clra hang nita
d& khuy&ch-truong viée buon ban di-nhi¢n 1a lam mdt viée
thwong-mai theo sy dinh-nghia clia hanh-vi throng-mai ma
ching la da bidt. O truéng-hop dy ta khong cin phai dung
dén thuy& thudc-ly. Nay ta thi-du mot ngudi chwa lam nghé
buon ban, nhung mua mot cira hang d& buodn ban thi sao ?
Ta ¢6 tht dp-dung thuy&t thude-ly 48 gidi-quy¥t cau hoi nay:
viéc mua cira hang la viéc thwong-mai diu tién, vi¢e mé& diu
cho ngk¥ thwong-mai; viéc &y cin-thi€t cho ngbE-nghi¢p ;
vay thi ¢6 lidn-can d&n nghé-nghiép. Vay thi 12 mot bhanh-vi
thuong-mai, theo thuy#&t thugce -1y.

Nhitng khé-wée lién-can dén bét-dgng san.— Ching
fa dd bigt ring nhitng viéc tranh tung v& bt dong.sén, cd
truyén, khong thudc thim-quyén Toa Thuong-mai va vi th
nhitng kh&-wée co lidn-can dén bit-dong-san d&u la nhirng
khé-wée dan-su ; nhu nguoi budn ban thué nha d& buon-ban,
viéc thué nha la mot kh€ wée dén-sy.



Tuy nhién, ching ta cling di biét riing viéc thurong-mai
cang ngay cang banh-trurdaug, bao gom khip cac tai shn, cho
nén ching ta cling da iLiv rirg dnd¢ coi viéc mna dat
lam nha d& ban la moi haoh-vi thwong-mai, néu s diu-co
true-lgi nhdm vio nhng cin nha cit trén nhirng dit Ay
(trang 18) ciing vi 1& &y an-l¢ quyét dinh ring mot vige thue
nha d& khai thae mol cfra bang thwong-mai, dugc thoa thuan
cing mot lic véi viéc ban ciéra hang dy, 1a mot hanh-vi
thwong-mai ( Civ, 19-11-24 — DPI1926. 1.138); vad mdtl nguoi
buon-ban cho thué nhirng gian nha, tuy c6 cOng-dung thurong-
mai nhung hién khong ding d¥n, myc-dich &y fién 4& khuy&ch
trerong cong vide cha minb, cling la lam md1 hanh-vi thuong
mai (Paris 28-5-45. D 1945. 1. 341).

k) Nhirng diéu 18i vé tinh va ed y.— Trong viéc budn
ban n&u ¢d tinh gay thiet hai cho nguwai ta thi do6 ciing la mot
hanh-vi thwong-mai ngudi bi thiét hai co thd xin boi thuong
truede Toa Thuong-Mai. Mot thi du rit ré rang la tceong-hop
nhA buén diing nhitng phuong-phip canh-tranh b#t chinh
d3i véi ban dbng-nghiep.

Truong-hop vi vo-y bit ciin gay thi¢l-hai cho ngudi ta
ciing vay. Chiing han mot nha hnon ding xe hoi giao hang
cho khach hing. N&u xe hoi fiy gdy ra lai-ngn, nan-nhdn c6
the dé don trude Toa Thuong-mai d& xin boi thudng vi tai
nan d3 x3y ra do 15i clia mot nha buon (hay mot tuy thude
cua nguoi &y), trong lic lam cong vige bnon-ban chia mioh:
theo thuy#t thuoce-ly, d6 la mol hanh-.i thuong-mai.

Téi day, doc-gid di cting chung toi di dwoc hai tring
duwong. Trong {ring thir nhit, chang ta dd tim hidvn th& nao
1a mot nha budn trong Juat throng.mai. Sau khi tim duge sy
dinh-nghia 4y, ching ta da chu trong d&n hoat-dOng clia nha
buén, va trong mot triing thir hai, ching ta da xeét d€n nhirng
‘hanh-vi thoeong-mai.

Bi€t dwoc th& nao 1a nha budn, »ift dwgc nhitng hank-
vi nao cia ho c6 tinh-cach thwong-mai, cau hoi thr ba chiing
ta phai dat ra 1a: trong nzhénghicp, c6 nhirng didu-kién gi
ho phai tudn theo, nhirng nhié¢m-vu gi phai thi-hanh,

Vin-d& Ay s& la ddu-dé cho chuong thir ba ciia ching ta.



CHUONG T

Nhirng diéu-kién va nkiém-vu cua nha buén

TIET THG NHAT
Nkirng diéu-kién.

Nha buon di dwoc ching 1a dinh-nghia 1a nhitng ngwol
mna vé ban di voi muyc-dich ki€m loi va 13y viéc fiy lam
sinh-k&. Sir dinh-nghia nay cho ta pigt phéi co hai difu-ki¢n
moi dugce coi 12 nha buon. Nhung trong luc str-hanh nghé-
nghiép, con mot didu-kién nfia, luat-phap tuy khong noi dén
trong lic dinh-nghia nhung suy-ludn sy dinh-nghia 4y ra thi
cin phai co.

A.— Theo sur dinh-nghia irén, nhitng viéc buon va ban
phai la cai nghe cfia minh thi méi la nha buon. Chinh vi sw
buon-ban phai la sinh-k& cta minh cho nén nha buon phat
la nguoi dang tén minh, budn-ban cho minh, lam viéc cho
minh.

Nhitng nguoi thu-uy mot nguwdi khac 42 lam nhitng hanh-
vi thwong-mai khong pbat la nha buon. Nguwoi mii-bién 14 méy
nha buén, vi riing tuy 14 ngudoi thu-tiy nhung ngudi dy dirng
tén riéng ma hoat-d¢ng. Ngurtri trung-gian thurong-mai la mot
nha buén fuy cé tw-cach thy-By la wi viéc trung-gian, tr-thd
¢6 tinh-cach thuwong-mai, nhu ching ta dd bidl.

Nhitng ngudi lam cong cho mot nha buon ciing khong
phbai 1a nba buon, vi ho khong lam viéc buon-ban cho ban than
ho, 1oi iin 18 ehiu; ho khong c6 quyén ty-chit ma & dudi su
ché-ngr cha ngudi chii.

Quyén {w-chi nay, vi-thanh-nién va ngudi dan-ba c6 ching
khong co, cho nén, di voi hai hang ody, phéi co thém nhitng
digu-kién kbéc.

B.,— Vi-thanh-nién.— Vi-thanh-nién 1a nhitng thanh-nién,
{rai hay géi, duéi 21 tudi. Vi-thanh-nién mubn dwge {am thuong
mai phai c6 4 diéu-ki¢n :

1) Phai di 18 tudi.
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2) Phai dwoc thoat-quyén, tu-lap. D3i véi nhing vi-thanh
nién la con chinh-thae, si thoit-quy&n do nguwdi cha, nén
khong eon cha, thi do nguwdi me, quv&i-dinh. Ngudi cha hay
ngudi me phai lam to khai truée mit Ong Thim-phén So-
cép, hodc Ong Tham-phan Hoa-giai; nfu cha me d&n chét thi
Hoi-dong Gia-tdc co the cho thoat-quvén. P3i véi nhitng vi-
thanh-nién 12 con ngoai-hom, thi sy thodt-quyEn do Toa-in
cho pheép, sy thoit-quyén c6 thé bdi-bd ciing theo nhitng thd
thire Ay.

Ngoai ra vi-thanh-nién dd 1ap gia-dinh ma khong & chung
voi b6 me thl dwong-nhién duoe thoAt~quyén. (Xem dan-luat
Béc-Phin tir didu 261 d&n 270 ; Dan-luat Trung-Phin tir diga 261
dén 271 va Sic-lénh ngay 30-5-32, ap-dung & Nam-Phin).

3) Phai dwegc phép buodn-ban, do nhiing ngudi cé quyén
gidi-phong cho phép. Swr cho phép c6 thd thu-hdi, nhung
khong lam hai quy&n-lgi cta ngwyi dé-tam, vi vi-thanh-nién
€6 quyEn khifu-nai treac Toa-4n v& su thu-hai Ay,

4) Gify phép phai cong-b trong sd sach thuong-mai & noi
vi-thianh-nién buén-ban; nén thu-hdi ciing phai cong-bd.

Mot kbhi dit nhirng diu-kién trén nay, vi-thinh-nidn co
todn-quyén lam 4t ch nhitng cong-vide thuoc v& nghé-nghiép
buén-bén ciia mioh. Ngwge lgi y c6 thE bi Toa tuyén-bg
khanh.tan (pha-san), hay bi tai phan thanh-toan.

Ta nén nhan xét ring vi-thanh-nién thoit-quy2n trén nay,
khong ¢6 quy&n ban bit-dong-sin (didu 6 Thurong-luat Phap
via 4 Thuong-luat Trung-Phin); ohitng b#%t-ddng-sin &y n&u
chira ¢6 bing-khoén thi vi-thanh-nién mudn bén phai cé ngudi
quan-tai (curateur) ho-tre, theo diSu 267 Dan-luit Bic-Phin :
di¢u 266 Dan-lual Trung-Phin va digu 4 k& trén cha Thwong-
luat Trung-Phén ; néu 1a bit-dong-san c6 biing khoan rdi th;
phai c6 Hoi-ddng Gia-toc cho phép va ban theo 18i d4u gia
cong-khai (Bigu 315 S#c.lénh nphy 21-7-25).

Ngoai ra, vi-thanh-nién thoat-juv&n chi dwgc dong-hoa
voi ngudi trudng-thanh riéng vé viéc buodn-ban etta minh
(Bi&u 270 Dan-luat Bic-Phiin, digu 270 Dan-luat Trung-Phin) ;
vé nhitng viée khdc cé tinh-cach dan-str phai tudn theo nhirng
di€u quy-dinh quyén-niing cia minh trong luat Ho.
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Tinh-trang Xy co th& gay ra nhi¢u sy kho khin, vi s
phin bi¢l hanh-vi thurong-mai voi hanh-vi dan-sir khong phai
la dé, Cho nén an-1¢ Phap fe-doan (xem trang 30,8 2) rédng
nhitng hanh-vi ciia vi-thanh-nién sé coi 14 hanh-vi thwong-
mai, trir phi vi-thanh-nién <uét trinh duwge bing chimng trai
fai. V& phdn bo Thuong-mai Trung-Phiin ¢6 di%u 5 noi rd
ring nhr vay.

Giip truong-hop vi-thanh-pién khong do dido-kién, khong
dugce cho phép hop-l¢ ma cu buon-ban thi phai gidi-quyst
nhu 1h% nao? Truwde hét, vi-thdnh-nién #y khong cb tu-cach
thuong -gia, do ddy, khong thd bi tuyén-bd khinh-tan hodc
bi tai phan thanh-lodn. Con nhirng viéc thwong-mai ma vi-
(banh-nién d3 lam thi déu vo-higu. Song, s¥ vo hig¢u nay
chl ¢6 linh-cach twong-d8i. Nghia la chi ¢6 vi-thanh-nién c6
quyZn nai su vo-hién dy a2 xin hiy-bd, n¥u khong, khé-ubrc
vAn phéi thi-hanh. B8i phwong khong nai dwge sy vo-hidu
Ay d hiy-bo sy cam-két,

Nhung, d8i véi nhitng viée 15i vo-tinh hay ¢8-y (xem
trang 32-b) gay thiét.hai cho nyudi khac, vi-thanh-nién van
phéi chiu trach-nhiém; va trong truong-hgp banh-vi cha Vi
thanh-nién dwge hiy-bd coi la vo-hitu, thi vi-thanh-nién
dwoc loi bao nhidu phii hodn lai chirng 8y. Chéng han vi-
{hanh-nién vay lién d& budn-ban; sy vay muQn 3y vo-higu,
chii no khoag doi dirge ng; nhung ndu chit ng chirng-to
duoe riing vi-thanh-nign dé dung tign vay duge 4t tra mot
mén ng khae, d& mua hing-hoa, v.v... th vi-thanh-nién phai
Loan lai nhitng s8 tidn dd diung vao nhifng viéc &y.

C) Ngudri dan-ba cé chdng.— Npudi dan ba -Viét-Nam:
c6 chdng khong c6 quyEn kY k&t Jam viéc gl ndu khong co
chdog cho phép (Piéu 98 Dan-lugt Trung-Phin v didu 101§2
Dan-luat Trung-Phan).

Theo ditu 101,103 Dan-luat Bic-Phin va didu 99, Dan-iuat
Trung-Phiin, nguti vo, du 13 vo ch hay vg thir, muda lam mot
ngh& nghiép gi, mot k§-nghé gi, mudn buodn-bén, phéi co s
rng-thudn, cong nhién hay mic-nhién, clia nguwdi chdng. Néu
ngudi ehdng khuoc tir, ngudi vo co th2 xin Ong Chanh-4n Toa
dé-nhi cp, (hay 1a Toa So.thim) cho phép, nhung phii chirng -
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to réing viée lam fv 1 do sirich-loi eho gia-dinh ma phai 1dm.

Géap truong-hop newdi chong khong cho phép duge, vi
dd di bigt tich, hedic vi mie bénh loan-tri, didn luat trén kia
ciing co thé dem dp-dung duoc,

Burge phép rof, nguoi vo co quyfn Jam Git cd moi vige
¢in thidt cho s buon-ban cha minh va 18t cd nhitng s cam
k& v vige buon-ban fiv déu co hidu-lge diing-bude ngudi
ngudi chong. Ditu 6 luat Throng-mat Trung-Phin c6 dit ra
mot thi-tue d& ngwdd chong tranh cii trach-nhiém y. Trong
triromg-hop nguoi vo dwye ong Chinh-An cho phép buon-
ban, diéu 6 trén nay cho phép ngwdi chéng xin thanh-toan
ctra chung. Bay la mot s diic bist vi tai-sin dwgce thanh-
toAn trong khi hon-ph&i con tdn-tai. An-vin thanh-toan sé
phai hiém v8t trong phong xir 4p, & «nha viéc» noi cira
hang toa lac, va néu c6 chi-nhanh, phii niém-y&t ci & nhitng
chi-nhanh fy.

Sau str thanh-toén Ay, nhirng tai-sdn nao duge cong-nhan
la ciia ngudi vo tht ngedi vo co lodn quyén xir-dung; ca
nhifrng tai-sdn nao ngudi vo' méi co ciing vdy. Nhitng tai-sén
4y s& blo-dim riéng cho cong viéc buon-bdn clia ngudi vo,
ndu con thira, méi chi vao nhitng mén no chung cha hai
vy chdng.

D) Nhitng ngudi bi cAm quyén va nhifng nguoi dign.—
Nhitng nguoi ndy la nhitng ngwoi bi luat-phap cim-doan,
khong cho hoat-dong vi d& pham trong-tdi, hodc vi khong
d0 v-tri xét-doan nhitng hanh-dong clia minh.

Theo Dan-lnat Trung-Phin, didu 28%; Déan-luat Bic-Phin,
dign 283; nhitng nguoi bi an khd sai chung-than va kho-sai
¢6 k¥, thoi trong khi dwong chiu toi phai mit quyén quan-
tri tai:san ciia minh. Pa miit gnvén quan-tri tii-sén tirc 14
khong c6 phép-ning (tw-cach naog- Alye trude phap-luat) dé
lam thuong-mai. & Nam-Phin Hn-luat Canbecai, diga 29,
ciing cAm quyén nhitng ngwdi bi phat giam vi trong ti chinh
tri, khd-sai ¢6 k¥, cim-cd.

. P&i véi nhitng ngwdi nay, khong cdn ph#i c6 &n-vin ciim
quydn vi phitng 4n hinh mot khi dé thinh chung-thAm thi
¢6 ‘hidu-lge nhu 4n cdm-gquydn.
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An chim-quyén la nhiing an-vEn twoce quyeén mot ngwoi
4d thanh nién hay da duge {u-1ap nhung mitc benh dién cudng,
hojc tri-nfio thwong thuong xulin ngde. Sy cim-quycn & day
khong phai la mot su trirng-phat  nhw iredrng hop trén ma
¢6 muc-dich bao-ve quyén lgi cho duwong-sir, Nguoi bi troe
guy&n nhu vay bi coi nhu mot vi-thanh-nién, cho nén khong
c6 phép ning lam nghé buon-ban. ‘

Ciing ¢6 khi ngudi dién hay xnin-ngéc khong bi edm-
quyén, chj dwec than-nhan ho#c nha chirc-trach cho vao diéu
{ri tai mot nha thwong dién, theo thi-thirc sfic-iénh ngady 18-
7.1930. Nhitng nguéi nay cling phéi coi la khong dd y-tri tu-ch,
do diy, ciing khong co quy&n buodn-han.

N#u trude kbi bi dua vao giit gin didu-trj & nhi theong
dién ngudi dién dang lam nghé thuong-mai, hodic c6 tham
de mot hoi puon thi ngwoi vg, hodc ngudi chdng, ngudri
ddng-hoi, co thE diwge civ quén-tri nhitng vi¢e buson-ban &y,
(theo diéu 287 Dan-luat Trung-Phin va didu 7 Du ngay 13~
9-1935, hd-khuyét chuong 3 irong tiél 9 Dan-luat Bc-Phiin),
nhung hang nim phai trinh bén ké-khai thi-sn trong Hoi

it ra la mot lan cho ngudi quan-ly da dwrge Toa ¢l ra quan

¢ ban-thdn va tai-san cha ngudi dién.

Mot khi da bi chm-quyén khong cur vi dién hay vi pham
trong-toi, thi viéc pudn-ban phai chdm-dit vi 18 ngudi bi
cim-quyén hoan toan vo-tr-cach, con ngwoi giam-ho thi khong
co quydn buon-ban thay mit cho ngwai vo-tu-cach Ay. Vi thé
cho nén, n&u mdt hoi-vién trong mot hoi ddng-danh bi cim
guyén thi hoi tan-rd lrir-phi trong difu-1¢ co dinh truréc ring
Hoi sé& ton-tai gifra nhirng hoi-vién con 1ai.

Trong trudng-hop ngudi dién (chua bi cAm-quyén) va
nguoi bi cm-guyen (hoiic vi dién, hoic vi pham trong-tdi)
lam nhitng viée thwong-mai thi nhitng viéc dy co gia-tri hay
khong?

B&i voi phitng nguoi bi cm-quyén thi tit cd nhirng viée Ay
d8u vo-hiéu; riéng voi nhirng ngwdi bi chm-guydn vi mic
bénh-dién hay vi xukn-ngdc thi, ngay nhing viée lam trude
khi bi cAm-quyen, nfu cai nguyén-nhan ¢im-quyén da co rdi,
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Toa ciing c6 thd tieu-hiy (didu 283 Dan-luat Trung-Phdn va
982 Dan-luat Bic-Phiin). Gifta hai hang bi c&m-quy&n nay,
sr vo-hién khong cang mot tinh-chft. V& phin nguwdi bi
trong-10i, su vo-hi¢u duoe cot la ¢o linh-cach trat-tr cong-
cong: ngudi nao ciing co thd nai sy vo-higu dé& xin huy-bo
thu-kh&; v& phiin nguoi bi cim-quyEn vi méec bénb-dién, s
vo-hiéu ¢6 tinh-cach bio-trg: chi riéng ngudi dién 8y, hay
ngudi giam-ho dai-dign ¢o6 thE nai sy vo-hiéu ma thoi.

D&i voi ngwoi dien khong bi cim-quy&n, sy vo-hiéu ciing
¢6 linh-cach bio-trg, nhung s bio-trg Ay hoi phire-tap. Biéu
291 Déan-loat Trung-Phiin va digu 12 Du ngay 13.2-1935 néi
irén phan-biét hai treong-hop: NEu thu-kh& do nguoi dién
dd JAam & ngoai noi hi giam-gilt thi Toa xét xem lhic lam
thu-kh€ fy, dwongsw c6 sang-sut hay khong, nZu cé thi
thwr.kh& hitu-hi¢u, ngu khong thi hliy-ho. Trong irudng-hop
thit hai, thu-kh€ di lam trong khi ngwoi dién bi giam-gitr,
luat dinh ring néu «khong c6 nguoi quan-ly du vao thoi
cho 1& vo-hi¢u». Ngusi quan-ly day la nguoi quan-ly da
dugc Toa cir A& coi-soc gia-nghiép tai-sn ciia ngudi dién
trong khi bi giam-giir. Va hai chit «de vdo» dd dung trong
ludt, chinh cé6 nghia la «hQ-trg» theo ngon-ngr phap-ly, vi
nguoi quan-iy khong ¢6 dy vio cong viée clhia nguoi dién,
phan-danh minb, chi du vao d& ginp d& ngudi dién thoi
Nhir vay, ditu 291 va 12 k& trén c6 nghia la néu ngudi guin
Iy ¢6 ho-trg ngudi dién khi nguoi ndy hanh-dong thi thu-
kh& s& hiru-hién. Thi€t-twrdng gidi-phap &y khong th& ap dung
duwge mot cach tuyét-ddi, vi réing su ho-ire clia nguwdoi quan
1y khong phai chirng-co 1a nguoi dien da bitu-dwrong dwegc
cai y-tri sang-sudt, vay Toa phai tim chi y-tri sang-suét Ay
khi xét dinh gia-tri cia thu-kh& Chtng toi nghf riing trong
ci hai trudmg-hop, thuwkhd lam 4 noi ngudi dién bi giam-
giit hay ngoai noi 4y, Toa-dn déu phai 14y cai y-tri cha nguod
dién lam y&u-t§ ciin-ban cho su xét-dodsn.

E) Nhitng nguéi kém tri va nhiing ngudi hoang-phi qua
d6.— Nguoi kém tri 1a pguoi khong db tri khon nhu ngurdi
thuérng, hoiic ed chirng loan o6c. Ngudi hoang-phi la ogudi
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¢o tinh tiéu tién mot cach qua dang cho nhirng s mé-mudn,
ham-thich bit-thwong cda mioh. Nhitng nguoi pay, tuy da
thanh-nién, nhwng d8 che-chd ho, Dan-lual Phap (didu 4499,
digu 513 dén 515) cho phép than-nhan cia ho xin Toa cir
mot giam-ho dic-vu d& coi séc nhirng hanh-vi cha ho.

Dan-luadt Bfic-Phin v& Daop-luit Trung-Phin d&u khong
n6i dén nhiing nguwoi nay. Sic-lénh ngay 3-10-83 ciing khong
néi d€n nhitng nguwdi hoang-phi qua do, chi noi dén nhitng
ngwdi kém tri, Theo sfc lénh nim 1883, ddi voi nhitng ngudi
tuy khong phai la dién, nhung kém tri khon, ho#c tang tal
phu didc-lac, nghién rwgu, Toa co thé khong cim-guy&n,
nhirng cfr mot ngudi giam-ho ridng. Ngudi giam-ho nay khong
thay miit cho dwong-sy, chi ho.trg y trong mei hanh-ddng
ma thoi. Theo ddy ta co thd suy-ludn riing ngudi kém tri 6
thé lam thwong-mai, nhwag trong mdi vi¢e phai c6 ngudi
giam-hQ dir-kign va ho-tro.

TIET THU HAL
Nhirng nhiém-vu cua nha budn.

s 1 — S8-sdeh.— Ti lau, nha huon di co 1¢ lam phirng
s8-sach v& cong-viéc buon ban ciia minh, Ky thiy. ho lam
s5-shch d& cho cong-viéc chia ho dwge dé dai thudn-tién, lau
din thaph tuc-lé rdi nhilng nguoi giao-dich voi nha buén
phigu khi d6i xem va duwge xem nhitng sG-séch fy.

Nhitng tuc-l¢ 3y dd duoc dem vao ludt Thuong-mai thanh
nhitng di€u b6 budc, Tuy nhién, Thwong-luat Phap va Theong-
luat Trung-Phdn tuy bit buoc nha buon phéi co s sach ma
khong tri-liéu phwong-phap gl d& trirag phat trir ti€p nhitng
ngudi khong co sd-sach. Thuwong-lugt Phap ciing ohu Thuong-
ludt Trung-Phiin chi trirng phat gian-ti€p sy khi&m-khuy&t dy
khi nha buén di bi tuyén-bd pha-sin. Bi&u 586 { 6 Thuong-
luat Phap phat nha buon v& khinh-19i phd san nu khong cé
s5-sach holic c6 sd-sich ma khong hop-1¢. D& hilu ré didm
ndy, fa cin néi qua v& sy pha-san,

Nha budn nao ngirng trd n¢, nghfa la co nhitng mén ng
dio han ma khong trd dwoe thi bi Toa tuyén bd pha-sin (hay
khanh- tan). Theo Thirong-luat Phap, nfu lrong sy pha.sén
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cd nhitng hanh-vi glan trd nhw hay b sb-shch, bia dit ra
nhitng moén no khong ¢6, bién-tha mot phin tai-san d& khoi
tra ng thi do 1a mot trong-tof: ndu xét sy pha-san 1a vi nha
buon dad an tieu qui mire, di lam nhitng viée ddu-cor b#p-
bénh, ndu nha buon khong co so-sach, vanm, van,..thi do 1a
mo6t khinh tol.

Thoi Phap-thuoce, cic Toa Phip & Viét-Nam ap-dung hai
po Hinh-luat Canh-cai (e Ia b) Ludl trén, c6 stra dbi it nhiéu)
ap dung cho nhitng nguoi Viél bi xtr trudec Toa-an Phép.
Nhu nguti Phap pham trong-toi phi-san thi chifu diéu 402
bi phat khd-sai eo k¥, pham khinh-16i pha-sin thi chia luat
c6 thi bi phat 2 niim (. B8i voi nguai Vit thi trong 5 iruong
hgp irén, hinh-phat 1& 1 dén 5 niim {0, trong trudng-hop
duwrédi tir mot thang d€n 2 nilm. Hien nay chi ¢on b luat Hinh-
luat Canh chi duge ap-dung va 4p dung riéng & Nam-Phin.

Trong Thuong-luat Trung-Phin, 1at cd truong-hop pha-
sin ciing d¥u la khinh-t0i: rieng v& viée thi€u sot sO-sach thi
hinh-phat iix 6 (hang dén 3 ndm (diBu 254 % 1).

Vi thifu sug hinh-phat truc-ti€p nén cé nhiéu nha budn
nhd khong lam sd-sich va nba chirc-trach ciing lam ngo cho.
Nhbung ¢ mot ly-do thuret8 Lo bude cac nha buon phii lam
sb-sach la sy ki®m-soat clia S& Thué-vy: Co lam sO-sach thi
méi c¢o lai lieu khai thug, mot diing kbac S¢ Thué-yu cd
quyén doi thong-tri sb-sach d& kidm-soal.

Thwong-luat Phap tir diéu 8 dén diéu 11, va Thweong-tuat
Trung-Phin tir diu 9 dén didu 11, k& ra nhitng s6-sdch ma
nha buon nao ciing phai co. Nhung Thuong-luat Trung-Phin,
trong di€n 12, khoan 3, noi thém riing viéc lam sO-sach 14 mot
viéc bé buoc cho tdt cA nhirng nhi budn nao dong thu€ mon
bai trén 200d. nhuw viy ¢6 ngbi. 'a mon-bai duoi sd tiér dy
thi khong phai lam sd-sach.

Ta nén nho ring viée dovg thud mon-bai khong du fidu-
bidn mol nha budn, khong phii 14 mot chirng-co ddy di riing
ta 12 nha buon. Nhigu khi, trirée Toa nguoi ta theong ly-
luan riing «16i 1a nha buon, vi toi c6 dong thug mon bai».
Ly-ludn nhw vay la sai mudn 1a nha huon phéi c6 nhirng diéu
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i{ien ma ching ta di phan.tich & trén, va khong phai chi
rieng nha buon mai dong thu€ moén-bai, ¢6 nhiéu nghé khac
ciing phai dong thir thué Hy.

C6 nhitng so-sach gi nha buon phai lam?

A) S8 sach do ludl Thwong-mai hude phai co..

1 — $6 nhat-ky — Tronyg sv ndy nha buon ghi chép nhirng
c6ng viéc hiing ngay clia minh, mua vao nhirng gl, ban ra
whitng gi, thu vao bao nhidu ti&n, chi ra bac nhidu tién. Trong
s3 phai ghi cA tin @n tidu hang thang ciia nhi bubn va gia-
dinh. .

9 — 86 sao thu-tir.— Thu-tir cita iha buan vhan duge v8
viéc buon ban ctia winh phéi leu trik ; theedir gtri di phai cd
ban sao d& trong 6. : :

3 — S tong-ké tai-sin.— Mdi nim, nha buon phkai soat
lai nhitng tai-shu ctia mioh, lam bang tong-keé. Bing’ tOng-ké
chia }am hai cot, bén mét tri-gia nhitng hang-hoa con lai, va
nhitng mon ng¢ cha nha buon chra doi dwoe, mot bén l1a
phirng mon tién ma nha buén no chua  ra. Hing ndm bang
16ng-k¢ Ay phai chep vao trong s0.

Nhitng s6-sach trén ndy, trudc khi diung, phai trinh Toa
duyét va danh sd trang; viéc nay co muc-dich can-trér nhinyg
vidc thay ddi s6. hodic thay doi mot vAi trang trong 80. Trong
kbi ding, pbai theo thir te ngay thing, ngay nao lam ngay
iy, khong duwgc bé trong chd nao, khong duge bién ra ngoai
18, ciing khong duwge tiy xoa.

Khi diing hél, phai luu-trit {rong 10 ndm, khong duge hiy

bo.

(iia-tri so-sach.— Gip khi cé su tranh-chdp v& cong viée
buodn-ban, sb-sach c6 th& xuft trinh la biing - chirng duge
khong ?

Phai phdn biét 3 truwdng-hop! _

1) Pigu 1.330 Dan-luat Phéap, di€u 1.658 Dan-luat Trung-
Phiin va ditu 1.405 Dan-luat Bic Phin dinh rdnyg nguoi dé-
{am c6 the vién nhitng sh-sach Hy lam ching-co chdng lai
v&i nha buon, nhung mot khi dd vién-ching bing cach 8y
thi phai chiu cd nhitng vigc trai voi quyén-lgi clia minh ma
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¢o ghi trong sd, khong thé bo nhirng diéu nay dé nai rieng
nhitng diéu co loi.

Vi-du mot nha huén kién toi doi ti€n 100 th, vai da ban
cho 16i. Toi cdi riing chi mua cé 30 th., di tra du tién, va
doi nha buon xuit trinh sd-sach. Trong sb cé ghi 16i di trd
tién 50 th. that. nhung s& vai toi mua la 100 th. khong phal
50 th. Trong truong-hop Ay toi phai trd thém li&n 50 th,

2) Nguoi dé-tam khong buon-ban, c6 thd doi nha buon
xuft-trinh sd.sach lam tai-liéu:; nhung tr nha buén thi khong
th& dem nhitng sb-sach fiy lamn bding-chung chdng véi nguoi
dé-tam theo nguyén-ific khong nguwdi ndo c6 thé tr minh lai
tao gify t& lam béng-chirng cho minh duoc.

3) Giira nhitng nha budn v&: nhau, sd-sach co th® ding
lam béing-chirng diroc khong? Vin-d& nay luat ciia Phép khong
giai-quy8t, nhung digu 1.658 Danluit Trung-}’hau vk didu
1.405 Dan-luat Bic-Phidn cho phép mién la sé-sach phai hop
I¢. Pidu 15 Thwong-luat Trung-Phén cling co6 nhiic lai.

B) Sb k&-toan.—

Trén day la nhitng so-sdch ma ludt Thwong-mai bit blwc
phai c6. Ngoai ra, v& thirce-t€, nha bu6n con lam nhidu sd
sach khac cho viée buén-ban cua minh duge lign-loi. Trong
s8 nhitng sd-sach &y, ta phai chu trong d&n sd-shch ké-lodn:

1— S8 qui dung d& ghi Wt ca nbitng sd li€n xuitl-nbap
quy.

2— 86 ng ding d& ghi tit ca nhitng thuong-phigu (chi-
phigu, hdi-phi€u va l¢nh-phidu) phai tri hay dwgc linh.

3— S& héa-don trong Ay chép lai tét cd nhitng héa-don
hang-h6a ban ra

4— Quan-trong hon hét va thoog-dyng hon hét 1a quyén s6
cdi hoidic sd Tdng-truwong.

Quydn sd nay la then.chdt ké-todn cia nha buon.

Xwa kia, ké-toan 1am theo phwong-phip doun-thirc. Trong
s, mdi khach-hang c6 mot ngan-muc; moi ngin-inyc co hai
trapg d8i dién (chir khong phli trang trudc trang saun); bén
tay trai, ghi nbitng s& bang bén cho kbach-hang; bén tay
phai ghi nhirng s8 tién ma khach-hang di tra. Sy baf lién la
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nhitng vice mua bin trd tién ngay khong c6 ghi trong 80,
do d&y néu dem sd nay so voi sb Nhyt-ky, trong dé tit ca
moi viée déu ghi chép, thi hai 80 khang phit hep nhau. Phép
ké-toan dudi hinh-thire @y khong cho nha buon dwge bidt
rdé noi-bO cong-viee cta minh, vi khong c6 tai-liéu gi vé sy

7 lru-chuyén hang-hoa tién nong.

Bdi thé, sinh ra phép k&-todn song-thirc. Phurong-phap nay
duwgc dung & bén Y-dai-Loi tir th&ky thie 15, nhung nguyén
fiy chic con ¢d hon th€ nita. V&i phuong phap nay, s8 Toag
truong chia ra ba muc chinh: a) muc cdc khach.hang; b}
muc tai.sén c) muc 16 1ai

Vi-dy, mot nha buén bo ra moét triéu dong d& budn
ban. Trong muc tai-san, ngudi 3y sé€ lam mot muc riéng va
ghi 88 v8n la 1.000.000d.— S& vén nay, tit phadi mong ring
8é con nguyén, khi thoi viéc buon-ban, tre cling nhw di
vay 8§ tién &y d& lam viée, sau ndy s& hoan lai: phép ké
toan song-thirc nhan-cAch-héa s vén dy, coi nhr mot ngudi
chli ng, ta tam goi ngeoi Ay 1a A. Tién vdn phal cho vao
qu¥, Quy nhén ti€n, vay la con ng, budn-bin xong rdi, trong
quy phai con nguyén 1.000.000d— d& tra vao muc vdn. Vay
s&€ m& muc riéng (trong myc tai-sin) cho con ng nay. Qu¥
duge nhan-cach-héa nhu thg, ta tam goi la B.

Nay nha buon ciia ching ta dd biit ddu buon-ban. Nguwdi
gy mua ciia Ong Giap mot 8 hang tri-gia 800.000d— han 3
théng sé trd, Trong muyc khach-hang, Ong Giap s& dwoc ghi la
ehii no, véi 88 tién 800.000d—. Hang-héa mua ciia Ong Gidp dem
d8 vao kho. Kho hang-hoa, nhin hang-hoa #y, coi nhu mét
con ng, ta tam goi la C.— No clia ai? No cia B (tirc 1a cia
quf), vi quf s& bd ra 300.000d— tra cho Gidp. Trong myc
khach-hang, chwong-muc ctia Giap th& la dwgc thanh-tokn.
Trai lai, B d3 trd dwoc vao sd vén 800 000d—, trc la chi
con ng co 200.000d—. V& phin € (muc hdpg-hoa) phai coi
1a ng 800,000d — cho méi dén khi nao bang-héa bin duwge.
Chirng 8y, ti¢n bin cho vao quy vi quy (B) lai n¢ thém
mén tidn Xy. Viéc ghi chép cir thé ma luan chuyén mii.
Nh& vdy, cir coi quydn sd T8ng- truong la bigt dugc tinh
trang ciia méi khach-hang (cé ng hay bi ng), tinh-trang quy



con bao nhiéu tin, tinh-trang kho hang con bao nhié¢u hing
chra ban dwgc.

Sau khi ban dwoe hang, hodc 16 hofic 1di phai bién vao
dau? Phai ghi vao muc thir ba, &y 12 muc 18-1di. Muyc 16-18i
nay ding d& danh thing-bdng nhitng s8 fién xudi-nhip clia
cira hang. T4t cA nhirng mon tifn nao khong cho vao dugc
chuong-myc cua khach-hang hay chuong-muc {ai-san déu phai
ghi vao muc 15-1i. '

$2 _ Cdng-bd hén-wée,

A) Hon-uéc ¢ day phai hifu theo nghia riéng la kh&-uére
v& fAi-sin cla hai vo chdng thoa-thuan truge khi thanh-hon.
Pt khdi co s ngod nhan, la s goi 1a khé-urée hon-sén.

Thwong-luat Trung-Phin khong c6 khoan nao bé bude
nha buén phii cong-bd khé-uoc hon-san. (f Nam.Phin, theo
didu 67 Thuong ludt Phap (theo ban.vin nim 1807), pham
kh&-wie hon-san gifra hai vo chdng ma mot bén 14 nha buon
phdi c6 mot ban trich-luc niem-y&l & Toa-dn HO va Toa-an
Thwong-mai. Nhirng ditu 65, digu 70 Thuong-luit Phip da
durge thay ddi hai lin do dao lujt ngay 28-3-1931 va shc-lénh
ngay 9-8-7953, nhung hai bén-vin nay, theo sir tra ciru cia
ching 10i, khong c6 ban-hanh & Vi¢l-Nam. Nhr vay, dién
luat 4p dung vé ven-dé cong-bd khE-uoc hon-sin vin la diéu
67 cii (ban-viin niim 1807), duy c6 thé-thic cong-bd thi da
dwge thay doi: kh&-uwoc hon sin khong con nidm-y&t & Toa
4n nita, ma phai ghi vio s8 thuong-mai theo sdcl¢nh ngay
8-7-1927 lat nita chang ta s& noi dén.

Ta co th® nghi-ngy v& su 4p-dung didu 67 trén nay cho
ngudi Viet-Nam, vi c6 th€ cho riing didu luat 8y chi nhim
nhitng nguoi Phap. Nhung theo diéu 3 va ditu 4 §7 sfic-lénh
ngay 8-7-1927 thi t&i ca nhirng 1oréi buon-ban, khong cu la
Phap-tich, Viét-tich hay ngoai-tich n€u thuoe thAim-quyén Toa
4n Phap xét x{r thi phai khai ch#-d9 hon-san cia minh. Xua
kia, ngwoi Viét thude thim-quvén Toa-an Phap trong hai
trirong-hop: vi sinh-quan, hodc tri-quan & moOt noi thude
ciru nhwong-dia Phap. Tuy gfic-lénh ngay 8-7-1927 khong noi
rd, nhung sy di-nhi¢n 1a nhirng pguoi nay chi phii khai chi
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irtbc hon-sin cfia minh, kbi ndo budn-ban cling & mdt noi
thuoc nhirng nhirgng-dia @y, Ngay nay, Toa-an Phap khong
con, chii quyén clia nguoi Phap & Viét-Nam ciing dd hét
v&n.d8 phép-1y phat-sinh & nhitng bidn-chuyén Hy la: nhirng
nguwoi Viet nio phai khai ¢h&-do hon-san? Ta phai lay cai
linh-vire 4p-dung trong khong-gian cla sfc-lénh ngay 8-7-1927
lam ciin-ctr ma trd 1oi ring 8y la nhiing ngueéi buon-ban &
nhifug cru nhegng-dia Phap, tire la, hién nay, tai Viél-Nam
ti~do, toan ¢di Nam-Phén, con & Trung-Phiin, thi chi riéng
c6 Pa-Ning. [.a vi, mot dling, Juat ciha Phép dit ra va ban
hanh & Viét-Nam khoug ¢6 higu-lyc ngodi linh-vuc &y, va
mot ding khac, nhirng luat Ay, chrra hiiy-bo, thi vin phai ap
dung, theo nguyén-tfic luat-phap bit gian-doan (principe de
1a continuite du droit).

Chiing 10i xin lrn v doc-gid v& didm trong Sic-i¢nh ngay
8-7-1927, didu 4 (liet-k¢ nhitng sy-ki¢n phai khai-bao) di duge
diit dwoi ddu-dé « Nhirng ngudi buon-hin Phip va ngoai-
qudc», song, danh-tir «ngudi Phap» & day phai hidu theo
nghia rong, gom ca ngudi Phap-tich Iin nhitng ngudi « thude
dan Phap» nhirr di néi trong ditu 3. Danh tir nay, trong
nhitng lvat va sfc lénh cua Phap hién con ap dung, la phai
doc va hidu 1a nguoi Viét-Nam.

Sur cong-b8 Khé-woc hon-san co muc-dich dé cho ngudi
dé-tam s& giao-dich vei mot nha buon dwge bi€t rd cé the
trong cay vao nhirng tai-sin nio cla pha buon &y Jam bao-
dam. La vi quyén-han cha mdi chung ta d&i véi (ai sdn gia-dinh
rong hay hep la tiy theo ch&-d¢ hon-uéc ciia chung ta. Néu
14 ch&-d0 cong-wée thi ta cé quydn rong-ri, va tit ca tai-
sin gia-dinh d&u 1a bho-ddm cho cong-ng clia ngudi chong,
hofic ngudi vo, c6 buon-ban voi sy ung-thudn clia nguedi chdng,
Néu 12 ch#-do biét-sin thi cha ai riéng ngudi Xy, khong 6 sy
bAo-dam tdng-quat nhu trén cho ngwoi d¢-tam,

Dan-luat Bfic-Phiin ditu 104, va Dan-luat Trung-Phin digu
102 noi riing phap-ludt chi quy-dinh tai-sin clia vo chdng, khi
nao hai bén khong liap kh&-wéce vE tai-sin; vE& nhitng kh&-woe
nay, hai bén co todn quy&n hinh-dong; midn la trong kh&-wde
khong co dign gl trai voi my-tyc va trat-tiy cong-cong. bo la
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mot khuy&t didm, vi vin-dé khé-ubdc hon-san 13 mot vin-dé
rit phitc-tap, dang 18 ra, lnat.phap phai tién-liéu nhirng ché&-do
hon-sén nao ma vo ching c6 thé lya chon rdi guy-dinh nhitng
thd-thire, nhitng hiéu-luc clha riéng moi ché-do d% duong-sw
c6 thé tri-hanh tuan theo.

B) Sw cong-hd kh&-wde honsan co thé xdy ra trong ba
truong-hop:

[-— Pang buon-ban, nha buén lap gia-dinh.— Trong han mot
thang nha buén Ay phéi giri d€n phong Luc-sy mot ban trich luc
khi&-wére hon-san., Trich-luc &y s& dirge ghi vao sb thwong-mai. L&
(At nhién 1a khi nha busn 13p gia-dinh du#i ch& dg cong ddng
tai-san thi khong c6 lam hon-wée, nhu vay khong cé trich-luc
d2 cong-hd. Trong trwonghgp nay sy cong b8 khong cin thigt,
vi voi ché do cong-dong tai-sin, ngwoi dé-lam duge mot s
bho-dAm tOng-quat nhw trén di noi

2 -— Mot ngudi ¢6 gia-dinh réi nay nhap nghé buon-ban,—
Trong han mot thang, k& tir ngay bt ddu buén ban, ngudi
4y phai giri d€n phong Luc-sg mot ban trich-luc khé&. uwoc hon-
shn. Ciing vi 1& dd noi trén, viéc cong-bd chi ap-dung cho
nhirng ch&-do khong phai la ch&-dd cong-ddng tai-san,

3 — Thay d5i ch&-do hon-san trong khi buon ban.— Su
thay ddi x3y ra trong truéong-hop nguai vo hay ngudi chong
xin Toa cho dirge biét-sam, bigt-than hay ly-di.

Dan-luat B&c.Phin va Dan-luit Trung- Phdn khong tién
liéu thii-tyc biél-sin va biét-than, chi tién lién co thu-tue ly-
di, An-lé c6 dit ra tinh-trang biét-cwr, nghia 1a cho hai vg
chdng dwoc & rigng, nfu hai bén tuy co bét-hoa khong dn &
véi nhan dwoge, nhirng khong mudn cit dit tinh -nghia ve
chong. Tinh-trang bigt-cwr nay khong chdm-dirt hon-phdi va
ciing khong c6 dnh-hudng gi ddi voi quyén han cia hai bén
v& tai-san gia-dinh: hai bén tur < riéng moi ngudi mot noi,
phung trirec phap-luat va d6i vei nguéi dé-tam van la vo
chdng va giit nguyén quyén-loi cil.

Sic-lenh ngay 3-10-83, dp.dung & Nam-Phdn, ngoai thu-
tuc ly-di, c6 tién liu thi-tuc biét-than, nhung v& hiu qua eda
st biét-than thi khong nai d&n. V& thyce t&, nhitng viéc xin
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biét.than giira vo chdng ngwai Viét, & Toa, 1t bifm, hiiu nhwe
khéng c6. Cho nén thudng chi co vice ly-di 14 nguyén-nhén
sir thay dbi ch&-do hon-sdn ciia nha buon,

Va trong truong-hop &y 4n - vin ly-di phai ghi vao sd
thwong-mai.

C/ — Trach-nhiém v& viéc khong cong-bd kh&-uwéc hon-sin,

Nha buon cé6 nhi¢m-vu phai cong b8 kh& wéc hon-san nhu
trén. L& ty-nhién {a phai lg héi ring n&u nha buon khong thi-
hénh nhiém-vy &y thi c6é trach-nhiém gi.

Ngoai nhitng hinh-phat do Sic-l¢énh ngay 8-7-1927 dy-dinh
ma chung ta s& xét d&n trong doan dwoi, didu 66 Thuong-
lnat Phap (ban-viin ndm 1807) chi tign-liéu trurong-hop an-viin
ly-di hay biét-than khong dwge dem coéng-bd: trong trudng-
hop By, 4n-viin s& khong c6 hi¢u-lge ddi-khang voi ngudi d¢
tam,

Con nhitng truong-hop khéc (38 1 va 88 2 doan B & trén)-
didu 67 va 69 Thurong-luat Phap va ca Sic-lénh ngay 8-7-1927
deu khong tién-liéu sy biit-ddi-khang %y : thanh-thir mdt khé-
wée hon-san cla nha buén din khong eong-hd cfing vin ddi”
khang dwoc véi nguoi dé-tam, Nha buon chi cé thé phai bbi.
thudng vE st khi€m-khny&t Ay. Nhung s bdi-thwang con 18y
dau 1am biing chfic mot khi nha buon & vao mot ché-d9 hon-
san khong duoc xi-dung tai-sdn chia ngudi phdi-ngiu,

s — Viéc ghi tén vao sb thwong-mat.

¢’ bén Phap, mai d%n nim 1919 méi c6 dao luat nghy 18
thang 3 d&t ra s6 thurong-mai, Pao ludt dy dwoc chi-tac, Ap-
dung & Viét-Nam, va Ap-dung riéng cho «nhitng ngudi thude
thim-quyZn Toa-an Phép xét xir» (xin xem gidi thich & ¢ 2, A
frén nay), do Séic-lénh ngay 8-2-1927 ban-hanh thec Nghi-dinh
ngdy 18-9-1929, va dwogc sira d5i do SAc-lénh ngay 20-7-1939
ban-hanhtheo Nghi-dinh ngay 16-9-1939; v& nhitng chi-ti&t ap-
dung, ¢6 ndm nghi-dinh ngay 31-8-1929 aira ddi do Nghi-dinh
ngdy 28-11.1937 va hai nghi-dinh ngy 2-3-1948,

Vi nhitng 1y-do chung toi d& trinh bay & trén, nhitng

ban viin nay d&u khdag c6 hiéu lwe & Trung-Phin. & Yrung-
Phiin kh6ng c6 dao luat quy-dinh 8 thwong-mai, vi thé khip



Trung-Phin khong diu co s0 {huong-mai, trir Da-ndng la
pot trwde kia co Toa-an Phap.

SO thwong-mai ik & »hong Luc-sy Toa Su-thim. Coé noi
lam hai 30, ot cho nhung ca-nhan va mot cho nhikng hoi
huon ; ¢o noi ditng mot 50 chung cho ca hat loat,

A/ — Cach-thire khai bao.— Trong s5. mbi nha buon Jdwge
ghi vao mot tor rieng, M3i t& co d4nh 3. SO Ay la $% riéng
ctia mbi oha buon, trong gidy 1o budm ban phii ghi rd s8 ay.
Tam ngay truce khbi mé& cira hicua, ndu la mot ca-nhan, va
trong han mot thang k& tw ngav lap hoi, nZu la mot hoi
buon, mbi nha buon phai khai trinh :

1) Ly-lich: tén, ho, bi-danh, ngay va not sinli ;

D Que-tich ;

3) Tinh-trang vi kha-ning v& {hin.th#: n¥u la vi-thanh
nién dwoe thodt-quydn phai ghi sw cho phép buon-ban; néu

>

la dan-ba co chipg, ciing vay: phii khai kh&-woc hon-sin,
in-viin biél-than, biet-san, ly-di, an-viin pha-sin hay tu-phap
thanh.toan, ndu di bi kt-an;

4) Noi toa-lac cira hang va chi.nhanh; bang-hiéu, nhin-
hidu, tén ho, qude tich nhing nguwot giam-doce iv-quyén; ném
trrée kia di ¢o khai-thac abirag cirn hang khac ciing phai
khai ; néu cira hang hien di dem cim-cd phai noi ro;

3) Ngwoi buoa-ban, néu la nguot A-Pong, con phai trinh
ca maiu con dfin minh s& dung.

Va saun, ndu giai ngheé hodc co su thay dot trong nhirng
tai lién trén nay, phai kbai lai.

B) Tinh-ciach hit bude. — B&i voi nhirng nha buon dong
thné mon bai dwoi 60d (didn 2 gic-lenh nuay 8-7-27 v& didu
1 aghi-dink ngay 31-8-29. Sy khai trinh trén nay ta mot viec
bit-buoe, nén khong s& bi phat L@~ sir 16 quan dén 1.000 quan
va phat giam tr 6 ngay dén 6 thans (dign 18), Cir 15 ngay,
ndu chwa khai, lai co thé bi phat mot lin nira. Bo la mot
phuong-phap d& cwing-bach cac nha budn phai khai tén vao
5 thwong -mai. Néu khai lim hay khai gian sé bi phat
tisn tir 100 quan d&n 2.000 quan va phat giam tir 1 dén 6
thang; lai co thé bi truft-quydn tng-clr va bau-c vdo Toa
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an Thuonganai, Phong Thuwong-mai, Phong K¥-nghé v...v...
N&u diing con diu kbie voi con ddu da trinh ihi phéi phat
tir 16 quan d&n 1 0 quan (di€u 19). Nhing s§ ti€o phat
trén nay phadi nhan vai 40 (Do 88 5 ngay 19-4-31) rdi tink
ra bac theo gia 10 quan (Du 53 13 ngay 24-7-50),

C) Cach-thire nhan loi khai.— Nba buon lam gifly khai
trinh the nao thi Ong Luyc-swrcir th€é ma ghi vao s0; vién
chire nay khony c6 quyén ki&m-sodl. Nhung nfu khai thit-
thire, cé thé bi phat tién va phat giam.

D) Tirh.cich cong-kbai ciia s Thuong-myi.— 80 Thweng
mai ¢o6 tinh-cach cong-khai cling pbv céc 56 ho-tich. Ta khong
¢6 quydn doi Ong Luyc-sir dwa s& ra cho ta xem, nbung moi
nguoi d8u ¢6 quyén yéu cdu dugc cip mot bén trich-lyc to
khai ctia bit c¢ir nha budn nio.

E) Hiéu-lyc.— I— Chinh vi Ong Luc-sir khong ¢ guyén
kidm-soat, cbi ¢6 bdn-phan ti€p-nhio nhirng 161 khat cita nha
buon, cho nén sy ghitén vae sd thuoeng-mai khong du chirng
0 rfing nguoi khai la mot nha buon, Co khi khal bay, c¢o
khi khai lim, viéc khai-trinh chi cé gia-tri mot sw phong
doan : rat co th® nguoi khai la mdt nha buon, nhwng chwa
chic; toa-4n s& cin-cir vao nhirng cong viée, hanh-dong ngh€
nghiép chia ngudi khai ma x¢ét dinh tay tirag troeng-hep. {Paris
93-11-1932 — DP 1933. 2.72; Lvon 22-11-34 — 5. 1935. 2-38).

Nguoce lai, ngudi ngoai ciing khong thé vin vao su-kién
¢6 ghi tén & sb thwong-mai d& budc cho nguwoi di ghi tén
tuw-cach nha buon (Civ 14.12-38 — S. 1939 — Jr. 285; Crim.
3-3-1945 — 1. 1946-26). Phai chirng-td hén-hoi riing nguoi dy
cir.hanh viée thwong-mai va sinh song v€ nghé &y.

2_ Sy khai tén vao sb thwong-mai co ich-loi cho nha buon
v& vi¢e di bilu va gng-clr vao phong Thuong-mai — V& nguyén
the, c6 th® néi réing chi nhitng nha buon co ghi tén & 8d
Thurong-mai tai Toa-ap moi c6 quyEn di bdu va c6 quyén
rag-cr vao phong Thwong-mai ; vi danh-sach cu-iri, theo luat,
phai 1ap theo cac so thuong-mai, 18y céc 8O nay lam tai-lién
clin-ctr, tuy nhién, an-lé khéng theo quan-didm nay va -chip
nhan cho nhitng nha buon khang cé tén trong 86 thwong-
mai, ciing dwoce ghi vao danhesach cir-tri (Req. 13-1-1925 —
DP 1925. 1.176).
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Qua nhiing diém chung 1a yira nghién-ctru, ching ta dé
lam quen duwge mot phiin ndo voi phuong-phap 1y-ludn cfia
mon lual-hoc: bao gio ciing 14y nhirng nguyén-tic eda phap
luat dit ra lam cin-ban, dem phén-tach, gidi-thich nhirng yéu
13 ctia nguyén-the Ay, roi dp-dung cho nhitng su-kién, nhirng
tinh-trang cu-th&, Chiing ta da dung phuong-phap #y ma suy
dinh th& nao la nha buon, thE nao 13 hanhvi thuong-mai.
Ching ta did tim-10i nhitng di¥u-ki¢n, nhitng nhiém-vu clia
nha buon. Kidm-diém abirng didu-kién va nhi¢m-vu Ay ching
(a di tim hiéu cai 1y-do va mye-dich: tai sao nha lam luat
diit ra nhiing difo - kién, phitng nhiém - vy 4y ? Dit ra d&
lam gi?

Giir day, chung ta da hinh-dung duwge, qua nhan-kinh
cha Lpat Thuong-mai, nguoi thirong-gia ngdi trong ctra hiéu,
lo ligu cong viéc buon bin ctia minh. Cira hiéu #y la co-
nghiép, 1a trung-tam-1iém cho su hoat-dong clia nha budn.

Chang ta phai nghién-ciru {womg lan véin-dé nay.



CHUONG 1V

Cira hang thaong-mai.

Trong ngon-ngit thong-thiryng, civa hang 14 m@t nha co
hang #6a ban cho nguoi tidu-thy, Cira hang chi nhitng 43
val wd ta trong thy troéc mit, Nguwdi xwa khong quan-niém
ctra hdng' mot cdch khdc, cho dén ngay nay quan-niém Ay vin
con rit thong.thromg. - '

Kbhong ¢t dao luat nao dinh - nghfa danh-tir cla hang
thirong-mai, Nhung che ludt-gia-vén dd la nhitng ngudi hay
phan-tdch quan-ni¢m cira hang mot cach phire-tap hon. Cira
hang thuong.mai gdm c6 nhirng y&€u.t8 hitu hinh va nhitng y&u-
18 vo-hinh, méi y&u-t& co mot quy-ch& riéng, gid-iri riéng, tit
cd hop lai thanh ra cira hang ma quy-ché va gis-trj 1ai ciing
lAmot quy-ch® va gia-tri riéng biél.

TIET MOT
Nkirng y&u-t8 hitu-hink

Clra hang thuong‘mai bao gié ciing khui-thae & frong mot
bit-doug-sin. Nhirng bit-dong-san nay, khong bao gi¢r kB 1A

y&u-t8 cita mot cira hang thwong-mai. Boi khi, co Toa-hn cho
réing bat-dong-sin &y c6 thd® m#t tinb - cach « bt dng» &8

thanh mét dong-san, do y mudn cia dwong-sw, dé thanh mot
vat phy-thudc vao cira hang thuong-mai (Montpellier 23-11.
1897, DP 1899.1.353); nhiing ly-ludn 4y r&t mong-manh. Vi réng
s phdn chia {3i-sdn ra hai hang bit-dopg-sin va dong.san
c6 lnh-cich lién-can d&n trat-lr cong.cong, khong th: ddo
nguee dugc. Theo luat, chi cé ddng-sin cb thd thanh bil-dong-
san vI' 84 dirgc dn nhdp vao bit-dgng-sdn (vi-du nhifng birc-
tranh-,zn'hﬁhg ‘¥m guong to dwge 1¥p hdn vao (wong) hay
nhitng d9, vat ¢6 cong - dung khai-thac b#t-dong-sdn (vi-dy
nhitng dyng-cy, tran 'bo ding 48 cdy rugng Lrong mét ddn-
dién) .

Xgoai s gigi-thich trén nay khong cé s kho-khin gi phai
giai-quy&t v& nhitng y€u-13 hiry hinh ciia mot cira hang throng-
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mai. Ay la nhirng hang-héa trong ctra hang, nhitng-dung cu
han gh€, van, van.

Tuy nhién, c6 mot trirdng-hop dic biet c6 th® gay ra mot
v&n-d& kho-khin, Ay la trirdng-hop ngudi thuong-gia vira 13
chii cira hang lai vira 14 chil ngoi nha, noi toa lac cira hang
#y. Trong truong-hgp do, cb nhitng ddng-sin dé thanh ra bit-
dong-san vi dd dwge Hip hdn vao ngoi nha hofc c6 cong-dung
a3 khai théc cira hang cia thuong-gia, vi du nhirog dung-cu
trong 10 rén, trong nhd may rueou. . _Tinh trang &y cé thé gay
ra st tuwong-tranh quyén-lgi gitra nhitng chl n¢ cha thuoag.
gia- Néu thuong-gia nay cim cira hang cho mdt chii ng, rdi
lai cAim nha cho mot chii no khac, thl nhirng dong-san Irén
kia thuoc quy®n bio-ddm cia chi ng nao ? An-1¢ di gidi-quyét
véin-d% nay va cho rdng nhirng d6ng-sin 3y dé thanh bat-dong-
sin rdi, khong thude vao cira hang thirong-mai, ma thude vao
pgoi nha, vdy phai thude quyén chil ng duge cim nha (Paris
5-7-1935; 28-11-1935. DP 19:36.2 30).

TIET TH( HAL
Nhitng yéu-td vé-hink.

Nhirng y&u-t8 vo-hinh gdm co: quysn thué nha, toan thd
ban hang, quy&n s&-hitu conz-nghiép, vin-nghé, nhirng kh&-
utre linh thiu, nhitng sb-sach.

Ta nén nhan xét riing, trong nhitng y&u-13 nay khong k&
nhitng {rai-quyén (fién ngudi khac ng minh) va trii-vy (tién
minh ng ngudi khac) cha thwong,gia, ciing khong k& nhirng s8
tign biing thwong-phiu, hoiic s3 titn mit cé trong quy. Va khi
nha budn cim ban cira hang, nhirng trai-quydn, trai-vy, lién
bac ciing khong gdm trong viée ¢im ban, trir phi khZ-uéc ¢
k& 15 rang ch nhirng mén Ay. Hou nira, v& nhirng trai quyén,
nguoi mua phii tgng-4at viéc mua bén cho cen n¢ thi - méi
c6 gia-tri (didu 1690 Dan Luat Phép; didu 978 Dan-Ludt Béc-
Phin va difu 1126 Dan-lual Trung-Phiin) .

s [ — Ké khai nhirng y&u-16 vo-hinh mot ctra hang thwong-
mai.
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A/ Ban hiang.— Ban hang day la toan-th® nhitng khich
quen chia nha buon. Nhitng khach quen c6 khi vi cam-tinh -
ma mua & hang nay, khong mua & hang khac, c6 khi vi hang
t8t, ¢6 khi vi duge ti€p-dii lich-sy. Thém vao ddy, con ¢o
nhitng y&u-16 riéng biét cla cira hang lam cho cira hang dong
khach, chdng han vi cira hing & mot dja-dim t5t, & mot phd
dong-dde, c6 nhidn ogudi qua lai, & canh mot nhi ga, mit
bZ&n 0-t6 v.v...

‘B/ Nhitng quy@n s&-hitu cong-nghiép.— Quyén nay gom
c6 bang hi¢n, thwong damh, nhdn hi¢u v.v... Nhitng yéu-td
nay khong ciio thigt d8 thanb-tyu mot cira hang thuong.mais
mot cira hing thwong-mai khong cdn c6 nhirng y&u-t8 ndy;
nhung trong thire-t€ philn nhidu d&u cd.

a) Bang hiéu: Bing hiéu la mot tén bia dit, mot hinh vé
treo & cira, muc.dich d& cho khach hang d& nhdn, vi-dy:
«Nutre mim Ca-Bac.» Bang hiéu do ai sang ki€n truaéc thi
ngwoi fy c6 quydn dwgc ding, nhung quydn Ey chi xir-dung
trong viing minh budn ban thoi, ching han trong mét tinh,
trong mot do-thi: trong pham-vi &y, nha buon dé co6 sang-ki¢n
Hm ra bang hiéu naoc c6 quyén ngin c¥m nhitng ngudi khdc
durg bang-hién %y 48 md mot cira hang twong-ty. Khi mot
nha buon cé nhidu chi-nhanh & cac iinh, an-1¢ cling cho phép
(nhung én-lé nay bi chi trich) ngéin cin nhitng nba buén &
tinh &y dung bang hi¢u cha minh, trir phi ho di dang bang
hiéu &y Ur truoc khi chi-nhdnh dugc mé.

b) Thuwong-danh.— Thirong-danh la cai tén dung irong
cong-viéc buon ban. C6 th: chinh la tén thit cia nha buodn,
c6 thd la mot tén tao ra, riéng dung trong viéc budn ban, vi-
du « Rwrgu Vin-Didn», hiéu may « Tan Tin ».

¢) Nhdn-hién.~- Nhin-biéu la mot hinh vé, hodc mot tén
gin vdo sin-phAm d& cho ngidi titu-thy bi%t shn-phdm ciia
nha nido lam ra. Nhin-hidu c6 muc-dich 43 cho khéch-hang
phan biét dwgc hang nay véi hang khic, cho nén phdi cé
mot cdi gi dic biét me&i coi dwge 12 nhdn-hiéu. Néu lk mot
hinh v& thi di-dang vi hinh v& c& nhidn d&-thi m¢t 4o vat
gl: do-vat &y dd lam nhén-hi¢u. Nhung n€u chon mot tén lam
nhin-hiéu thi t8n %y phii dic biét, néu ding nhitng danh-ti
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chung thi khang phai 14 mot nhin-hiéu riéng ctia minh, kha
di duge lnal-phap che chd. Chiing han mét hing lam a0 len
lai 1§y teén la « Ao len» thi danh-tir &y khong co linh-cath
nhan-hién,

Nbin-hi¢u mudn dwge che ché phai A¢ irinh  lou-trfe
tai phong TLuc-sir Toa Thiroeng-Mai, nén khong c6 Toa Thuong-
Mai thi trinh & phong Luc-sy Toa Hé. Su {rinh Toa khéng
¢6 mét hieu-lire tuvél-ddi, chi ngén cin duge nhitng ngwdi sau
kbong duge dung nbin-hiéu &y, nhung khong ngin can dwge
nhitng ngwoi trooc di ding rdi. Vi-du m6t nha buén ding
nhiin-hign Con chim bay cho hang clia minh rdi dem trinh
Toa. N&u cling vé thnr hang &y, truéce kia dd co nguwoi dung.- -
nhin-hieu &y roi, thi ngudi nay van et dugc dung, mic ddu
ngudi nay khong e trinh nhiin-hiéa tai Toa. V& nhiin-hiéu,
iruére kia co She-lénh ngay 19-5-1909 vA 23-12-1920 quy-dinh ;
gin day nhitng Séc-l¢nh dy da dwoc thay thé bdi Du s 5 ngay
1-4-1952, '

d) Nhirng bing-céip sang-ch¥. - Bling - clip sang-ch& cho
phép nguot sang-ché duge doc-quy¥n khai-théc sy samg-cht
cha miah trong mot thoi gian, giai hay ngin tiry theo 88 tién
thu# etia ngudi Ay dong kbi trinh duyét su sang-ché.

Str sdng-cb& phii c6 tinh-cach cong-nghé bay k§-nghe, néu
1a mot s phét-minh khea-hogc thi khong thd xin dwgce biag-
cdp sang-ch® — phai 14 sang-ch€ ra mot san-phdm cong-nghé -
hay ki-ngh¢ méi-mé, hoic dp-dung nhirng phuong-phap méi
42 ché-tao ra mot shn-phim di cé rdi —sau hét chinh sy sang-
ch¥ phai ¢o tinh-cdAch mé&i mé, chua tirng c6 ai dong dén.
: (Y Viat-Nam, & Phap, khi duong-su trinh su sang-ché d&

xin c@p-biing, ngudi ta khong xem xét sy sang-ch® 4y vé phromg
dién chuyén mon, cho nén, tny sir sang-ch& duge cong-nhin,
ma céc san-phdm ché-tao khong diee bao-dam. DS 1a y-nghia
nhitng chit: « Chinh-Phit khong I -ddm» (8GDG) thoong -
thiy & trén cac san-pham. (F nhiéu nuée khac ahw nude Birg,-
trére khi-cip biing, nha chire-trach co kidm-soat thir-thach k§-
lwdng.

Bing sang-ch& do dan Du s8 6 cling ngay 1.4.1952 quy dinh,
Bing &y do dng Téng-Truéng bo phu-trach nganh khodng-chit,
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s, i;y-nghé va tién-cong-aghé ciip. Mdi biing-clip phai cHju mot
. :kHhohn tikn: déng 1.000400 thi han khai-thic la 5 nim; 2:600d
thi han khai-thic 10 niim ;- 3.000d thi han khai-thac 1a 15 n&m.
Bing-edp sang-ch& co th& lou-truyEn cho thira-k& trong
di-san, ciing co thd chuyén-nhuong cho ngudi khae.: Sy
chuy@n-nhwong phai ¢6 ching-the do Quan-ly Vin-khg {ai-
té, hofie: chirng-the c6 thi-thye moi co gid tri: dién 16 noi
‘nhtr v4y, phai hida rding gidy to khoug phai chi ¢t lam
_bling-chirng ma la clin thiét cho s hiru-hi¢u céa vige chuyén-
nhwgng. Thift twdng didu-kién nay qua khit-khe va khong
¢6 ly do xic-ding
Mudn che vigc chuyen-nhu'o'ng ¢4 hisu-lire ddi-kbing voj
ngum dé-tam, phai ding ba & Bo khodng-chdt, kj ngh¢ va
Tiéu .cong-nghé.
¢) Hinh v& va kitu-midu cong-nghé, kf-ngh¢.— Nhitng
hinh v& kidu-miu coug-nghé, ki-nghe, ai sing.ché ra ngudi dy
c6 ddc-quydn khai-thac, sau khi di irinh duyét. Nhitng hinh
v& vU ki2n miu phii c6 mot hinh-thire trinh bdly diic biét, khie
voi nhitng hinh, nhitng kiéu thuéng. Nhir mot nha lam' mroe
hoa {diun thom) ch& ridng mot thir chai d& dong nuoc hoa
ciia mink ; chai Ay néu c6 mot hinh-thire diic-biét, khong gidng
cdc kidu chai thuong, thi 1a mot kKi2u-miu k§-nghe, khong aj
duoc bit chudec.
f) Quyen s&-hiru viin-nghé.— Quyén sé-hiru vin-ngh¢ ducc
.+ gay~-djnh & Trung-Phin do dgo duy sd 16-9 ngay 24-2-41. Dao
- dy pay quy-dinh ca v& nhiin-hiéu, song nhirng didn khean nay
: phal coi nhu did dugc thay th€ biing dao du s 5 ngay 1-4-52
O Nam-Phiin, ¢6 Shc-lénh ngay 20-10-1857. Sac-lenh n&y
. chi ¢c6 mét khoan noi ring tat ca luak-l¢ hign-hanh & Phéap vé
quyeén s& hiru viin nghé s& 4p dung. Sfic.lénh Ay dwrge ban hanh
lin d3u ngay 31-12-1887, Trong s8 nhitng «ludt-1¢ hién banh »
&y ta phii k& d¥n dao-luidt ngay 13,19 thang giéng 1791 va séc-
~18nh ngay 19, 24 thang 7 ndm 1793. V& sau, sfc lénh ngay 29~
10-1857 Jai dwge ban hanh mot lin nita, vao nim 1914, v c6
diing theo mot 88 bin viin quy-dinh vﬁnﬁd‘é nay & Phap.— Thc-
gid mot vinnghé phlm dwge ddc quydn v& tac-phim cua
minh. Boc-quy&n 8y khong cin phii c6 thd-thire gi chirng-nhan,
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va dzong-nhién phat-sinh ngay khi tac-phim dugc tgora. Vin
81, nghé-si, nhac-si hoa-si d&u dugc hudag doc-quyén irén pav:
doc-quyén 3y ap-dung cho 181 ca nhitng cdi gi 14 viinchuong va
nghe¢-thual. Vot doc-quyén clia minh, tdc-gid cé6 quyén ngin
can khong cho thc-phim cia minh dwgc phd-bidn, ngin can
moi s sira d8i, cling nhur moi sy thém bot. Tac-gia co doc
quyen khai-thic:cho xudt-ban, cho trinh-dién, hoidc nhirgng
quyén cho nguoi dé-tam. Boc-quyén fy, tac-gia duwoc hurdng
trong sudt doi minh, va sau khi qua doi, con chdu duge hwéng
trong han 50 pidm. O Trung-Phin, thoi han ndy rit xudng 30
niim (didu 4, du s& 9 ngay 24-2-41),

Quyén s&-hitu vén-nghé 1a mot y8u-t8 quan-trong cla cira
hang thuwong-mai, phigu kbi 13 yZu-t§ duy-nh#t, nhw nha xu#t-
ban ching hanvi nha xu#t-bdn chi khai-thic co nhirng ban-
guyén do chc viin-si, nghé-si nbwgng cho.

h) Quyén sé-hiru thuong-mai.— Day 1a mot ydu-td rat
quan-trong vi th& chung ta s& nghién-ciru riéng {rong tigt ther
ba. _

$ 2 — Sur bdo-vé nhitng y&u-t3 vo-hinh duge td-chire nhu
th€ nao?

C6 hai t&-quyén dé blo-v¢ nhitng yéu-td vo-hinh. Nha buon
¢c6 thd xir-dung td-quysn v& gidi-mao va td-quyén v€ canh-
tranh b&t-chinb. Ta s& goi it la t&-quyén gia-mao va té-quyén
canh-tranh bAt-chinh; nhung, xin nh&é k¥ réing nhitng danh-
{ir «gid-mao» va «canb-tranh b#t-chinh» khong 4m chi tinh-
cach clia t3~quyén ma 4m chi cai ddi-twong, cdi muyc-dich caa
t3-quyén la dem ra dnh-sdng phap-luat sy gid-mao va s canh-
tranh b#t-chinb. C6 khi diung dwgc ci hai tg-quyén d& bao-v¢
quyén-loi clia mioh, c6 khi chi dung dwge mot 18-quydn ma
thoi.

A) Trudmg-hop diing dwoe hai t8-quyEn.— Sur bit chwoc
cac hinh vé cac kidu-mdéu, cac sy séng-ch® di duyét trinh,
cac tac- pbim vin-ngh¢ la mot khinh - t0i. Cho nén trong
treong hop nay, nan-nhan cé thé kién thi-pham truéc Toa
Tidu-hinh v& toi gia-mao. Té-quydn gid-mao niy con co the
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xi-dung biét lap, khong di doi voi sy tray 8 ciia Cong-td-
vién trong truong hop dy, phai khéi t8 trwsc Toa-fn HO
(chir khong phai Toa-an Thueong-Mai.)

Ngoai 18.quyén gid-mgo, nan nhan con co theé ki¢n thu-
pham v& viéc canh-tranh bil-chinh. T&-quyén canh Iranh
bil chinh 12 mot té-quydn phd-théng, c6 mue dich doi boi-
thadng, cin clr vao nhitng nguyén-tic phd-thong luat-phap ;
nguyén-tic Ay & didu 712 Dan-Luat Béc-I’h#in diu 761 Dan-
Luat Trung-Phin va di¥u 1382 Dan-Luat Phép: ai lam diéu gi
13i, ghy thiet hai chongudi kbac, thi phi bdi thuong.

B.) Truong-hop chi ding duge mot t8.quyén.— Ay Ia
{4t ch nhirng trwomg hep ma sy bit-shuée khong thanh tueu
t6i gid-mao; noi khac di, la nhirng trudong hop ma nhiing
yéu 13 bi rguoi ngoai chim doat, khong c6 mot dao-luat
d%c biét che ché, Ty nhu bang bién, khach hang; pdu mot
nha budn bi mot ngudi khac lam dung bing hi¢u ciia minh
4% cau khach hay dung nhitng phuoag sich quing-cio
gian-tra 42 16y khach cia minh thi chi c6 mot 18-quydn d8
bénh-virc quyén-lgi: do la t&-quyén canh-tranh bit-chinh.

TIET THU BA
Quyén s& hiru Thwong-mai
'Nhu trén di noi, ching toi di dach riéng y€u-td vo
" hinh nay d& nghié¢n-citu irong mot tidt riéng vi tinh-cach rit
~ quan-trong cha no.
' Quy&n s&-hirn thwong-mai 13 mot danh-tir di duge ding
i;ueu', phung thie ra khong ding nghia. Danh-tir nay khong
~ chi quy&n sd-hiru gi hét, d6 chi la quyén thué ngdi nha, noi
st hanh viéc thurong-mai. S& di co6 s sai lim nhir viyla
vi mot ding noi dén cira hing thwong-mai, 12 nguoi ta hinh
dung ngay mot dja-di¥m, mot bit dong san dung vao vi¢c
throog-mai.
va mot diing khac, cin phai co mot ngoi nha, mot dia ditm
6t moi si-hanh duge vige thurong-mai. .
Viéc thué nha 43 buon ban hién nay & Viet-Nam do dao



Du $8 17 ngay 3.6-1933 quy-dinh. Nhirng quyén-loi duoe cong
nhian cho ngudi thué nha trong dao Du 4y d&u duoc co
nhu ¢6 lién-can d&n trat-ty cong-cong : theo di€u 26 dao Du
tat ca nhifng sy cam-kit phau-lai nhitng quyén-lgi 4y dao
hoan-todn vo-hiéu.

s I — Nhitng ngudi nao dwoe hwéng dao luat? Chi co nhitng
ttha buonva nhitng uha k§-nghe ; nhar vy tirc 14 nhikng ngwdi
khéng buon-bén, khong Jam ki-ngh¢, ciing nhu nhitrg nha
tifn cong-nghe, khong thugc pham-vi chi-phdi dao luit nay.

$2 — Phai c6 nhitng diSu-kién gi? Phai la dan Viét-
Nam (dao dy k& c& nhiing kigu dan Lién-Hi¢p-Phap,) khong
cir 1a mot ca-nhin hay mot phép nhin, c6 mon baj, ¢p ghi
tén trong 8 thuoug-mai, thué nha d& buon-ban hay lam
k§#-nghé, phai chinh mioh 1am nghé gy Jdi duge qui ba pim
(tinh dén ngay mén giao-kéo) c6 thd k& ca thoi-gian buon..
ban hay lam kj-ngh¢ ciia ngwoi thué treée ma minh da
mua lai cira hang hodc 14 thira-k&, n€u nguoi 4y cilag 14 dan
Viét-Nam (dao dy k& ¢ nhiing kidu-din Lién-Hiép-Phap) va
ciinglam nghEdy; sau hét, khong cho thud lai. bofic nhuong
ctra hang cho nguoi khac quanly. Vidu: 16i la nguoi Viet; to;
c6 mén-bai bin tap-hoa: t6i c6 ghi tén trong sb thwong-mai:
toi buon-ban tai ché dwge hon mot nidm, hing thang vin tra
ti€n thu¢ nha cho chd nha; cai cira bhang nay t6i mua laj
cha mot ngudi khac, nguoi nay ciing ban tap-héa duoc hon
hai nim rdi méi ban lai cho toi, nhir vay la toi dir didu.
ki¢n d& hudng dao Du ngay 3-6-1933.

23 — Pao Dup #y mang lai cho toi nhitng quydn-loi gi ?

A) — Truwde hdt mot quydn wa-tién d& thué ngoi nha fy. Khi
h&t han giao-kéo, n&n chii nha ¢6 mot nguwdi hdi thus Bgoi
nha &y, chil nha phii dang viin-thu ngoai tu-phap (lirc 14 gidly
bdo do thira-phai-lai tdng dat) cho toi bidl nhirng dé&- nghj
cla ngu¢i d¢ tam mudn thué nha trén kia. Trong gidy, phal
ky-han cho toi trong hai thacy phai trd Ioi co chip-thuan
nhitng dé. nghi dy hay khong, hoic ndu khong iin nhitng
d&nghi Ry 1a ¢6 that, thi phai néi r3 1y-do. N&u toi chéip-thuan
nhitng dé-nghi &y, toi drge quyEn wu-tién thué nha, nghia
la khong ai thué tranh dwoc céa 16i ca.
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Trén déy la truedng-hep khi h&t haa giao-kéo cha {oi,
chit nha khong co6 y-dinh lfiylai nha, vin dg ngoi nha cho thue
NEu ngudod chi nba modn 1dy lai nha ciing duge. Nhwng
phai ¢o6 Iy-do chinb-dang. Bia 8 dao Duy chi cong-nhan co6
7 truong-hop duoc coi la ly-do chinh-dang:
1) Viéc xay lai bAL-dong-sian;
2) Viec noi rong gip doi  dién-tich c6 thd ding dugc
- olia nha chinh ma cong-tac neoj rong &y bét budc phdi la
oooongwdi thué don di; :
3) Pha hiy bit-dong-san theo I¢nh ciia nba chire.tréch:
4) Lam nhigu viéc sira chita quan-frong v& edn-thi#t
khi nhitng cong viéc &y tri gia quid 36 12 thing tign thue
nha, trir phi ngudi thué nhan ddm-dirong cdc viee sir chira
ay; ‘
3) Doi lai ngéi nha d2 chinh minh hofic vo hay shong
ton-thudc hay ti-thudc kinh-doanh buén-bén hay lam k$+nghe;
~6) D& hira ban hay hita mua ngdi nha cho mdt nguai
¢6 the nai dwge mot trong nhitng 1y-do chinh-déng 'nay.
Trong trudmg-hop nay, ngedi thue co guyén mna ngoi nha
voi nhitng difo-kién 44 hia cho nguei dé tam: nhung
.phai béo cho chii nha bi#t trong han hai thdng, sau khi nhan
dwgc gidy caa chii nha 16ng-dat cho ban sao sy hira-hen Zy,
7) C6 sy khidm-khuy&t qua dédng cila nguoi thue ve
thitng nhi ¢m-vy thong-thueng cfia minh hay ngudi thue 44 khong
ton-trong nhirny diu-khodn giao-kéo. S khiZm-khuy®t phaj
¢6 tinh-cidch quan-trong; khoong phai st khi€m-khuy&t nao
ciing lam cho ngudi thueé c6 thé bi dudi nbha, dé la meot
vin-d& thyet€ ma ‘loa-dn &8 xét dinh tay tirng truedng-hep.
Trong hai treémg-hop diu tién (x4y lai nha va néi rong
‘di¢n-tich ) chit nha, sau khi sira chita xong, néu mudm'cho
thué, phii bé o cho ngudi thue bigtnhiing d&-nghi cfia ngudd de-
tam, v& nguoi thué co quysn duoc thue véi nhirng -didu-
ki¢n 8y, mhung pbai bdo cho chii nha hi&t trong han mot
thang.
B/— Sau quyn wu-tién thué nha, dén quyén han-ché
s ting tién nba, Khi chd nha mudn A#ing i tidn nha, phai



— 60—

bao trudc cho ngudi thué mot thing bing tho bao-dam
Ngudi thué, néu khong chiu, cob quyén duwgc ba thang d¢
don di, nhung phai béo triréc cho chit nha bing thur bao-dam,

Trong moi truong-hep, ti€n. thué¢ khong theé ting qua
chi-s6 sinh-hoat chia hang trung-luu; chi-s3 &y do cac bang
ihi6ng-ké chinh-thire clia Chinh-Phii Zn-dinh va 1d&y chi-sd
Sai-gon lam ciin-cir cho Nam-Phiin va chi-s6 Da-Nang lam
ciin-cir cho Trung-Phin, nu & Trung-Phiin khong c6 théng-
ke thi ding chi-sd Sai-gon. Chi nha khong dugc ting tién
nha qua hai ldn trong mot piam.

C- Thir ba, dén quy&n bdi-thudng.

1- Néu 14y lai nha, chd nha khong dwoc buon-ban bay
lam k§-nghé gi twong-ty nhu chia ngudi thué trong han ndm
niim, trir phi di mua lai ctra hang cita nguéi thué thi khong
k& ( didu16 ), néu bittudn, s€ phai bdi thudng, ma ngudi-thué
con co thE doi trd lai ngoi nha, mac diu chi nha did cho
nguoi khac thué roi (didu 18), N&u nguodi d¢-tam, thay
channgudi thué & cira hang clia ngudi nay, lam tai 43y mot
nght thuong.mai hay k§-nghé twong-lr thi ciing cé thé
phai bdi thuong; néu co chirngcé ring chi nhd dd khong
jam gi d¥ ngin can vigc dy thi chii nha ciing bi tréch-nhi¢m
tien-doi (digu 19).

2- Nguoi thué nha ddu dé ti chdi khong ti€p-tuc thué
pira ciing c6 tht doi nguoi d¢-tam dé thay minh thué ngoi
pha &y, bdi thuong ndu thdy ngudi nay mé tai ddy mot
thuwong-nghé hay k§-ngh¢ tuong-ty nhuw cila minh (dién 17).

3- Néun pgudi thué chirng-td dwrge réing chii nha di téng-
dat cho minh m¢t d& ang ddi-rd ena ngudi dé-tam hay da
tir chdi khong ti€p-tuc cho thué vi duyén-co khong chinb-
dang thi khong nhitng c6 quyén dof bbi thudng con co thé doi
tré lai chd thue la khac. T8-quyén nay phai xir-dyng trong
ba nim, néu khong sé bj tiu-déet thei-hiéu ( didu 18),

4 Chi nha Iy nha d3 néi rong gip-doi di¢n-tich oha
chinh, néu khong lam dang glp-doi nhu thé&, s& phai boi
thudong cho ngudi thué 18 thang tign nha.

5 Chti nha méi tdu nha chua duge ba niam (tinh dén
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ngay y tirchdi khong cho pguoi thué tiép-tyc viée thueé
muémn), n&u mudn &y lai nha 4% mé mang thwong-mai hay k§-
ngh¢ phéi bdi-thudng cho ngudi thue 24 thang ti®n nha, Nhung
néu chii nha, vén vAn lam thuong-mai hay k§-ngh¢ & moét noi
khac nay vi bit-déc-di, ngoai ¥ mudn cta minh, phéi roi
khoi noi kinh-doanh 3y, thi khong phdi bdi-thuong.

$ 4-Ban lai cira hang.-N&u ngudi thué ban lai cira hang
theo diing th3-thirc luat dinh, chil nha phéi nhin nguéi mua
~lam ngudi thué, trir phi cé ly-do cé gia-tri va rieng bi¢t dsi
voi ngudi mua cira hang.Ta nén nhén xét riing «ly-do co
gia-iri » & day, kbong phai la nhitng « ly-do chinh-ddng » da
k2 trong diZu 8, Ly-do nay s& thy ché nha ngi ra, va Toa s& co
toan quyEn xét dinh. ,

s 5 — Cho thué-lai cira hang.— Néu ngudi thué cho thué
lai thi tinh-trang gifta cac dwong-sy ra sao? Phai phan bi¢t
hai trrong-hop va xét dinh tinh-trgng 8y v& hai phwong
dién. N&u nguoi thué-chinh cho thué lai khong co6 sir ung
thudn cha chii nha thi gifa chii nha va ngudi thué - chinh,
nguoi nay, nhu chdng toi dd noi, khong dugce hudng nhirng
quydn-lgi cha dgo Du ngay 3.6.1953 nira. Nhung gitta ngudi
thué - chinh va ngudi thué-lai, thi nguwéi ndy co quyén doi
héi nhitng quydn-lgi fy: quydno wu-tién thu¢ nha ciing nhu
quy&n han-ch€ ting tién nha.

Di nhién 13 ohitng quy®n-loi nay khong dem d8i-khing
duge voi cha nha, vi trong trirong-hep nay, ngudi thue-laj,
d8i voi chit nha 13 mot ngudi dé-tam, khéng cé lign-lac gl cé;
viéc cho thué-lai 1a do ngwoi thué-chich wng-thudn, vay chi
cé hieu-lye, chi dem ddi-khang duwge voi ngwdi &y thoi.

V&n-d& 8y gidn-di hon trong trudng-hop viée cho thue-
lai dwgc chii nba cho phép. Du ngay 3.6.1953 s& ap-
dyng cho cd moi bén dwong-swy, cho diu ngudi thue-lai ‘chi
thu¢ d& &, vi cong-dung chinh cfia ngoi nha 12 cong-dung
thwong-mai: viée cho thué-lai phai theo tinh-cich vi¢e cho
thué chinh, do nguyén-tdc «cai phy phai theo cii chinh ».

Theo didu 14 %2, ndu tién thué lai cao hon ti€n thué
~ chinh chii nha c6 quyén ting tin thué -chinh lén mot 86



iuong—du-o'ng, nhung ngudi:thué-chinh cé thé trir di mdt 8
tién tuong-xirng voi gid thué nhitng dang-cu, 43 -dac méy-
moéc cia minh. Vi-du nguroi thué-chinh thué cira hang- 5.000%,
cho thua-lai mot phian dwoe 8.000%; chit nha c6 thd doi-thém
3.000% ; nhwng n€u nguoi thné-chinh con cho thueé -lai: mot
s§ dung-cu riémg cha minh, thi gid# thué ahirng dung-ey Ay
phai trir di,

Chung ta dd bi¥t mot clra hang thwong-mai ¢é ‘nhitng
y&u-t8 vO hinh va hitu hinh gi, va cluing fa d& nghién-ciru
rieng tirng v&u-t8 mdét. Nhung bigt nhw vay chea d& D6
chi moi 1a mot sir ké khai, phan-tich, Ta con phi héi rling:
Véi nhitng y&u-18 k& trén, clra hang thwong-mai 14 c#&i gi?
Phéi coi no 12 cdi gi vé phwong-dién phap-ly?

TIET THC TU

. Tink-chéit phap-1y etra hang thwong-mai.
Pay la mot véin-d& ma hge-thuy8t ban cdi rit gay go. Ta
. chi clin bi&t ring cra hang thwong-mai coé linh cich mot dong
-sAn vo hinh. Ta thily ngay su trai-nguge gifra quan-niém- phap-
ly va quap-niém thong-thuéng. Trong ngon-nglr hang ngay khj
ta néi d€n mot cira hang buon-ban thi ta lién-teéng dén ngay
mot ngoi nha urc 12 mot biit-ddng-sén. Quan-niém phap-ly bo
hén ngay cai « chd chira» {y ra ngoai, chi chu-trong d€n cainong
. ¢&t cira hang thwong-mai la nhitng khach hang, nhitng hang-
héa, quyén thué nha, nhin-hi¢u, bang-hi¢u quyen sé-hiru vin-
nghé, v.v... 18t ca nhu-ng v&u-13 &y chung ta d&u di xé&t, Khéng
phal la ciin c6 1it cA nhitng y&u-18 &y méi thanh ttru dugce
cira hang thucog-mai. An 1& cho nhitng y&u-18 cin nkt 12 y&u.

18 khach hang, bang hi¢u, thwrong-danh va -quyEn thué nha.
LA moOt dong-shn thi clra %ng throng-mai, thude qayén
sé-hitu clia ngudi vg hay nguoil chdug trude khi thanh-hon,
s& la cha chung trong ch&-d9 cOng-ddng tai-sin. DAu ping
cira hang Ay duwge khai-thac trong mot-b#t-dong-sin clia riéng
ngurdri vg hay nguoi chdng, cling vay. Din rding ngudi chh cua
hang phii c6 biing-clip mdi dugc khai-thac, cling vay: 4¢ 14
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tr{r&ng -hep m¢t hi¢u bao-ch&; tuy lam hao-ch& phai ©6
bﬁng-cﬁp tuy bing-cHp Ay la hﬁng ridéng cua ngum v¢ hay
ngurdi chdng dd thi 43, nhung cira hang van 14 ciia chung.

Thuirng-thudng, viéc mua ban, cim-¢8, cho thue mét 4ong-
san khong phai theo thé-thic gi phwrc-tap, dic biét. Nhung
vi cira hang thwong-mai co tinh-cach quan-trong, nén nhirng
viéc mpa ban, cim-c¢d, cho thué di dwoc luat-phap quy-dinh
rat ki

TIET TR NAM

Viéc mna ban cira hang thuwong-mai.

Vi¢c mua ban cira hang thwong-mai & Trung-Phin Viét-
Nam dirge quy-dinh trong bo luat Thuong-Mai, tir digu 175 dén
181.

Theo di¢u 176, nhitng the thire nAy chi d4p-dung cho nhirng
cira hang thuong-mai phii dong mon-bai tir hang 5 tré lén.
Viéc doan mai, phai cao-thi cho moi nguoi biét frén mét t&m
vai te.treo ngay ¢ cira hang, trudc cira ra vao chinh, Ly-
trudng hay trudng-phd s& 1am bién-ban xdc-nhin su cdo-thi
r5i glao hien-bin cho ngudi mua d& bgudi nly xin Ong Lyc-
su Téa-én noi clra hang toa lac thi-nhin., TAdm vai cao-thi
phai d& ok vay cho cong-ching biét trong 40 ngdy lién.

Néu khong duge cong-bd& nhir trén, viée doan-mai sé.
khong a6 hidu-lye ddi khdng voi ngudi. dé-tam.

Trong- 40 ngdy, k& {ir ngdy bién-bAn cia ly-trudng hay
trurdng-phé dé duoc thi-nhan, nguwdi mua phai leu gid gia tién,
khongdwge tri cho chi-hi¢u, Tign Ay s& tra cho chi no, néu co,
clia nudi chi hicu. tdt ca cac chii ng ddu c6 quydn phdn--
khing viéc doan-mai trong 40 ngay néi trén; qua han 3y, -
nguékimua €6 guy®n giao ti€n cho chit hiéu, v nhirng chi n¢
nao khong aufit-dién doi ng khong kéu nai gi diwwge nira.

Ngudt bén €6 nhieém-ve theo phép-luat. (didw 175) khong

duwge md ctra hang khic d2 canh-tranh voi ¢la hang: uii;
néu hit-tudn,  s& phidi. déng clra hang va bdi thudog.
Nhung sir ngiin-cm khong tuyét ddi; vi.ai n&y d&w cé quyén- |
ty-do budn-ban. Chi ngin-cEm bin ahéng thir hang twong-
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tw vé&i clra hang cii thoi, va ciing chi ngiin-cim trong mot
theri-gian va mot chu-vi hiru-han, N&u kh&-ute khong dinh
ré v& nhirng didm &y thi toa s& tiy tinh-th&€ ma quyét-dinh.

Theo ditu 180, moi viéc tranh-tung v& s mua ban cira
hang thirong-mai d&n thu¢c thim-quy&n Toa-an noi cira hang
toa-lac.

Theo digu 181, nhitng th&-thitc cdo-thi doan-mai dwec
dp-dung cho moi viéc di-nhuong cira hang déu riing 1dm
duwdi moOl hinh-thiee khéc véi hinh-thire dean-mai. Viéc ting
dir cling 12 mot viée di-nhweng, vay cé phai theo nhirng
thd I¢ néi trén khong ? Theo y riéng ching toi thi c6, vi 1€ nhirng
th&-l¢ &y c6 muc-dich din gii cra hang din gia-nghiép
clia s&-hiruchi 48 bio-vé¢ quy¥n-loi clia cic chi ng. Ngoai
trrng-hgp ting trong. nhitng viee di-nhwong khée, trong ¥
nha jdm ludt, chfic 14 nhitng viéc doan-mai &n-hinh, nhur
viée quan-ly doan-mai, ma ching t6i s& n6i d&n sau.

Viéc mua ban cira hing thuong-mai & Nam-Phéin dwoc
quy-dinh do S#c-lénh ngay 21-12-1933 (ban-hanh bh&i Nghi-
dinh ngay 18-8-1934) va Sic-1¢nh ngay 21-11-1936 sira 40
do S3c-1énh ngay 12-6-37. (cA hai cing ban-hanh ngay 15
7-1937. Hai Sc-1énh nay 43 cAi-tdc d& ap-dung & day hai
dgo luat ngay 17-3-1909 va 29-6-1935 clia Phép,

§ |— Th&-thire. V& nguyén-tic, viéc mua bdn cira hang
throng-mai khong cin phii co gily t& giira hai bén méi cod
hitdu.lwre, Hon nita, vi 1A mo6t viéc thwong-mai, cho nén co
th¢ ching-t6 biing moi phwong-phdp, theo didu 109 Thwong
ludt Phap. D6 ciing 12 nguvén-tic duoc chip-nhian trong thi
tuc Viét-Nam.

Nhung trong thire-t&, khi doan-mai cfin phai lam gidy
ter, vi viéc doan-mai mét cira himg bao gi ciing ¢6 nhiing
di®u-kién, chi-ti€t phirc-tap; moét mii kbace, luat phip bt
bufc phdi néi rd:

a) Al la ngudi chi triede, ngudi 8y di thinh sé-hitu
chii bdng cich nao, gia cA nhitng y&u-td vo-hinh, nhitng
dung-cp, nhitng hang-héa 1A bao nhiéu;
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b) Cira hang c6 bi cim-c8 khong;

¢) Tong sé ihwong-vu trong ba ném saun cing, hoiic, n&u
ngedi ban moi mua cira hang, thi phdi ghi tdng s8 thuong
vy tir ngay mua;

d) Ghi rd tién loi cling trong thoi gian 8y;

e) Ghi rd tén, dia-chi ngudi chéi nba, ngay thang giao-
kéo thué nha va han thué ]aA bao nhiéu,

Vi bo buée phéi c6 nhifng bidu-thi &y, nén viéc dogn-
mai tuy khong ciin phéi gifiy t¢ ma thyc ra phai lam,

$ 2— BPidwkién.— Trong doan trén, ching ta d th&y mot
8§ didu-kién phai tuan theo trong viéc doan-mai. Ngoai ra,
k& ban, ngudi mua phai cting duyét sd-sach ké-loan ba nidm
sau ciing, phii 1am bin th8ng-keé sd-sich Zy. MSi beén giir
mot ban, va ngwdi ban phai gift sb-sich Ay trong ba ndm
d& nguwdi mua tuy-tién xtr-dung.

Nhitng didu-ki¢n trén nay déu c6 muyc-dich che-ch& quyén
loi chia ngudi mua, cho nén n€u nhitng didu-kién Ay khong
duge tuin-hanh, chi c6 ngwoi mua duwge vién din ra d& xin
tieu-hiiy viée doan-mai, Nhung td-quyén nay phai xjr-dung
trong hgn mot ndm, n€u khong, s bi thoi-tien.

§ 3— Doi-tugng.— DJi-tugng viec doan-mai c& nhién la
cra hang thuong.mai. Nhitng cira hang ¢6 nhigu yZu-18 nhw
ta da thdy. Gip trwong-hgp trong kh&-wée khong néi rd hay
khong néi da thi sao? Nhitng y&u-td cdn-thiét nh#t la nhiing
y&u-t8 vo hinh sau niy: bing-hiéu, khach hang, theong-danh
vd quy®n thué nha. Gip truong-hop khé-uéc khong néi rd,
b&n yéu-t§ &y vA quyEn dung con diu cia cira hiéu (didu 2§2)
duong-nhien dwgc coi 1a ddi-twong viéc doan-mai. Con nhitng
y&u-t8 khac : hang-héa, dyng-cy, quysn sé-hitu véin-ngh¢, phii
¢6 n6i r6 moi dugc coi 14 c6 k& trong viéc doan-mai. Thanh
thir, trong kh&-uoc phéi phan chia ba gia ban: ) gid bén
chc y6u-16 vo-hinh; b) gid ban cic hang-héa; c) gid ban chc
dung cy, (didu 2 § 3).

Theo luét, ngudi ban dwge quyén bio-dAm wu-litn v&
8¢ (ifn ma ngudi mua chua trd. Puge bao-dam wu-tién nghia
la duge quy®n tich bién cira bang, dem ban d& I8y ng truéc
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moi chit no khac. N8u trong khé-wéc, khong dinh gia rd
rang cho mdi loai y#u-13 nhuw trén thi quyén bao-dam &y chi
#n vao nhirng véu—tq vo-hinh ma thoéi.

&8 4— Hau-qua.— Kh&-wroe doan-mai di-chuyén quydn s&
hitu cira hang thvong-mai tir ngudi bin sang ngudi mua,
Khong cidn phai gifly 1&, chi mol sy wng-thuén riéng cling
dt phat sinh sy di-chuyén &y.

Nhung chi la gitka ngudi ban voi ngudi mua moi cé sg
di-chuyén dé-dang nhanh-ch6ng nhw vay. Bdi véi ngudi dé
tam, ngudi nay litn-can dén y8u-18 nio cha cira hang thi
nhitng thé-thirc doan-mai nhitng yéu-t§ 4y phai dugc thi-hanh
truée di. Co vay, viéc doan-mai méi c6 hiéu-lye ddi-khang
voi ngudi dé-tam Ay, 1y-du ddi voi chit nha, déi véi con ng
cha ngudi bin bl viée doan-mai phdi dwrgc t8ng-dat cho ho,
¢6 thé, nguoi mua moi duge hudng quyén thué nha va méi
xt-dung dugc quyén doi no.

Mudn cho sir di-chuy&n quyén sd-hiru dwoe hoan-todn,
cin phii bio-vé quy€n-loi cha ngudi mua d8i véi nhirng
hanh-dong tri-trd cha nguoi ban, bdt th€ cho nén nguoi
pay cé nhirng nhiém-vy dic-bigt. Ngwoc lai, ngudi ban cira
hang cho chiu tién, ciing phai dwge che-chd, vi the, cé nhitng
st bio-ddm riéng.

Mot dang kbac, cin phéi bdo-vé quyén loi cila ngudi dé
tam, khong cho ngudi cé cira hang lén-hat ban cira héng
c¢ha minh di.

Hai van-dé nay déu quan-trong, ching ta s€ nghi¢n-ciru
rieng mdi vén-dé trong mot phu-tidt.

- PHU TIET NHAT
¢ | -~ Nhiém-vy bdo-ddm cGa ngudi ban.
Ngudi ban phai giao cira hang cho ‘ngwdi mua, nhung
giao r3i khong duge quily nhidu, lam phién nguéi mua lrong
cong viéc buon-ban ctia ngwoi nay. Cai vi¢e quiy nhieu dé
thudng thwong la viee md mdt cira hang twoog-ty & gin cira
hang cii. Cho nén kh&-woc doan-mai thuong cim viéc d6. An-
1¢ cong-nthan sy ngin-cim fy hop-phap, mién 12 khong ¢ tinh-
cach tuyét-d8i, chi nglin-cim trong mot thoi-han, va trong mot
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khu-vire nao thoi; n€n khong, sr ngin-cim sé bt-hgp-phap
vi trai voi nguyén-tic ty-do thwong-mai.

Ddu kh&aréc khing ngéin-cim, ngudi ban ciing bi coi la
vi-pham nhigém-vy bio-dAm n#&u nguedi &y md mot clra hang
méi va did 16i kéo dirge mot 8§ khach-hang cla cira hang cii
(Req. 12-1-1942. $ 1943- 1-17).

Ngudi ban con phii bio-ddm ci nhiing in-ty cha cira
hing thurong-mai. An-ty 1a nhiing tinh-trang khim-khuy&t cia
cira hang ma lic mua, nguoi mua khong thiy rd, hidt rd. Vi-
du: mot quin ruqu, gidy phép da thu-hdi ma nguoi ban khong
néi cho ngudi mua biét; hay mot bing-cip sdng-ché dd hét
han khai-théc ma chii higu cir dem ban. Trong nhing trudng.
hop nay, ngudi mua c6 quydn xin tiéu-hiiy kh&.wée doan-mat,
hoiic xin bét tién ban.

: 2 — Quyén bao - ddm ecla ngudi ban.

A) — Ngudi ban cira hang thuong-mai chira 18y tién
hofic con cho ngweri mua chiu mot phin tidn, dwece htrt’{‘ng
mot quyén wu-tidn 18y ng. Quyén wu-tien day 14 mot vat-quyen,
nghia 1A mot quyén-loi c6 mdt do-vat lam ddi-tugng va XIir-
dung trén ds-vat &y. QuySn wu-tién 8y cho phép chit nog xir-
dung hai phuong-th€ d& bao-vé quydn-lgi: quyén lruy-doat
dudi bit cai 45 vat lam bio-ddm cho minh, nghia la nZu
dd-vat 8y dwge di-nhwgng qua tay ngudi khac, thi cha ng
¢ quyen sai-dp 18y v&; sau day, chit ng c6 quyEn phit-mai,
theo thé-thirc ludt-dinh, d& iy ng, va ldy trwéc cdc chi
ng khic, d6 1a quyén tién sach, C6 thE la c6 nhiu chi ne
¢iing c6 quydn wu-tién trén mot dd-vat va quy¥n-loi cia ho s&
tuong-phan 1n nhau, chirng %y sé phai gidi-quy#t sy tuong.
tranh d6. Nhung d6 12 m6t véin-d& khac khong thudc pham-vi
nghitn-cru cla chang ta. Quy¥n wu-tién clia ngudi ban cira-
hang khéi ddu tir ngay ban cira hang,

Nhirng mudn c6 quyEn wu-tién, phdi cé nhitng didu-kién
sau ndy:

a) Viéc mua ban phii c¢6 mot cong-chinh chirng-thwr xédc-
nhdn ho#ic n€u 1am tu-thwr véoi nhau thi tu.thir nay phbai truoéc-
ba. Trong chitng-thw phai ghi rd viéc phat.mai gdm nhiing y€u
t6 gi, n€u khong, quyZn wu-tién s& chi xli-dyng trén nhiing
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y8u-16 vo-hinh thoi, ohwr ta da bit {(didu 2 S#c-lénh ngay 21-
12-33);

b) Quvén wu-tien phai dwee ding-ba, n€u khong sé vo-
hi¢u, trong 15 ngay k& tir ngdy lam giiy doan-mai (di€u 3).
Ding-ba & dau? Phai dem trinh phong Luc-sr Toa-4n, & diy
s& ghi vao s6. Mudn ding-ba phai lam hai & phigu ghi rd
ngay thang viin-tw doan-mai va s8 ti®n ngudi mua con chiu
lai. Ong Luc-sir giit mot béan, tra lai mét ban sau kbhi da
ghi vao diy ring viec dangba lam rdi. N&u vin-ig doan-mai
1a mot cong-chinh chirng-thw thi xudt-trinh cho 6ng Luc-sir
xem : ndu la tu-chirng-thw, phai irinh mot bin d& luu-irit taj
phong Luc-su (diéu 25). Trong truéng-hgp mén ng dugc trd
din thi quy®n wuo-lien ciing thu-hep din lai. Trén kia chiing
ta di th#v riing, trong vin-ly doap-mai phai ghi gid ca ba
loai v&u-1: I— héang hoa; 2— dungcu; va 3— nhirng y&utd
vo-hinh. Nguoi mua cira hang tra tien duge dén dau thi
nhitng y&u-18 trén nay cling 1in lwot theo thiriy &y ra khot
quyén wu-lien cha ngudi ban, Biu tién la muc hang héaduge
giadi-phong, roi dén mye dung-cy, va nhirng y&u-td vo-hinh 3€
14 nhitng vEu-td sau cing con lai d& bao-dam quyén-loi cho
ngudi ban (dién 2 doan cudi).

B) — Ngoai quy&n wu-tién trén nay, ngudi ban cira hang
con cd quyén xin lieu-hly viéc doan-mai, Po61a mdt nguyén-
t&c phd-thang luat-phap : khi hai ngudi Jap woc véi nhau, n€u
mot bén khong chiu thi-hanh nhiém-vu thi bén kia c6 quygn
xin tieu-hiy sy cam-k@t &y di-

(f day, su tieu-hily c6 thé dung cham dén quydn-lgi cha
ngwéi  dé-lam, cho nén d& ohitng ngwdi nay bi¥t ma dé-
phong, t&-quyén tiéu-hiy, mudo dugc 15n-tai, phai ding-ba
cing voi quyén wu-tién 13y ng; <4 hon th& nira, quy®n wu-iién
in-nhap vio nhirng y¥u-td nlo th: té-quyen tidu-hiy ciing chi
&n-nhap vao nhitng y&u-18 &y ma thoi (digu 3 § 2).

Khi xtr-dung td-quydn tiéu-hly, nguwdi ban cira hang phai
tdng-dat cho cac chit ny dd ding-ba bigt (tirc 12 céc chu ng
di nhan cim c¢& cfra hang clia ngwoi mua) Trong trwdng-
hop viin-tr doan-mai cé giao-ude ring n¥u ngudi mua khong
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tri tin kh&-wde s& dwong-nhién tieu-hdy, su tiéu-hiy ciing
phéi tdng-dat cho nhitng chu ng¢ nay va chi phat-sinh hiu-
qua mot lhang sau sy tdng-dat §y. Lam nhw vay la cdt d&
cho cac chit no, ¢o thd trd no thay cho ngudi mua clra
hang, n€u ho mudn tranh sy tiéu-hay (di€u 3 ¥ 4 va 5).

Ngudi ban co thé phan-tach tirng loai y8u-té dé xir-dung
td-quyen tidu-hiy khong? Vi-dy: sau khi nguoi mua di tra
din, quyén wu-tién cha nguoi ban chi con trén nhitng yéu-
6 vo-hinh. Ngudi bdn co thé chi xin tiéu huy viéc doan-
mai riéng vé nhitng y&u 18 Xy khong? Khong duge. Vi lam
nhur th€ s& fan rd cira hang. Ngwoi ban, mudn tidu-hiay viée
doan-mai, phai iy lai toin-th& clra hang, va hoan lai gia
titn hang-héa, dung-cu theo sw tri-gia cta gidm -dinh-vién
(diéu 3 § 3).

PAU-TIET MHAI

Sw bado~vé nhkirng ekl no' ehla rha budn

Nhitng chli ng di nhan cim ¢ cia hing thwong-mai
cha nha buon khéng phai e ngai gi v& mon tién minh cho
vay, vi di c6 cira hang lam bio-ddm via co6 quyén wu-tién
vé clra hang Ay.

Nhung d8i voi nhitng chii ng khong co bio-dam gi déc
biét thi phai che-ché ho va ngin-cin nha buon diu- di€ém
ho, lén-lut dem ban cira hang di.

Vi the, truoe khi mua mot cire hang thirong-mai, nguoi
mua phai cong-bd cho cong-chang biét (di€u 4 Sic-lénh ngay
21-12-%3). Trong han 15 ngay san khi lam gifly t&, nguwol
mua phii cong-bd viéc mua ban trong mét to bao phap-
dinh thuoc quin-hat Toa-an Thuong-mai & noi toa.lac cira
hang thwong-mai. Trong ban hd-cdo phai ghi ro viéc mua
ban, ngay thang viéc mua ban Ay, tén ho c¢hé & clia hai
bén, tinh-cach va noi toa-lac cira hang, va phai tuyén-dinh
cu-iri trong quan-hat Toa-an. Trong han tor 8 dén 15 ngay
sau, ban bd-cdo Hy phai diing lai mt lin tha hai ciing trong
tod bao Ay,

Viéc bho-cado nay e6 muc-dich cho nhitng chii ng vo bio-
dam dwoehilt viéc ban cira hang, Khong c6 bii-cdo thi viée
doan-mai s& khong cé hiéu-lirec ddi-khang v&i ho, va ngudi
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mua n¥u di trd tién cho ngwdi ban roi, c6 thd lgi phai trd
mot lin thir hai nita. Ta phii nhdn xét sy bd-cdo trén ndy
chi c¢o &nh-hudng riéng ddi vé&i nhirng chl ng vo bao-dam.
Gifta hai nguoi ciing mua mot cira hang, nghia 1a trong truédng
hgp, ngroi cha hiéu dem cira hién ban hai 1dn cho hai nguei
khac nhau, thi viée cong-bd khong coé hicéu-lwe gi hét: trong
hai ngwdi cing mua, ngwdi ndo dwa trinh trwde-ba vin-fwr
ciia minh trirée thi ngudi Ay sé thing, con viée cong-bd nhu
trén di lam trude hay lam sau khong c¢6é énh-hudng gi.

Vi¢e buon ban cta ngudi Trung Hoa & Viét Nam cé riéng
mot sfic lénh nira quy dinh 13 sfic lénh ngay 27-2-1892
ban hanh & Nam-Phin ngay 29-6-92, & Bic-Phin ngay 274-
1901 va & Trung-Phin ngay 11-5-1912. Theo chd chung téi
bi&t, sfic lénh nay van ap-dung, chwa hiy bo. Theo diéu 483
sic lénh ngay 21-12-33 thi khi mot bén mua ban 14 ngwei
Trung Hoa ban bd cdo trén nay con phai ghi t&t cA nhirng
di€u ma siic lénh ngay 27-2-92 bé budc nguéi Trung Hoa
phai khai khi mé cita hang buén ban. Nhitng digu phai khai
dy 14 nhiing di®u ma chung ta dd phan tach & trén kia,
Ngudi Trung Hoa chi phai khai thém tén ho (elta minh va
chia nhitng ngudi bin vdn lién doi) viét theo han-ty va phip
tir, 88 {ruéc tich trong gifly lun-tri, gifly thu€ va bang
bang cua minh. Phai lam thém mot ban b3 cdo dé& tai phong
Luc -sr.

Pi&u 433 trén nay cha siic-lénh ngay 21-12-33 ciing b6-bude
phai lam nhw th& khi m$t bén mua ban thudc sw chi phoi
ciia nghi-dinh ngay 22-4-1910, Nhwng nghi-dinh nay, truée
kia, chi ap-dung & Bic-Phiin ta khong ciin xét Jdén.

I'ré lai nhirng chd ng v6 bao-ddm, ho phii lam th& nado
d& bdo-tdn quyén-lgi ciia ho? Trong han 10 ngay k& tir lin
diing bdo thir hai, ho phai, bing vin-thr pgoai-tw-phép,
phin-khang fai noi cw-tra clia r woi mua di toy&n-dinh,
khong cho nguéi nay tra tién cho chi hién. Ca chlt nha cia
ngudi ¢6 clra hidu cling c6 quy&n Ay, nhung chi phan -kbang
duge d4€n mire s& tién nha dd ddo-han thoi.

N&i ngwdi mua cir tra tifn cho ngudi ban, khong dém
xia d&n sy phan-khing hoic, trd ti€n truéc khi h&t han 10
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ngdy noi trén, hodic tra ién truwée khi cong-bd viée doan.
mai, thi ¢6 th& bi trd mot lin nika cho nhitng chit no : nghia
la nhitng chit n¢ cé6 quyEn ci doi ne & ngudi mua, con
hai bén mua ban thanh-todn véi nhau th€ nao ho khong
cin bi&t dén (didu 4, doan cudi).

Coé th& la sw phan-khing v6 ciin-cir, hofic mon ng lam
nguyén-nhan cho sy phin-khang chi 12 mdt mén no¢ nhd,
cho nén ngudi chii cia hang c6 thd di clip thdm truoc ong
Chanh-én Toa HO d& xin dwoc 1fnh 1i&n; ciling ¢6 thd xin
Iinh ti€n véi didu-kién ky-thdc mot 8§ tida di trd cho céc
chit ng di phan-khang.

B#iu-gid thém 1/8.— Tit cd cic chi n¢ di didng-ba bay
di phén-khang con cé quydn td-gia lén 1/6 trong han 20
ngay sau ldn diing bao thir hai, d& xin ban d&u-gia cfra hang
throng-mai : triromg-hop nay la truong-hop cé sy gian-lan
gitta ngudi ban va nguoi mua dé khai bot di gia ban. Sy
18-gid chi 4p-dung cho nhitng y%u-td vo-hinh ma thoi, con
nhitng y&u-td hitu-hinh nhw dyng-cy, hang-héa khong thd
duge té-gia d& dem ban dfu-gia (didu 632)

Pem cira hang nhap héi. Mot nha buon dem cira
hang cha minh nhap hoi ciing ching khac gi dem ban cia
hang di, lam cho uhitng chd ng vo béo-ddm khong con
tréng duwge vao dau dé 14y n¢ nita. Cho nén S#ic-Lénh ngay 21-
12-1933- ciling da lwu-y d&n trudng hop nay.

Néu clra hang dem nhidp mot héi buon dd thanhlap
roi thi hoi buon phai cong-bd viéc dem cfra hang nhap hoi
ciing nhir ngwoi mua cira hang, theo th3-thire di noi trém
(didu 4 ).

N&u cira hing dem nhap m{t hoi buon sip thanh-lap
thi khong cin phai cong-bd nhw th¥ vi viéc lap hoi buon da
phai theo nhitng thé thire cong-b8 d& cho cong-chung bidt
( chizng-thw 1ap hoi phai dé & phong Luc-su ).

Cac chil ng vo hiao-dam c¢6 quyeén irong 15 ngay ké tir ngay
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ding bao lin thir hai, hay tir ngay ching-thw 14p hoi dé
& phony Luec-sir, @& dén khai & phong Luyc-sir nhitng s8 no
cia minh. Hoi buon deye 15 ngay d& lra chon mat thai-do;
Néu thiy s no to qua thi c¢6 thé xin hiy-bo viee dem cira
hang dé nhap hoi (néu hot di thanh-Yap rdi), hodc xin hiy-bd
viéc lap hoi ( N&a hoi siip stra thanh-lap). Néu hoi nhan cira
hang dé& cho vio hoi thi phai dAm-nhan tit ci cic moén ng, va
phai chiu trach-nhiém lién-doi voi chit hica v& nhitng mon
ne Ay. Nhirng chi ny khong khai-trinh trong théoi-han  luat
dinh, khong co quyén dot hoi gi hot ca.

THET THU SAU
Cim c¢d elra hang thwong mai

Bay 1a mot vige riit dii: biét. Die biét vi ctra hang thwong-
mai la m{t dong-sin nhw ching ta da bi€l; vay ma -déng san
4y lai dem cim-cG dwoc nhir mot bit-dong-san, Mudn hidu
sir déic biét @iy, ta phai bi&t ring muén cim mot dong-sin,
phii giao dong-sha 8y cho chii no giir lam tin. Trai lai khi
ta cim mot biil-dong-san, ta khong phai giao bit-dong-sin
8y cho cha ny. Ly-lo lavi nhitng dong-san khong c6 « cén-
cuder» : ai gitk thi dwoe coi la cia nguwdf 3v; con nhirng
bAt-dong-san thi déu e6 cin-cwde giiv 1o, mdi khi co s
mua ban, cim-cd déu ghi vao cin-cwde Ay, moi quvén-loi
clia sO-hitu-chil, ciia chii ng, d8u cé6 bang-chirng dich-xée,
khong ngai ai xam lin,

Cira hang thwong-mai 1d mot d¢ng-sin, vay ma lai co thé
dem ciim-cd ma khong ciin gino cira hang cho chu no gii.
Bé 1a didu the nbiit ta phai nhé kg,

1/— Co th® cim-c¢d dwoe nhitn: y8u-td gi trong cua
hang thrrong- mai ? Sir cim-cd ~ira hang thuwong-mai chi 6
thé I8y nhitng vCu-td sau pay la. - d8i-tuwgng, nghia lachi cé
the 14y nhitng v&u-16 4y dem c&m-c# thoi: bang hiév, thwong-
danh, khach-hang, quyén thué nha, trir traedng-hegp ngoi nha
ciing thuoe quy&n sé.hiva ctia chii hiéu, quyén dung con
diu cha chi hang, d6 dac, dung-cu ding trong viée thuwong~
mai, nhin-hiéu, biing sang-ch& hinh v& kidu-mau, quyén s&



hitu cong-nghié¢p va viin-nghé. NZu trong viin-tir cim-cé khong
néi rd thi viéc cAm-c8 chi gdm c6 5 y€u-18: bang-hiéu thwong-
danh, quyén dung con dfu, guyén thué nha va khach-hang.

Co hai y&o-t3 khong bao gid c6 (hé cim-co dwoc
la nhitng trai-gquyén, va hang-héa vi hang-hoa col dd lwn-
thong va nhitng cha ng v6 bao-dam chi trong ciyv ¢o vao
nhirng hang-héa &y d& baoc-dam cho minh; néu cho ciim-cd
thi nhitng chli ng nay khong con baoc-dam gi nita ma chi
ng cim-cd ciing khong c¢o6 lgi gi, vi nhirng hing-héa @
ban di rdt dé.

Chii hang thwong-mai c6 céch gi khai-thac sy tién-ich
ca nhitng lrai-quyén vi hang-hoéa khong? C6 thé dem cdm
rieng nhitng dong san dy: khong cim-c8 dwgce nhing yéu-
t§ Ay cung vo&i clra hang thwyog-mai, nhung ¢6 thé cdm-cd
rieng nhu ta dem clim-c§ bit-ci¥ ddng-san gi, nhwng phai theo
th&-thirc riéng cta mdi bft-dong-shn Hy, Vi du mudn cim
mot moén ng thi phdi giao vin-te ne cho chil ny chia minh
r&i 18ng-dat cho con ng ciia minh bigt ( didu 1690 Dan-Luat
Phap; 977; 978 DAn-Luat Bic-phin, va 1,125, 1126 Dao-Luit
Trung-Phdn. Mudn cdm hang.héa phai gino hang-hoa cho chit
n¢, hoidic ky-thac vio modt kho vat-pham ( magasin géncral )
giao chirng-khoan cho chii ng (¢ Viét-Nam khiong ¢d nhitng
kho val-phim nay ).

2/— Thé-thitc.— Viéc cim-td era hang thwong-mai phai
co gifty tr, hodic m3t cong-chinh chirng-thw, hofic mot fuw-thw
co trire-ba. Vin-tr phdi dem trinh Toa thwong-mai & noi
khai-thdc c¢ira hang va & mdi noi c6 chi-nbhanh. S cim-¢8
s& ding-ba vao mt quyén sd riéng; n€u co6 cd bing clp sang
ch&, quyén so-hitu cong-nghiép ciing dd dem cdm-cd thi
con phai dingba & cA $&¢ hay BO dd phat ching-chi vé
nhitng sy sang ché€ va quyén s& hiru Hy.

Thoi-han ding-ba & Toa-d4n 12 15 ngdy sau khi lam vin.
tr. Khong didng-ba thi vige cim-cd vo-hi¢u (didu 12).

3) — Hiéu-qua cia sy cim-cd,—

A) Su cim-c8 mang lai che chit ng mot quyén wu-tien,.—



Y

Bt cir ngwoi ndo ciing ¢o thé xin oug Lye-sir ¢&ip cho mét ban
trich-lyc moi sy dang-ba v& mét cira hang thwrong-mai.

Quyén uvu-tién cia chd ng nhin cim-c8 mot cira hang
thuong-mai phai nghién-ciru v& ba phwong-dién

I — B3i voi che chii ng khac clia pgudi chi hidu.—

a) B8t voi cdc chi ng vo bdo-dam, vi-dy nhitng ngudi
ban hang cho chi hiéu, ngudi chit ng ciim-¢8 dwge quyén tién
sach, nghia 14 dwoc quyén 18y no trwéc, con dau moi dén
phin cdc chit n¢ vo bao-ddm chia nhau.

b) N&u c6 nhi€u chii n¢ cim-cd, thi thir bac cha ho 38
dinh theo thoi-hi¢u nhitng ngay ding-ba; ai ding-ba truéc
dugce 18y ng trurde; n€u hai ba nguoi ciing diing-ba mot ngay
thi ti€n s& chia nhau (di¢u 13).

c¢) Bdi voi ngudi ban cira hang thuong-mai thi quysn wu-
tién cia ngudi ndy di truwée quyén wu-lién clla ¢hd no cim-
c8. Nghia la nguwoi ban cira hang s& 18y no trude. Va bao gio
cling I8y truwede ddn ngwdi chd no cim-cd ¢ didng ba viéc cim
€3 truéde ciing vay.

d) Nhirng mon ti&n phai trda vao Ngin-khd, nhitng tign
aAn-phi ciing dwoc I3y treoc lién ng ciia ché no cim-cd.

2 — D&i voi nguoi mua cira hang thvong-mai— Bay {a
trirdng-hop mot ngudi chi hidu dem ban cira hang ciia minh
sau khi di cim ¢S cho mot ché no. Ta da bict rdng, chii no
wu-tién cé quyén truy doat cai vat lam bio-dim cho mén no
ciia minh. Viy ngwdi chit no cim-c8 38 dudi theo cai cla
hang thurong-mai 8y, s& bit né trong tay ngudi mua nghia la
s& sai-dp nhuw cira hang 8y vdn thude quy€n sé-hitu con ng
cita minh, va s€ cé quyén dem phat-mai theo thi-thitc luat-
dinh d& iy ng. Nhung mudn duge vdy, didu-ki¢n cSt-y€u 1a
chit ny phai di diing-ba quydn wu-tién cfia minh trirge khi
clra hiéu dwge dem ban.

V& phdn nguwoi mua, ngudi ..y co thd tranh viéc sai-
4p d& gitt 14y cira-hang bing cach gidi-trir nhitng quyén
ru-tién, Mudn vay, ngudi bap phii t8ng-dat cho méi chii ng
ru-lién, inh-nguyén xin b6 ra mot s§ tién twong-duvong véi
gid ban d2 (rd cac mon no. N#u 1a mot cira hang di danh
doi, hay dd cho khong ngwoi #y, thi s8 ign dé-cung cé thd
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nho gidm-dinh-vién &n-dinh. Cic chii n¢ n&u cho riing dé-
cung khong diy du sé c6 thé t8-gid thém mot phin muoi
d® dem cira hang han dfu-gia rhung dung-cy va hang-héa
sé khong dwegce td-gid. C3 nhién 1a ndu ngudi mua di mua
cira hang trong mot cudc ban diu-gid réi thi khong thd 13-
gia dugc nira.

3 — D3&i voi chl hi¢u.— D&t voi chd hiéu, ndu én ngay
trd ng ma chi hiéu khong tra, thi chi n¢ s& bach-hen ngwoi
3y phai trd bing mot truyén-phidu cda thira-phat -lai. Sau
han 8 hom k& tir ngdy bach hen, ckit n¢ c6 thé xin Toa
Thuong-mai cho phat mai cira hang. Phai phat mai d& 13y
ng chir khong duge 18y cira hang d& trir ng (didu 9). Bidm
nay trai voi phé-thong ludt-phép. Theo phd-thong luat-phap,
ngudi chil no cim ¢ ¢6 the 14y dd-vat dd eim-c8 cho minh
d& trir ng. Theo diéu 2078 Dan-Luat-Phap, chli no phai xin
Toa 1én 4n cho phép gik d6-vat dy lam cia riéng; theo
ditu 1330 Dan-Luat Béc-Phdn thi chi cdn cé sy giao-woc rd
rang nhue vay trong kh&-wéc cdm-cd la dio; theo didn 1520
Dan-Luat Taung-Phdn thi tradi lai, ngudi chi ng khong bao
gio dwge thanh sd-hitu-chii dd-vat da cim cho minh; nhifng
loi giao woe trai lai déu vo-hiéu (di€u 1521); chi ¢6 trudng-hop
di-vat dem cdm trj-gia khong qua 20d thi chd ng s& duong-
nhién thanh sd-hitu-chd (didu 1525).

Sau khi phat-mai, n€u chi ¢6 mdt chi n¢ uu-tién thi
chii no nay liy ne¢ chia minh khong cé sir khé-khin gi ca,
Néu ¢6 nhi€u chi ng ding ba thi s8 ti€n s€ phan-phat theo
moét thu-fyc rigng.

B) Nhitng bio-ddm khdc cfta nguoi chi ng cim - c8.—
Quy&n wu-tién trén ndy chwa dii bdo - dim quyén -lgi cho
ngwdi chl ng, Con ng con c¢é thd chuydn-dich cira hang Jam
mit mét 80 khach-quen; c¢6 the bi cac chli no khac sai-ap;
co th& bi chil nha kién doi nha, l[Aam m#it ché buon ban.
bB8i voi nhiing nguy-co dy, chll no wu-tién d8u c6 phuong-
phap ddi phe.

1. Doi elra hang di noi khac.— Chi hi¢u mudn doi
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cra hang di noi khéc phdi bao cho chii n¢ di ding-ba 15
ngdy trudc, va phai noi rd s& don dén dau. N&u khong bao
towde thi chAc moén ng s& thinh dac-han, nghia 1a cac chi
ng s& c6 quyén doi phai trd ngay. Chit n¢ c6 quydn phan-
khang viéc doi ché; n&u chii hiéu khong nghe thl cac mén
ng ciing sé thanh d4o-han nhw trén, nu suw doi chd sé lam
cho cira hang mét gid-tri, Ché n¢ s& sai-4p cira hang va
nhw vay s€ ngéin-cin dwoc vide doi chd. Trong tredng-hop
cira hing dwgc doi'chd, chii ng wu-lién va ngui ban cira hang
c6 nhiém-vy phai xin phong Luc-si ghi vao bén canh quyén wu
fién ctia ho noi toaslac méi cia cira hang, Tuy nhién, ludt-phap
khong tién-li¢u sy trirng-phat gi n€u ho quén khong xin ghi
chii, An.1¢ dinb réing n&u ho quén, quyEn wu-tién ciia ho vin
con too-tai, mi€n la viéc doi cira hang khong lam thiét-
hai gi cho nguwdi dé-tam cad (Req. 19-10-43. S 1944, 1.32).
Nhw viy nghia 1a luy treong hop thye-t€ trong méi viec
tranb-tung, quyén wu-tién sé (dn-tai hay bi hiy-bé.

2.~ Mot vai yZu-td cira hang bi sai-Ap.— Mot chi ng
c6 th& sai-dp clra hang, nhwr dyng-cy, hang-héa, d6-dac.
N#u nhitng y&u-td bi sai-ap @y dem phat-mai riéng ré 18t
nhi¢n s& lam gidm giad-tri cira hang. Cho nén luat-phap bo
bugc chit ng &y phai t&ng dat sw chip-hanh cho nhiing chi
ng wu-tién da ding-ba it ra dwge 15 ngay tinh d€n ngay
tgng-dat dy. Nhitng chli n¢ wu-tién dwoc tdng-dat nhu viy
¢6 quyEn trong han 10 ngay xin Toa-an Thuwong-mai cho
phat mai toan thé ¢ira hang ( didu 21); n&u ho khong hanh
dong gi thi nhitng y&u-1& dd bi sai-ap moéi dwoge dem phat
mai riéng-ré. Di€u dang chd ¥ 13, trong iruong-hgp nay,
181 ca cac chi n¢ wu-tién d&u c6 quydn xin phat.mai cira
hang, khong k& 1a2 mén n¢ ciia ho di dao-bhan hay chua
ddo han. Ta phdi chu y didm ni: 1a vi theo phé-thong luat
phap ng chua dao-ban thi chwra tra, chi ng chwra ¢6 quyén
doi; dang 1€ caec chu n¢ wu-tién chua c6 quyén hanh-dong
gi hé&t,

3,— Chu nha kién doi nhd.— Trong trudng-hgp ngudi



ckii hi¢u khong tra tidn nha, chii nha c6 quyén xin tiéu-hiy khe
wére thue nha va troe xoit nguoi thué. Bé blo-ve quyén-loi cha
chtt n¢ wvu-tién, Juat-phip boé bude chii nha phai (8ng-dat
don kién cho ho Li&t, va Toa chi co thd tuyén-an mot théng
sautdng-dat &y. Trong (hoi-gian mot thang § ay, cdc chil ny cé
thé& tra tién cho chdl nha dé trAnh cho chi hiéu khoi bi truc-xufit,

Trong cac khé-wde thué nha thwong-mai, hai bén thu'(mg
¢o thoa thuan ring n@u nguoi thué khong trd tidn nha thi
kh&-woe dwong nhién tiéu-hly va ngwoi thne sé bi troc-xuit
bing mot ménh-¢nh cfp thim. Ong Chanh-an cip thim ve
nguyén-tic khong c6 quydn xét doin v& ndi-dung, nhung &
ddy ong ¢6 quy€n ra ménh-lénh truc-xuiit, vi theo sy thoa
thudn ctia hai bén, kh&€-woc di dwong-nhién tiéa hay réi,
ong khong phii quy&t dioh gi v& ndi-dung ca, ong chi viéc
nhéan- dmh str ticu-hay kh&-wrée roi, nhan ddy, ra lénh trye-
xult ngui thué, Tinh-trang nay ciing nguy-luem cho nhu'ng
chil ng wu-tién nhw tinh-trang trén, cho nén an-1¢ dinh
ring trong truong-hop nay, cha nha ciing phai tdng-dat don
kién cip thdm cho cac chdi no di ding-ba. (Civ. 23.1.1933.
DP 1933. 1.39).

Co6 mol trwong-hop dic bi¢t ta phii lea v 12 tr u‘crng~
ho'p ngudi chl hig¢u 14 s&-hitu-chit ngoi nha dung dé¢ mb
cira hiéu. %) d(ty, khong co6 viéc thué-muén nha cira gl ca,
vi chil hiéu m& chra hléu & nha minb, chi xi-dung qu}en 8O-
hitn ma thoi. Cho nén, n€u nguoi iy dem cim-cd cira hang
thi, trong sw cim-c& Ay, khong bao gdm cai quyén thué-
nha. K& -qua la n€u ngoi nha bi mdt chiing dé- dwong
(créancier hypothécaire) sai-ap, dem phat mai réi, ngwoi
mua nha cho mot nha buon thué, ngudi méy mé tai diy
mot cira hang thwong-mai twong-tir nhuw cira hang cfi, thi
chlit n¢ cdm-cd khong cé quvén gi c6 thd nai ra d& tranh-
chiip voi ngudi thué méi ca (Giv. 21.7.1937. S 1938. 1.137)

TIET THU VI
Quan-ly cira kang thkuwong-mai

Viéc quan-ly cira hang thwong-maila mot viée thong-thudng.
Nguwdi cong-chire, ngwrdi vi-thanh-nién dwge thira - hudng
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mot cira hang thwong-mai phdi giao cho mét nguoi khac
quan-1y vl t minh khong cé quyén khai-thée. Co khi so-
hiru-chii vi ban cong-vi¢e thuong-mai cling giao cho mot
ngwoi khadc quan-ly.

Séc-lénh ngay 21-12-1933 khong #n-dinh didu gi v& viéc
quan-ly. Coé ba thir quin-ly; quan-ly thiu-lae, quan-ly tu-do
va quan-ly doan-mai.

A)— Quén -1y thu-lao.— Ngwéi cht hign thué mot
ngwoi didn - khidn cira hang cho minh hofic Ay - quyén cho
mot ngudi trong nom cong-viéc Hy; tidn thi-lao co thd 1a
mét mén tién nhdt dinb hay mét sudt bach-phan tinh theo
tong-s3 thwong-vu,

Trong trudng-hop thir nhit, s twong-quan gifra nguoi
chit hi¢u va nguoi «quin-y» 1a mot kh&- wée lao-cong
trong trudong-hop thi hai, sy twong-quan %y )Ja mot khé-
wie uy-théc. Nhung trong cd hai truéng-hgp, chi cé nguwdi
chii hi¢u ¢o tu-cdch mot thwong-gia va chi riéng nguwoi y
chiu trach-nhiém vé&i nguoi dé-tam.

B) Quan-ly ty-do.— Trong viée quin-ly tu-do, ngudi
chi hiéu nhwong quyén khai-thic cho nguoi quin-ly trong
mét thoi-gian nbdt-dinh, nhung civa hién vin thuodc sd-hiiu
cla ngudi chi. Nguoi quan-ly, hang thang, trad cho nguoi
chi mot s§ tién nh#t dinh, va phdi chiu nhitng tidn phi-
ton khai thac, thu€ma. Nguoi @y tr lo 18y nhitng cong-
viéc clla mich, tr cam-k&tl véoi cac ngudi dé-tam, hoan-loan tr
chll trong cong-vi¢e buon-ban, mién 1a dirng lam sai su thich-
dyng cla cla hang, dirng lam cho cira hang mft gia-tri,
ngoal ra n€u cd 10i thi dwge hudng ndn 16 thi phii chiu.
B&i thé, & day ngwoi chi hieu khong con la thwong-gia
nita, chi con 14 mdt nguoi dd cho thué cira hiéu cfia minh
thoi, va chinh nguéi quan-ly ne: la mét thwong-gia.

Tinh-trang 3y c6 anh-hwéng d¢#n nhitng chid n¢ cim-
¢8 cha chi hiéu mot diing, va nhitng nguoi budn-ban véi
quan-ly mot diing khac.

a) Doi voi nhitng chi ne cim-cd, nhitng nguoi nay co
quyén sai 4p va phat-mai cira hiéu. Ngwoi quan-y khong



thé ngin-cAn dwec viée dy. Nhung co thl bit ngwsi chi
méi mua clra hang phai i€p -tuc cho minh thué khong?
Vé Dan-Luit, ngudi thué-nha dwgce ti€p-tuc thué nha mic
diu nguroi chit i ban nha di, mién 14 kh&wéce thué-mudn
co nién-hiéu chiic-chfin, vi-du 14 mot cong-chinh chirng-thrr,
holic 13 moOt tu-the di trude-ba (difu 1743 Dau-l.nat Phap,
diéu 1030 Dan-Luat B#c-Phin va ditu 1177 Dan-Luat Trung
Phiéin). Nhung v& thuon;-luat, khong cé6 khodn nao quy#l
dinh r6 rang nhe vay. Hoc.thuy€t cho ring diéu 1743, 1030
v& Dan-Luat 1A nhitng din luat bit-thwong, khong ap-dung
dwoc troug treyng-hop clia ching ta, An-1é thi chwa nhét-
dinh va chi ¢6 nhitng quy@t-dinh cha Toa dwéi, vén - dé
chwa duge giai-quy#t trudge Tdi-cao Phap-vién.

b) Pdi véi nhitng ngwdi dé-tam giao-dich buon-ban véi
ngudi quan-1y.— Nhitng nguoi nay c¢o the twdng rdng ngudi
khai-thac cira hiéu viin 12 ngudi chi.hiéu ma ho di quen bi#t,
con ngudi « quan-1y » chi 1a dai-dién ngudi nay; co thé 14 vi
ho twdng 18m nhuw vdy nén moi tiép-tuc giao-dich vi ho tin-
phi¢m ngudi chit. Viy, ddi voi ho ngudi chd eé phai chiun
trach-nhiém v& nhitng banh-vi cha nguoi «quin-ly » khong?
An-1¢, sau mot thoi-ky do-dw, di dinh riing ngwéi cha higu
¢hi bi trach-nhiém n&€u did cé 16i so-sulil, khong thi- hanh
nhitng bién-phap c6ng-b3 thich-nghi va diy dir d& cong--hing
biét rdng cira hang da cho thué va ngudi thué co todn-guyén
xtr-dung, Trach-nhigém cita chil hidu cin cit vao mot didu 18i,
tirc 14 An-lé¢ d3 dem di&u 1382 Dan-Luat Phap, 713 Dan-Luat
Bic-Phidn va 1177 Dan-Luoat Trung-Phdn 4p-dung & day (Civ.
26-6-1944 ; 7-11-44 D 1945. J.151), Bidu 18i &y co6 thé 1a di quén
kihdng ding bdo viéc cho thué, hay khoéng xéa bo tén minh
trong s& Thwong-mai, Viéc ding bao phii diy da, phai co
tinh-cAch phd-vién réng-rdi, sao cho st loan-bio dwge chiic-
chidn vA nhi€u nguwdi bidt; nhw vay, ngwdi chit hidu moéi co
th& duoe midn trach. V& vidc xba trén trong sd Thwong-mai,
ta di bi€t rdng sy ghi tén khong di 1A mot biing-chirng réng
ta 14 nha -buon; nhung, ngwoc lai trong triréng - hop nay,
khony x6a tén di, ta vin bi coi 1a nha-budn va phai chju trach
nhiém vé swr didu-hinh cira hiéu, trir phi ta chirng-16 dwee
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rdng ngrdi dé-tam, thwc-sw, di biél ro 1a khéng con buon-
ban v& cira hang 3v nita.

C) Quan ly doan-mai.— Quén 1y doan mai nghia la trong
kh& wace quan 1y, hai bén dwong-sir kém theo 161 cam - k&t
clia chli-hiéu ung thuan ban cira hién, né€u nguoi quandy
mudn mua, Khi nao ngudi quan-ly xt-dung quyén mua Hy
thi viéc doan-mai hoan - thanh va chi viée tra thém cho chi
hi¢u 88 tién da Zn-dinh trong kht-uoc.

Ciing ¢6 khi Lai bén giao wee riing trong han bao nhiéu
lau do, nguoi quan-1¥ dwong vhién thanh sé-hifu chii, dén
han, nguoi quan-ly khong phai biy t6 y ki€n gi cA va ciing
khong phai tra théem tién : viee quan-ly duong nhién thanh vice
doan mai. Nhung (8t nhién, truee khi ay, hai bén di Iam
mat-thr véi nhau, va nguoi quan-ly di trd riéng cho chil
hién mot mon tign.,

Nhirng viée quan-I¥ lam dwoihai hinh thire nay phin nhiéu
¢6 muc-dich dé& cho chibi¢u trén no va nguoi mua trén
thug trude-ba cho nén, an 1¢ nhiéu khi hay-bo nbitng viée
doan-mai Ay, cin err vao didu G, sdc lénh ngay 24-11-36
(d6i chifu voi digu 7 dao luat ngay 27-12-1912 cua Phap)
néi ring nhitng kh& woe co muc-dich dfuv.di¥m gia ban
mot cira hiang thurong mai dén vo hiéu; thwe ra, nhu.vay,
chi c6 mat thir la vo hieu, nhung 4n-1¢ di cho la ca kh&-woe
dogn-mai ciing vo kiéu vi co6 mot rgoyén nhan b#it hop
phap, Trong viéc nghién-ciwu cira bang thwong-mai, ching
ta dd lra chon néu }én nhitng vin-dé quan-irong nh#t dé
khdo-sat. B&n day, ching ta di lam xong viée ay.

Trong khi digu-khién ciia hang, nha-huon di-nhién phai
giao dich voi nguoi nay nguoi khac, vei khach - hang cfia
mioh, véi ngeoi ban hang cho minh luon. Su giao-dich Ay
lam cho ti€n-tai chuyén-dich tit 4 rai nay sang nguoi khac,
Co khi la tién miit, co khi dung giey tir d@ thay th&. Nhiing
chirng.thurr thay thg cho tién bac #Hv ia nhirng thwong-phigu,

Thwong- phi€a c6 mét conu-dung rit quan-frong trong
s hoat-dong ctia nha buov, Béi vay chung la phai cha y dén.
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Nhirng thwong-phigu.

B¢ Throng-Luat-Trung-Phin chi néi dén mot thir thuong-
phiZu 1a héi-pbi€u va cbi noi dé€n ¢6 mot lin trong digu 7, khi
liét-ké nhitng banb-vi thwong-mai.

Réi.rac trong vai ba difw, B9 Thuwong Luat Phap noi
d€n nphitng thwong-phiu, nhung cling khéng cho bi&t ¢é
nhitng thwong-phi€u gi va dinh-nghia ra sao.

Ta c6 thé dinh-nghia thuwong-phi€u 12 mét thir phigu cé
thé lun thong mii-mai duge, ding d& xdc-nhan cho ngudi
cim phiu mot irdi-quyen ngén han d& khi d€n han thi doi.
No6i khac di, thwong-phigu 1a mot gifly ne; nguéi cim gidy
ng, khi d&n bhan ghi trong gifly 3y, c6 quyén doi no,

Coé ba tha thuong-phi€u: héi-phi€u, 1¢nh-phi€u va chi-
phigu. Khoi ddu chi ¢6 nha buén hay dung nhifng phi&u nay
trong cong vi¢c buon-ban nén ci ba déu goi 12 thuwong:
phigu, Nhung chi co hdi-phi€u 1a co tinh-cAch thuwong.mai
tuyét-ddi. Héi-phi€u bao gir cling 14 mot hanh-vi thwong-mai,
nhir chiing ta da bi#t. Con lénh-phi€u va chi-phi€u cé6 khi la
mot hanb-vi dan-sw, c6 khi 14 mot hanh-vi thwong sg tay
theo tw-cach ngudi ky phi€n va cong-dung cia tdm phigu.

O chuwong ndy, ching ta sé giip nhitng danbh-lir die biét,
ho#c nhirng danh-tir rit thuwong ma c¢é nhitng y-nghia dic
biét, ciin phai h&t sirc luwu y.

TIET NHAT

H8i phidu
H&i-phi€u theo sy dinh-nghia thong-thuwong cb-didn, 12
mot 18m phi&u ding 48 pguoi ehii-tao (ngudi lAm ra phiéu)

Gy-quyén cho nguéi thu.tao trd mot moén tin cho mot ngudi
thir ba goi la ngudi thu-ich.
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Giio-sw Ripert cho s divh-nghia trén nay la 48 13i-
thei vi mot diing khong con thich-trng véi cong-dung cha
hi-phifn frong kinh-!& nzay nay, va mot ding khac pbai
ditng dén quan-niém eii k¥ cha sr ty-quyén, Ong dinh nghia
hdi-phitu theo ngay ciai muc-dich cita n6, ong vist ring:
Hdi-phifu 1a mot tim-phigu do ngudi chi-tao dwa cho ngudi
thy-ich d& ngudi nay (holic mdt ngwsi khic theo lénh cha
nguwoi thu-ich) dwge quydn doi ngwdi thu-tao phéi tra mot
mén tién vio mot ngay nhit dinh. Sy dinh-nghia nay co
loi 1a khéng cin phii nho d& sy ly-quyén, do ddy, bot
di modt sy kho-khiin, lai cho ta dwge mot ¥-niém rd rang
v& sy ludn-chuy®n cha 1dm phifu: tim phigu do ngudi chi-
tao lam ra; ngudi nay giao cho ngudi thu-ich va nguéi nay
dua cho ngudi thu-tao d& doi tién.

$ 1— Nhirng sw tworng-quan gay ra hdi-phidu,—

Nguoi chi-tao s& di lam ra to hoi-phi€u dwa cho ngudi
thu-ich thuong 1a vi di duge nguoi nay giao cho mot
tdi-vat twong dwong, chfing han mét s& hang-hbéa chwa tra
tién. Vay chi-tao 13 con no cha ngedi thy-ich, ldm ra héi-
phifu d& trd no; hdi-phidn chwa dwge tra ti€n thi ngudi chi
taoc vin la con ng.

Trong hdi-phiu chi.lao yéu ciiu ngudi thy-tao trad tién
cho nguot thy-ich; nhu vay 1t 14 nguedi &y phai co mot mon
tién dy-irit trong tay nguoi thu-tao. Trong luat thwong-phidu,
ti€n do goi la tién dw-kim. Mic diu nguyén.phan tién du-
kim do la gi (hofic 1a cia nguooi chi-tao giri, hodc ld tién
no, hodic 1a tién clia nguwoi thu-tao d& sin d& cho vay) ngudi
thy-tao ciing c6 thé coi nhy con ng cia nguwédi chit tao. Nguoi
thu~tao chi tra tién cho nguoi thu-ich 13 ¢d trai-quy®n cha
nguwoi chii-tao l4n trai-quy&n cha nguwoi thy.ich déu tidu-diét,
néi khic di, chi c6 mot 13n ya Hi€n ma trang-trdi duge hai
mon ng.

Ba ngudi & ba noi ciing bi ding budc trong mét {&m
phigu cho nén thuwong-phi€u cé tinh-cdch mot hanh-vi tam-
gidc, ma muc-dich 1a tiéu-diét hai mén no khic nhau, biing
mét ldn tra tién.
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& day nguoi thu-ich dwge bao-dam r#t chic chin trong
quyeén lgi : khong nhitng aguoi chii-tao phai chin lrach-nhiém
lién-doi voi nguai thy-tao, ma nguoi nay dai voi ngusi thy -
fch doi tién, cling khong ¢6 quyén nai ra nhiéing phwrong-phap
khéng-bién ¢4 thd nai duwoc voi nguwoi chit-tao.

Hoc-thuy€t d3 c6 nhia xAy-dwng d& gidi-thich tinh-trang
&y nhtmg khong c6 két-qua m§j-min. Chiing ta s& khong di
B&u vao vAn-d2 niy vl dé 1a mot vAn-d& hoan ioan ly-thuy#t,

- Sach ndo ciing c6 néi dén.

§2— Pléu-kién hirh-thie — Xin nhfic lai ring mot higp
ube Genéve ngdy 7-6-1930 dd quy dinh thi-la hdi-phi€u va
phén lén nhitng nwéc tham-dy hoi-nghi 4y 4a ban hanh nhitng
nQi-luat phu-hop voi hiép-ude. Higp-wéc Genéve dugce bam;b‘_a'
& Viét-Nam do SAc-lénh ngdy 21-10-36 va Sic-lénh nay duge
ban hanh do Nghi-dinh nuay 8-12-1936. ¢ viét-Nam, hdi-phidu
dugc quy-dinh do Sic-lénh ngay 30-10-1535 dwoe ap-dung theo
Séc-1énh ngay 18-12-1936; Sic-lenh nay ban hanh do Nghi-dinh’
ngay 20-2-1937. Truéc day, She-lénh ngay 30-10-1933 dd duge
ban hanh mét 13a do Nghi-diuh s8 6661 ngay 20-12-1935, Nhirng
thue ra by gio chua co Sic-lénh ngay 30-10-1935. Chi c6 Ske.
ludt cling ngay thang Ky; va Séc-luat nay chi Ap-dung & bén

. Phdp. Mii v& sau méi c6 Shc-lenh ngay 18-12-1936 dem ap-dung
& Viét-Nam quy-ch® ngay 30-10.1933 ciia thwong-phigu va lénh
phi€u. Cho nén, Nghi-dinh ngay 20-2-1937 phai ban hanh S$fc-
1énh ngay 18-2-1936, va ddng-thoi hity-bd nghi-dinh s3 6661 ngiy
20-12-1935, |
‘8&c-lénh ngay 30-10-1935 da chép lai nguyén-vin Sdc-luat
' 30-10-1935: ‘Sfc-luat nay siva ddi Thuong-Luat-Phap ' tir didu
"110 d&n 189 ¥A gifr nguyén nhitng s8 thir-ty cdc didu-khoam dy
'Vi.thé trong sy bi¢n-khao dwoi day, chiing toi din nhitng didu
khodn ciia Thuong-Ludt-Phap, o
~ Theo Sfc-I¢nh 30-10-1935 k& trén, khi lam mot hdi-phidu

¢

r

phéi theo nbitay di¥u-kién sau nay. _ o
- a ) Phai bi¢n 15 viin-thw tao ra 12 mot hgi-phiu. Lam héj-
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phi€u ding ngon-ngit nao thi danh-tir « h8i-phi€u » phai 18y
trong ngon-ngir &y. O chuong II, tiét 11, trang 26, ching t6i
di ghi miu mot tAm hdi-phidu. Nay xin bién lai.

Hug, ngay 30-4-1957 S§ tign 10.000400.
| Yeéu ciu 6ng d&n ngay 30-7-1957 tré cho ong C....,theo
1éah cdaong Zy va nhan hdi-phidu nay, s8 {ieén 10.000d400.—
Ong B. (nguoi thu-tao) Ong A (ngudi chi-1ao)
Ky tén

Ta nhan thiy ring danb-tir « hdi phign » duoe ghi.ro rang
{rong ban-viin. Bo la mot digu cin thiét va co ich, vi h8i-phigu
¢6 mot quy-ch&, phai biéa rd nhuw viy d& moi ngudi bi&t
riing ky vao hi-phi€u thi phai theo quy-ch& &y,

b) Phai ghi sw hdi-thue {rda mot mon {ien nhit-dinh. S
héi-thic c6 th: vidt theo thd-thirc ndo ciing dwoe, mién ia
difn-dat dwoc y-dinh clia ngusi chi-tao bao nguoi thy-tao tra
ti¥n. Nhung su hi-tktc phéi vo di€u-kién, nghia la ngudi thy.
tao chi ¢6 nhiém-vu trd ti&€n thoi, khéng th® budc dwoc vao
didu-kien gi kbac, Chi co th® budc ngui thy-ich phai xully
tai-licu moi dwge ITah tign, dd 12 hoan-thu hdi-phifu, hoic
d&-don hi-pbidu,

N#u trong héi-phia, 83 tifn bién bing chit s8 va s8 {ién
bién bing chit thwong khong phd hop nhau, phai ldy &
san lam biong. N&u 83 1ifn dwge vidt nhidu 1dn birg chir
‘88 hay biing ch&t thwog ma khong phidt hop nhau thi 18y
88 nho nhit lam bing.

¢) Phai ghi tén nguoi thu-tao...

d) Phai ghi noi tra ti€n. Thwong thuong dia<bi cla
ngudi thu-tao co ghi bén cgnh tén ngudi iy. Dia~chi 8y sé 1A
noi trh titn, n&u kbong c6 mdt noi khac duwgc lua chon

H&i-phidu c6 thé chi-dinh mot noi trd tidn khong phai
1a dia-chi chia ngueoi thu-tao, Trong trudng-hep iy, hoi-phiZu
goi 1a h&i-phi€a chi-dinh. H&i-phi€u chi-dinh s& duge (rd
ti¥n & tra-quan mot nguwoi dé-tam; ngudi d¢-tam nay co th}
cling & mot noi voi ngudi thu-tao hay & mot noi khac: khi
ngudi tho-ich dwa hi-phids cho ngudi thy-tao d¢ chuin
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nhan, ngudinay co the chi-dinh mot noi tra li¢n & trong héi-
phifu. Lat nira ching ta sé giai thich v& sy chufin nhan nay.

e) Phai ghi ky-han tra tién. Didu nay ciing bt bugC
nhuwng néu quén khong ghi, thi h8i-phi€u ciing khéng vi
th& ma vo hi¢u; hoi-phi€u s& coi nhw mot tire-pho hdi-phidu
nghia la ngueéi thy-ich trinh ra luc ndo thi ngwei thy-tao
.phéi trd tidn ngay.

Ej-han tt# tin cé th ghi bing hai cach: hojc ghi mot
‘ngay nao d6, vi du 15 thang 7 hodc ghi rding han 3 thang:
"ba thang 4y 13 s k& tr ngdy lam ra héi-phi&u.

Nguoichi-tao khilam hdi-phi€u, cling c6 thé dinh ring hdi-
phi€u s& dwoc ird tién ngay khi dwa trinh, dé 1a tirc pho
h8i-phi&u ( traite payable & vue); hofic irong mét thoi-Ban
ndo do san khi xu#l trinh (pavable & un cerlain délai de
vue) trong truong-hep #y, thoi-han duge #n-dinh k& tir
nghy ngwoi thy-ich dwa trinh hai-phigu. Trong nhitng {rwéng
hop nay, nguoi thy-ich phai xult-trinh héi-phign dé& doi
ti€n trong han moi ndm k& lir ngay tam hdi phidu trir
phi ngwoi chiitac di gia han thi kheng k8. :

"~ Thudong thwdong, ngedi ta hay ghi ring hdi-phidu s& tra
tidn vao gita tharLg hay cudi thing nao dé: giita thing bao
gio ciing 12 ongay 15 va cudi thang bao gio ciling 12 ngay
cudi cung trong thang.

f) Phai ghi tén ngudi ¢6 quyén nhan tidn hay cé6 quydn
cho phép nguoi khac nhan tién. Tge 12 nguoi ma chiung ta
di goi 1a nguai thy ich. Nguyén-vin Sic-tnat ngay 30-10-1935 noi
rding : e nom de celui auquel ou a 'ordre duquel le paiement
doit étre fait». Doan trén khong c6 gi khé Kkhin, chi co
nghia 1A phdi ghi tén ngwoi thy-ich; nhwng doan dwréi ciin
phai giai-thich, Ngedi thu-ich c6 quyén ty minh 1y li¥n
cho minh; nheng n&u nguoi &y mudn dung héi-phidn 42
tra 1iln mot ngwedi khac thi 88 viét vao mit sau hdi-phi&u,
yéu ciie nguoi thu-tao trd {idn cho ngudi nay. Do R céach
bdi-thy h3i-phi€u. Bing s b8i-thy, nguwdi thu-ich ra l¢nh
cho ngudi thu-tao phai trd ti€n cho moOt ngudi dé-tam.
Néu trong hdi-phiu khong ghi riing hdi-phigu s& co thd trd
cho b3t et ngwoi nao do ngudi thyich chi-dinh, thi e ring

Al i, "
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sir chi-dinh khong c6 hiéu-lye, cho nén phai ghi ré «tén
ngudai co quyén nhan tién hay co quyén cho phép nhan tién»
Biéu-khoan iy, trong luat héiphifu, co mot tén riéng, goi la
diéu-khoan I¢nh-hinh (ti€ng Phap goi la clause a ordre.)

Trudce khi Sic-lénh niim 1933 ban hanb, di€u-khoan lénh-
hanh theo hwit thwong-mai o bude phai ghi rd trong phigu
thi phitu mai co hé dem bai-thy duge. Tai Hoi-nghi Genéve,
ngudi la cho ring trong phi€n dd c6 bién rd la hdi-phidu
thi twe ta co bao gém ca diéu-khoan lénh-hanh (theo quan
niém cta cac Juat-gin Dire), tire 14 c6 thé bdi-thw dwoe. Vi
thé cho nen, di theo quan-ai¢m 3y, Sdc-lénh ngay 30-10-1935
(diéu 117 Thuong-Loit Phap) dd quy&i-dinh ring: diu khong
ghi didu khoan lé¢nh-hanh, hdi-phi€u vin c¢é6 thé lwu-hanh
béng cach boi-thy,

g) Phai ght noi vd ngay thang 1am ra hdi-phi€u. Thuong
thuong trude khi kY tén, nguoi chii-tao ghi noi va ngay
thang da lam hdi-phi€u. Co6 thé dong mot con dfiu cé ghi
dia - chi cia ngudi chu-tao ciing duge. Cin bi%t noi Iam
hai-phitu vi héi-phi€n nhign khi dwee lrn hanh tir nwéc no
sang nude kia, do ddy, n&u c6 s tranh chip, co thd xidy
ra sy twong tranh luat phap, nghia th phai tim xem phai
ap dung luat phap cia nwéc nao dé gidi quyt sw tranh-
ch#p &y Iig¢p-ude Genéve A4 tién-liéu truwong.hop nay va
dinh ring v& hinh-thite hdi-phiu, v& theoi-han x& dung
nhitng phuony phip 16-lung va sy tha-die du-kim, néu co
s luong-tranh ludt-phap, phai ap-dung ludt-pbap cla noi
lam ra hdi-phidu.

St ghi chit ngay thing lam ra héi-phi€u cling 1a mot dida
bdt bugc. Muc-dich 1a dé ta bidt vao ngay thang 8y, nguoi
chii-tao dd ¢6 dil vfing-lye d& lam n&i-phigu 4y khong, va dé
bi&t t&1 ngay nao hai- phtéu s& 4 -han.

Hdi-phi€u khong cdn phai trwoc-ba; d&i véi tit ca moi
ngudi, thoi-hi¢u ghi trong héi-phi€u ddu ¢é gia-tri chic-chén.
N&u bien trong h&i-phifu mot théi-hiéu dd qua rdi thi bi toi
gid-mao.

h) Phai cé chlit ky cha ngudi chi-tazo. N&u khong cé chir
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ky clia nguwdi chi-tao, thi h&i-phi€u vo gia-tri, diu ring chinh
tay nguoi chi-tao did vi&t ra hdi-phitn,
Néu chit ky gid-mao, «@ nhi¢n hdi-phidu ciing vo gia-tri.
Néu chi-tao lam ra mot hoi- 1)llifju hop-1¢, d¢ thfi-lac
réi ¢6 nguoi dem iwu-banb, thi vin phai chiu 11l1(,11~nhu.m
d3i v¢i nhtng nguwoi dd ngay linh nhan h&i-phidu Hy.
Thi€u mot didm nao trong nhitng difm trén nay, (o phidu
I&m ra cling khong ¢6 gia-tri mot hdi-phidu. Su ciac-dich gilra
hai bén thy trudng-hep sé la mot sy gino-dich dan-sw hay
thwong-sw, nhung ludt-phap vé hdi-phiéu s& khong 4p.dung
§ 8— Nhirng vai chirh trong héi-phigu.— Nhur ta d§
bi¥t, hdi-phi€u két-hgp bai mdi twong-quan phap-ly giita ba
nguoi chi-tao, thu-tao va thy-ich. Ky-thily, ¢hi co nguwéi chii.
-tao giao-dich voi nguoi thy-tao va nguwdi thu-ich. Con giita
hai nguoi nay khong co lién-tac gi voi nhau cd, nhe hinh

vé sau day:
A

N

B G
Chi c6 A lién-lac v&i B va C gitta B va C khong co swr di
lai gi cd, ciing nbu hai dia-diéin & gitia mol quing dwirng bi cét,
Nhung roi voi tn hidi-phigu do A tao ra, B va C s& phaigiao-thiép
véi nhau; duong giao-lhong duve ndi-lién va chay Lidp tir B

dén C:
A

N

B C
Nhw vay, trong viéc tao ra héi-phi€u, mdi nguwai A, B, C,
déu 14 mot vai quan-trong. Ta phai nghién-ciru rieng tirng
tinh-trang ciin mdi nguoi, '
Aj— Nguoi chu tao.
a-~ Ndng-Lwe. Ngudi chii-tao tam ra t& phidu. bu- fao-tag
iy lam cho y phai chju trach-nhiém. Skc-lénh nidm 1935
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cijnh ring v khong thé khong nhan bao-ddm viéc ird tidn.
N&u y tir choi trach-nhiém &y trong hai-phi€u thi h8i-phidu
s€ thanh vo gia-tri.

Hdi-phigu la mot hanh.vi theong.mai cho nén ngudi chi.
l4o phii c6 di tw.cich, ning-lye 48 lam thwong-mai. Vay
mot vi-thanh-nign chwa dwoc phép lam thwong-mai thi khong
¢6 quyén lam hdi.phi&u, néu da trét 1Am thi c6 quyén xin tidu.:
hity. Nguoi dién bi ¢im quyén eiing khong lam duwge mot
héi.phigu.

O Vigt.nam, theo ¥ chiing t6i, ngudi dan-ba cé chdng,
phii duge ching cho phép méi c6 quydn lam thireong.phisu, trir
phi nguwoi &y dd dwoc chdng cho phép buoén bén rdi ma
cin phai lam thwong-phigu vi nhu-cin budn-ban ciia minh.

b— Nguyén-nhan viée Jam hdi-phidu cha ngwoi chi-tao.
Ngurdi chi-tao s& d7 lam ra hdi-phidu 14 vi ¢6 tien-lgi cho
minh. LAm phi€u Sy dé& trd ne hoide 1A mot phwong.tién vay
tién, Nhung Inat-phap kbéng cht trong d&n nguyén-nhan iy,
cho nén toy hdi-phi€u 1a mot hénh-vi throng.mai, ma nguwoi
khong buon hin cling ¢6 thé tao ra mot hdi.phidu, khong cie
vi muc-dich gi.

Co khi chii-fao va thu-ich céing 1a mot nguroi. Bisu 11l
Thwong-Ludt cho phép ta tgo ra mot hdi.phidu cho chinh.
la huwéng.thy, V& thwe.té, viée tao phidu nhw thé khong ihay
c6 ich.loi gi ro-rét chi ¢6 chi-phi®u thrwéng duoc 1am duéi hinh.
thire &y d@ ngwoi lam chi phi€u 14y ra tién ctia minh giri &
Ngan hing. :

H&i-phi€u c6 thé do mot ngudi thu-dy lam va ky. N&u
ngudi ky phigu x¢ét ra khong ¢o tw-cach thu-iy thi chi riéng
nguol Ay phai chiu trach-nhi¢m,

Trén day 1a troong-hop ngudi chii-1a0 nhé mot ngudi
thay mit minh ma lam hdi-phiu, Con c6 tredng-hop, ngudi
chii-lao ciing nhd nguwoi khac tan: hai - phi€u nhng nguoi nay
nhan -danh minh ma lam héi-phigs: d6 1a héi- phidu thy -
Iérh (traile tirée pour le comptle d'un donneur dordre ). Vi-
du: A ban hang-hoa cho B, chua I8y idn; A khong mugn i
minh doi tién, nho mot nha ngan-hang lam hi-phifu 42 doi ho.
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‘ ;ifnr("mg'-bc_rp nay néu lén mdt viin-d& phirc-iap. Vi-du: .
san khi da trd tidn rdi, B moi thdy ring minh khong no
gi ai ci, vay phdi phin-td ngudi nao? Pban-t§ nha ngin-
hang 14 ché tao h&i-phidu hay phin-t6 A 1d nguwdi dd «ra
lénh » lam hdi-phi&u? Theo didu 115 Thuong-Lual Phap, phii
phfn-18 lai A vi ngudi chii~tao chi c6 trach-nhi¢m déi véi
ngudi cim phidu va nhitng nguoi bdi-thw théi. ‘

B/— Ngudi thy-ich,— a) Nguyén-nhén viéc trao h8i-phidu,

Nguwdi thu-ich phdin nhida la chll ng ngudi chi-lao vi di
b&n cho chii-tao mdt s§ hang twong-dwong voi sd tiEn ghi
trong hdi-phifu, ho¥ic vi mot duyén-co gi kbac. Truoc kia
h8i phidu phai ghi rd sr cung-cip Ay; nay khong cin nda,
d6 la mot nguyén-tic Dan-Luat: digu 1132 Dan-Luat Phap,
didu 704 Dan.Luat Trung Phin déu noi ring sy giac-udc vin
c6 gia-tri mic din 14 nguyén-nhan sy giao-u¢c khong néi
rd trong khé&-uoec,

Tuy nhién, khong phiila cai nguyén-nhan cita hdi-phidu
khang c¢6 Anh hudng gi dén hieu lwe hdi-phi€u, Ta phai 18y
mot thi-du d& din giai didm nay. Vi-du nguoi thu-tao thua
bagc Jam mot hdi phi€u d& trd ne cho nguoi dwroe bac. Hi -
phi€u d6 c6 theé dem lwu.hanh nhu thwong, va nhitng ngudi
dage bdi-thy rdt co quydn doi ti&n ngudi thu-1ao, Nhung
néu ngudi dwge bac trén kia (nguwoi.thu.ich diu tien) khong
d0i duoc tidm nguoi thy-lao, quay tré lai phan-td ngudi chi-
tao, chirng dy ngudi nay co6 thé nai riing hdi-phiu cé mot
nguyén ohan bdt hop phap va hdi phidn s& vé-hiéu. Xem
vay, ta th¥y rding cai nguyén-nhan bt hop phap chi khong
lam cho hdi-phi&u vo hié¢u trong sy giao-dich cia ngwoi duge
bai-thwr, cAm phifu ngay tinh véi ngedi thy tao hay ngudi chi
tao ma thoi. Trai lai trong su giao-dich giita chi tao va
ngudri thy ich diu tién, nguyén nhan b3t hop phip lam
cho hdi-phiu khong cé gin iri gi, khong phat sinh duwec
quyen lgi gi cho ngwdi thy ich, ‘

b) Hau-qua viéc trao h&i-phi€u, — Ngu&i chi-tao trao hsi-
phi%u cho nguei thy-ich la d& trd ng. Nbung khong phai
cir trao hdi-phi€u xong la di {rad duge n¢ roi. Phai d&n hie nguéi
tho-ich d& 18y dwge tidn clia ngirdi thu-tao by gidr chit tao méi
dwge coi 1a da trid ng. Do d&y, mén ng, giita chd tao va thy-ich



— 90 —

vdn tdn fai; khéng cé sir thay ddi con ng; khong ¢é sy
thay th& trai-vy, clia nguoi thu-igo vao trai-vy clia ngudi chi
tao; trai-quyén cla nguod thy-ich ngu co bao-dam gi dic
biét thi sy bio-ddm Fy vin con; theo ngon-ngik luat-phip,
ngudi ta néi ring khong c6 su bign-cii ve lrdi- quydn clia
ngudi thu.ich.,

Véy viéc nhan hdi-phigu co hau-qud gi? Truoe hit,
nguoi thy-ich nhin héi-phidu tire 14 da bing long cho chii-tao
chin lai mot thoi-gian : thoigian Hy 13 ky han d& ghi trong
hi-phi€u. Sau nita, nguoi thy-ich phai doi héi nguai thy-
tao truére dd, néu khong co hiév qud gi mei quay lai doi
héi dwgc nguoi chi. tao,

C/ — Nguoi thy-tao. —

&.— Ti€n duy-kim.— Ngwai thu-tao phii la mot ngudi
cé thye. Nguoi ndy phai ne chii-tao mot s8 tign trong -
dwong véi 88 1ien ghi trong hdi-phi€u. Chit « ng » day phai hidu
theo nghia roug, khong bé buge phai la di vay ciia chi
tao méi la ng. Ne day nghia la nguoi tho-tao ¢c6 mot
mén ti€n ma chi-tao dwoe quy¥n xtr-dung. Nhe mot nha -
ngdn-hang bing long mé mot ngin-muyc d€n s3 tidn 500.000%-
chdng han, 4 ngudi chi-tao tuy tién xir-dung, cfing coi 1a°
€6 no ngudi cha-iao.

88 tién twong-duong veéi hdi-phidu %y, nhu ta di bidt,
goi la tién dy-kim,

Tién du-kim nay khong cdn phai co ngay lic lam héi-
phiZu. Bidu cin thi&t 14 khi din han phdi tra tign, ngudd chiy
tao co tidn dur-kim frong tay ngwéi thuo-tao. Nghia Ia khi
lam héi- phigu khong cin di c6 sy trong-quan gika chd
" tao va thu tao rdi, Sy lrong-quan 8y c6 th® sau méi xdy ra
lam cho khi h&i.phi€ua dac-han, nguoi chi-lao ¢6 mét trai
quyén d8i véi ngudi thy tao. Chi rong trodng-hgp hdi-phigy 24
mét tirc-phé hdi-phi€u thi chi-ta; moi phdi ¢6 du-kim rdi.

N&u dén han ma chi-tao khéug c6 dur-kim hoiic cd _
dy kim ma ngudi thy-tao khong chiu ud, trong moi trc
thuy&t, nguwéi chii tao vin phii chin trach-nhiém,
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Co6 mot trudng-hop phirc.tap v& vin-d& dukim 1a trirdmg_
hop nguwdi chii-tao bi khanh-1an. Khi mot nha buon bi khanh-
tan, thi- khong chii no nao duge riéng ré 14y no cd. THt ci
trai-quy®n ciia nha-buon d2u do quan tai vian (do Toa cir )
thu lai d& phan-phat cho cac chi ne. Vay ti&n du-kim kia, véa
14 mét irdi-quyen cha chid-tao dédi voi thu-igo, phadi do quén-
tai vién thu v& hay ridng ngudi thu-ich duge hwéng?

- Bidu 116 §3 Thuwong-Luat Phap dinh réng quygn s&-hiry
ti€n du-kim dwong-nhién lwu chuyén cho nhitng nguéi litn-
tidp eAm hdi-phién ( Lt la nhitng nguwéi ké~1idp thy-ich tdm .
héi-phiéu ). Bidu luat Ay la két-qua mot sy franh-ludn 1y.
thuy®t vé ti¥n du-kim — ma ching toi khong nhéc lai & day
lAm gi —Ta chi cin bi&t riing didu luat trén nay — theo sw
gidi-thich cia gido s Ripert ma chiéing t0i cho 1a x4c y—
da dwoc bién-ch€ mot cach hd-d8 va chiing ta khong th& ‘theo
vaa-ty ma giai-thich. Trude hét, tidn dy-kim ddy tieu bidu
mot mén no; cai quyEn clia chit-tao 1a mot trii-quy&n, khéng
phai quy&n sd-hiru. Sau nita, khi hdi-phi&u dem b8i-thy ihi
rit c¢6 thé la tién du-kim chwa co, véy thi ciing khong néi
durge 14 ai ¢ quydn sé-hitu ci. Chinh nghia diga 116 $3 nhyr
sau nady: Tign du-kim thuéc quyZn duy nhdt cha ngwsi thy.
ich cu8i ciing ciim hdi-phiu Ticla ngurdi &y ¢6 toan quydn hudng
88 tidn &y mic du ngusi chii-tao d& phi-san; Quan-tai vian
khong cé quyén thu v& 48 phan-phat cho cdc chit ng khac
( Civ.18,1,37.31937.1.89), _-

b.- Hé&i-phigu tri-tao.— Trong hai-phiguy nay, ngwoi thn
tac khong cong no gi nguoi chil-tao, nhung biing l6ng nh4n
lam thu - tao. Nhan nhur vay, nguoi thu-tao nhan tréch-
nhi¢m trd {i&n hoi-phi&u n&u d&n han nguwdi thy-ich xuft trinh
hdi-phi€u d& doi tidn. Pay 1 mot phuong- sach bit-hop-
phap nhing céc-nha budn thuéng diing d? gitt tin-nhism trong -
nbitng lac tinh-hinh nguy ngap. Nha buon sau khi 1am hé&i
phi¥u &y rdi, dem ra mot nha ngén hang dé& chift-khu Ng&n
hang gir héi-phiu, trao tidn cho nha buon san khi trir 85 tidn
l&i. Nhir vy, nha buon ¢6 tién ding vio vide budn ban cla
minh trong khi cin kip, con hdi-phi&u kia, doi gin d&n nydy
d4o han s& xoay-x& chudc ra sau, S



- Hanhevi ndy rd rang la thi&u th anh-thirc ngay !th:ing, vay
hdi-phiu c¢6 gia-iri hay khong? .

Bdi véi nhitng ngudi dé-tam ngay tinh cim hSi-phitu
thi héi-phi€u vAn phat-sinh hau-qud, nghia la ngudi thy-ich
vdn dugc hudng quyEn-lgi nhir thueng-la. :

Gilta ngwroi chi-tao va nguoi thp-tao, vEn-da iy phire-
tap hon. NZu chiing ta cho rlng lam h3i-phiSu ciin phii co
du-kim, thi h&i-phi€u vo-biéu vi khéng c6 duw-kim. Chi-
troong ndy dwge m¢t phin hoc-thuy&t tén thanh. Nhurng sic-
lugt ngay 30-10-1935 khongbé bugc nhu thE, vay thiviée khong
e6 dyr-kim c6 1€ khong phaila mot ly-do diiy dit lam cho héi
phi€u vo.hi¢u; cé 18 phai tim d&n nguyén-nhan cha h3i-phiéa
méi quy€t dinh dugc. Chdng han nhir trong thi-du trén nay,
chi-tac dd lam h&i-phién d& xoay v8n buon-ban mot céch gian-
trd, nhw vay thi hdi-phi€u moi vo-hiéu ( Ripert N2 1757 ).

N&u nhu hdi-phidu bj coi 1a vo-hiéu 1hi ngwdi cim héi-
phiZu ngay tish van duoc hudng quyén-gi ciia minh, nhw
trén dd noi. Tat cA phitng nguoi di ky vao phidu déu cé
trach-nhiém ddi v&i nguwoi nay. Sy ngay tinh day chi la s
chiip-hiru héi.phi€u mot cach hop-lé, nghia 14 hdi-phidu da
d€n tay nguoi 8y theo sy lwru-hanh thong-thudng diu ngedsi
d¢-tam da bi€t ring héi-phigu 14 mot hdi-phidu tri-tao ciing
khong sao, chi c¢iin y khong cé tham-dir vao sy tra-lac dy.

Con ngudi thu-tso, ngudi nay khong ¢6 nhiém-va gica,
ddi véi ngudi chi-tao cing nhir d8i véi ngwdi cdm  phia
gian-tinh. N&u da trot trd (in, ciing khong phin+d lai duge
ngadi chi-tao, nhuwag an 1¢ v& vén dg o4y chwa nh#it dinh,.
ciing c6 khi Toa cho phép ngudi thy-tao phdn-td nguoi chii-tao
vi khong 1& d& cho nguoi nay hu khong dwee huédng loi,

\ ¢.— Chudin nhén hi-phi€u. Ngwoi thu-ich mudn chic-chn s&
* dwge tra tién khi héi-phiu ddo-han, co thd dem hdi-phi&u d€a 42
ngudi thu-tao chuin nbhan. Mot khi dd chuln nhan toc 1a
ngwoi thu-tao nhén rdng c¢b ne. o

Néu pguoi thutao ky vao mét trwde to hoi-phidu thi
chit ky &y c6 nghia la y di chuin nhan. N&u ky vdo miit
sau t& hdi-phi€n thi phai ghi thém chi& « chudin nhan » vi mit
sau t&¢ phiu la d¢ danh cho nbitng nguoi  bSi-thy.
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Mudn chulin nhan héi-phidu phai c6 dit ning-lue iu-cach
lam thwong-mai, vi d6 12 mot hanh-vi theong-mai, |
Su chufin nhin phai vo6didu-ki¢n, nhung 6 th chi-nhan
mot phiin thoi, trong trudng-hep Xy ngudi thy-tao phai ghi rd
38 tién dugc chulAn-nhan 1a bao nhitu, N
- Sau khi dd xac nhén, ngudi thu-tao thanh ra mot con
1o, ma la mft con ng theo lual-l¢ thwong-mai. Diu nay co6
s quan-hé clia no, vi theo ludt throng-mai nhitng ngudi bi ng
vi h&j-pbi€u khong dwge hudng an-han (Ditu 182 doan cudi ),
Nguoi thu-tao khong b budc phai chudin nhan té héi-phign,
irir trirrng-hop ngudi Ay 14 nha-buodn va di buon hang-héa ctia
ngudi chi-tao (didn 124 Thuwong-Luat theo bidn-ch& Sﬁc-Luét
ngdy 2-5-1938): trong trudng-hop Ay nfu ngudi thy-tao khong
chin xdc-nhén, ngedi chit-tao c6 quyEn dodi tidn hang cin
minh ngay, m#c diu truwdc kia 43 wng-thuan cho chju mot
the-han. Theo diu 124%3, khi fam phigu ngwdi chii-tao c6
thd dinh ring ¢fm khong dwgc trinh phi¢u cho ngudi thu-
tdo d& chulin-nhan trir nhirng trudng hop di néi trong dida
#y. Hi-phidu nay lidng Phap goi 14 traite non acceptable, o

§ 4— Sy bdc-lirh héi-phigu. (digu 180)

Hai-phigu ¢6 thé do mot ngudi dé-tam bio-Iinh. Sy béo
linh e¢6 muc-dich lam cho nguvi thu.ich tin riing 16i k{-han, -
hdi-phidu s& dwoc tra tidn. Trong ti€ng Phap ngudi bao-linh
goi 1A donneur d'aval.

A | — Hinh.thirc.— Nguéi bio-linh chi viée ky vao mit
trirére t& hdi~phidu la dd, vi chit ky & mit trude ciia mot
ngwoi khong phéi 14 chii-tao hay thu-tao co nghia la ngudi
4y nhén bdo-linh. Nhung ndu k¥ & miit sau thi phai bién
miy chit «Bon pour aval» (nhian bao-Ifnh )

~ Khi bac-linh phai bién ré bio-linh cho ngudi pdo; néu
khong bién gi thi coi la minh bio-Iinh cho ngudi chi-tao.
Nhung ddy chi 14 mot didm phdéng-doan, c6 thd din chirng
c&r d& 16 ring chinh. ngudi thu-tao duwgce bao-linh ( Paris 3-
11-1952. D.53.S0m.22). o

Ciing c6 thé lam mot chirng-thu riéng d& nhéw s bio-linh
trong truong-hop #y phéi bién ré baoc-linh -nhirag -h&t-philu - -
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nao, s§ ti¥n 12 bao nhitu, n€u khong thi s bie-Ifnh khéng
¢6 tinh cich m{t hanh-vi thwong-mai.

B/ — Hiu-qua. Ngudi bc-linh phai chiu trich-nhiem «2
vi¢e trd tién hi-phi€u, diu sy cam-k& ma minh bdo-[inh vo
hidu ciing vay, chi trir truémg-hop hdi-phidu vo.hiéw v& hinh
thire.

~ Ciling nhw moi ngwdi bdo-linh khéc, nguwoi bdo-1fnh hai.
phi&u sau khi trd tin, c6 quyZn phin-t3 1ai ngudi dwoe bio-linh
va tt ca nhitng nguoi ndo, theo luatl¢ hdi-phigu, c6 trach-
nhi¢m 4di véi ngudi nay.

§ 5— Bdi-thyw hdi-phidu. (digu 117 — 128)

A — Hinh-thire.— B8i-thy h&i-phi€u la phwong phip dem
luru-hanh hoi-phi&u. Ngudi thy-ich bien vao métsau (vi thé goi
la béi-th) to hbl-phléu miy chit «chuyén-hu cho O, X...
d& tuy lénh ong nay», rdi ky 1én. Nguoi thu-chuy2n lai co
thé bdi-thy cho moét ngudi khic, va eir nhw thE, hdi-phigu
dwoc lru-hanh mai. Trong tiéng Phép, nguoi bBi-the goi
1a endosseur ngudi thu-chuyén thudng duge goi 1a endossataire
(diga 117.)

Boi-thr khong c¢idn phai ghi ngay thdng. Pd danh nZu
ghi ngay thang bdi-thw, ihi viéc chuyén-thy duwoc dich-xdc
hon, nhwng luat-phap khong bé-budc.

Nhing néu di bién ngay théng thi phai ghi ding ngay
thang bdi thyr, n€u bign mot ngdy dd qua rdi thi bi 10i gia-
mao. Bid bai-thy thi phai chuy&n - thu toan th& hdi-phi&u,
khong duwgc chuyin-thy mot phin; n%u khéng, sy bdi-thu
s€ vo hiéu; ciing khong dwoc bdi- thg c¢é didu-kién, nhung
sy bdi-thw c6 didn-kien khong vo-hiéu, chi c6 didu-kién bi
coi 1a khong co (didu 117.).—

Su lwu-hanh theo céch bdi-thuy nhw trén, cé thE lam
cho fa twdng riing hdi-phi€u 12 mot chirng-khoan vo ky-
danh. Sir thwe khong phéi th&. Khong pbii citr ngudi ndo
cim hdi-phi€u 12 ¢6 quy&n lanh 1i¥u; ngudi &y phai co tén
trong s8 nhitng ngudi di dwge bSi-thy lidu ti€p, Xem mot
hdi-phi&u, n&n thdiy nhitng sw bdi-thy, cdi no lién-ti€p voi
cai kia thi bigt l1a ngudi cdm phi€u ¢é quyén-lgi chinh-dang.
Visdy ngudi thy-fch B chuydn-thu cho C; C chuydn cho D
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D chuydn cho E thi Ela ngwéi cim phi€u hop-l¢. Néu su
chuy&n-thy bi dit quang, vi-dy khongth8y C c6 chuyén cho D, a
phifu lai dén tay E (do D chuyZu thy) thi nhirng su chuydn
thy khong c6 tinh-cach lién-ti€p, t6 ra rfing C dd danh thit
lac hay bi 14y cdp t& hdi-phidu.

Mdi lin b&i.thy, nha budn ky tén va dong dfu chia minh
vdo hdi-phi€u; nhd th& bi€t ré nhitng ngudi ndo dé lién-liép
bdi thy, Cin phai biét ré vildt c¢a déu co trach-nhi¢m lien déi
vé viéc tra tin h8i-phidu. "

Co thd bdi-thwr cho ngwdi chi-tgo, cing nbu co thé béi-
thr cho mot nguoi dd dwoc chuyén-thu trudc, khong c6 gi
ngén-can ca,

Theo diéu 123 thwong-Luat Phap, san khi ban tra tién
did qua, ngudi cim phifn vAn c6 thé dem béi-thy; nhung
p€u ngudi iy di doi 1ién khong duge va di phan-khing (ta
8& nghi¢n-ciru s pbin-khang nay sau) thi viéc bdi-thw chi
co tinh-cAch mét viée di-nbwong trai-quyén theo Dan-Lugt
(xem 88 C & dudi nay ).

Nguoi bi-thu ¢6 the cim nguoi thu-chuyén dem lwu-hanh
hi-phi&u di&n 119§ 2. Nhurng néu ngwdi thy-chuydn:cir dem hdi-
phi€u lwu-hanb, nghia la lai b@i-thw cho mét ngudi khic thi
viéc bdi-thy vAn c6 gia-Iri, chi khong c6 hieulwe ddi-khang
riéng voi nguoi bdi-thy truedc thoi ( xem C doan cudi).

Nhirng c6 thé 1a hdi-phién bi cim bdi-thy. Ay 1a trudng-
hop trong hdi-phigu c¢é ghi khoadn « vo-lénh », ti€ng Phap goi
la Clause non a Ordre. Chung ta bi&t ring khi lam hdi-phiZa,
ngudi chil-tao phai ghi tén nguéi thu.ich va danh quyén cho
ngudi nay chi-dinh mot nguei khac thu-hwdng (& hi-phide.
B6 lia diéu-khoan lénh-hanh ma chung ta dd bidt. Trudng-
hep ching ta dang nghién-curn day lA trueiong-hop.-trai. lai.
Trong hdi.phidu, s& ghi rdng hdi-phi€n cbi gid c¢ho ngui
thu-ich ma thoi, nguréi nay khong c6 quydn «ra lgah» phéi
trd cho ngudi khdc. Nhu vay, héi-phidu a8 khong .boi-thy
dwge. Theo didu 117 § 2 Thwong-Ludt-Phap, chi c6- thd dem
di-nhugug, theo thé.thu-c DAn-Luﬁt, nghia 1a phnl Mklg-dlgl
cho nguoi thy-tao bikt. R o
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B— Héau-qud,— B&i-thir 1a mot phuong-phép d& luu-hanh
hdi-phi€u cho nén ci hau-qua ciia s bdi-thr 14 dem tor hE;
phi&u di-chuyén tir tay nguoi nay sang tay cgudi kia tive 1a thay
th€ nguoi thy-ich nay biing mot ngudd thy-ich khac sir thay the
Sy tit pbaico mét duyenr-co nhung khong cin phai noi d€n Ric
lam bdi-thy. Nguei thu-chuy®n (tére 14 nguai thu-ich méi) dwge
huédng nhitng quydn-loi cia 1o hdi- phidu, dwge quydn doj
tién ngudi thu-tao, ,

Trén kia ta dd bi8t ring ngudi thu-chuyén phai 1a mot
trong nhirng nguoi dd duoc chuydn-thy lién-1i€p. Ta 47 bidt
ring khong nhitng nguéi 4y phdi c6 tén frong s8 nhirng
ngudi dwrge choyén-thy, ma nhitng s chuy®n-thy gy lai con
phdi ndi-li€n cai no véi cai kia nhu mol soi gidy xich, khong
chd nido duge dort quang. Vi ring n¥u co sy det quang {irc
14 mét trong nhitng ngudi thu-ich troy: dd bi th3t-lac hay
13y cfip to hdi-phi&u. -

Tuy nhién, n&n lac duoc chuyén-thu, ngeéi thu-ich sau
cling ngay tinh khong bigt riing hdi-phi€u dd bi thit-lac hay-bi
18y cp thi vin droc hudng quysn-lgi, khong phai tra tai tor
h&i-phi&n. |

C— Trach-nhiém lidn-doi cia nhitng nguei bSI - the.—

Vigée bdi-thy c6 myc-dich thay ddi ngudi thu-ich tér hii-phidu.
N6éi mét cAch nom-na, viée &y coé tinh-cach mot viéc gan
ng, ciing nhir viac di-nhwong trai-quyEn trong Dén - Luat,
Nhung, trong vi¢c di-nhaong trai-quyvén, nguoi chit ng chi
~bdo-ddm cho nguoi thu nhirgng riing mon ng ¢6 thre. Con
vidc con ng, cé gia-sin, liéu cé tra ng dwoc hay khéng,
ngudi chit ng khong bidt dén, deé 1a mot sur bip-bénh may
-rii ma ngudi thu-nhuong phdi chiu. ,

Triti lai, trong vigc bdi-thy hdi-phigu, nguei bSi-thir cb
trach-nhi¢m bao-ddm voi nguai thy-chuy®n ring ngwoi thy-
tao £€ trd ng. Sy bio-dam &y xtong phai chi rieng ré cho
méi nguéi bdi-thr ridng vei ngwoi thy - chuy@a ciia minh
Sw bdo-ddm &y rong-rdi, bao gdm t4l ca nhitng ngwéi di
lAn logt bdi-thy to h8i.phi€u: &t ci nhitng nguoi &y
d8u phii lién dé&i chiv trach nhiem véi nguéi cim phiga
thy-ich cudi ciung. Tuy nhién sy lien-déi & day khong phai
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14 mot sy lién-doi hoan-toan. Trong su lien-déi boan.todn’
ch® no chi ciin ki¢én mdt con n¢ 12 dd ngin-cAn dwgc 18-
quydn khoi bi tiéu-diét thoi-higu d8i voi 18t ca cdc con ng
khéc; va tft ca cac con ng cé th¥ phai trd tién 14 tr ngdy
khéi kién; trai-lai, & day, mudn dat hai muc-dich fy, ngudi
thy-ich cudi ching phai ki¢n it ci céc ngudi dé b8ithy ; di-
phién 1a n&u khi kién, t8-quyén di bi thoi-tieu d8i voi ngudi
b8i-thu nao rdi, thi sy thoi-tién van la thi-dic cho nguwdi
b6i-thy &y, Vi-dy ngwoi thy-ich ki¢n ndm ngudi boi-thy 13
A,B,C,D,E; néu ddi v6i A, B té-quyén di bj thoi-tien thi
A, B ¢6 quyén nai sy thoi-tién &y, chi con G, D, E phbai chju
{rach-nhiém. Nhitng nguoi béi-thy bi kién nhw vdy ¢ quyen
phan-t3 lai ngudi chi.lao, ngudi thy-tao ; va, mdi ngudi boi-
thi lai con c6 quyén phan-td lai nhitng nguoi hBi-thy trude
di di-chuy?n cho minh t& hdi-phidu.

So sanh nguoi chivtao véi ngudi bdi-thyw thi trach-nhi¢m
ngudi chi-tao nidng hon; ngudi ndy di tao ra hdi-phidu cho
nén bao git ciing phai chiu traich-nhiém. Con ngudi bai-thw
¢6 thd giao-woe voi ngudi chuydn-thy cla minh ring sé khong
bao-dam la hdi-phidu s& duwoc tra tién, hodc chi bao-dam riéng
cho nguoi thu-chuydn cla minh ma khong bao-dam cho nhitng
ngudi thu.chuyén vé sau: do la diBu-khoin cidm.hdi-thy, ma
ching ta di c6 néi d&n.

D— S bit-d&i-khang . hirng phwong-phap khang-bi¢o, Bt
46i-khéng & day la bt ddi-khang voi ngudi thu-ich codi cang,
ngudi cim phidu cudi cing. Theo lé-thudng thi khi ta di-
chuyln mot quyen loi gl cho mot nguoi khic, ngudi.nay chi dwec
huémg cAi quy¥n-loi &y nhuw ta ma thoi, nghia 12 khong nhidu
hen; khong réng hon dwoc. Viee 4y rit d& hidu, vi ta khéng
the nhwong duge cai gi ma ta khong co. Vi-dy, A la chd no
B, dem trdi-quy#n iy di-nhwong cho C. Nhung trai-quytn vo-
hi¢u, chfng han la vi la no c& bac. Trai-quydn vo-hi¢u dbi
véd A, thi cling vo-higu d8i vai C 14 pgudi thu-quyen cha A,
va'C o€ khong doi’ dugc B phii trd no. Nhung ludt-hdi: ifu di
nguyc lai nguyén-tig dy. BiEn 121 Thueng-Luat-Phip dinh riing
ngrdi thu-tao khéng c6 quydn dem ddi-khdng véi ngudi thy-
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¢6 thé doi-khang riéng voi nguoi chi-lao, hay nhitng ngudi
thu-ich treee. Didu-ki¢n ¢dt-yu la ngusi cim phi€u phai ngay
tinh, Ngay tioh day khong phai la khong biét ring hi-phi€u
6 the bi khang-bién. Bift nbu viy ma cir nhan phidu vin
la ngay tinh. Nguoi cim phitu chi ¢é thé& bi coi la gian-tiﬁ-ia,
bi mat quydn-lgi n¥u di thong-dong gian-tra voi nguoi bdi
thir cho minh. Chiing han biét riing ngudi bdi-thu cho rainb,
di gian-doat t&m phidu cia nguoi chii-tao. Hon nira sy
gian-ira phai c6 ngay lic hai bén bdi-thy cho nhaun. Néu chi
v& sau ngudi thu-chuydn méi hidt sy gian-trd cia ngudi
b&i-thir thi khong quan-hé. -
Trén kia ta dd noi ring nhitng phiwong-phap khing-bién
¢6 thd ddikhang riéng voi nguei thy-tpo va nhirng ngudi
thu-ich truée khorg dem ddi-khang dwoc voi nguoi ‘thy-ich
sau cang. Nhuw vay co ngbia la c6 nhiing phiwrong - phap,
khong riéng bidt d&i voi ngudi thy-tgo va nhitng ngwsi thu
fch truére, va nhitng phirong-pbap ndy cé thd khang-bién
v&i ngudi thg-ich sau cing.
Th& nao la nhitng phweng-phiap khiawg-bién riéng biét?
Do nhitng 1¥-do lam eho sy giac-dich gilra ngudi ‘thy-tao
voi nguoi chi-tao (hodic mot ngudi thu-ich trueéc) thanh ra
vo-hiéu, khign cho nhirng nguéi nay khong thd doi dwgce
ngwdi thu-tao phai trd tién hdi-phiZu. Ching ta d& din mot
thi.du ma irdi-quyén clia ngwoi chi-lao vo hi¢u, vi nguyén
nkan bat-hop-pbap vi la ng c& bac: Nguwoi thu-tao sé khoag
vién dan dwge lj-do Hy dé tir chéi khong tra tién cho ngudi
thu-ich. Tinh trang cla ngu¢i thu-tao ciing khoéng boa:gi
néu trai-quyén cha nguoi chi-tao da bi khau-trir (pghia la
hai bén d€u c6 n¢ nhau va hai mén n¢ ngugc chiéu &y
da khiu-trir mén no vao.moa kia), hay la kh&-irée dilta chi-
tao va thu-tao di bi tiéu-hly ‘am cho ngudi nay khong
con cong-ng gi chu-lao nua. e
_ Thé nao la uhing phuwong-pbap khang-bién khong  riéng
' biet? Quyén-loi cia nguwei thu-ich 14 & 16 ‘hdi-phidu, .do -t
hdi-phid¢u phat-sinh cho nén néu chinh h&i-phi&u. vo higu, thi
ngudi thy-tao co th& nai sy yo-hi¢u &y chdng lai ngudi thy-ich
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Chong ta da bidt rang uan hi-phitun phii  ghi nhiing chi-
{i&t gi. Thifu nhirng chi-tiét ma lnat-phap bit bugce phai ghi
thi t& héi-phitu vo-higu vd khong mang lai cho nguwiri thu-
ich quyén-loi gi ca, cho nén nguoi thulgo co quy&n-nai
sir vo-hieu dy. Ngodi nhirng su khuyét-didm v& hinh thire-
con c6 nhirng khuyél-didm v& noi-dung. Nhimng khuy#ét-diém
nay, néu cé hi¢u-hre lam cho h&i-phién vo gia-tri, thi ciing ¢o
th® ddi-khang véi nguai ciim phitu, vi {8m phitu di vo-gia-tri
thi nguoi cim phitu khong khac gi ngudi cim o gify bac
gia, Vi-dy, nguoi thyu-tao dd xéc-nhin hdi-phidu ma khong
o6 At Lr-cach, ning-lwe 48 xéc nban thi c6 thd nai su VO
tu-céch chong voi nguei cim phidu. Ngudi dién ciing V&Y, vi
srr ung thudn cia ngudi dién khong cd gid-tri.

V2 nhitng hdi-phio tra-tao, chiing ta biét ring nhirng
h&i-phigu nay khong co mot nguyén-phan xhc-thire. Chang
ta ciing hiét ring theo nhifng nguyén-tic ludt Dan-si, thi
nhirng sy cam-ket khong ¢6 nguyén-nhan, hay pguyén-nhan
p&t-hop-phap déu vo-hiéu, Vay nhitng hdi-phigu {ra-tao phai
coi 1A hiru-hi¢n hay vo-hi¢u? Vin-dé nay ta da nghi¢n-ciru
roi (trang 92), nay khong ciin phai trd lai.

s 6— Su bdi-thy bt chuyén-quyér.

Sy bSi-thy ma ta vira nghién.ciu & trén co muc.dich
lguhanh to hoi-phidu, di-chuyén trai-quyén tir nguoi nay
sang ngudi khac. Ngodi ra theo ditu 122 Thuong-luat Phép
ngudi ta con cbd {th2 bdi-thy héi-phidu ma vén lam chii hdi
phiéu, khong di-nhwong cho ngudi dwge bdi-thir. b6 1a treong
hgp bdi-thy fiy-quy&n va bdi-lhwr cim-cé. Trong trudmghop
tht nhéit, nguot duec boi-thy chi 1a mot nguoi thu-dy cua
pgudi thy-ich, ¢6 nhiém-vy phan mon tién trong hdi-phifu.
Vi la ngudi {hy-Gy cho nén ngudi cdm phigu khong ¢ quyén
b&i-thr hdi-phiéu (chi cé {h® béi-thu iy-quyén cho nguwdi
khic) va nguyén-tic « bt 4di-khang phitng phirong-phap khéng
bién» (xem 88 D § 5) khong ap-dung cho nguoi thu-ay. Trong
truong-hop thi-nhi, ngwoi thy-ich dem cim h&i-phiu cho
mot ngudi dé-tam. Ngudi ndy co thd s&-hanh moi quyEn-loi
cna ngudi thu-ich, cb quyén doi ng kbi d4o-han, Bhung
khong c6 quyén xir-dung tdm hoi-phiga, khong bi-thy dwoc;
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nfu dem bdi-thy, chi coi 12 mol vige boi-thy Gy-quyén. Con
v& cdc phrong-phap khang-bign cia ngudi thu-tao, thi nguyén
tic « bt d3di-khang» duge dp-dung & day.

§ 7—.Vige trd tign h&i-phiu, (didu 135 — 148)

Vigc tra Li€n 14 giai doan cudi cung irong hanh-trinh lwn
thong ciia mot t& hdi-phifu. Viec trd tidn dy tidu-diét trai-
(uyén clia nguoi thy-feh, va, ludn thd, tieu-hiay tor hdi-phidu,

A) -- Xuft-trinh Wdi-phidu,— Khi d&n bhan, ngwdi thu-ich
mdi co quyén doi ti€a. Chung ta dd bidt cdch - thirc tinh
ky-han cho mot té hai-phidu vi d3 néi ré treng doan danh
cho nhitng diéu-kién v& hinh-thire.

D&n han, khong nhitng ngudi thu-ich cé quydn déi ne
mad con co bdn-phan xufi-rinh to h3i-phidu d3 doi ng
nita, Theo luat Dén-sw, nguei chit ng cé quyén doi no
hay khong thy y, nhung v& luit Thuoog-se ngudi cdm
hdi-phiéu bo budc phidi trinh hdi-phi€u dE doi n¢, La
vi mot ding ngudi thu-tao c6 the di séra soan d& tri ng,
vao ngdy &y, c6 thé 14 qui han nguoi §y 44 phai ding moén
li€n vao viéc khadc mit roi. Vi mot diing khac, 14t ca nhikng
nguoi k¥ tén trong hdi-phifu déu co trach-phiém lign-dei,
n€u cham dwa phife <6 thé lam cho trach -nhidm cha ho
phai bi didu-dong.

Hai-phi€u phai xuit-trinh cham l4m 14 hai ngay sau khij
dd déo han. Nén nhé ring trwee ngay &y, nguwdi thu-ich khong
¢6 quyen doi tifn ma ngwoi thy-tao cing khong c6 quyZn tra,
vi ky-han trong hdi-phigu phii coi 1a ¢é loi cho ¢ hai bén
chll ng va con no. Didu 137 Thuwong-luat Phép néi rling nén
ngudi thu-tao trd tién truée ky-han thi phai chiu 14y moi
sy rii ro cé thé xdy d&n. Tuy nhién, trong h&i-phiZu cé thd
- u&re dinh cho ngudi thu-tao trd trude ky-han, sau khi di chi&t
khdiu di s§ tidn 18] teong.dirong.

Gip trudng-hop bAt dic di khong xufi-trinh dwoe hai
phi€u trong han luat dink, nguén -&m phigu phai béo che
ngudl di b8i-thw cho minh bigt va phai ghi viéc cdo-tri 8y
vao hdi-phiZn. N&u tinh frang Xy kéo giai qua 30 ngdy thi
héi-phigu coi nhir khong dugc tra Li¥n va c6 thd xd-dang
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nhitng phuong-phéap 5. lang. Truong-hop biit diic di day,
trong luat gm la nhitng trudng-hop bAt-kha-khang, nghia la
phai ¢6 sy can tr& khong thé& bi€t trwoe dwoe va khong the
vugt qua duge, Su dinh-cong ciia nhan-vién cdc ngdn-hang
dwoe coi 1a mot truong-hgp bii-kha-khang.

NZu nhat-han cfa t& héi-phifu nhim vio moét ngiy cha-
nhat hay mol ngay !& thi nhat-han 8y s€ lui lai ngady hom sau

B)— Tra tién hdi-phiu. '

1*) whi nguwdi thy-ich xudi-trinh hdi-phi€n thi nguéi thae
tao phai tra ti€n, khong duwgc an-han nao h&t, vi trong viéc
thwong-mai, cin phai 18y nhanh-chéng va tin-nhiém lam déu.
Mot ngwi dé-tam, mot trong ohitng ngudi bdi-thy co thé
ditng ra trd tién thay cho ngudi thu-tao, va nguoi thy-ich
phai nhén.

Ngwoi thu-tao phdi kidm-soat xem nguwoi trinh phigu cé
phai 124 mot ngudi cim phidu chinh-dang khong, nghia la
pbii xét xem cac viée bii-thy co lien-1i€p khong, Ngudi dé
tam khong thé ngin can dugc viéc tra lién dy; ciac chil ng
cha ngudai thu-ich khong ¢6 quygn lam saidp trong tay ngudi
thudgo. Cti c6 hai trirong-hop sy trd tifn co thé bi ngin
can ;

1) Nguoi cim phi€u bi pha-sin; sw phé-sin lam che
ngudi ciim phiu m#t quyén 18y ng, cho nén quin-tai vién
cha sy phé-shn c6 quydn ngiin-cin nguovi thy-tao trd tién
cho ngudi cdm phién.

29 Tr hdi-phifu bi thit lac hay bi My ciipj ngudi the-
ich c6 quy®n ngin cin ngwoi thy-tao trd ti€n cho ngudi nao
xuiit-irinh t& phigu da bi thit lac hay 18y clp. Po6 chi mai
la mot phuwong phap phosg bi. Mudn l8y dwegc ng, wgudi
thu~ich phai bdy 16 chirng<t xin mot ménh-i¢gnh ciia ong
Chanh-dn cho phép )Nnh ti#n (nbung phiai bdo-dadm trong 3
p#im); hoidc cling co thd xin ngudi bBi-thy cho minh lam
cho mot hdi-phidu kbhdc, nguoi bdi-thy sau ciing phai xin
nhitng nguwdi trude bi-thw lai. PE dE-phong nhitng sy bit-
tiéen &y, hoi-phi€u dwoc phép lam thanh nhidu bin (didu
141 Thuong-luat Pbap); nhung nu ban thit-lac 12 bin dd
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dwoe nguwai thu-tao chudin nban thi mudn dwge linh (i€n
phai ¢6 ménh lénh cla ong Chanh 4n cho phép (dida 143),
Trong hoi-phifu ghi s tién bao nhiéu thi ngwoi thu-tao
phai trd ngdn #y. Theo luat Dan-sy, ngudi chi ng co
quyén bit con ng phai trd cA moéon no mét e, (rir tredong
hop con ng dwge Toa cho an-han. Theo ludt Thuong-su,
ngwroi thu-tao, vE nguyén-tic khong dwge xin Toa cho an-
han, nhung néu nguoi Ay chi trh dwge mot phin no thi
nguoi thu-fch ciing phai nhian. Ly-do la vi npudi Hy trd
duoc ngidn nao thi c¢ic ngudi chi-tao va bdi-thy bot dugc
trach-nhiém di ngiin fy; sau nita, moén tidn di 1¢a hay nhd,
nguoi thy-ich ciing dung duge dé dang trong viéc thwong-mai,
Tra tidn & dau thi phai dang tién dwoc lru-hanh & diy;
ndu hdi phi€u ghi mot sd ti€n ngoai-té thi phai tiuh ra noi-
té ma tra, theo théi-gia vao ngdy di duwgc chi - dinh; néu
khong chi-dinh thoi-gia ngay nao, thi tinh theo thoi-gia nhét-
han t& hdi-phidu.
3') Phan-khang viéc nuwdi thy-tao khong trd tién, hay
khong xdc nhén hé&i-phigu. — (ditu 148 — 150.) -
a.— Trudng-hop phai phan-khang.— Khi nguoi thu-ich
xufit-trinh hdi-phidu dé& nguwoi thu-tao chuiin nban hay tra
tién ma nguéi nay khong chiu thi ngwoi thu-ich phai lam
gidy to phin-khang. Vay thi c¢6 hai thir pbén-khang, piao-
khang vi khong chulin nhan va pban-khang vi khong tra tién.:
Ngud¢i thy-ich khong bo budc phai dwa trinh hdi-phién
d& nguwdi thu-tao chudin-nhén, trir phi trong héi-phigu co
noi ré rang nhur vay, — nhung n€u da duva hdi-phidu ma
ngudi thu-tao khong chufin-nhan thi nguoi thu-ich b6 buge
_phéi JAm t& phan-khang. Néu di phan-khang viée khong
chulin-nhan rbi thi sau nay khong clin phai dwa héi-phi&n
d& doi tidn nira, tirc 14 khong cin phai lam to phin-khang
vi ngudi thu-tao khong chiu tra G#a. ’
Khi nguoi thu-fch trinh hi-phida doi ién ma ngudéi thu-
tao khong chiu 1rd thi b6 bude phii 1am 1o phan-khang.
Chi c¢6 hai truomg-hop dwge mifn phén-kbang:
1)— Khi ngwoi thu-tao da bi tuyén &n pha-sin; khong
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ciin phai phan-khang vi nguoi pha-san khong dwoc pheép
tra no cho ai nita ca; —

9) — Khi ngudi chi-tao dd bi tuyén &n pha-sin ma hoi-
phigu Ia mot hai-phiéu khong durge phép dua trinh dé chuin-
nhan. Chinh ra, tinh-trang pha-sén ciia nguwdi chu-tao khong
co Iié~n-can gi dén pguwoi thy-tao va ngwoi thu-ich, Nguoj
no vin phai trd no ngudi kia, vay thi nguoi thu-ich van
phéi trinh hgi-phidu d& doi ng va phai lam to phan-kbang
n&u khong dwgc toai-nguyén. Nhung irong tredng~hop ma
h&i-phigu c6 khoan clm doi chuin-nhan thi gid-tri tdm pbidu
rAt kha-nghi, cho nén ngudi cim phifu dwgc mién phin-
khéng.

Sy phan-khang 12 mot viée phi&n nhiéu va tdn ti€n cho
nén thuwong thwéng trong hoi-phigu c6 ghi mién phan-khang.
Ditu-khoan pay trong ti€ng Phap goi la «clause de, retour
gans frais», hay 12 esans protéts. Khi di¥u-khodn do chinh
ngudi chit-tao ghi thi it ca nhitng nguoi cim phidn vé
gau khong ai phai phan-khang ca. Néu do mot nguoi boi-
thir hay ngueoi bao-linh ghi chu thi chi co hidu-lgc ddi voi
nhitng ngwdi 8y thoi.

b.— Hinh-thire va thoi-han phan-khang. — Su phan-khang
do quan-1y vin -kh& hay thira-phat-lai chirng nkin va lam
bitn-ban. Phai phan-khang & noi tri-quan cha ngudi thu-
{ao. Bién-bdn phai chép lai & héi-phidu, phai ghi réing da
doi titn nguoi thu-igo ma ngudi ndy khong chiu tra.

Theo skc-lénh nim 1935, phai phan-khang trong hai
ngiy «co lam viécr, sau khi h&i-phidu dén han: d6 la thoi
han phéan-khang vié¢c khong tra {i8n. Néu la phan kbang vige
khong chiu chuin nhan héi-phi€u thi phai lam trong han di
_&n dinh cho vi¢c xuSt-irinh hdi phidu d& chuiin-nhén,

Sau khi phan-khang phai cdo-tri cho nguai di bdi-thu
_cho minh trong han 4 ngay; mdi ngudi boi-thy lai phi cao
tri cho ngudi b&i-thy truwéc, lrong han hai ngay, cir nhw
th& cho d&n khi nguwyi chii-tao dwge céo-tri' sy phén-khdng:
N&u hai-phi€u c6 nguwoi bao-linh thi nguoi nay ciling phai
dugc cao-tri.

 Phén-khéang rdi, viéc cin thiét cho ngudi cim phigu la
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lam th& niao dé ldy dwge ng. Ngudi iy phai sit hanh nhitng
phirong-phap té-tung.

$ 8— Sir-hanh nhirng phwong-phép t8-tyung

A} — Nguwoi cim hdi-phidu c6 quyén sir hanh phuwong-
phap t8 tung d&i voi 18t ca nhitng ngudi ndo d4d ky vdo
hi-phi&u : chi-tao, bdi-thy, thi-tao, baodinh, vi t4L ca nhitng
ngudi nay déu la con ng cha ngudi cim phigu, d&u céd trach.
nhiém vé&i ngwdi cdm phigu, va trach-nhiém &y la trach
nhiém lién-dot

Nguoi cim phidu ¢ thé ki¢n tdt cd nhirng nguoi nay
cung mot hie, hoiic chi chon mé¢t nguwdi trong nhitng ngudi
Ay ma kién. Sau khi kién ngudi ndy réi, nguwei cidm phigu
van co th® kien mdt nguwdi kbac, nhung c¢d nhién 1a chi dwoc
trd ticn mot ldn thoi.

Nguwdi nko dd trd tién cho ugudi cim phi€u cé quyén
phén t3 lai nhitng nguwdi kbac, nhung chi kién dwgc nhitng
nguoi di ky vao hdi-phigu iroéc minh thoi. Bi nguwoc gioag
lwu-théng cha tdm hdi- phidu nhu vay, ngwoi ta s& trd lai
doan xich diu tidn 1A ngudi chii-tao; dén lwgt ngedi nay
thi chi con c6 thé phan té nguwoi thy-tao nita thoi.

B) .. Mudn phan-t3 dwoc thing loi, nguwdi cim phidu phai
doi d&n nhat-hav chta to hdi-phi€u, n&u ngudi thu-tao khong
tri ng cho minh hay chi trd dugc mot phin théi, va phai
di phan-khing nhwe giai-thich & Lrén.

Nbung theo didu 147 Thwongdudt Phap, c6 ba trwdmg-
hop ¢6 th& khéi-té trudc nhat-han Hy:

a) Nguwoi thy-tao tir chdi khong chiu choiin-nhan (mot
phiin hay toan-th tdm hdi-phi€u);

, b) Nguéi thu-tao dd bi an pha-sin hay & tinh-trang khong
" {ra duoc no hay di bj sai 4p vo-hidu-qua nghia 14 khong cb
tai-san gi;

¢) Nguoi chii-tao bi tuyén-An phé-sin ma hdi-phi€u lgi
1a mot hdi-phi€u khong dwoc phep xuiit-trinh cho nguwdi thu
tao d& chudn-nhan.

Néu nguwoi cdm phi€n dd quén khong thi-hanh nhimg
th&-thire phén-khang va xudt-trinh hdi-phi€u nhw luat dinh
thi m#t quyén phan-td. Nhitng truong-lop mit quyén phan
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t6 dwoc luat-phap liél-ké han-dinb nhue sau, ngodi ra khong
c6 truwong-hop nao khac:

1— Quén khong phéan-khang trong han luat dinb, sau
khi khong dugce trd no;

2— Quén khong xuit-trinh hdi-phidu d& doi ng va phan
khang trong han mot nam, n¥u la tirc-phé héi-phiéu ;

3— Quén khong trinh h@i-phidu d& do6i ng niu trong
hdi-phigu c6 diu-khodn midn phin.khéng;

4. Quén khong phin-khang viéc ngudi thu-tao khong
chiu chulin-nhdn hdi-phi&u, n¥a hdi-phifu ~é bé budc viée
xuft.trinh d& cbhuln-nbén;

5 Tir chdi khong chin nhan ti¥n cha ngooi dé-tam ty
can-thiep d& tré ti®n hdi-phidu (xem B 3 7);

Quy&n phin-td bi trudt-chi 1a quyZn phin-t8 ngwdi chi
tao va nhirng ngudi bdi-thy (digw 156). Con d8i vél nguwoi
thu-tao, ngudi niy bao giv ciing 14 con ng cho nén cd
phién ngwdi cim phi€u vin ¢6 quyén kién ngudi nay; nhirng
sir so~suft trén kia cfia ngudi ciin phidu khong cé anh-hudng
gi dén trai-quyén clia nguoi Ay ddi voi ngwdoi thu-tao.

C)— Nguoi cdm phidu, si-hanh nhitng phuong-phap t8
tyng dwge quyén doi: (ditu 152)

a_ S6 tién ghi trong hdi-phidu;

b— Titn ldi theo [¢ thwong-mai k& tir ngay héi-phitu
dao-hao ;

c— Tién phi-tdn, k& ci ti¥n phi-tdn phan-khang.

D)— Thoi-tiéu nhitng phwong-phap td-tung.— Cac td-
quyZn, sau mot thoi-gian khong xtr-dung, thi bi tiéu-diét
khong xi-dung duge nira. Do 1a sy thoi-tieu hay 1a tieu-diét
thoi-hiéu,

‘Theo di€u 179 Thuong-luai Phap:

a)— D81 voi nguoi thu-tao, 18-quyén clia ngudi cBm phiu
bi tieu-di¢t sau ba ndm k& tir nhit-han h&i-phidv.—

b)— Bdi véi ngudi chii-tao va nhirng ngudi bdi-thy,
thoi-gian &y la mot niim k& tir ngdy phén-khang; ndu hoi
phi&u dwoc mwidn phén-khang thi k& tr nhit-han cha hdi-
phigu.—
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¢)— Giita nhitng nguwdoi boi-the voi nhau, thoi-han tiéu
dict la 6 thang k& tir ngay ngudi bdi-lhar dd tra ng hodc tir
pgiy ngwoi Ay bi kién ra Toa.

Thoi-tiéu trén nay coé thé bi gian-doan n€u di cé6 don
kh&i-t8, hay néu ngu¢i thy-tao cé hanh-dong gi c6 tinh-cach
phén no ching bhan tra tidn lii, trd d& mOl phin li&n gdc;
nhung chi rieng d8i véi ngudl ndo dd bi ki¢u hay da@ co
nhitng banh-dong &y, thoi-tién méi bi gidn-doan ma thoi. Vi
du c6 nim ngudi bdi-thy A. B. C. D. E; nguoi cdm phidu
dé don kién C; ddi voi C thoi-lieu trén nay bi gidn-doan,
nghia la thoi-gian did qua rdi khong ké nira, 18-quyén ciia
ngwdi cim phi€a ddi véi C chi cé thé bi thoi-litu sau mot
nim nita k& tir ngay co6 an vin chip-nhan don ki¢n. Va
chi rieng d6i voi C la thoi-tieu dd bi gian-doan ma thoi.

Khi t5-quyén di bi thoi-tiéu thi mén ng coi nhuw di dwoe
trd roi. P6 chi la mot sy phong-doan, nhung kbong dwge
phép vién din chirng-co d& hily su phéng-dodn dy. Chi co
1&i thi-nhdn clia ngudi thu-tao méi cho phép ngwdi thu-ich
1§y dwge no thoi, Ngoai ra nguoi thy-ich con ¢ the budc
ngudi thu-tao, hay vo goa ciing thira-k& ngwoi nay thé réog
ngudi thy-tao khong con ng gi cd.

Nhitng thoi-tiéu ngia han trén nay khong duge dp-dung
ndu da co6 in-vin xit ngudi thu-tao phai tra tién ; hay néu nguoi
thu-tao dd 1am vin te riéng nhan ng; viéc lam vin-tw nay
¢6 hau-qud bifn -cdi mon ng hdi-phi€u ra moét moén ng
thworng: trong hai (rudng-hop nidly, thoi-han tidu-diét sé 14
thoi-han phd-thong Inat-phap, tirc 1a 30 nim theo Dan-luat
Phap digu 2262, 15 ndm theo Dan-luit Bfic-Phan digu 363,
va 10 nim theo Dan luat Trung-Phin dia 936.

Ta phii nhin xét riag nhitag thoi-tidu ngdn bhan trén
nay chi ap-dung cho nhirng t-quya ciin c vao t& hdj
phifu. Giita cic dwong-sw, con ¢ nhirng s lién-lac khong
A0 nbdp véi hdi-phifu, khong phat-sink & hdi-phi€u va vin
tSn-lai sau khi nhikng thai-han ticu-diét trén nay dd qua roi:

a) — T8-quyén cha nygudi chu-tao ddi voi ngwoi thy-1ao.
Ngudi chi tao lam ra té hdi-phifu la ding mot phwrong-tién



— 107 —

48 doino; ndu nguoi thu-tao chwa ira tigén hdi-phigu tirc
la chwa trd ng, va nguoi chi-lso van c6 quyén doi.

b) — Té-quyén cua ngudi mang phidu ddi voi ngudi da
b&i-thw cho minh. Sé-di ¢6 sy bdi-thy 1a vi nguoi cim phidu
cd mdt trai.quyén ddi voi nguoi bdi-thy, Su béi-thy khong
bi&n-thd, khong bi®n.chi cai thé-chét cha mén ng Hy, chi
12 mot phwong-tién 48 trd ng, cho nén diu khong con xir-
dung duoc td-quysn phét-sinh & hdi-phi€n véi moi sy tign-lgi
clia no, ngudi cim phidu vadn kién dugc ngudi bi-ther cin-
ctr vao trai-quyén cfia minh.

¢) — Té-quyén chia ngudi bi-thy hay nguoi bao-linh da
tra ii&n cho ngudi cim phidu. Nhitng ngudi nay dd trd ng
th& cho nguwoi khac trong khi chinh ho khong cé trai-vu gi,
khong cong-ng gi nguwdi cAm phidu. Viée trd ng 8y di lam
igi cho nhitng ngudi ¢d nhiém-vy phai tra ng, cho nén ngudi
b&i-thy, nguodi baolinh trén kia c6 quyén doi lai, bing mét
t&-quydn biét-lap khong lién-can gi d&n hdi-phidu.

TIET (HU HAI
Lénk-phiéu

Lénh-phigu la mgt chirng-khoan trong do ngudi ky-nban
cam-ki&l & tvda mOt s tién nhit dinh, vio mdt ngay nhit
dinh cho ngwdi thy-ich ghi trong chirng-khodn, hofic cho mot
nguwdi khac, theo'lénh cia ngudi thu-ich nay.

Lénh phiu. ciing do sicluat ngay 30-10-1935 quy dinh
citng voi hdi-phigu, Nhitng didu ching ta dé giai-thich v&
hdi.phi€u ciing ap-dung cho lcnh-phléu, vay khong cdn phai
nhic lai & day.

Nhwng, khac véi hdi-phidu, lrong lénh-phidu chi cé hai
ngudi giao-dich véi nhau: ngudi chi-tao (vira la chi-tgo vira
Ja thu-tao) va ngudi thu-ich, vi th€ khong c6 vén-d& du-kim,
cling khong c6 vin-d& chudin-nbin.

$ I— Hinh.thire
Lénh—phléu phai lam theo mot hinh-thiec, nhﬁt dinh. Bo-bude
phai ghi trong lénh-phiga:
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1-- Bigu-khoan lénh-hanh, hoic danh-iir «1é¢nh phiZuo»
theo ngon ngit duge dang trong viée ta-td to phifu;

2—- Sy cam-k&t vo diéu-kién tra mot mon ti€n nh#t-dinh;

3— Ngay phai trd tién, tirc ta nhdt-han cda té phidu

41— Noi trd lign;

o— Tén nguoi duge linh tién tire 14 ngirdi thu-ich;

6— Noi va ngay thang lam ra 1& phiu;

7— Chir ky clia ngudi chii-tao.

Thigu mot chi-li€t nao lrén nay thi t& phi¥u khong co
gia-tvi mét 1o lénh-phi&u, khong do luat Thuong-mai chi
phdi, nhirng dirge coi nhur mot gifly nhan no; v néu cé ghi
didu-khoan lénh-hanh thi c6 th? b8i.thy d& lwn-hanh dwge.

§ 2— Tirh-chét,

Khéc v&ri hoi-phiu, lénh-phidu khéng phai bao givr citng
la mét hanbh-vi thwong-mai. Pay 1a mdt quan-ni¢m &3 ed,
c6 th® noi 14 A4 15i-thdi ma sfic-luat ndm 1935 con gid "!:;i_
Cir theo cai hinh-thire — bé budc phii c6 didn-khodn Fnh-
hanh — thi 1¢nh-phifu phéi coi )& m¢t hanh-vi thwong-m ai
ciing nhu hdi-phi€u, vi chinh cai hinh-thirc 4y di lam cho
h8i-phi€u cé tinh-cach thwong-mai.

Trong linh-trang ludt-phép hié¢n thoi, lénh-phi&u chi co

tinh cach thwong-mai n€u do m¢t nha budn lam ra d& diing
vao viéc thirong mai. B&i thE cho nén dign 636 Thurong-luit

Phap, sira dbi do sic-luat ngay 30-10-1935, dinh ring n€u
irong lénh-phi€u chi ¢6 chit ky chia nhitng ngedd khong phai
la nha buon, va n&u khong phai da lamn ra vi nhitng viée
thuwong-mai thi Toa Thuong-mai phai di-ly sang Toa H¢, n&u
bi-den thinh-cdu nhw vay.

Lai digu 637 ciing noi riing n€u trong 1énh-phiéa viea co
chir ky ciia hha buoém, vira ¢6 chit ky clia ngwéoi thwong thi
viéc tranh-tung thu¢c thim-quydn Toa Thuong-mai: ta cé
thé noi ring sy can-thiép ciia vidt nha buodn vao sy luu-thong
to l¢nh-phi€u did lam cho t¢ phe€o Zy co tinh-cdch thwong
mai.

Ta cdn phai nhé réng chi khi nao lénh-phi&u cé tinh.
cach thwong-mai thi nhitng didu-luat quy dinh ché-do hsi-
pPhidu md&i dem ra &p-dung duoe,
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Duti day 14 mau mét to lénh_phidu

Hué, ngay 30-4-1957 S& tisn: 10.000$00
Bén ngay 1-6-1957 t6i s& tra cho A, bay theo lénh
- cua ong &y, d& d5i 14y t& I¢nh-phiZu nay, ad ti&n 10.000$00
(Tén, ho, chir ky clia ngudi chi-tao)

TIET THC BA
Chi-phiéu.

Chi-phi€n 1a mdt chirng-khodn phat-dat vé mdt nha ngan
hang, hay mot dinh-nghiép ddng loai, 4¢8 ngudi cim phidu
duge trd mot mon (i¥n d& du sin cho nguwi Hy xtr-dung

Ciing nhw h&i-phi€u, chi-phidu co ich-dung 4% tré mot
moén ti€n, nhung dic-tinh chia chi-phidu 1a phii dugc thi-
hanh ngay, ti€én phai trd ngay khong co ky-han nhu hdi.phi&u,

Cing nhu hdi-phidu va lénh-phidu, chi-phiéu da duoc
quy nbit tai hoi-nghi Genéve. Bigp-ude vE chi-phidun ky ngay
19,3.1931, nhung vi hié¢p-wéc co danh quydn cho méi qude-
gia dinh doal v& nhidu di€m, cho nén sr quy nh#it khong
duge hoan-todn, vin con nhidu ¢hé di-dong gifra nhitng néi.
iegt clia cdc qudc-gia di tham-dy hoi-nghi.

Chi-phi€u dwgc quy-dinh & Vi¢t-Nam do sic-dénh ngay
36.10.1935. S#c-lénh nay duge Ap-dung do sic-lénb ngay
18.12.1936 - ( ban hanh theo Nghi-dinh ngay 20,2 1937) -va sira
ddi do sfic-lénh ngay 24.5.193% dwoc ap-dung theo sic-lénh
ngiy 4.1.1939 ( ban hanh ngay 8.2.1939 ). Truvoc day shic-lénh
30.10.1935 di dwec ban hanh do Nghi-dinh ngay 6.1.1936 s8
44. Nhirng thwe ra( ¢fing nhur truéng.hop hdi-phi&u v lénh-
phi€a ) lic bily gio chwa c6 sic-lénh ngay 30.10,1935, chi c6
shc-ludt cling ngay &y. Sfc-leat nay chi ap-dung & Phap; v&
sau, woi ¢6 sc-lénh ngay 8.12.1936 dem ap-dyng & »iét-Nam.

Cho nén Nghi-dinh ngay 20.2.1937 phai ban hinh lai sfc-
l¢nh  ngay 30.10.1935 mét 1in thé hai, ddng thoi tidu-
hiiy Nghi-dinh s& 44 ngay 6.1.1936.

Sic-léenh ngay 30.10.1935 d& chép nguyén-vin she-lnat
cling ngay fy ciia Phap. S#c-ludt nay séra d8i dao luat ngay
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11-6.1965 va van gir ngoyén s6 ihir ty nhirng diéu-khoan dao
luat dy. Vay nhirng dido-khodn chung 101 vi¢n din duoi
ddy tirc la nhitng didu-khoin dao ludt ngay14.6.1865 da stra
d5i lai. Dao luat nay in trong Thuwong-Luat-Phap, ti€p theo
ngay sic-luat ve hdi-phigu va lénh-phidu.

Chi-phi#u 12 mot chirng-khoan dung thay ti€n t¢ dé tra
ng, mot chi-phiu khéng khic gi mét urc-pho hai-phi&n
(h®i-phi€u phii trd tién ngay ), cho nén luat-l¢ chi-phi&u
cling dap theo luat-lé hdi-phi€u, Nhung phai nhé riing, vé
tinh-ch#i, hai thr phidu nidy khac nhau. H3i-phi€u bao gio
ciing 14 mot hanh-vi theong-mai, Chi-phi€u chi 14 mét hanh
vi throng-mai khi nao do mot thwong-gia phat hanh dé
ding vAo cOng viéc thuong-mai cia nguoi Ay,

5 4 — Th& 18 vé hinh thire.

A)— Nhitng chi-phidu thuwong ding. Chi-phigu cé thd
lam biing gidy t& nao ciing dwge, nhung cac nhd ngan hang
di c6 1¢ quen cip cho khach-hang mot quydn chi-phifu eo
cuéng, ding dén dan x¢ d€an diy.

Lam chi-phi€u c6 nhitng diSu-kién nay phai tudn theo
(diéul) :

1— Phai bién r8 vin-thir minh lao ra la mot chi-phiu;
ding ngon-ngir nao thi danh-tir « chi-phigu » phai trich trong
ngon-ngit &y. Néu khong noéi ré nhw vay thi vin-thw khong
¢6 tinh-cach chi- phi&u, nhung cé th& hdu-hi¢u voi mot
tinb-cach khéc, chiing han c6 thd coi dwge la mot vin-lr ng;

9— Phai ghi sy yéu cin nha ngén-hang tri mét mén tién
nhit.dinb. Khi mon li8n dugc ghi vira biing chir 38 vira bing
chit throng ma khong phi-hep nhau thi cdn-cir vao 86 tién
ghi biing chit thudng; khi 80 titn duwoc ghi nhide lin ma khac
nhan thi cin-ctr vao $8 nho nhét (digu 9) :

3— Phai ghi tén ngwdi thy-tao, tire 14 ngudi phdi tra tién.
Ngudi thy-tao ddy bao gio efisg la mot nha ngan hang hay
mot dinh-nghiép ddng loai, khong ihe 12 mot tw-nhan; (diéu 3)

4— Phai ghi noi tra tién;ngu khong ghi thi noi &y dwong
nhién la dja-di2m di ghi bén canh tén ngudi thu-tao; né€u ban
canh tén nguoi thy-tao co ghi nhign dia-didm tbi 4y dia-didm
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ddu tidn; n€n bén canh 1én ngwoi thy-tae khang co ghi dia
didm ndo, thi noi trd tidn s&€ la noi toa lac co-s& chinh cla
ngwdi thu-tao; (didu 2 ).

5— Phai ghi ngay thang va noi da lam ra chi-phigun, Nén
khong ghi ro lam & dau thi coi nhuw d& lam & dia-diém co
ghi bén canh tén ngudi chii-tao (di€u 2, doan cudi );

N&a khong ghi rd ngay thang thi chi-phi¥u veé-hiéu, tuy
nhién, mic diu sy vé-hién Ay, nfu chi-phi&u khong céd du-
kim, nawoi lam phi€u vn cé6 thé bi hinh-phat (xem§ 2,B
duéd nay ). Khi nguei 1am phign ghi sai ngay thang thi c6 the
bi truy-t8 v& t6i gid-mao, nhing chi-phi€u vdn cé gia-tri: diBn
28 5 2, dinh rfing ndu ngwdi thy-ich xuft-trinh chi-phigu d&
lanh tién trrée ngay da ghi ld ngay lam ra chi-phiffu, thi chi
phi¥u coi nhir phii dwge trd ti€n ngav xuft trinh; nhue vay
c6 nghia la chi-phi€n hirn hién tuy rang th&i-hiéu khong
dang sir that,

Nhitng chi-ti&t trén nay bt budc phidi ghi trong chi phiu;
ngodi ra ngudi 1am phifa con c¢6 thd ghi them mot vai khodn
khac: cé th2 chi-dinh chi.phiu, nghia 12 yéu cdu chi-phigu
s& dwroc trd & tri-quan moét nguwoi dé-lam, nhung ngooi dé-
tam nay phai 12 mot nha ngan-hang, hay mot s& chi phitu buru-
dién; ciing co (hd chi-phi&n dirge bdo-iTnh; droe midn phan
khang ; durge ghi thém khcan hoan-thr: 18 cd nhiing diém
ndy thd-l¢ dé&u nbur hdi-phidu ching ta di bidt rai.

'Ta nhén th¥y rling trong nhitng chi-tigt bt buodc phii ghi
vao chi-phi€u khong th&y noi dé€n ngudi thu-ich, nghia la
ngwsi dwoge Iinh 1i8n, 1A vi khi chi-phi&u, khéng ghi tén ngudi
ndo thi ai cAm chi-phi€u ngudi iy dwge 1Tnh ti&n., C§ nbién
ngudi lam phi&u c6 thé ghi r6 tén nguwéi dwge linh ti€n trong
chi-phi€u, d6 14 chi-phi€e ky-danh ; hoiic ghi riing titn s& trd
cho ngudri cdm phigu, d6 la chi-phiZu vé-danh.

Chi-phifu ¢6 th® 1Am thanh nhido bdn nhwng chi riéng
trong trudng-hop 14m ra & nwée nay ma trd 1idn & mot nwéc
khic; trong trudng-hop %y bit budc phai 14 mot chi-phiu ky-
danh phdi ghi tén ngwéi dege 1inh ti#n trong chi-phi€u, va
mdi ban phai ddnh s6 (ditu 49).
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B) — Nhiing chi-phi¢u dic-bi¢t.—

1) Chi-phitu cé gach. (diéu 31 — 39).— Chi-phi€u ¢t gach,
titn: Phap goi 1a cheéque barré, 13 mot thir chi-phi€u trén mit
¢6 hai gach dong doi. Bic.linh chi-phi&u nay 1a chi c6 thd
dwoc tra tién cho mot nha ngan-hang hay moét khéch-hang
cha ngan-hang #y. Nha lam luat khong noi cho ta bidt thd
nao la khach-bang cha nha ngan-hang, c6 tht cho khéch-hang
14 nguoi nao co6 ngin-muc & ngan-hang.

Chi-phi€u c6 gach co tién-ich tranb dwge sy rai ro thit-
lac hay hi miy ciip vi ké ciip khéng th® mang phi&u di linh
tidn dwoc; hai nira c6 khi nha ngan-hang khong cdn phai
phat tién ra, cbi viéc ghi s8 ti®a clia chi-phi€u vio ngan-muyc
khacli-hang c¢hia minh.

Chi-phi#u c6 tht gach theo hai ciach; chi gach bai giong
khong thoi, khong bién rd nhd ngén-hang ndo, thi la gach
khong tén (ti¥ng Phap goi 13 barrement général); né€u gach
hai giong, roi lai bhién (én mot nba ngdn-hang vao giira
thi 12 «gach c6 tén» (li€ng Phap goi 14 barrement spécial).
Tén ngan-hang phai bién dich-xac, n€u chi bién « ngan-hangs,
khong ré ngan-hang nan, thi 12 gach khong tén. Gach khong
tén co the ddi thanh sach cé tén; trai lai, gach co tén khong
x6a di duge d& ddi thanh gach khong tén.

Ai c6 the gach chi-phi8u? Nguéi chii-tao, ngudi cim phidu
déu c6 quyén gach phi€u nhu trén,

Né&ua 1a gach khong tén, chi-phigu chi c6 th& trd tidn cho
mét nha ngAn-hiang, moOt s& chi-phi€n buru-dién, hay mot
khach-hang ciia nha ngaAn-hang; n€u la gach co6 tén, thi chi
nha ngan-hang d& c6 ghi tén giira hai gach c6 quy&n linh
tién.

2 Chi-phi€u thi-thwe,— Nhiu khi nguoi lam phitu yéu
cin nhi ngan-hang thi-thec t8m phidu. Sy thjithye 16 ring
nguoi lam phifu co dib ti&n dy-Irir, c6 dy-kim & ngan-bang,
nhir thé t&m phidu s& c6 gia-tri chiéc-chén. Khi phi€u dwgce
thi-thwe thi nha ngan-hang c6 trich-nhiém phai gifr s8 ti¥n lai
darh cho ngudi cim phifu cho d€n khi h&t han phai xuiit
trinh chi-phiu (vé sy xuft-trinh xem § 4 dwoi day).



~— 113 —

§ 2— Phat-hanh chi-phi&u

A) Ciing nhu héi-phiZu, viée phat-hanh chi-phidu gay ra
sir lién-lac gittu ba nguoi. Ta s& nghién-ciru tinh-trang cia
rigng mdi ngudi theo phuong-phap ta di ap-dung ki khio
vé& hai-phién.

a.-— Nyuwdi cha-tao,— Ngudi nav «ra lénh » cho nha ngan
hang tra ti€n cho nguai thu.ich, hoidc cho chinh minh ; {rong
tredng-hgp ndy, ngudi chi-tao tw minh Irinh phigu d2 linh
ti¥n, tor chi-phiu khong khac gi i bida-lai

Trong viéc 12m chi-phidu ngwdi phat-hanh khong thd vira
1a chi-tgo vira 13 thu-tao, diu rdng ngudi &y 13 mot nha
ngdn-hing, nghia 14 dit twcich lam thu-tao mot t& chi-phifu,
Chi c6 mot trudrng-hop ngudi phat-hAnh co thd lam chi-phi&un
d¢ chinh minh phAi trd; d6 la trwdng-hop mot nha ngan-
hang ¢6 hai co-s&, va chi-phiu 3y phai la chi-phiga k¢.danh
(bien rd tén ngwoi thu-ich) (didu 6 § 3).

Ngwoi chi-tao 1am  chi-phigu cho mot nguei dé-tam, co
thé 1a d& trh no, c6 th& 1a d& cho vay; cai nguvén-nhan
iy khong cdn bi€t d&n, ciing nhur khi 1am hdi-phi€u. Nhurng
trong sir giao-dich giffa chi-tao va nguéi thu-ich cai nguyén
nhan cila chi-phidu, n&u duge chirng 10 14 co tinh-cach hit
hop-phép thi chi-phi&u vo-hi¢u, chfing han lam chi-phidu d&
tri mot mon ng co bac, Sy vo-hidu chi duge cong-nhan trong
sr giao-dich gilta ngudi chi-tao va ngudi thu-ich thoi. P&i
voi nguti d¢-tam cdm phifu ngay tinh, cAi nguyén-nhan bt
hop-phip khong cé Anh-hwdng gi dén hiéu-lee clia chi-phigy
ca.

Nhirng v&n-d& nay, ching ta di giip rdf khi ching ta khéo
vé h8i-phi&n.

Nguiri chi-lgo n&o lam chi-phidu d& ty minh Iinh tién,
phii ¢6 dii tw.cach nfing-luc d¢ nhan ng. Ta bigt ring theo
Dag-Ludt, nguei mic ng khi tri ng phai trd cho ngudi co
d& ninglye, tuecach nbén tin: ai trd sai thi phai tra lai-
Nguyén-ilc 8y duge ap-dung & diy Chi ciin co néng-lurc tir-
cich nhdn tin ma thei; khéng cin phai ¢6 niingdwre tu-cach
lam thwong-mai, vi chi-phi€u, tw.th®, khong phdi chi vi cai
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hinh-lhirc cia ndé ma o tinh-cach mét hanh-vi throng-mai.

b.— Ngwoi thu-tao.— Khéi thity, khi dao luat ngay 14-6
1865 dit ra chi-phidu, ngudi thu-tao cé tha 1a mot wr.nhén’
Nhung trong thre-t8 nguoi 8y bao giov cling la mot ngén-
hang. Sdc-lenh ngay 20-10-1935 xac-nhan tinh-trang 3y va dinh
riing nguoi thy-'go buo i cling phai la mot ngan-hang, hoic
mot dinh-nghiép dong loai (didu 3 va 58). Nhirng nguoi trong”
mai (trung-gian budn ban chirng-kho&n), nhirng vién 10ng
giam-d8¢ guy Ton-Ard, tdng Giam-ddc ngan-khd duge dadng
hoa voi nhitng chi ngan-hang

Chi-phiéu khong {hd dugc chudn nhéan (digu 4) vi kbac
voi hoi-phiu, lam chi-phiéu bét budc phai c6 dy-kim ngay s
tuy nhién, chi-phiéu co the dwge ngudi thy-tao phe ¥ d& nhén
ring c¢6 di dy-kim d& trk sy phé y day khong phdi la thi thye
+i khi chi-phidu duoc phe y: (ti€ng Phap goi 1a chéque visé) 8&
tien du-kim khong duge gitt 1ai cho ngudi thu-ich, nhw khi
chi-phi¢u dwoc thi-thae (cheque certifie ).

¢.— Nguiri thy-ich.— Thuong thuong, ngudi ‘huy-ich la
chii-ng cha chii-lao. Ciing phu troong-hop hé&i-phigu, nguol’
chii-tao duwa chi-phifu cho nguoi thy-ich chua phai 1a da trd
ny xong. Cim 1o chi-phitu, ngudi thu-ich (hanh ra chil ng
ciia ngudi thu-tao nhirng cling win 1a chii ng ngudi chi-tao.
Nghia la trai-quyén chis nguol thy-ich 451 voi chi-tao khong
vi sy nhan tdm phidu ma duge thay thé bing mot trai-quyén
adi voi nguoi thutao: khong c6 sy bi€n chi mon ne. Trirére
kia c6 mot chii.tao 1a con no, {hi, nay ngudi thy-ich c¢6 thém
mdt con ng nira 14 ngwoi thy-lao. Néu khong ddi dugc {iZ¥n
& nguoi thu-tao, ngudi cAm phidu s& quay lai doi ngudi cha
tao, v nén trai-quydn nay cé nhirng s¥ bao-dam gi thi bAy
gior viin gifr ngayeén nhirng sy bio-ddm Hy. Tom lai, do suw
nhan chi-phi&u, ngudi thy-ich co loi 1a dwoc thém mdt con ng
mé&i nhung phai doi hoi ngudi nay trudc

B) Tién du-kim.— Nguoi chi-lao lam ra chi-phiu phai
chiun trach-nhiém vé sir phatbsnh fiy. Thuong thurdng, viéc
giao chi-phidu 12 d& danh thiing bing sur gino-dich gitra hai
bhan, d& dap lai, d&danh ddi mot gia-khodn ma pgiedri chi
tao di nban dugc roi. Vi thé cho nén ciin phai co dir-kim,
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Dy-kim nay phai ¢é ngay tir lic chi-phi&u duoe phat-hanh,
vi ngudoi thu-ich khi trinh chi-phi€u phdi dwoc tra ti#n ngay
tirc-khic. Cho nén nguai chit-iao khiong thé chin-him hay
rat tign du-kim ra duge, va & day, khac voi héi-phiéu, ta
¢6 1hé noi dwge ring tign dy-kim thude quydn sd-hiru cha
nguai thy-ich,

Lam chi-phiu khong cé, hay khéng di du-kim la mot
khinb~t6i; lam chi-phiu xong, r3i lai rit titn du-kim ra,
hay la khong cho nguoi thy-tao tri tidn cling bi t0i nhur thé
(diéu 66).

Co khi ngrai chit ng ¢t nhan mot chi-phigu luy da bidt
ring khong c6 dy-kim, myc-dich la d& uy-hidp dé-dang -on
ng, vi nguoi nay di lam mot hanh-vi pham-phap. Bidu 66
sdc.lénh ngay 30-10-1935 (rirng-tri ngudi chid ng 4c tam dy
ciing nhw nguoi chi-tao.

Nhitng binh-phat rén nay duoe ap.-dong diu riing vé
hinh-thirc. ebi-phi€u khong hop-lé, An-l¢ di quy&i-dinh nhu
vay vi, n&u khong, nguoi chii-lao s& ¢4 mot phuong-sach
réit gidn-dj d& wrdnh (i 1a tri-tinh lam nhitng chi-phiu khong
hop-lé.

§ 3 — Sy lwu-hanh chi-phidu (didu 13 — 24).

Chi-phi€u 13 mol chimg-khoan duomg-nhién c6 tht dem
lru-hanh dwge. NZe khong c6 khodn cZm lwu-hanh ghi
trong chi-phi€u thi ngudi cim-phifu c6 thd bdi-thr cho nguwdi
khéc; n€u 1a mot chi phidu v6 danh thi khong cdn b&i thar,
ngudi cdm pbiu chi viée giao tay cho nguoi khac, N&u chi-
phifu co6 ghi tén nguoi thy-dch va ¢&m lru-hanh thi nguod
cim phi&u chi cé th¢ di.ohvgng theo thdlé dan-udt nhi
mot trdi-quyén (chiing ta dd bi¢t thé-thirc va hdu-qua vide di
nhwong frai-quyén nhuw th€ nio)

Viée bdi-thw chi-phiu ¢6 hdu-qua ciing nhe bdi-thu
h&i-pbi&u : cic nguoi béi-the d8u c6 trach-nhiém lién-déi,
(didu 18) va ngnyén-tdc bAt-dSi-khang nhitng phuwong-phap,
khang-bién ciing ap-dung & day ( diBw 22), Theo didu 17
ngudi nao dwge bdi-thy thi thanh sé-hitu-chii tién dir-kim

§ 4-—- Tra tién chi-phi¥u ( 28.26).

Bai cwong nhirng viée xufit-trinh chi-phi&u, (ra tign va
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nhitng phuweng-phap {8-tung cia ngudi cim phigu lrong irudng
hop khong doi duge tién, cling tuan theo nhirng thé 1¢ giong
nhur thé-lé hdi-phitu.

Co vai difm dic biét nhw san:

a) Phigu dwa trinh lic ndo phai duoc trd tién ngay hic
4y, Jdn ngay lam phidu di dwgc ghi lui-lai cling vay (dign 28)
Khong theé phan-khang duvoe sy trd tién, trir trodong.hop
phidu dd bi thiit-lac hay ngwdi thu-ich cim-phidu dd bi
tuyén-bd phé-sdn. N&u co s phin-khang phi-ly, phai duara
Toa cfip thim d& xin gidi trir (dign 32). Phiu phai dua
trinh trong han 8 ngay (di¥u 20 °I1 ).

N&u phifu 1am & ngoai-qude 4% tra tidn & Viét-Nam thi
han trinh-phi€u 1a bao nhién ? Diéw 29 sic-lenh ngay 30-10-
1935 dd chép lai nguyén-viin sic-luat cling ngay 4y cta Phap
nén vin-d& nav chi duge gidi-quydt cho nude Phap ma thoi
( Theo diu 29 thi han trinh-phi€u la 20 ngay néu phidu da
Jam ra & Au-Chau va 70 néu lam & ngoai Au-Chéu,

b ) Néu chi c6 mot phin du-kim, ngudi thy-tao phéai
trh 36 du-kim hién hirn &y cho ngudi thy-ich va nguwdi nay
phai nhéan,

Nguoi thu-tao phai kiém-soat xem chi-phiéu co hop-lé
khong, nhit 1a chit ky clia nguoi chii.-tae; phai kiém-soat cin-
cwée chia nguwoi thu-ich: n€u phidu dé dwoc b&i-thir, phéi xem
nhitng sy h&i-thy co lien-ti€p khong. N€u la phi&u vo-danh
thi ai dwa trinh cir viéc trd cho ngudi 8y, kbong s¢ trach-
nhiem gi, N&u tra 1am mot 18m phigu bi lira-dao bay gia-mao
thi ngudi thy-tao phii chiu trich-nhié¢m theo pho-thong luat-
phap, nghia 14 phii cé 15i déu gi moi phai chiu trach-nhiém’

¢ ) Phuong-phap té-tung ( didu 40 — 48 ).

Ngwoi cam phifu ngu khong doi dwge tién hay chi &y
dwoc c6 mot phiin phii phan-ktang, cling nhwr truong-hop hdi
phigu. Phai phan-khang trong han luat i dinh d& trinh
phigu, N&u phifu dua trinh vho ngay cudi cing han 3y, thi
¢6 thd phan-khéng ngay hom sau.

Nguosi cim phi€u so-suit khong trinh phiéu trong han
luat dinh s& bi m&t quyin phin-é nhing ngudi di ky vao
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phigu, nhung it khi ngwéoi la bdi-the moét chi-phidu nén su
so-gnfil khong c6 nguy hai gi quan-trong thigt-thwe. Va lai qua
han dinh, theo dita 3221 ngudi thu-tao co the vin tra tién
cho nguwdi thu-ich, Sy thiwe khong phai la «co tht » ma la
« phai tra », néu ngwoi thudgo c6 du-kim. Bing khéc, néu
khong c6 du-kim, ngudi chii-tao vdn bi hinh-phat, va vin la
con ng cha ngedi thu-ich, Thanh-thir nguéi thy-ich  khong
bi thiét-bai gi cdi; chi trong trudng-hgp ngwei thu-tao by
tuyén-b& pha-san, nguoi thy-ich moéi bi thiét hal vi sw
cham chap cfia minh ? vi-dn ngudi thu-tao co gilt du-kim,
nguti thy-ich khong di Iinh chi-phiu ngay, dén lic ngudj
thu-tao bj pha-san, s& khong &y dwge ng nita, vi 38 du-kim
s& bi quAn-tai vién vu pha-san chin lai d2 phan-phat cho cac
chil no clia nguei thu tao. :

Nguwoi thy-ich khong 1inh dugce chi-phigu c6 thd ph?a'm-ﬂtf_S
ngudi chi-lao, ngudi boi-thu ngudi bao-linh, y nhuw ngudl
thy.ich mét hdi-phidu.

Nhitng t8-quy&n &y s& bi thoi tiéu siu thang sau khi
h&t han trinh chi-phigu. Nhitng ngeai b&i-thir chi-phiéu hodc
nhan bdo-link, n&u di trd tién cho ngwoi thu-ich phadi phin-
t8 trong han séu thang k& tir ngay tra lién, hodc k& tir ngay
bi kién: truong-hgp truée fa trwong-hop nguoi béi-thu hay
nguoi bao-linh di trad tidn khong doi nguoi thy-ich  kién;
trurdng-hop san la truong-hop khi bi kién, nhiing ngwdi 4y chwa
trh ti&n cho pgudi thy-ich ( didu 52 §2).

Té-quyén cha nguoi thu-ich 4@ kien{ugu(’ri thu-tac bi
thoi-tiéu sau ba niim k& tir ngay b#t han trinh phi€u. Nguwoi
thy-ich con cé6 thd ding dAn-sr nguyén-cdo d& doi tign trong
truong-hop nguoi chi-tao dd 1am chi-phi€u khong c¢6 du-kim:
td-quyén nay bi tiéu-diét sau ba nim ciing voi toi-trang clia
ngurdi chi-tao,

Nhitng thuwong-phi€u ma ching ta vira nghidn-ciru trén
ndy c6 thé gay ra nhitng viéc tranb-lyng ma ching ta di thdy
Trong cong-viéc buodn-ban, con nay ra nhigng viéc tranh-tung
vi nhidu duyén-c& khac.

Ta cin phai bi&t nhitng viéc tranh-tung &y phai dem ra xét
xlr truére Tda-édn nao, theo thi-tuc nao va cé nhitng didu-l8
gi diic-biet,



CHITONG VI

Viée xét xit nhirng vu trank-tung e6 tink céch
thwong-mai.

TIFT TH NRUT
Nhirng Téa-an thwong-mai.

(* ben Phap, cd nhitng Toa-an Thuong-mai rieng d& xir
nhirng viée thwong-mai, nhirng chi ¢4 nhirng Toa-4n riéng nay
& cip so-thiim thoi, N8u dwong sy khang-cho 1hi Toa Thuong
Thim thudng-tung s& xét xiv. Cac thiim-phan & cip so-thdm
d8u do cac thuong-gia biiu, nhirng ngudi duge béu phiin nhiéu
la nhitng ngudi am-teong juat-phap,

(r Viet-Nam, trwoe kia, cho dén nim 1945, tai cac cun
nhwrong-dia-Phép, noi nao c6 mot Toa-an So-thim hang nhit
¢ling co mot Tou-an Thuony-mai riéng (Hanoi, Hai-phong Sai-
gon)., Toa-an fy <6 mot ong Chanh-&n, la mot thAm-phan
chuyén mon, va hai ong Phu-thim déu la throng-gia do céce ban
dong nghiép bdu lén. Hién nay, takhong c6 Toa-4n Thuong-
mai riéng bhiet, O cac tinh (o, Toa So-thim cd mot phong ridng
<6t xir nhitng viée Thwong-mai, giao cho mot éng thAm-phéan
phy-trach. Nhungsu phan-biétdy chi 1a mot phuong-tién d2 phan
cong trong ndi-bo, khong co tinh-cachtao ra nhitng Toa-an biét
lap c6 mol thim-quyén riéng-biet. Do diiy ta trAnh dwgc mol
s kho khin, khong phai phan-hict thim-quy&n Toa-4n thwrong-
sir vori thAm-quyén Toa-an dan-sw. Vin-d& nay la mot vin-de&
it eay-go, kho gidi-quy&t dén ndi & bén Y, ngudita di phai
dung d&n phuong-phap rdt gif.-tién 1a bo héin nhiing 10a~
an Thwong-mai.

Tém lai & Viet-Nam, moi vide thwong-mai, néu gid-ngach
thuoe thlim-quydn Toa dan-sw thi dén co th dem thwa-kién
truoe Toa dan-su; mudn cin than, trong don kign giri ong
Chinh-an, chi cin ghi thém riing « xit vé viée thurong-mai ».
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Gié-ngach noi trén duge Sdc-lénh ngay 27-12-1943 #n-dinh a
750d. Dudi 80 tién Ay, viec kién thudc thim-quyén Toa Hul&--gii’ni_

o 'l'rung—F'hEi&n, viin-dé gid-nzach thiim-quyén hoi phire-
tap: treoe kia, moi pht huyén ¢o mot Toa-an Phi Huvén, ve
viéc din-sur va thwong.sw, chi co nhiéni-vy hoa-giai. Tr;}n nira,
dén Toa So-thim chuyén xtt vige ho: nhitng Toa-an nay
khong nhit-dinh, cin dén dau s€ lap ra dén diy, va duoc
quyén xtr chung-thim nhitng viec ho (‘ho#ic thwong-mai)
khong qua 30d; trén s8 ti€n nay, va vé nhiing viée lién-can
d&n than.th&, ho-tich cA-nhan, d&n bit dong-san, va nhitng
viéc pha-sdn ( khanh-tan ), thi Toa sé x&t so-~thdim ma thoi.
Trén nita Ja Toa-dn tinh: Toa nay xtt chung-thiim nhitng vige
ma Toa h (vira noi trén ) di xit so-thdm, nén quyén loj
tirong-tranh khong qua 150d. Qué sé tién iy Toa s& xir « trung-
thdm, » nghia la moi xit ldn thir hai thoi; dwong-sy con khang
cao duogc lén Thuong-tham nita.

Hién théi trong to-chire méi, & Trung-Phin co Toa-Hoa-
giai, Toa Hoa-gidl Rong Quydu hodic Toa-So-thiim, rdi dén
Toa thwgng-thiny, cling nhe & Nam-Phin.

Nhirng vé gia-ngach thim-quyen, theo sur tra-etrn efia chiing
toi, khong c6 dao luat nao sita doi. Vay Toa Hoa-gidi Rong
Quy&n va Toa So-tham xtt chung thdm nhitng viée tir 30d dén
150d xir So-thdm uhitng viée qua s3 tién 150d va nhiing vige
trudc kia thuge tham-quyén « Toa So-thdm chuyén xir viée ho ».

Vin-d& nay cdn phidi duge quy-nhit.

TIET THU HAI
Tkl-tue thwong mai

Tuy réng khong ¢6 nhitng Toa-an Thwong-Mai riéng-biét,
song nhirng viéc thuong-mai cling theo mot thu-lue riéng,
muc-dich la lam cho nhiing viéc kién dwgc giai-quy&t nhanh-
chong. Thi-tyc nay chi 4p-dung rigng & Nam-Phin; con & Trung
Phin, by luat Td-tung 4p-dung chung cho cia nhitng viéc dan-
sir va theong-sy,

Dign 122 SHc-lénh ngay 16-2-21, ap-dung & Nam-Phin
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noi rang thu-tyce thwong-mai 12 thi-lye da an-dinh trong Dan-
Luil T3-Tung, trong luat Thuwong-Mai vd nhirng dao luat,sfe
l1énh da ban hanh hop 1¢. CGing ditu luat 3y dd dem ap-
dung dao-luat ngay 11-3-192% v& ciip thdm ihwong-mai va
dao luat ngay 51-12-1925 veé viéc trong-tai.

Nhitns vio-d@ trén nay déu thude vé mot mon hoe riéng
1a mon Dan-sir Té-Tung, khong phai chd trinh bay o day
Chuang toi chi noi qua, vé dao-ludt ngay 31-12-1925, ring
trong nhirng viéc thuong-mai, dwong sy ¢6 th® thda-thuan
trong khé-udc dd gino cho irong-tai xét doan nhitng sy khé
khin co th® xay ra trong viéc thi.hanh khé&-uée.

Trong-ai co thé dwge chi-dinh ngay trong khé-wéce, hay d&
sau niy sé chi.dinh. Do 1a digu khoan trong-tai, ti¥ng Phap
goi 1a Clause compromissoire, Viéc xéf dodn nay cé tinh-cach
trai-nguwge voi td-chirc tu-phap, cho nén trong viéc thirdong
tung khong dwgc dung d€n; dao fuat ndm 1925 43 dit ra
ngosi-l¢ &y riéng cho nhirng vige thuong-mai. N8u dd co
didu khoan frong-tdi ma moOt bén con bi kién ra Toa, thi
¢6 tht nai su vo-thim-quyén cia Toa 4% x&t xir, nhung phai
pai sy vo-thim-quydn Hy trwée moi phirong-phap kbang-bién
khic. Néu mot bén khong chiu chi-dinh nguoi trong-tai thi
dgi-phwong co the xin Toa chi-dinh. Ban 4an chGa trong-tai
phdi dé trinh Toa va duwgc ménh-lénh clia ong Chanb-an cho
phép thi-hanh, ciing c6 th& dwrgc thi-hanh ngay khong cén
nhitng thé-thirc 8y, néu hai bén thoa-thuan.

TIET THU BA

Nhirng diéu-1¢ dfc - biét vé nhirng vige
thwong~-mai,

A)— biéu-l¢ dan-chimg,—

1') Nguyén-tdc tir-do dan-chvng.— O Trong-Viét, digu 157 bo
Juat Dan-suy va Thuong-suy Td-tyeg noi ring: «quun Toa c¢6
{h& ty minh hay la do nguoi dwony -sy xio mé truyén xét hoi
biit cr 1a kién vE& vigc gi?» B¢ Thuwong-Luat Trung - Phin
khong 48 cap dén vdEn-dE ndy. Sy xét hoéi day la xét hoi
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nhan-ching. Vay thi, vé viée dan.sy cling nhu vé vice
thuong-swr, nguvén-tic la ty-do din-chirng. Khéng cin phai
cé gily to lam béng, nguyén-don c¢6 thé vién-ddn nhan-
chirng d& bay 10 quyén-loi cha minh. D6 12 mot nguyén-tc
chung, khéng phai 14 m{t ngoai-1¢ riéng cho nhiing viée
thurong-mai,

Nhung nguyén-don co6 thE dung quydr 3y dén muc nao?
Vi-du nZu di lam gify t& thi co6 ihd vién-chirng trai lai
gidy to khong? Cir theo diéu 1679 § 2 b¢ Dan-Luat Trung-
Phin thi khong duge. C6 1& ta phai cédn-cir vao digu luat
nay va dish riing khong th& din-chung trai nguoe voi gidly
t dwge, vi v& diém nay, bo Thwong-Luat Trung- Phin
khong c6 dit ra ngoai.lé¢ nao ca.

Chung toi péi «co l1€» la vi gidi-phap #y trai voi tinh-
irang & Nam-Phidn. Ching ta biét ring theo didu 1341 Dan-
Luat Phap, nhirng tréi-vu trén 5,000 Frs phéi c6 gidy-to
lam bépg. Dwoi s8 tién 8y méi dwge ching-td bding nban-
chirng. Didu 1341 ciing cdm khong duge din-chirng trai-nguroc
voi gifly to, trir phi cé nhirng digu luat Thuong-Mai khéc.
Pi#u 1341 nay ¢d nhién khong ¢6 hicu-lye luat-phap & Viel-
Nam chi cé tinh-cach chi-dan thoi.

Mot ding khac, nghi-dinh ngay 16-3-1910 #n dinh tha-
fuc nhitng viéc dan-sy & Nam-Phdn, trong di€u 62 ciing
noi riing bit cir viéc gi ciling c6 thE didu-lra (tire 1A hoj
chirng) do Toa lg y cho phép, hodic do dwong-vy thinh.cdu.
Co6 th® din-chirng trii nguwge voi gidly to dwoc khong?

— Nghi-dich khong néi dén.

Poi dién voi nhitng didu luat trén nay, chiong ta con
c6 digu 109 by Thuwong-Luit Phap ma chuing ta biét la vin
con ap-dung & Nam-Phin. Bigu luit &y cho phép nai nhan-
chirng dé chirng-10 moi viéc mua ban. Tir lau, &n-1¢ dé& ap-
dung digu lual 4y khong nhikng chi riéng cho nhitng viée
mua ban ma cho tdt cd cdec kh&-uéoc thuong-mai (Civ, 17.
5-32. DP 92. 1.603; Civ. 2.741 DA, 1941, J, 291); lai cOn dinh
ring diéon luat &y cho phep vién chirng trai nguoe voi gidy
to (Req. 25.11,1903, DP 1904. 1.183).
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An-l¢ nay co thé theo dwoc & Naw-FPhan khong? Thigt
twdng ring theo dwge. Vi digu 1341 Dan-Ludt Pbap, ty loai
minh ra ngoai nhitng viée thweng-mai, tuy khong co hiéu-
bre Inat.phap & Viet.Nam, nhuog ta khong cdn d&n dién 8y,
Ta khong ciin d%n didu &y chinh 12 vi & Nam-phin khong co
Dan-luat, khong c6 di€u luat ndo cim viée dau-chérng (rd;
nguee voi gifly to. Nhu vay, khong cé su can-tré gi v& phéap
ly cho s ap-dung didu 109 luat Thuong-mai, Bién luat nay
chi cé tinh-cach néi rong digu 62 Nghi-dinh ngay 16-3-1910
ma thoi, khong mau-thndn voi didu dé. An.l¢ cac Toa-an
Viét-nam, theo chd ching toi bidt chwa dé-cdp dén vén-d&
nay bao gio.

Cé mol treang-hop kho khin ta truong-hep nhing hanh
vi héu hop, tirc 1a nhitng haunh-vi ban-thwong-mai (chi co
tinh-cdch thwong-mai véi mot bén dwong-sy). Néu co sw
tranh tung, phéi chirng #4 bing cach nao? Puoc tw-do dén
chirng hay phai cé gifiy t&? V& phuong dién phip-ly thuin
tiy, ta c6 th& cho rdng ndu ngrei nha budn bi “ién, thi
ddi phuong (khong phai 13 nha buon) co thd chirng-10 bing
moi phwong-phap vi nguwdi nay dem mol cai hdvh-v: thuvong
mai ra ddi khang véi nha buon; nhung nu ngueoi rha buon
dirng kién lhi phai theo thé-1é Dan.luat vi t8-q vén cha
ngwdri nay cin-cir vao mot hanh-vi kihiong ¢6 finbh-vacn thuong
mai d8i vé&i bén dich. An-lé¢ chwa ré-rét v& didm niv nhung
co kbuynb-hwong ap-dyng nguyén-tic t-do din-cb rng cho
ca hai bén dwrong sy, diu bén nao dieng nguyén don . {ing vay.

29 Nhitng ngoai-lé: rudng-hop phsi lam gidy «&.— Co
nhitng vigc thwong-mai ma luat-phap bé buoc phai lam gidy
t¢ nhir nhirng viéc chayén-chd bing dudng b& hay duwdng
bO; viéc moa ban cim c¢8 cira hang thwong-mai.

B) — Biéu-l¢ vé ndi-dung.

1 — Trong mot khE-axée dae-sw, nhing ngudi cing cam
két lam mot nhiém-vy chi cé trde:n -nhiém lién-déi n8u di
cam-k& ro rang nhu vdy. Trai lai, trong nhitng kh&-uwéce
throng sw vhitng ngwoi #v bi coi 14 dd ahau trach-nhiém
lien-d&i, Mudn tranh sir lién-déi &y phai noi ro trong khé-wéc,
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2'— Trong nhitng vié¢c din-sy, Toa khéng cé quvén sira
ddi kh&-uwirc elia hai bén: mot 12 bit thi-hanh, hai 1A bt
hiy-b6, Trai lai, trong viéc thwong-sw, 4n-1¢ cho phép Toa
&n sira ddilai khé-wéc: ching han bén mua hang xin tiéu
hily kh&-uoe vi ngudi ban dd giao hang x3Zu. Toa co thd,
khong cho tidu-hliy kh&-uée, nhung te minh bot gia tign di.

Khé-wée throng-mai nhidu khi e¢é nhitng diic-linh riéng,
ma nhitng khe€-uoc dan-sy dong-loai khéong co, vi du nhe
viée dvan-mai hang-hai.

Chéng ta s& danh riéng mot chrong d8 xét v& nhirng
khé-woe thirong-mai.



CHUONG VI

Nhirng kké-wéc thuwong-mai.

Thue ra thi khong ¢6 nhirng kh&-wée thuong-mai ridng
biét, chi c6 nhitng khé-woc dan-sy thanh ra thwong-sy vi
do mot nha buodn ky-két, nhan cong viéc buon ban cia minh.
Trong chuong ndy, ching toi s& lra chon hai thir khé&-wée
quan-trong va thong-dung nhii d& khio-sat, 1a khé-wéc doan
mai hang-hdi va kh&-wéc van-tai.

TIET THC NHOT
Viée doan mai hang Ral.

Viéc doan-mai hang-hai cé hai dic-tinh r#t quan-trong :

1) viéc doan-mai bao gio cing di d6i voi mét vige chuyén-
ch® hang-hoa biing dwong bién ;

2) Hang-hoa dwa gdi Kn tau dwroc ghi vao héa-don vén-
tdi hoa-don ndy c6 gid-tri mot chimg-khodn thay cho hang-
héa, Hoa-don van-tdi, treng luat hang-hai, c6 mot tén riéng
14 connaissement, va phai giao cho ngwoi mua hang, cung voi
héa-don gia hang va gi¥y bao-hidm.

Viéc doan-mai hang-hdi c6 nhidu loai; mdi loai c6 mot
danh-lir, ding quen dd thanh phd-thong, nhung nhiéu khi
khong dung:

— Boai-mai khi d& hang (ching 16i khéng tim duge cach
nho rd va gon hon d& dich chir : «ventes au’débarque-
ment» ¢6 nghia la hang dwgc ban khi d& trén {du xudng.
Loai niy cling ¢6 nhidu hang : doan-mai ¢6 chi-dinh chiée tau
chér hang, va doan-mei khi x€p hang lén tau; ta nhan thay
rang danh-tir dd@ dwoe dung rit lon xgn vi viée dogn-mai khj
x&p hang ]én tau (vente sur embarquement) lai duge x€p vao
loai doan-mmai khi d& hang trén 4. xuodng.

— Thir nita d&n doan-mai CAF hoidic CIF : abitng danh-
tir nay ¢6 tinh cach qudc-& CAF 14 3 chir diu nbing tir
nglt Phap : Cont (gid ti€n) Assurance (bao-bhi€m) va Frét
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(tién chuyén chd); CIF 1a ba chir déin nhirng lir-ngir Anh:
Cost, Insurance, Freight cling nghia whtr trén; trong khé-woce
doan.ma1 nay, ngwoi mua thanh s&_hitu~-chii khi hang-hoa da
dwoc xép lén tau dé chd di.

— Con mdt thir doan-mai nira 12 doan-mai FOB, do nhitng
chit fre eon board viét til, 1iéng Phap goi la franco bord; trong
vite doan mai ndy, ngudi ban giao hang & ngay b&n xudt-
chng nhwng khong 18y thém tién phi-ton, vi thé cé tén 1a FOB.

A — Doan-mai khi dé& hang

Trong nhitng viée doan-mai ndy, ngudj mua chi thanh so~
hitu-chti khi nao hang ché dén b&n nhép-chng, cbo nén nhirng
s rii-ro trong khi chuyén-ché v& phiin ngudi ban phai chiu.
Khi nguwei ban xép hang lén tiu ché di thi nhén dwge mot
t& vin-tai héa-dom; héa-don &y phdi giri cho ngudi mua héng
vi nguwdi nay phai xu#t-trinh khi linh hang. Viéc doan-maj
nay co hinh thdae:

1'y Bogn-mai ¢6 chi-dinh tau ché hang.-Trong ludt hang-
hii, viéc doan-mai nay c6 tén rieng la « Vente par navire
désigné », va 14 hinh-thie ¢5 nhit cia viec doan-mai hang-hai,
Ngwoi ban hang, trong giao-keo, phii néi rd hang-héa s€ do
chic tau nao ché, dd chon chiéc tiu nao thi nhit-dinh la
chidc tau Ay, khong thay ddi dwoc nira, Ngudi ban phailo li¢u viéc
chuyén-ché tirc 12 phai chiu moi sy rii-ro o the xiy ra trong
khi chuyén-chd: ngudi mua chi nhan hang kbi tan da dén bén,

Ciing c6 th® ngwdi ban khong chi.dinh chidc tau trong khé-
wée doan-mai 48 sau nay s& chi-dinh; ciing ¢o khi nguei ban
thém vao kh&irée mot khoan dinh ring y x&p duec lén tau
bao nhidu hang thi ban chirng Xy, khong cir 14 phii dung s3
di ghi trong kb&-wéc; ngudi ban ciing cb th® thda-thudn véi
ngudi mua cho mién trach nhi¢m v& sy giao hang chém, hoidic
vi hang khong dugc t&t, hodc v& mot vai s hu-hai khi di
dwéng.

9)pogn-mai khi hang lén tau, Hinb-thie doan-mai vira
noi trén 1a hinh-thirc cla thoi-ky sy thong-thwong con dang
tau budm; dén khi ¢o tau hoi, ngurdita ding mol hinh-thirc khac,



—126 —

ngtriti ban khong phai « chi-dinh » chie tau chuyén-ché nita,
chi phai ghi ngay sé x€p hang lén tadu vao khé-wrde; tau fHy
nguiri ban dwge tay ¥ lwra chon; hinh-thure doan-mai nay dwge
dat tén 1a doan-mai khi hanyg lén law; sy that, danh-tir &y
khong ding; chinh ra ld mdt viéc doan-mai khi d& hang trén
tdu xudng vi trong khi di dwong, néu xdy ra sr rii-ro gi,
ngwdi ban var phai chiu, nbu vay tie 14 hic hang lén taun
quyen s¢-hitu chira di-chuyén sang ngwdi mua hang-hoa, chea
coi 14 dd ban cho ngwoi iy,

B.— boan-mai CAF hay CIF.

Trong tyc-lé qudce-t&, viéc doan-mai lam dwéi hinh-thie
nay chi goi tit 14 CAF hay CIF, khong c3n néi ré hon, Pay
la mot viée doan-mai khi hang lén tau, nguwéi ban nhan viéce
chuyén-chd va bdo-hidm hang-héa, nghta 1a phai lam th€ ndo
cho hing-héa dwge dwa lén tau chd di va dwge bio-hitm,
ngwdi mua khoog phai Io d&€n nhitng viéc 4y, Trong gid ban,
gom ca gia hang-hoa va tién phi-idn chuyén-ch&, phi-t8n bao-
hidm. Hinh-thirc doan-mai nay phat-sinh tir cudi thé&-ky 19 va
hién nay théng-dung khip céc nwrdée irong thé-gidd,

1) Tinh-chdt  kht-wéc CAF. - Trong khé-uoc CAF,
mot ding, nguoi ban ¢é nhiém-vu phai lo ligu viéc chuyén-
chd, blo-hidm hang-hoa, moét déng khic, ngwdi mua thanh
so-hitu-chll ngay khi hang dwoc x&p lén tau, khong cdn phai
dén liic giao hang, do diy, trong khi di duong, néu co sw rii-
ro thi v& phin nguwoi mua phai chiu.

Nhung quy&n chéip-hitu thi dn-nhap véi van-tdi héa-don.
chi kbi nao nguwdi mua d& nhian dwge héa-don &y méi coi la
c6 quydn chip-hftu. Néu ngued bam chura giao van-tai héa-don
thi nguoi 4y duge coi nhuw vin gift quyén chip-hiru.

2') Nhiém-vu cta ngudi bdan.-

a) Nguoi ban phai dawm-nhiém viéc x&p hang lén tau. Phai
lam vi¢e &y lrong thoi-gian dd dinoh trong kh&-wdc, To hoa-
don van-tii do vién thuyén-tredng riy la chirng-cé viée x&p
hang Ay .-

b} Pbai dAm-nhiém viéc chuyén-chd bang-hoa -Thuong
thirong, khé-worc bé bude hang-hoa phai ché trén moét chide
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tau malo-trinh & dua dén 1an noi phii giao hang, Jé tranb
phitng viée « sang tau» co thé lam cho hang-héa bi hu-bai.—
¢) Phi bao-hidm rieng biet s& hang-hoa da x&p lén tau. --

3) Viéc tréa fign.— Nhw trén da noi, gia titn & gdm ca lién
hang, tién chuyén-chd va tién bac-hitm. Nguoi bdin thwomg
18y ti8n Ling hoi-phi€u va hai-phi€u nay thudng 14 mot hoan-
thir h8i-phi€u, nghia 12 ngwoi thu-ich phii giao cho ngudi
mua nhitng lai-liéu lién can dén viéc mna ban: van-tai hoa-
don, gitiy bho.hidm, héa-don ti€n hang.

4') Viée ldy hdng.— Ngwdi mua hang sé dua van-tai hoa
don ra d& Itnh hang v&. VE lirgng, troog khé-uwbc 43 néi 1o
n®u xé~xich s& trir holic tinh thém vao gid ban. V& phim, néu
hang xfn khong ding véi khé-uée, trirée kia Toa-4n khong
cho titu-hily kh&-rée, chi cho nguwdi mua duroc trd bot tiln,
I8y c& riing ngwdi mua dé thanh ad-hirn ¢hii ngay khi hang x&p
1n tau; nhung ngay nay, an-lé da tr& nén do dy vB
viin-dé nay.

5') Nhitng si riii-ro trong khi chuyén-ché.— Ngwdi mua
phai chiu nhitng sy rbi-ro nay vi hang-héa 44 thude quydn so-
hiru cda minh ngay san khi duge dem lén tau, mie didu chua
chdp-hifu nhitng hing-hoa #y. Nhung rguei mua ¢ tht kién
nguwoi bao-hidm vi ngwai chuyén-chd néu hang-hoa dd bi hu
hai vi 15i c@ia nhimg nguoi 8y, Trong khé&-uére CAF khong thé
wie-dinh riing ngudi ban phai chiu trach-nhiém v& nhitng sy
rhi-ro, vi, nhu thé, traii hin vei tinh-chit cha viéc doan-
mai CAF.

C.— Poan-mygl FOB.

Khé&.uwée nay chinh ra khong phai 12 mot khé-wrére dogn-
mai hang-hai, vi & day nguwoi ban khong c6 nhiém-vy phat-
ginh & kh&-wéc phai dAm-nhigm viéc chuyén-ché hang-hoa.
Néu ngudi ban c6 nhén lam viée 8By ¢hi la do sy ily-phiém
ciia ngwdi mua, tire 1A do mot kh3-woc khac, biél-lap voi
kh&-ude doap-mai. :

Ngudi ban chi ¢6 nhiém-vu phai gizo bang & clra hd xvidt
cing ma khong 8y tién phi-tdn ve viéc x€p hang 1én tau. Nhung
ngwdi mua thi coi nhir nhén bang tir trroe khi %y va phai
chiu moi su rli-ro c6 th¥ sly ra trong viée chuyén-ché.
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TIET THG 11
Khé-uwde van.-tai

Chung ta d& bi&t riing viéc chuyén-ché, van-tii la mot
hanh-vi thwong-mai, khi niao dugce ti€p dién luon luon trong
pham-vi mot xi-nghiép. Dan-Luat Phap quy.dinh kh&.wdc nay
tir digu 1782 d€n 1786 va luat Thuong-Mai Phap ciing co
noi d&n tir didn 103 dén didu 108. Dan-T.nat Biic-Phin vi
Trung-Phin néi k¥ hon mot chat, tir didu 1083 dén 1094,
va tir didu 1264 d&n ditu 1276.

Cé phitu thir kh€-wée van-1ai: trén dwdng b, trén
song ngodi, trén mit bidn, trén kbhong-trung. Viéc van-thi
trén mit bidn, 14 mot ven-d& rft phic-tap, thude vé luat
hang - hai, ching toi s khéng ndi dén: Ching t6i ciing
khong néi d&n viée van-tdi biing mAy bay, vi khi-wée
nay thodc luat hang-khong. Nhirng viin-kién chinh y€u v&
viée van-tdi do dwdong bidn va dudng hang-khong la nhiing
dao luat ngay 31-5-1924 ban-banh ngay 3-12-1938, va dao ludt
ngay 2-4-1936 ban-haoh ngay 18-5.1936. O day chung toi sé
chi trinh bay nhitng dids dai-thd chung cho kh&-woc van-lai
trén duong bd va trén song ngoi, nhung khong khao-ciru
rieng-bié! mdi khe-wée Hy.

$ 1-- Tinh -~ ch&t khe-wde van-tli,

Khg-wérc van-tdi 1a mot khZ-wde céd ira tién va cd muc-
dich chd mot nguwoi hay mot d5 vat, tir mdt noi nky dén
mdt noi khae.

Doi khi, viéc chuyén-chd chi phuo-thnoée vao maot khé-
wére khae, nhuw viée ban hang ma ngurdi ban nhan giao
hang dén nha ngudi mua; viéc chuyén-chéd #y khong ¢o
tinh-caich mot khé-wée van-tii.

Trai lai, c6 nhirng viée khong phdi 1a viée chuygn-
chéd ma lai #n-nhdp vao kh&-wéc vén-tdi, Vi-dy, hang-hoéa
dwrge giri nguoi chi-tai d& chuyén«héd di, hodc khi hang-
héa dd chdr d&n noi r8i ma ngudi chiidinh chwa iy di,
nguwdi chi-lai phai gift & kho: trong hai truedmg-hgp trén
nay, nhitng viéc ky-thdc va ky-tdn déu #n-nhép véi khéE-
wic vin-tai khong phan tich ra dwee.



199 —

Ciing vayv, viée x€p hang, d¥ haoy dén 1a nhitng viéc
phu-thuge vao khé-woc vap-tai, va déu do ngudi chuyén-
ch& thwc-hanh trir phi co giso-wée ring nguoi girvi hang
hay nguoi nhan hang sé lam ldy.

Khé-wée «don nhi», ngoai viée van-ai dd-dae, cOn’ gdm
ch viec go6i ghém, théo ra, I&p vao: hoc-thuy&t khong coi
khé-wéc ndy 1la mot khé-woe vantdi va & ddy, 4n-1¢ ciing
Xhong 4p-dung hoan toan nhitng didu lugt vé khé&-wbe vin
thi, ching han khong cho ngudi thiu «don nhi» dwge quyén
lwu giit d6 dac lai d& dgi kbach-hang tra tién,

3 9 _ Sl.]' thanh-l14p khé-wée.

Mot phiin hoc-thuy&t cho réng kh&-ré&e van-tai, chi thanh
lap khi ndo ngudi gii hang di giao d8 cho nguoi chuyén
chd. Su thye, khi bai bén di thod-thuan v& nhirng didu-
kién viéc van-thi thi khé-wéc dd thanh-ldp, viéc giao ds chi
la viéc dXu tién chia sw thi-hanh khé-woe. Mot miit khéc,
viée chd hang-hoa hay chd hanh-khach cing mot tinh-cach,
khong c¢6 gi khac nhau; viéc chéd hanh-khach 14 mot khé-udc
phal-sinh & sy thoa - thuan clia hai bén, thi viéc chd hang
ciing vay.

$ 8 — Bang-chirng khé-wée.

Theo luat 13-tung Viét-nam, khong c6 su phan-biét giita
nhifng viéc dan-srr va thuong-sy moi vige d¥u dwge tir-do
din chitng, khong cir s& tidn la bao nhitu. Ching ta bi#t
rkng nguy€n-thc Hy cling dwgc chiip-nhan trong lugt Thuong’
Mai Phap, di€u 109. :

Trong thire-, nhiing viée vdn-thi ddu co lam gily-1o,
Gify-10 iy, trong lugt Thuong-Mai Phip goi 1a xa-chi. Bidu
102 Thuong-Luat Phap co k& nhitng chi-tiét phai ghi vao
xa-chi. Dan-Luat Bic-Phin va Dan-Lugt Trung-Phin déu cé
néi dén xa-chi trong di¥u 1086 va 1268, nhung chi 1a as
quyéi-dinh ring moi digu-khodn mién trach-nhi¢ém cho ngudi
chuyén-ch& ghi & xa-chi dén vo-hi¢u. Trong thuwe-t€, ngudi
ta khong 1am xa-chi ma iam vé va bién-lai dwa cho khéach-
hang,.
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$4— S thi-hanh khé-wée.

A) Trude hét, ngwoi gli hang giao hang cho ngudi
chuyén.chd va ngudi nay phai nhan, lam bién-lai cho ngudi
glri. Nguai glti kY vao bién-lai, va bién-lai s& 1a chirng-c&
cho c¢a hui bén : ngurai chuvén-chéd khong chdi duge 1a chwa
nhin hang, ngudi giri khong doi duoe ud 88 hang da ghi
trong hién-lai. Nguoi chi-tai eo ahi¢dm-vy trong nom sén
soc hang-hoa di nhin cho khoi hu-hai; ngoai ra n€n hang-
hoa d6 vil fiy gay thic¢t-hai cho ngwoi dé-tam thi phii chiu-
trich-nhi¢m véi tu-cach 13 ngudi canh-tid.

Khi ch& hang hoa di, nguoi chid-tai phai theo 19-trinh d&
&n-dinh; nu hai bén khong &n-dinh 10-trinh thi theo dwdng
thwong vin di, Phai lam xong viéc trong thoi-gian d8 dinh, n€u
d& qua han sé phai chju trach-nhiém.

Khi hang d#n noi, phai giao cho ngwdi chi-linh n&u khé-
wére dinh réng ngudi chi-linh phii dén nhéan bang, thi agudl
chii-tdi phéi bao cho bi¥t1a bang di dén nhwng ngudi chi-ai
¢6 quy&n giit hang lai, khong giao, n€n chua dwgce tré tidn: do
la quy&n lwu-tri; lai b6-budc phaigiitr hang lai, n€u da nhan dirgc
t8ng-dat cha ngudi dé-tam sai-ap ché-chi nhikng hang &y.

B) V& phiin mguwdi chi-linh, ngréi nay cé quy&n xin Tof
cir giam-dinh d& xem x4t tinh-trang hang-héa, n€u c6 sy hw-
hai di xfy ra, nguei chi-tdi cing ¢6 quyén Ay (didu 1089, 1090
Dan-Luat-Bie-Phin va 1271, 1272 Dan-Luat-Trung-Phin ). —

— Theo digu 106 Thuong-Luat Phap thi bit ¢ir s tranh-chip
gi trong viéc van-tai (chir khong riéng v& gi sy hu-hai), chu-tai va
chitlinh ciing c6 th® xin Toda cir giam-dinh xem xét.

N&u ti®n vam-tdi chua 1réd ngay khi giri hang thi ngudi
chii-linh phéi tra, va néu khong duge tra tidn, nguoi chi-taicd
quy?n Liru-tri, nghia 1a giit cAc dd-daclai (Dan-Luat-Trung-Phin,
dign 1274, Dan-Luat-Bic-Phin, didu 1092), nbu da noi & trén.

Trong truong-hgp hang-héu bi sai-4p ch& chi trong kbi
di deong, ngudi chi-linh ciing khong linh dwgce hang, Sw sai-
ip co thd xby ra trong ba truedng-hop:

a) Chil no cha nguwdi giti bang sai dp:sir sai 4p s& dwge
coi 12 hitu hiéu, néu ngwdi giri Larg con quyén xir-dung nhirng
hang-hoa; lat nita, chiing ta s& xét v& quy&n xit-dyng nay;

b) Chii ng chia ngedi chi-linh sai-ap : ngudi chi-tAi khong
dwge giao hang cho chi-linh médc ddn ¢6 18nh cha nguéi giri.

¢) N&u chinh nguoi giri bang sai-dp nguwoi chil lanh, thi
chii-tai ciing khong duoc giao hang.
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C) V& phin nguwoi givi hang: Ngudi giri hang tuy c6 xa-
chi bo#ic hién.lai, nhung khong c6 quy&n chip-hitu, vi nhirng
gifly to fiy khong eé gia-tri mot chirng-khoan, tidu-bidu cho
hang-héa, nhu mot van-tai hea-don, Ngwoi gii hang chi co
quyén xir-dung, Xir-dung & day, la quyén chuydn hutng 16-irinh
chia hang-hoa: doi v&, hoiic dem giri di noi khac, Quyéa fy chiim
dirt khi nguoi giri hang dd giao xa-chi che nguéi chi-linh
ngudi ndy s& thanh ra c6 quyén xir-dung.

$ 5— Trach-nhigm cda ngudl ehl-tdi,

A.— Trach-nhiém trong viéc chd hang.—

1') Nguyén the.— Kh&-wére van-tai buoc ngudi chii-thi vao
irach-nhiém phéi bdi-thwong swr thilt-lac, hy-hai dd-v4t dii ohin
chuyan-ch® (didu 103 luat thuong mai Phap, 1784 Dan-Lut
Phap; 1083 Din-Luat Bic-Phiin va 1265 Dan-Ludt Trung-Phin ).

"Crach-nhiém Ry phat-sinh & kh¥-uée, cho nén khe&-uére
phiti hop-1¢. N&u biit-hop-1¢, 14t vo-hiéu-qua va khong c6 hi¢u-
lire dling budc ngwoi chii.thi. Nhung ngudi chirtai khéng phai
chiju trach-nhiém ngay tir khi kh&-uw¢e thanh-lap. Trach-nhi¢m
fiy chi khdi din tir khi nhén hing.hoéa d¢ chuyén-chd (didu
1084 Dan-Luat Bic-Phin, 1266 Dan-Luat Trung-Phin va 1783
Dan-Luat-Phap ).

Vi trach-phiém iy phat-sinh & kh&uéc, nén ngudi gii
hang hay ngudi chii-nhan khong ciin phai ching 16 digu 16i
gi cha nguoi chi-thi d& doi bdi-thudng; chi cin chirng-to sy
giao hang va sy thi¢t-hai dd xdy ra la di.

Ngudi chii-thi dwoe midn trach, khong phai bdi-thuéng
néu sir bu-hai da vi 18i cha ngudi gri gdy ra, ching han
khong go6i boc ky-cang, holic vi hang-héa-c6 cai bin-chit
khong chin dung ndi viéc vin-tai (88 v&, d€ cbiy, d& thiu)
Nhitng truong-hop ngu-nhién va bAt-kha-khing clng lam
cho nguoi chi-thi khoi trach-nhiém : an-l¢ d3ng-héi tredng-
hgp ngiu-nhién véi truang-hep b3t.khd-khing va bo buge
phai c6 hai diéu-kién : khong thé bidt trude duwge va khong
th® chéng lai dwoe, c6 1h€ mai & truong-bop hit-kha-
khang vi ngudi chi-tdi moi duge mién trach; vi du nhu bio
lut, thoi-tiét néng-birc qua do. Nhirng hanh-dong cha cong-
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quyén ngin-cin sy thi-banh kh&-wée ciing coi nhwr trurdng-
hop bii-kha-khéng : vi du xe ¢ ctia chii-tai bi trung dung,
dudng di bi cim vv... ..

2') Nhiing di®u khoan gidi-trir trdch-nhiém.—— Bién 103
Iudt Thwong-mgi Phap xéc-dinh trach.nhiém nguoi chi-thi
ahiw di no6i & din § 5 ndy. Dao lual ngdy 17-3-1905, sira dbi
didu lvdt Zy, thém vao mot chv riing: «tdt cd nhitng didu
khoan ftrai lai ghi trong xa-chi, trong gid-ngach, hay trong
gify-tér gi déu vo-hicu», Nhur vay c¢6 nghia 1a hai bén khéng
duge thdéa-thuan d@ mi&n trdch-nhiém cho nguoi chi-tai,

C6 hai didu clin thiét 1a phdi nhan xét v& didu nay, Viéc
ch& hanh-khach, ciing nhw vide trung-gian van-taj, khong
thude linh-virc chi-phdi chia didu 103, va didu nay ciing khong
ap-dung cho viéc van-lhi hang-khong hay viéc van.lai biing
duong skt qudc-t€. San nita, tuy diu 103 cdm nhirng diZu-
khodn miZn-trach, nhung chi nhdm viéc chuyér—cb& chinh-
yéu thoi; con v& nhitng viéc phu, nhir x€p hang va d& hang,
hai bén c6 the théa-tbudn 32 nhitng sy rdi-ro v& phin ngudi
glri; mot mit khac, tuy ditu-khodn mién-trach bicfim, song
hai bén c6 tht dinh truéc sd ti€n bdi-thueong vE sy giao
hang cham ciling nhir v& sir hir hai hang-héa : do la di€u khoan
trirng-phat. Nhung n&u s§ tidn nhd qu4, thi ditu-khodn trirng
phat ciing vo-hiéu, vi nhu 1h&€ ciing 1a min-trach cho nguéi
chi-tai, Pign khoan trirog-phat iy ciing khong dwgc ép-dung,
uéu ngudi chd-thi 48 pham 18i ning hodic di c6 hanh-dong
hra-loc man-trd d8i voi ngudi giri hang.

- Dan-lugt Béic-Phin va Dan-luat Trung-Phin déu cé néi
dén didu-khodn yidi-trir trach-nhiém cho ngudi chi-tai trong
nbitng di€u 1086 va 1268. C& hai -diBu nay cung xdc-dinh sir
vo-hiéu cha didu-khoan fy, nhung ¢6 néi rd ring du la viée
ché hang hay ch& khach, didu-khodn midn-trach d&u vo.hidn
tirc la nhitng di2u-ludt &y dp-dung ohe ch viéc chéd khach

Ngoai di&¢m #y ra, srr dlin-gidi & trén v& didu 103 Thwong
Luat Phap d8u co gid-tri d8i vé&i nhitng didu 1086 Dar-Luét
Bic Ph3n va 1268 DAn Luat Trung Phin,
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3-) Té-quvEn doi bdi-thuong.— Nguoi ndo c6 guyén xir-
dung hang-hoéa thi c6 quyén xtt-dung 13-quyeén d0i boi-thuwirng
Nauwoi giri hang c6 quygn doi bdi-thwimng va nguoi chi-linh cling
¢6 quyvén ¥y khi di tiép-nhin dwoe quyén xir-dung.

Khi di dwoc hiing bao-hi@m bdi-thirrng rdi thi nhirng
ngudi Ay ¢6 quyen kién ngudi chi-tai nira khong? An-l¢ vin
cho phép, nhung gidi-phap ndy hoi kho hidu vi khong thich-
hop véri dao ludt bao-hidém ngay 13-7-1930: theo dao lujt ndy,
ngudi bao-him dwrong-nhién duge budng-td-quydn cia ngudi
bi thiét-hai. S

Theo luat Thuong-Mai Phap, t8-quy&a 8y cé thd vip phai mot
ty-do b¥t-thiim, nghia 12 mot duyén—cé lam cho don ki¢gn khong
duwogc xét v& noi-dung ma phai bic-bd.Ly-do &y & didu 105
Thwong-Luat Phap stra d3i do dgo luat ngay 11-4.1838. Bidu
105 dinh riing nguyén-don phai di phdn-kkéng trong han ba
ngiy k& tir ngdy nhan hang hay ngay tra tin chuyén-ché, n€u
khong thi khong kién dwge ngwéi chi-idi nita. Nguyén-don
day c¢o thé la ngusi giti hang hodc ngudi nhan hang; khong
phan-khing c6 nghia la di nhin dwoc hang, dii 88 vA khong
ha-hai. C6 thé phan-khang ngay khi nhan hang bing cich ghi
vao gifly bién-nhdn riing «s& hiu xét ». Thoi-han ba ngay khong
k& nhirng ngay 18 va khong lwu.thong ( nghia la s& ngirng lai)
n&u giip truong-hop bit khd-khang. Phan khing biing tdng-dat
cfia thira-phat-lai hay thir bio-ddm ciing dwge, nhung phai noi
ro ly.do.

Theo didu 105 trén ndy, moi 13-quyén ch8ng nguei chii-
tai, mudn dugce loan-ven d&u phai ¢6 phan-khing Nhurng ngudi
chi-linh cbi c6 thd phan-khang ndu ngudi chi-ai cé giao hang,
vi thé trong truong-hgp hang-hda giao chdm hay déi bj thit-
lac m#t h&t khong con gi ma giao nira, ngudi chii-linh khong
phdi phan-khdng; s phlio-khdng chi cin thift ndu ngusi
chii.linh nhéan dugc hang-héa bi bu-hai, hay thiit-lac mét phin,

Ngwiri gvi hang hay ngudi chi-linh, n€u vi khong phéan-
khing, d& mit t&-quyén kién nguoi chii-tai, thi s&8 m%t ludn ci
quydn doi hing bio-hidm bbi.thuéng, vild sy so-suft clia ho
di lam cho ngwdi bhdo-hidm khong con kién lai dwoce ngudi
chii-lai. : : 2 ,
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Dan-Luat Trung-Phin va Dan-Luat B#c-Phin di dit ra
nhitng diu-l¢ khdc véi didu 105 trén nay cita Thwong-Tuat
Phap.

Theo di€u 1270 Dan-lugt Trung-phin va 1088 Dan -luat
Biic-phiin thi khi nguoi chi-linh di nhan hang khong phan
khang 1& gi ma ciing khong « danh quyén hdu xét» thi hang
coi 12 dii giao dii va t6t lanh, trir phi c6 biing.chirng trai
lai. Nhw vay, 16-quyén clia nguwdi chit-linh, & day, khong bi
mot Iy-do  bEt-thim chiin lai; nguwoi 4y vdn cé quydn kién
nhung phéi ching-td ring hang-héa thifu, hode bu-hai. Tuy
vy, nguoi chi-linh khang dwgc vidn din biing-chirng fy
diu riing dd phin-khing, nfu di mé& nhitng géi hang, thing
hang ngoai sy ¢6 miit clia nguéd chii-tdi hay mot ngwdi dal
dién clta ngudi nay. Tém lai, mudn giit t6-quysn doi bdi-
thuréng, ngwdi chi-itnk khong dwge md nhitng goi hang ra,
néu khong cé chi-thi dy kign. Nhwng ngudi chi-linh khong
ch quyén va khong cé phuong phap gi bo-bude duge nguoi
chi-tii phii dén du-kign, vay ta phii cho rfing ngudi chi-
linh chi cdn cé gifly tritu ogwyi chb-thi 12 di. N&u chi
tai duge trién ma khong d&n du- kifn, thi ngwdi chii-1inh
cé quyen m& cdc goi d3 ra xem, mi2n la phai nhd thira-
phat-lai, ho#c mot gidm-dinh-vién nh4n xét tinh-trang nhitng
dd vat dy; phw vay, ngudi chi tdi s& khong con vign-dén
degc ditu 1088, hay 1270 nira, va ngudi chi-linh s&8 nim
dugc bling-c& chiin.chin 12 hang-ho6a bi hir-hai khi minh nhan.

Nhirng di€o 1088 va 1270 trén nay tuy chi noi vE troong
hop ngwei chi-linch, nhung khong ¢é 1y-do gi khong 4p-dung
dwroe cho ngudi giri hang nén ngwdi nay bi thiét-hai va doi
bdi-thuang,

— Théi-han tiéu-diét t3-quy&n.— Diéu 108 { I Thwong-
judt Phap sira ddi do sic luat ngay 30-10-1935, dinh ring
phitng t8-quyen ¢6 myc-dich @0 ngudi cho-tii béi-thwong
vi hang-héa thiit-lac, hu-hai hay giao cham bi thoi-lidu sau
mot nim, khong k& trudmg-hop ngweri chi-ti di giandan hay
that-tin. Sy gian-l4n bay thit-tin pbai hidu la cAi y-dinh 1am
hai khdch-hang, s thi€u ngay thing trong khi thi-hanh kh&-
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wéce, sy diu-diém nhirng thigt-hai dd xdy ra (Civ. Sect. Com
2.152. D 52. Somm. 45.)

Ciing didu 108 § 2, sfra doi do dao luat ngay 18-11-42
dinh riing tdl cd uhirng t8~quyen khac, d® kién pgwoi chiu-
thi, ngwoi trung-gian hay ngwdi gwi hang va ngudi chulinh
g8 thoi-ticu san mot nim. Theo sy tra-cku cia ching toi;
dao luat nay khong ban-hanh & Viét nam, vay ta phai theo
2 cii cha didu 108, ic la theo bi¢n-ch& dao-luat ngay 11.
11888 di siva doOi khoan 2 &y. Theo dao luat nay thi nhirng
t8.quyén trén day bi thoitiéu sau mot han la 5 ndm, Nhung
thoi.ban niy b4t diu tir ngay nao? Phii phan.bi¢l hai
treong-hop,

Trong traong-hep hiang-héa bi hoan-toan thtlac, thoi
han lidu-diét bit din luu thong k& tor ngdy dang [ ngudi
chii-thi phai giao hang héa; con trong nhitng trrdng - hep
khac, thoi-han bt diiu lwru-thong k& tir ngay giso hang-hoa.

Pisu 108 trén day #n-dinh thoihan tiéu-diéi cho t8.quyén
cha ngwdi gii bang; ngudi nhin hang ciing nhw cha ngudi
chii-thi. Trai lai, diZu 1093 Déan luat Blc-phéin va 1275 Dan
luat Truog-phin chi néi dén t§ quyén ciha ngudi chi linh
thoi: thoi-han tidu-digt t3-quyén 8y la mdt nim, va k& (i
ngay chi-linh «duoc tin hang-héa bi thitdac bay bi hu-
hong ». Ta phai hiu hai chit «duwge tin» la «duge biét »,
vi nguoi chi-thi khong c6 nhidm vy bao tin sir that-lac hay
hu-hdng cho ngwdi chi-linh; c6 khi ngaoi ch-1ai ciing khong
bi&t 1a hang-hoéa di bi hu-hgi; ngwoi chi-linh « bigt » mhiing
vigc Sy do gifly to trao ddi voi nguoi chii-tdi khi khong thiy
mngu-di ndy giao hang che minh; hodc do sy nbin xét cha
minh sau khi di nhan hang hoéa.

Con té-quydn cla ngudi giri hamg va ngwoi chi-tai thi
& tieu-diét bdi thoi-hen nao? Ta cé thd cho réng té-quyéa
clia ngudi giri hang ciing bi thoi tidu sau mot ndm nbu cila
pgudri chi-linh, vi ring td-quyén #y cing bdt-nguén & khé-
wée van-tii va ciing cdn-cir vie nhirng nguyén-nhan fdy. Cou
t6-quyén clia nguwyi chi-thi thi s& titu-diét theo thoi.han phd
thong vi khong co ditu luat ndo #n-dinh mot théi-han kirac
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(tre 14 30 nim Lheo Dan luat Phép, diéu 2262, 15 nam theo
Dan-luidl Bic-plin, dico 863 va 10 nitm theo Dan-ludt Trung
phan diéu 936.) _

Nhirng thoi-han tiéu-di¢t trén pay cé thé bi gidn-doan
néu daco doa ki¢n, hoicngusibi kigu dd ¢o lam gidy nhan oy,
Chung ta dad bi&t hau-qua sy gidn~-dogn thoi-tidu nhu thé
nao roi.

Sau hét lhm—han tieu-diét c6 thé do hai bén thoa-thugn
rmt bot di, L

— Trwong-hgp cé nbidu chi-tai trong mot 1o-trinh, —
Lo-trinh vigc vdn-tdi c6 khi chia ra nhidu ching, méi ching
do mdt chi-tai riéng dam-nhiém vigc chuyén chéd. Trong
treong hop Ay, vAn-dé trach nhi¢m cfia ho phai gidi-quydt
phw th€ nao? Thuwong-luat va Dao-luat dén khong noi dén
vin dé nay. . .

Theo an-lé Pltuip

IL.— Ngtr(‘n chii.tdi ddu tien phai chiu trach-nhiéin d8i
voi ngwdi giri, mic diu chirng 16 duge ring da giao hang
cho mot nha vén-ai khic. BE gidi-thich trach-nhiem By, co
thuyét cho la nguoi chi-tai dia lién cé tu-chch mot trung
gian van-tai dd bdo-dim mis-ahién véi nguei girl réing hang
boa s& duye dira dén noi dd dinh (commissionnaire ducroire
de transport); cé thuydt cho riing ngudi chi-tai trueee di ity
nhiém eho ngirdi chi<tai sau, d& ligp.tuc viec chuyén - ehé,
vi thé aén phai chiu-trach-nhig¢m. Ta th&y riing sr bao.dam
méc nhien va sr uy-nhigm dBu 13 ahirng gidi-thich hoi gwrong
g30 go ¢p. Trich nhi¢gm cha ngudi chi-tai ddu tien c6 mot
1y-do gian.di 14 nguwei 4y dd nhda viée chuyén-chd cho
ngudi giri hang dén noi ngedi nay mudn; viee ngwdi chil-
tdi nhé dén nhitng ddng-nghi¢p khac chi la nhitng phu:o"ng
tign deé thi-hanh kh&-woe v, va khang lien-can d&n nguei guri_

2. -~ Nhitng chi-tai 6'ch§r1g g chi phéichiu trach-nhi¢m
vé nhitng so ho-hai d3 x3y ra trong chiing cia mmh frach
nhiém #v ciiag tinh-chch véi trich-nhiém ciia nguoi chu-la:
diu t‘én, nchla 13 Lho:w cdn phdi ¢6 di€u 16i: hé di nhén



nang d& chd ma hang-hoa bi hu hai trong khi minh chuyén
ché thi phai chiu trach-nhi¢m.

3. — Nguoi chi-tai cudi cung chi phai duong-nhién chiu
{rach nhiém v& nhitng sw hw bai rd rét, nghia la c6 thé
nhan thily d€ dang; v& nhitng sy hw hgi khac, ngudi nhan
hang phai chirng 16 riing ngwdi chii tai cudi cang dd co lol
trong viéc chuyén chd; chdng han, n#u ching to dwoc riing
nguoi chi thi cudi cing di dwge ngudi chii tAi truoc giao
cho nhitng hang hoéa (6t titc la chirng {6 ring sy hu bai dd
xiy ra vi 16i clia ngwoi chii tai cudi cung,

Sau hét, chd tai nao did bdi thudng dév. cé6 quydn luen
lai ngudi da giy ra sy hu hai.

4y Sy bdi-thwing thi¢t-hai — Ngudi nac dm bih—thudmg
phii ching-td sy thi¢t-hai, Vxec din-chitng d& ddng née
hing-h6a bj thit-lac: ngu‘én gud hang hay ngudi chi-linh
chi viec xufit-irinh bién-Jai nhin hing cda ngudi chi-lai,
nhur vay di chirng-16 ring did gino hang cho nguoi chi-tai
rdi. N#u doi bdi-thwong v& sy hu-hai thi phii chirng1d sy
hu-hai &y va chirng-td rfing sy hw-hai dd x3y ra sau khi
giao hang cho ngudi chi-tdi hay triede khi nguoi nay giao
Lra.

Thuwong-thwdng, s thigt-hai duge tinh ra tién d& (rd cho-
ngudi bi thiét-hai; nhwog cling co khi, trong trwdng-hop dd
dac bi thit-lac, Toa bt agudi chi-thi mua d6 khic thay vao
(vi hang-héa tdng gni luon nén co6 &n-1¢ nay). N&u dé-
wat hu—hal qua, mit ch gid-lri thi nguwei chi-tai co thé phai
boi-thudng toan-thé gia-tri, nhung dege glu- lﬁy do-vat da
bi hu‘—hqu

Khi danh gia sy thlel-han tln cin - ¢ir v&o giad -tri hfmg
héa & noi nhaa bang; nhuug hi¢p-woc qudc-td Berne nim
1890 va 1933, quy-nh&t viéc chuyédn-chd qudc-t& bing dedng
sit va dwong hang-khong, lai tri-gia hang-hoa & noi gui. .

Sy b3i-thuwong phii bao gom ci s thfi-dyng va th¥l-lod
Thiét-hai thit-dung 12 sy thiét-hai vi khong dwge dung A6+
val bi mit; thatloi la mit mot s§ tign l¢i vi khong nhén
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dwoc hang tot lank, ding lran, hay vi hiang-héa thit.lac vi -dy,
néu nhda dwrgce hang ngwdyi chi-linh da ban dwge cé lii, nay
khong c6 hang ban, bi mit mai loi &y s§ tidn 13 ngwoi chi-tai
ciing phai boi-thudng.

Nbung trong moi truong-hep, ngwdi chi-tii chi phai
bii-thwong nhirng sw thiét-hai dd do-liew duwge truoc, theo
diéu 1151 Dan Ludt Phap, triv khi di c¢6 nhirug haoh-dong
man-tra lira-toc. Vi-dy, ngudi chi.tdi nhan chd ot goi kin,
khong bi&t trong dund gi; nZu goi Ay dung 40 trang-sie
quy-gia va bi thit-tac, ngudi chi-thi s& khong phai boi-thwong
%t ch gia-tidn nhitng 40 trang-sirc dy, vi khong ai dem giri
nhitng 46 quy-gia nhu thé theo cich-lhirc Ay, thanh ra sir
thiét- hai co tinh-cach bfit-thwdug, khong the lwong truéc
duge. (Civ. 10-7-1934. Gazette Patlais 10/10) — Nhirng hang-
hos dit tign, khi giri c6 khai gid, o8u bhi th&tdac, 8 hen
béi-thuwéng khong qui  dwge gm khai.

Gidi - phap lrén nay ciing lA gidi- phdp cha didu 1272 3 2
Dan-Luat Trung.Phdn va 1000 Dan-lauat Bic-Phin.

B.— Tréch-nhiégm vé viée ehd khéch.

1'— Tromg Dan-Luat va Thironag-Ludt-Phip.— Dan-Luat va
Thwong-Luat-Phap khonz quy-dinh vi¢c chuyén-ché hanh-khach
P2 il ngudi chi-tai phai boi-thirdrng moéi khi ¢6 tai-nan xdy
ra, an-j¢ PLap dd cén-etr vdo diéu 1382 Dan-Luat, Véi digu
luat nay, ran-nhéa phai chitng-t6 mdt didu 16i clia ngwei chuyén
chd va chirng-to riing tai-nan lam cho minh (bay than-nhén
minh) bi thuwong (hay thiét-mang) dd do cai 18i Ay gAy ra.
Viéc dan chirng 3y r#it kho-khin vi nguoi di xe miy khi biét
rdé duogc vi duyén-cé gi da xdy ra tai-nan, nhit la khi tai-pan
xiy ra vi mot ly-do chuyén-mon co-khi.

Vi th&, d& cho tinh-trang hanh-khich dugc bao-dam hon
dé cho viéc doi bdi-thwong khong gip phai sy kho-khin qua
dang, an.l¢, hiit ddu tir nidm 1911 ¥ €iv, 21-11-1911. S 1912, 1.73)
da diit ra m¢t thuy€t khac; theo tiwey&t moi nay thi khé-wée chéd
kbhach bu(c nguoi chii-tai vae mbi¢m-vu phai diwra ngwoi
nay «di dénnoi vé dénchdén» mot cach an-toan. Motkhi déxily
va tai-nan e la oguoi chietai dd khidn-khuy@t nhiém-vy cla
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minh; hanh-khach chi viéc ciin-ctr vao sy khi€m-khuy&t 3y ma
doi boi-thuirng, khong ciin phai clitrng-t0 dich-xdac mot didu 16i
gi cia ngwoi chi-thi. Nhuw vay, hanh-khach iranh dwgc cai
nhiém-vy din-chirng khé-kbin trén kia, va chinh nguwdi cht-
tai mudn dwge giai-trir trach-nhi¢m, phai ehitng-t6 réng tai-
nan di xay ra vi mét truong-hop bit-kha-khing, vi 15i cda mot
ngudi dé-tam, hay vi 16i ciia nan-nhdn. N&u16i ciia nan-nhan
khony phai 1a duyén-co duy-nhit gdy ra tai-nan, n€un tai-nan
x3y ra chi vi 13i chia nau-nhdn c6 mot phin, thi trdch-nhi¢m
ctia nguoi chi-tai chi gidm bot di thoi.

Trach-nhiém ngudi chi-tdi dwge coi 1a phat-sinh & kbhE.
wée cho nén nén gilta nan-nhan va ngudi ché xe khoéng céd
kh#-wae lép lac thi ngudi chi xe khong phai trach-nhiém : 406
ia trudmg.hop ngwoi di xe pho hay di déu,

Trach-nhi¢m cla ngwoi chi-tai khdi dia tir hic nao? khong
bit diin tir khi khé-wroc thanh-iap, ma bt diu tir hic kh€-réc
durge thi-hanh. Theo an-¢ Phip, trong viéc chuyén-chd biing
xe ltra, trach-nhié¢m &y khéi ddu tir lic hanh-khéch d&n ga hay
dén xe danh cho céc hanh khéch ( Paris 2-3-1930, Jep 1950. 2.5
470); trong viéc chuyén-chd bing xe hoi, trach-nhiém &y
khéi din tir Wic hanh-khach ngdi vao xe hay sdp stra tréo 1én
xe Civ, 20-4-1942. Da 1942.147).

Xc téi noi roi, trach-nhiém cha nguwoi chdi-tai ciing chua
hdt, phii doi déo lic hanh-khach d3 xudng xe, hodic di di khoi
san ga ( Lyon 6.6-16-5 1947-2-23; Seine 25-10-49-1) 1950. Som-33).

2'.)— Trong lugt Viét-Nam.-Dan-Luat Béc-Phin va Dan-
Luat Trung Phin d8u c¢o quy-dinh trach-nhiém cia ngudol
chi-tai ché khach va da theo ¢uan-didm trén nay cha én-i¢
Phap. Bitu 1085 va 1267 dinh ring ngwoi chi-tai pbai chiu
trach-nhi¢ém vé nhitng tai-nan xiy dé€n cho hanh-khach, trir
phi tai-nan x3y ra vi 16i cia nan-nhian, hay vi mét duyén-cé
ngad-nhién, moL trwong-hop bit-kha-khang (Luat khong noi
d&n 16i cha nguoi dé-tam vi trong luat nghia.vy, 16i 3y dugc
coi nhu mot tredng-hep bat.kba-khang ). Haidiéu luat trén nay
co noi ré ring trach.nhi¢m cha ngudi chi.tai khéi diu Hr lie
hanh.kbaeh dit chan 1én xe.cd, thayén-tau,
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3 — Tredang-hop tai-nan chét niwol.— Khi mot hanb.khach
bi chét vi tai.nan thi thin-quyén o ihé kién doi boi-thudong
phirng phii ching-t6 di€u 16i ciia nguot cha-ai. Co thé doi boi-
thuong ca v& sir thiet-hai vat-chiit va sy thiét-hai tinh-thin,
do sir dau thuong gay ra, lG-iyén nay ciln-cir vao didn 1382
Dan-Ludl Phap déi chidu voi didu 761 Dan-Luit Trung-phin
va didn 712 Dan-Luat Béc-phiu. Bé la tg-quyén doc nhit cia
ngudi nio iin & nhir vo chong voi nan-nhan, nhung khong coé
gia-thy, va ciaa nhirng thin-quyén khong co quyén doi nan-
nhan cdp-dudng trong sinh-thoi nguwol nay. Cor nhitag than-
quyén c¢6 quyén dugc nan-nhin cip-dudmng khi sinh-thoi
( Xem Dan Luat Trung-Phin tir dide 773 dén 775; Dan-Luat
Bic-Phin tir difu 719 dén 722; Dan-Lugt Phap tir di€u 203 dén
211 ), thi ngoai té-quyén trén nay, con co mot (3-quyén. khac,
cin-cir vio khZ-wroe. Chung ta biétla an-1¢ da cho ring khé-
woce van-tai bude nguoi cha-1ai phai dwa ngwoi khach « di dén
noi v& dén chdu » mét cach an-todn. O day, an-1¢ da di -thém
mot buée nita va cho ring khilap woc cho vay, nguoi hanh-
khéch khong nhirng chi wée-dinh cho minh con wéc-dinh ca
cho nhirng than-quyén giin nhit nita ( dién 1121 Dan-Luat Phap;
664 Dan-Luat Bic-Phiin va 702 Dan-Ludt Trung-Phin ). Vi thé
ma nhitng thin-quyén niy nai dwge sw khi€ém-khuy#t nhiém-
vu clia ngudi chii-lai dé& doi boi.thuong, tuy ring chinh ra khé-
wire iy déi voi ho Ja mot ngoai-vil( res inter alios creta )
( Civ. 6.12. 32, D 1933. 1. 137). ‘ )

Nhirng 13-quy&n nay bi tiéu-di¢t theo thoi-han pho-thong;
phung khi nac tai-nan xAy ra 12 mot hinh-toi” thi t8-quyén
ciing tidu-diét voi sir troy.t8 hinh-tof &y (Day 14 mot khimh-16i,
vav Cong-td-quyén sé tiéu.diét sau 3 ndm theo lnat Hinh-su-T8
Tung Phép ap-dung & Nam-Phén; sau 10 nim theo Hinh-Luat
Bic-Phan diBu 38 va 45 Hinh-Luat Trung-Phin.

HET QUYEN NHAT.



GIALTHICH NHUNG CHU VIET TAT

Cass : ‘Toa Pha.an (Cour de Cassation)
Civ : Phong Ho Toa Pha-an (Chambre Civile de 1a Cour
de Caasation)
Civ. Seet Com.: Phong HO Toéa Pha-4n, Ban Thuwong-mai
Seetion Commereiale)
Regq : Phoog Don-tir Toa Phi-an (Chambre des Requétes)

TA Toa-4n

D- ;- Dallez (Tdp san Dallaz)

Da : Dallez analytique (Dalloz phdn - tich tép) tir 1941
dén 1944

De :  Dalloz critique (Dallo: phé binh tip) 1941 dén 1944

Dh : Dalloz hebdomadaire (Dalloz tudn san) V& truwéc
1941 -

Dp : Dalloz périodique (Datloz inh ki) Ve trudge 1941

Gp : Gazette du Palais ( bdn tudn-san Gazeite du Palais)

S. o Sirey (Tdp san Sirey)

Jd.C.P. : luris-classeur périodique (fup chi Juris-classeur
périodiqite)

Jd : Phén an-lé trong tap-san (jurisprudence)

Som : Sommaires (phdn {dm-idl dn-ié trong rip-son)

— Thidyg: Civ, 19.11.24 DP 1926.1,138, 1a: Xem an ciig
Phong HO Toa Pha - An ngay 19.11.24 trong
Tap-san Dalloz périodique ndmm 1926, phin
I, trang 138.

— Khi nao mét tén tinh dugce chi-dan, tirc labdnan cuaToa
Thueng-Thiim tinh &y, Thi du : Paris 28-1-45 D.45 J1.341, la :
Xem 3n Toa Thweng-Thim Paris ngay 28-4-45 trong tip-san
Dalloz ndm 1945, phan dn-lé, trang 341.



— 142 —

—_ Paris 25.2.26. GP 1926, 2.26, 1a : Xem an T6a Thwong-
Thim Paris ngay 25.2.26 trong Gazette du Palais, nim 1926
phin 2, trang 26.

__ Paris 21-2-38 GP 10/5, 13 : Xem an Toa Thwong -
Thim Paris ngay 2t .2. 38 trong Gazelte du Palais ngay 10
ibang 9.

__JCP 1847. 2.3334, la: Nem Jurisclasseur périodique
nim 1247, phiin 2, s3 3534

Khi nao m{t ién {inh ¢6 bai chit TA ding trén tire 1a:
ban an cua Toa So-Thim tinh dy. Thi du: TA Bruxelles
91-10-33 S 1934 4.1, la: Nem an Toa So-Thim Bruxelleg
ngay 21-10-33, trong tap-san Sirey ndm 1934, phén 4, trang 1

TAl LIEU THAM KHAO

J. ESCARRA: — Manuel de Dl Commercial (1948).
PERCEROU et BOUTERON:
— La Nouvelle Légslsiion Fraogaise el Inlerpationale sur
ja Leltre de Change, le Billet a Ordre et le Chéque.
G. RIPERT : — Traité Elémentaire de Drost Commercial (1951).



Muc - Lue

Lol tua,
CHU'ONG T
Djrh nghia danrh-tir nha budn. .
Ti&t I— Nhirrng nghé tir-do va edng-nghé.
A) Nhitng ngh€ nghi¢p tu-do .
) Nhitng cong-nghé
Tiét 2_+Nha budn

CHUONG 1I
Nhirrg hanrh vi thwong mai
Tiét I— Phanr tach harnh vi thwong mai
% I— Viéc mua .
' 2— Viéc ban Iai , .
Tiét 2— Nhirng harh - vi thu'o'ng—mgl 6- troug
ludt Thweong-mai . . . . . .
A) Nhirng xi nghiép e e e
B) Sy khai md ,
C) Ngan hang, héi doéan, trung glan thurmg-
mai. . . ., . .«
[» HEi phidu
E) Hanh.vi thwong. mai u ong dléu 63"3
Thurong ludt Phap
F) Buon-ban chirng-khoan va ba‘m hlém
Tiét 3— Nhirng harh-vi thwong-mai phuy-thude.
$ I— Giai thich . e
$ 2— Bing - chirug, . .
$3— Ap-dung . . . . . .

CHUONG III
Nhirng didu-kién va rhiém.vy cia vhi buédn.
Tift 1— Nhirng digu-kien

A) Buen-bin cho minh. . .
B) Vi-thanb-nién -
C) Nguoi dan-ba co chong .o,

D) Nhitng ngudi bi cim guyZn va nhu-ng
ngudi dién e e

18

18
19
20

21

22
24

24

25

27

33

33
33
a3
33
395



F)  Nhirng ngudi kém-tri va nhitng ngudi
hoang phiquade . . .

Tiét 2 Nhirng nhiém-vi rha budn

Cira hang thwong-mai

Ti¢t I—
Tiét 2 -

Tigt 3—

Titt 41—
Tigdt p—

Phu-tiét

Phu-tigt

Tiet 6—

Tiét 7—

$ 1 SO - s4ch. .
$ 2 (ong-bd hon-irdre

$ 83— Viée ohi tén vio sd thuong.mai,

CHUONG 1V

Nhirng y&u-td hwu—hinh
Nhirng yeu-td vé-hinh,

1.__ hé khal y » ) ’ ]
‘ 2__ Su hﬁm—vé nhitng yéu—té vo-hinh . .
Quyén sé-hiru thuong-mai
1— Ngudi hudng-thn
2— Digu-kién e
3— Quvénloi . . e
Tinh-chiit phap-1y elra héng thu-o'ng~mgi
Viée mus béan ={ra harg thwong.mai
¢ 1— Théhirc. e
$2— Bidu-kien . . . . .

S 3— Dbdi-twong
N
:

S 4-- Hau-qua

PL. RN A

$ 1— Nhié¢m-vu bdo-ddm cha ngwdi ban. .
s 5— Quy&n bdo-dAm cha nguwdi ban
9
$ 1— Su bao-vé nhing chit no cia nba buon
B&-cao viée muoa bdn . . .
PAu-gia thém 1/6
Pem cira hang nhap hoi
Céim-c8 cira hang thwonrg-mai
1— Nhitng v&u-td cdm-cd dirge
2— The-thtc
3— Hiéu-qua clha s ¢ m-cd
Quan-ly eira hang thwrong-mai.
AY Quan.y thi-lao , ‘
BY Quoandy tu-do
C) Quap-ly doanmai . . -

gpu e

57

o8
58
62
63
64
65
65
66

66
67

69
69
71
nl
72
73
73
73
7
78
7R



CHUONG
Nhirng thweong-phiduw ., . .
Tiét 1— Hbi-phidu

Binh-nghia . .
i 1— Nhitng sy lwong-quan gy ra hdi-phitu
s 2. Pidu.kién hinh-thie, . | .
5~ 3— Nhitng vai chinh trong héi- phleu

A) Nguwoi chi-tao:
— Niang-lue , .
-— Nguyén-nhan vi¢c lam 1161 phlﬁu .
B) Ngwoi thy-ich .
— Nguyén-nhédn vi¢e trao hfh—phmu
— Hau-qua viéc teao hdi-phigu
C) Ngwod thu-tao:
— Tién dg-kim. . . . . . .
— Héi-phién tra-tgo . . , . . .
8 4— Sir bao-linh hét-phign . . . . .
. A} BRinh-thire . RN
B) Hau-qua . Ce e
§ 5— Bdi-ihye hoi- pllléu v e
A) Hinh-thitre :
BY  Hau-qua .
() Trach-nhi¢m lién- dén clia nhu'ng nguréri
boi-thuy
) Sy bAt- d61~khdng nhu-ng phu'rrng phﬁp
khédng.hién . .
¢ 6— B&i.thir bt.chuyén. quv‘e‘n -
; 7— Viéc trad tidu héi-phifu .
A) Xu#t.irinh hdi_phiéu. ..
B) Tra tién héiphign . . . . . .
5 8 — Sur-hanh nhitng phrong.phép to.tung
A) Sw-hanh chdng voi ai .. e
B) Phai phan.khang truac ; treong.hop duwge
mién phan khing ; tru-('rng.hqp mil quyén
phan-té , . e e o,
C) Baoi dirgc nhiing uLn gl e ,
D)y Thoidicu nhimg phuong.phip lu.lum_,
Tiét 2— Lérh-phign. . . . . . .
¢ 1— Hinh-thae . ., . . .

81
s1
31
&2
83
87
87
87
s8
89
89
89
90
()O
9t
93
93
94
94
94
96

96

97

09
100
100
100
104
104

104
105

107
107



“ 9 Tinh.chat
Tiét 3— Ch: phign, | ..
$ 1— Thél¢ vé hinh- thu-c Ce
A) Chi-phi€u thudng-dung |
13) Chi-phitn die-biet . . . .
82— Phat-hanh chi-phiga . . . . .
A) Su litn-lac gitra chi-lao, thu-tao va thy-
ich . . . . . 0
B) Tién du-kim . ..
3— Su lwubanh chi-phide . . .
4— Tra tién chi-phigdn . |, .
a) Phai tra ti®n ngay ] .
b) Truwéong-hop khong di du klm .
¢} Phuong-phap té-tung
CHUONG Vi
Vide xét xir nhirng vu trarh tl,mg e¢é tinh céch
thworng-mai, . .
Tiét 1— Nhirng Toa-an thu-o'ng—mal
Tiét 2— Thi-tue thuong-mai

Tiét 3— Nbirng digu-kién dde biét vé nhi’rng viec
thwong-mai , . .o L .

A) Bidu-lé d.m—chu'ng .

B) DBién-l¢ v& noi-dung

CHUONG VII

Furnn

Nhirng khé-wée thuong-mai . . . | .
Tiél 1.— Viée doan-mai hang-hai. .
— A) PBoan-mai khi dé hang . . .

— B) Doan-mai CAF hay CIF
— () Boan.mai FOB

Tigl [I.— Khé&-wée van-tai
$ I — Tinh-chat . . . .
5 2 — Sy thanh-lap khé-u’()'('
53— Bing chirng kh&-woc .
S4 — Sir thi-kanhy kh&-uwoc, .
q:)— Trach-nhié¢m cha ngudi Lllll LAi :

A) Trong viéc ché hang
B) V& vide chd khach

.
..

103
109
110
110
112
113

113
114
115
115
116
116
116

118
(18
119

120
120
122

124
124
125
126
127
128
128
129
129
130
151
131
138



	Image00001.tif
	Image00002.tif
	Image00003.tif
	Image00004.tif
	Image00005.tif
	Image00006.tif
	Image00007.tif
	Image00008.tif
	Image00009.tif
	Image00010.tif
	Image00011.tif
	Image00012.tif
	Image00013.tif
	Image00014.tif
	Image00015.tif
	Image00016.tif
	Image00017.tif
	Image00018.tif
	Image00019.tif
	Image00020.tif
	Image00021.tif
	Image00022.tif
	Image00023.tif
	Image00024.tif
	Image00025.tif
	Image00026.tif
	Image00027.tif
	Image00028.tif
	Image00029.tif
	Image00030.tif
	Image00031.tif
	Image00032.tif
	Image00033.tif
	Image00034.tif
	Image00035.tif
	Image00036.tif
	Image00037.tif
	Image00038.tif
	Image00039.tif
	Image00040.tif
	Image00041.tif
	Image00042.tif
	Image00043.tif
	Image00044.tif
	Image00045.tif
	Image00046.tif
	Image00047.tif
	Image00048.tif
	Image00049.tif
	Image00050.tif
	Image00051.tif
	Image00052.tif
	Image00053.tif
	Image00054.tif
	Image00055.tif
	Image00056.tif
	Image00057.tif
	Image00058.tif
	Image00059.tif
	Image00060.tif
	Image00061.tif
	Image00062.tif
	Image00063.tif
	Image00064.tif
	Image00065.tif
	Image00066.tif
	Image00067.tif
	Image00068.tif
	Image00069.tif
	Image00070.tif
	Image00071.tif
	Image00072.tif
	Image00073.tif
	Image00074.tif
	Image00075.tif
	Image00076.tif
	Image00077.tif
	Image00078.tif
	Image00079.tif
	Image00080.tif
	Image00081.tif
	Image00082.tif
	Image00083.tif
	Image00084.tif
	Image00085.tif
	Image00086.tif
	Image00087.tif
	Image00088.tif
	Image00089.tif
	Image00090.tif
	Image00091.tif
	Image00092.tif
	Image00093.tif
	Image00094.tif
	Image00095.tif
	Image00096.tif
	Image00097.tif
	Image00098.tif
	Image00099.tif
	Image00100.tif
	Image00101.tif
	Image00102.tif
	Image00103.tif
	Image00104.tif
	Image00105.tif
	Image00106.tif
	Image00107.tif
	Image00108.tif
	Image00109.tif
	Image00110.tif
	Image00111.tif
	Image00112.tif
	Image00113.tif
	Image00114.tif
	Image00115.tif
	Image00116.tif
	Image00117.tif
	Image00118.tif
	Image00119.tif
	Image00120.tif
	Image00121.tif
	Image00122.tif
	Image00123.tif
	Image00124.tif
	Image00125.tif
	Image00126.tif
	Image00127.tif
	Image00128.tif
	Image00129.tif
	Image00130.tif
	Image00131.tif
	Image00132.tif
	Image00133.tif
	Image00134.tif
	Image00135.tif
	Image00136.tif
	Image00137.tif
	Image00138.tif
	Image00139.tif
	Image00140.tif
	Image00141.tif
	Image00142.tif



