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PHAN THU* NHAT

Ngudi dan-ba 10c chua chong

\l AN-TQC Viét.Nam ta nhiém Yﬁn,héa ctia Tau, trong

¢ nam khinh nir, hay vién nhirng cadu nhir « nit sinh
ngogi-tyc » hay « nhit nam viét hitu, thap ni viét vo » van
van, chirng {0 riing trong gia-dinh, v& phong.tuc 1&.gido —
ma phong-tuc lé-gido lai la cin-ban cia phap-ladt — din.
ba bao giv ciing kém sit dan-ong.

$&-df nhir thé ciing khong <o gi la, trinh-do vin.minh

cha dan.toc ta mot thé-ky vé trude van khong cao hon chg-

do gia-trirdng chii.quyén (patriarcal) 1a bao nhié¢u, ma dudi

ché.do niiv thi nguoita Iiy gia-dinh lim gbc: ngudi cha

(paterfamilias) tirc la ké lam diu trong gia-o¢ (gia-trueirng,

toc-trirdng). Ban.ba, dit la me hay vo con cda vi gia-trudng.

"bao gi¢r ciing van dong mot vai tuéng phu-thuge méa  thoi.
khong the co tron quyén cai-quan mot gia-ifc, ciing khong

thd ¢o di tu-cich ma phung.sy t8.tién nha chéng dugc.
Chinh thé nén, nhiém anh-budng clia dao Khéng, din.

toc ta ciing nhir dan-toc Tau, Iy thuyét tam-ting ma kém-
ché phu-nfe. Danhriing, dj vdi mwoi nim sau pdy, nhe

phong-trao Au-hoa kich-thich, thuyét tam-ting ciing bo
o

git-gao di nhiéu, tuy vay, no vin ¢ a
B
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:\Ium? rd dga-vgf:m nguoi con gai lrong gia-dinh, chiing
ta hily chia phin ndy ra lam hai chuong ;
Chwong 1, — Nguroi con gal chua dang tudi thanh-nién.
Chuong 2.— Nguoi con gai di ding tudi Lhanh-nién.

XIN LU'U ¥. — Troag quycn sich niy, xin doc nhitng chit in tedt
niite sau ddy

I - p.L.B K Ia bd Dan-Ludl Bitc-Kir.

9 H.VT KL, ta bé Hodng-Vigl Trung-Ki Ha-Lnaf,

e N.K.D.LG.Y. 1 b¢ Nam Ky Ddn Ludt Gian.Yéu (irce la sida

lént: 3-10.1583),




CHUONG THU NHAT

NGUOT CON GAI VI-THANH.NIEN
TRONG GIA-DINH

Pi la vi.thanh-nién (nghia 1a chira dit 21 Ludi) thi trrde
phap.luat, trai hay gai cling diong nhit.thé. ;iy vay, nhirng
didu <& noi sau ndy irng-himh chung cho it ci tré vi-thanh
nién, vo.luan trai bay gai,

Da cho bao nhiéu tudi, con-cai cling phai thwong-yéu
kinh-mén cha me va phai chiu dudi quyén cha me cho dén
liic thanh-nién hay dwge thedt.quyén trude khi ding 21
tudi.

Qll}'én cta cha me gQi i « phu-quuyén » (jHIiSSﬂllCE pa-
ternelle),

PHU-QUYEN

Phu.quyén bit-bude k& lam con phii ving 151 chiu luy
cha me trong nhiéu viéc.
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A. =— Déi véithAn-the ctia con c#i.

Con-cii khong dirge bd nha cha me méa di ma khoéng
xin phép cha me Bay 1 diu vét dao KhéngManh con lou
lai vAy. Sach Nho noi: « phy-mdu tin bdt khé vién du, du tét
hiru pheong » ( cha me con khong nén di choi xa, ma néu co
di xa thi phai di cho cd noi ¢6 chd). Tuy.nhién, néu con
lam viée nha nwde (vi=du: lam cé mu hay co gido) thi khi
nha.nwie bd-nham, con dirge phép di theo lénh trén sai
khién, Boi xura, dan.6ng thanh.nhan ma bd cha me hay ong
ba gia ci ma di lam quan xa xudi cling bi 191 goi la: khi.
thén chi-nhdm ; luat 8y di bo di tir Jau roi.

Cha me ciing c¢6 quyén danh.dap stra-tri con-cai nhirng
phii lam mot cach vira phai d& cho con-cai kinh-s¢ chir
khong dwrge lam thii-qua. Cha me nao ha-khidc hay nguoc-
di con-cai ndu ¢o ngudi t8.giac dén Bién-ly-cudc thi ¢ th
bi truy-td theo luat Hinh.

Khi nao ngudai cha bat.binh hanh-vi ctia con miuh thi
co quyén thua voi ong Chanh-in toa So- thim hay ong
Chanh-an toa 1loa-Gidi-Rong-Quyén & Nam.viét (con & Bic-
viét thi phai thwa vol ong Chinh.din toa dé. nhi-cip vh &
Trung-viét thi phai thura vt ong Thim-phin so.cip) mi xin
bd ti no nhuwng khong thé ho ti trén mot thang durrec néu
dira tré khong hon miroi sau (16) tudi, Néu no hon 16 todi
ngeoi cha dwoe phép xin ho ti con minb trong mot thoihan
téi sau thang. Khi ndto ¢6 don clia ngroi cha xin Lot con
minh nhu vy thi 6ng Chanh-an phai hoi y-kicn ong Bién-Ly
151 méi hoiic chio phép hodic bac don néu xét ring su tdng-
giam co thé 1am hai sire-khoé hay tri-khén cha diea trc, hofic
¢6 thé y theo don xin nhung giim bot ki-han cim-to lai

Cim.ti diva tré nhwe thé thi phaicim-ta trong mot ché
nie khdc hon 13 kham-dwong sé.tai d8 nhét 16i-nhan theong
pbam dé6. Tién s&-phi tong-giam dira tré vé phiin nguoi cha
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pbai chiu v lai, ngwroi cha ciing dwge quy®n xin tha con
minh ra khoi kham-dwdng trede ky-han cita ong Chanh.én
toa da dinh.

Trong thovi-gian ve.chdng &n & voi nhan thi phy.qu yén
vE tay mot minh ngwoi cla ma thoi, Cha chét, quyén iy v&
vo.chinh clia ngwroi néu ba niy khong cai-gis. Tuy.nhién,
néu mudn cim.ti con cii, vi qua-phu Hy phai do noi cha
chiong minh néu ong nily con sdng ( vi riéng & Trung-Viét
vit Bic.Vigt thi lai phai c6 mdt ngudi ba.con bén ndi hop-
thinh ) va ndu co quyén bo th con v¢ thir cha chdng. Mot
doi khi, quan t6a ciing cho quyén cim ti nhitng tré Ay, néu
ngudi xét don xin cta vi qui.phy kia la hiru-ly.

Phy quyen dy, chdng nhitng con dong chinh phai chiu
ma thoi, ma c¢a con dong thir, con hoang dugc nhin
(enfants naturels reconnus) ciing phai chiu nira.

Dit sao, cha me khong co quydn cim-c8 hodc bian con
cii d8 trir ng nhir thud xwra nhu vay dugc. Chi co the cho &
thué & muon ma ldy tién vay thoi,

B. — P4i vdéi thi-san cua con-cki

& Nam-Viét thin8ucon cii ¢6 clia-chi riéng (vi-du khi
duwge ting-dit) thi nguoi cha dwge quyén hudng ctia-cai ay
cho dén khi con mudi tam (18) tudi mai thoi. Néu cha chét
niva chirng thi quyén hudng 8y v& ngudi me khong cai-gia.
Sau hét, néu cha me ly-di voi nhau thi hé nguoi nao thing
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kién tat 1a duge quyvén hudng hoalgi t.sidn cia con. (1}
Con & Trung-Viét va Biic-Viet thi luon fudn con cai phid
tav-thudce cha me lae nguai con sinh-théi, khong dwrge o
tai.shn rieng trae khi di thimbh-nién ma cha me cho phép o
ritng mot cich cong-nhien hodic khi da dwge quyén  trdap
(thoat.anvén * ma ¢6 gia-thiit rieng thi khong ke,

C. — Thé nao phu-quyén chung-mén ?

fag-quyén chung-min trong miy truong hop By :

1~ — Khi ci cha vk me ddong chet,

9 — Khi dira con duge thoat.quyén hay tu-lip (dman.
cipé) nhi s€ noi sau,

8¢ — Khi dita con dong tndi thanhonién (21 tudi).

(1) Twirg nén noéi thém mot truing hop di xdy ra nhw viy : léa
Theng-Thim Madagascar di xit réing trong khi cha me cou sinft-
thiri, nguei cha phdp-dinh  quandg (adminisiralenr légal) Lhing
{hE do-dwong mot biit déng-sdn thuge quyén sé-hitu cita dira con vi-
thanh-nién cha minh : phdi cé Iénh tod.at cho phép moi duegec,

Bai khdi, phéi k€ 1 vé-hide (aulle) mol sw dé-duong do ngu i
cha dii lgp véi sir cha phép ciia hoi-nghi gia-16c va phép nay duwoc tod
so-thiin phé-chuiin, Mgt hgi-nghi gia.téc co quan ricng biét cho viée
thi-hg, khéng thé lap-thinh d¢ bicu-quyét vé nhitng viéc thude vé su
phip-dinh quén-lj). Tod-dn di tugén-bd su vo-hidu &y do s ia infi-céu
chia tré vi-thanh-nién noy ding Woi thanh-nién, truyén-lénh xoit B4
st diing-kyj trong khi pdng mit ciia dé-tam-nhan 6 theé vicn hiu-luc
béing-chitrg nhitng diéu bién trong bing-khodn dién tio theo st loi-
ich ciia ho. (Tap san Penant 53 510 lruwoug 87 théng ba 1938 pi (it
tod Thueng-Thim Madayascar dé ngay 19-5 1937).
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4* — Khi cha hav mie bitéa kén an bai-trudt phu.quyén
(déchus de la puissance paternelle) bai vi ho lim
grong xiu cho coucdi Wity hay nguyge-dii ching

no.

Trong mot vii trwong-hop, vidu nhw khi cha me toan
diiu-doc con hay toan giét con mi bi dn tit thi toa.dn budce
phiti kéuan bi-trodt phu.quyén cia ho. Néu la cha bi bii-
truiit thi ton-an s€ giao phu.gquyén cho me, con néu khong
co cha mie thi s& giao cho mol vi thiahg (hay giam-héd; tu-
teury hay nita cho vig¢n Ciru-T¢é Cong-Cong (assistance  pu-
blique).

B&i nay, nhit 14 & Saigon — Cholon méi nguwdi ta chen
nhau & qua dong.dic, sy sanh-song kho-khin, ¢o nhién
cha me vo lrong bit con gai minh 14, 15 tudi phid han méu
ma kiém tién cho minh i xii . do 10 mgt déu nho-ohop
deé-hén mdi ngwdi trong ching ta €6 phan-sy bai-trir cho
k¥ tuyét méi thoi, Xy vay, khi nio duge nghe hiét mol vice
nhw thé, ching (a hily viét don t8-gidc noi Bién-Ly-Cude
sé&.tai d& nha chire-trach md dwéong tra-viln,

Hay niia, ching ta ciing ¢ the t8.cho noi ong Canh.
sil-triedng, ong quan-trudng, 6ng Cong-an-trudng vi cic
vien-chire niy la tw-phap canh.lai phu-td cho quan Bi¢n-Ly,
ddu ¢o quyén so-tra rit dé-trink viée tinh-té &y dén cho
quan Bi¢n-Ly. Vi quan ndy s& dua k& ldm cha me khdn-
pan ity ra triroe toa lide-hinh ma truy-td ching né theo
lual va xin 1oa kéu an Di-truit phu-quyén cta ching no
di. Av1a mot cong-lrinh ty.ug xa-hoi ma ai ai cling déu
c6 phan-su gop cong vay.




II

QUYEN THU-HO

Pham nguwdi vi-lhanh-nién -—— di nam hay nir — thi
ddi vari phap-luat khong cé tir-cich quin-tri tai-sdn minh v
ter-tri bdn-than minh, triv ra khi ndo ngwéi vi-thdnh-nién
tidap (hay thodl-quyén) theo nhwe thé.lé sé noi sau niy,

Lie con cha me thi quydn cal-quan tiisan va quyén
stalri than-1he diea tré thndge v@ cha me. Néu nira chirng
mia mo-coi cha me hay mo-cdi cha hofic mé-coi me thi
guyén iy thuge v nguot thd-hg.

Quyven thi-ho (hay quyén giam-h ciing dong mot
nghia) Ix quyen caa phiapluit dit ra d2 bio-hd nhirng teé
vi-thizh-nién mo-cai cha hay md-coi ca cha lan me. Phip.
Inat gai-dinh k¥.cang sw tha-h¢ tré vi- thinh - niéa

L

s-07 nhu vay 1 vi dai.dd ehi co cha ld ¢o lron quyén doi
voi con cii va tinh thooug con cai khong thé ngé-vye
dwroe, nhiit-thi€t sg gi ¢ hai choconcai thi ngwdi cha khong
bao gitr nd lam,

B&1 vay, khi vo chét trude, cha van la vi gia-trirong
d6i voi con cdi, khong cin et thii-ho, Trir ra mot trwirng-
hep ta khi con vi-thanh-nién co cua riéng (do ong ba hay
ngoai-nhan ting-1{) thi nguoi cha moi lam thiho 48 giik
cta.chi Ay va ehi ddi voi cia-cai iy ma thoi.

Psi voi clia-chi 4y, nguoi cha thi-ho khong co quyén st
dung, khi nao ¢4 cim ban thi phai c¢o hoi.nghi gia-toe (con-
seil de famille) cho phép va phép Hy lai con céin co Ong
Chaub.dn tda So-lhiun hay téa Hoa.Gidl.rong-quyén (& Nam
Vict) hay ong thAm-phin so_ciip (& Trung va Bic-Viét) phé.
chudn cho moi dirge,
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A. — Quyén tha-hé cha nguwoi me

Thi-ho la trong-nom  sinh.mang va quin-tri tai-sdn
cho vi-thinh-nicn.

Khi nguroi cha chét thi guyén thi-hg cie con Tudt va
cac con nuoi cang & mot  gia-dinh chung, chiéu theo luit
thi thuoe vé nguwoi me con tai,

Néu ¢o nhitng con vi-thinh-nién do cic vo bé sanh ra
m & riéng tir gia- —dinl mot thi heé civ con ngudi nio thuode
guy@n thi-hd ngwdoi niy. Pham vo goa di lai-gia hofie dn.&
tirtinh vaiai, hay lawy n—hnnh thi mitt quy én thi-ho con cdi
minh.

NgLr(M me bao giv cling ¢ quytn xin to.chdi khong
lam thii~ho cho con-cai minh, Sir tir-ch®i &y phai khai voi
ong Bién.L¥ toa So-thim hay voidng ( Chianh-in toa Hoa.
(it ong thim.phan so.cdp (& Trung va Biic Yiét)

B.— Quyén thia-h) do nguwéi cha hay
ngudi me giao phé.

Ngwroi goa vo holie goa ching chira tdi-thi hay tdi-gia
o th? cil.cfr mot ngwdi trong ho hodic ngudi ngodi ho d&
tam thi.ho cho con duwge,

O Trung-Vigt va Bic.Viét, khi mudn dwoenlur viy phai
o chiie-thu ¢6 vién chirce thi-thue va trong cé ditu-khoan
ré-ring thi méi co the thi-hanh duge. O Nam-Viét thi phai
}am chiie-thu hay khai trirée mit vi eaf- tong hay vi huong.
ca,
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C. —- Quydn thirhd do ba con trong ho

O Bhc-Viet va Trung-Viét thi khi ndo ngudi cha va
ngirot me chét sau chwa kip cle nguoi tha-ho cho tre vi-
(hanh.nién. niu ta con chinh thi guyén thi-ho, chién theo
jual, thude ve éng noi va nhr khiong c6 éng ndi thi thuoe vi
ba noi. Néu khong co ong ba ndi thi quyén thi-ho thuoc vé
anh da thimh-nien, N¢u khong e ong ba noi va anh cd
4 thanh.nién thi quyén thi-ho nhirng con rugt thanh-nitn
do hoi-nghi gia-toc chtaditt.

O Nam-Vigt, néu trong gia-quyén b nhign ngueoi ton,
trirdng (ascendants) — nghia la nhirng nguoi ha con val
{rén ngang hing nhau (¢t bac hay ong cha bic) thi hoi-
nghi gia-toc phai nhom.hop lai ma ctr mot vi thi.hd trong
himg bi con gin chirng nio {5t chivng nily. Khi ndo ngudi
vo chinh chét hay chi-gia hay nira tir-chdi khéng nhan chic
thiho thi nguwoive thir ¢ the 13nh chire thi-ho cho con
riéng clia minh (vi.du trong truong-hgp co hai doug con),

111
HOI NGHi GIA - TOG

A. — Béc-Viét

Héi-nghi gia-téc (1) ho#c do cac vién.chire sau ndy tu
LAng chirc.va dat gidy hop-ban (chanh Luwong-hoi, khong
¢O chanh-hrong-hai thi ¢o I¥-trurong chd trisd nguwol vi.
thanh-nién, & noi toa ian thi ong Chanh.an) hoiic do nguai
than-thuéc ciia tré vi-thanh-nicn yéu-ciu hop-ban. -

() Ciing goi ta : hi-ding gia-téc hay hgi bén lde.
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[oinghi giadoe thi do chanh hwong.ligi, Iy-trirdng
hodic éng Chanh-an toa lim chi.loa, Hoi.nghi iy tit phaico
it im ta hon ngwdi thap-thuge v& bén noi, dan 6ng hay dan
bit ciing duge, chon trong nhitng nguwoi ho gin va & I\lmng
xa noi lap quyén thi-ho, :

Khong co than-thuée thi chon troog cic bing-hitu caa
nhia Ay hodc trong cic dan anh trong lang.

Du thé nao mie long, hoi-ughi gia.toe triv vi chii-tich
khong qua sdu hoi vien, vi chi tich ¢60 quyén quyét nghi.

B.— Trung-Viét

Hoi-nghi gia-toc hofic do than-thude ctia tré vi-thinh.
nién dirng xin chié¢u-tap, hodc do nguoiky-muc thie nhirt ty
y chié¢u-tap, ho#ic chd tri-s& fy 1a noi sé-tai toa-an so-ciip
thoi do dng Chianh-dn truyén chi¢n-tap.

Hoi-nghi ga-toc s€ do ngwoi ky-muce thee nhil hofic Iy-
{rudng hay éng Chanh-an chi-log.

Hoi-nghi Ay tit phai co it nfra 12 bdn ngudi than-thuje
vé bén noi, dan ong bay dan ba cling dugce, chon trong
nhitng ho gin vit & khong xa noi lip quycn thi.ho.

Néu khong thé nhomdi 58 bin ngudi than-thu¢e thot
éng chi-tich hoi-nghi gia-tge s¢ chon trong cic nguwoi
thong.gia hay than.bngcha gia-1oc iy, hay 12 nhitng nguoi
Adan-anh trong lang nhém hoi.

Trir ra ong chi-tich khong k&, khi nde s0 hoi-vién
irong hoi-nghi gia-l¢c ciling khong duge qua siu ngwoi;
khi nio cic nguoi trong hoi.nghi co hai ¥-kién khide nhau
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ma s nguesi vé y-kién bén ndy ciing biing s8 ngudi vé ¥-
kidn bén kia théi y-kién éng chit-tich vé bén nao bén dy
5@ dirge coi la thing sd.

C. — Nam-Yiét.

Liic nio nhom hoi-nghi gia-toc 2 Khi nao vi-treong-toc
6 161 xin thi hoi.déng gia-toe moi nhom, Tuy thé, néu co
ciin ding. vi cai-tdng (hay Lkhi nao khong c6 cai-tdng thi
hwong.cd ché lang tra-st ctia tré vi-thinh-nién) dwge phép
méi nhém hoi-nghi gia-toc, Ong Bién-Ly hay nhitng nguwdi
c) quan-hé cing d8u duye guyén nhu vdy, Nhung néu la
nguai ngoai thi phii lam don xin noi toa, quan foa st xet
coi co nén chudn-y don xin hay khong.

Quvén lam chi-tich hoi-nghi gia-toc thuoe vé vi-
cai-long. Khi nao vieai-ldng mée viéc hay di khoi thi hwong-
cA trong lang nhao run cia dira tré vi thanhmién duge
thay mit. Ngoai ongchii-tichthi hoi nghi phéi c6 niim nguot
nira : vi trueong.toc, hal ngudi ba con bén néi va hal ngwoi
b con hén ngoui gin dira tré vi-thanh.nién,va tri.sé kKhong
< chd do cho miy. Néu khong caba con thi o thé dem
nhirng ngwéri quydn-thirc cha gia-toc hay nhirng nguroi din
6 tén tudi trong lang vito lam hoi-vién ciia hoi-nghi gia toc.

Khi nhit dinh nhém hoi nghi gia.l9c, vi chil uich (cai
tdng hay huong ca) géi gily moinhitng hot vién trong hai
trirde it 1au cho co di thi gior di dén. Nhirng hoi vién iy phai
ban thin di dén dir hoi. Néu ai khong di mi khong vign 18
hin.hoi thi quan toa dwoe quyén phat ngudi iy mot mon
tjen va tir mot dong bac cho téri muroi dong 1a phiéu hen
hét,




— 13 —

Phai co it nita hai phin ba ngudi nhom thi h¢i-ddng
méi ¢6 quyén bitu.gayét.

Trong mdi vigc demra hai-nghi, ctr 13y theo dai-da-sd
ma nhit-dinh. Néu khi pdo 55 hai bén « thudan » va «nghich»
biing nhau thi bén nio c6 ong Chittich theo dirge coi la
thiing so.

Khi da bidu-quyét clt ngirdi ndo xong roi, vi chittich
phii lap bién.ban (vi-biing) budi nhomiy, roi vi trirdng-toc
phii d¢ don lén ong Chanh-An ioa sethim hay toa Hoa.
Giai rong.quyén de xin phechuin (homologuer) su bidu.
quyeét iy,

1V

QUYEN THU -HO NHUNG DUA CON
HOANG (1)

Néu cha me dira con hoang vi-thinhnién chira * ¢ir
ngwisi thit-hg cho chiing no. thi guyén thiho Ay chiéu luat
& ihudc vE cic ngudl anh da thanl-nién theo thir-tu
truwéng.au.

Khéng c6 nguoi anh déd thanh.nién thi quyén thi-ho
thude vé cac ngurdi chdng chi, nguoi nao nhitu tudi hon
&t thi chon nguai dy.

Khong c6 anh rujt va anh 2 thi do toa-én so.cip giao
quyén thi-hd che mot ngudi than-thudc biing long nbin
lam, ma ngudi than.thuge dy nén chon mot ngudi bac trén
vé bdn ho nguoi cha hodc ngudi me da khai.nhin daa con,
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rong cac ngudi anh rugt vi cic nguedi anh ré d& thanh
1A e . . N R 1 . w » N
nién, tit phai co6 mot ngudi di nhan By quyén thu-ho thi
cic nguoi khae moi dwge tiechdi trir ¢6 ¢& cdo-thac chinh-
dang tht khong k&,

QUYEN THU-HO NHONG PUA CON
VO . THUA - NHAN (2)

Quyén thi-hd nhirng dira con vo.thira.nban thi do Toa
an so-cip cat-dat, hode tu minh hoiic nhan ¢6 don thinh-
et e pEUol nao; lai cic vide Lthude vé qlT}\’E‘n tha-ho do
ciing do Tow.in dinh-lien,

V1.
CAC NGUYEN-NHAN MIEN-TRU

Nhitng vien-chire nhionuwde hav o s 50 duge thoi fam
1hi-ho khi ndo bi doi mol nol Xa-xU0i,

Nhitng ngroi b tudi sitp 18 n hoiie dd co nhan mot eude
tha-ho Lhie trwde, holie €0 nim dira con con sdng, hotic bi
tan-tat thi ¢6 phép khong nhan lam tho.ho, vi nhw dd co
nhan & rdi thi ciing dwee phép xin tir.chure,

Sy xem don xin théi-thodt chire thi-lio thi ¥v& quyén
hdinghi giatoe néu sy thdiAhdc ¢o 1¢ i holnghi s8 clr
et vio thie ho khac
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Nhirng vi.thdnh nién, nhitng ngudi dien khing khong
gt tei, nhitng, ngwdi dan-ba (trir nhimg treong-hop noi
irén kia.) nhirng ngudi bi an thé-hinh kiém nhuc-hinh,
nhitng ngwdi hanh-kiém x@u.xa vi ddt niat qoa thi khiong
lam dwge thit-he hay nhan-vién hoi-nghi gia-toc.

Coe mot vi thit ho hay bili-clite mot  vj tha-hd déu la
quydn cta-hgi-nghi gia-toc nheng phid co dan Toa sO-lai
chudn.phé moi ¢o hi¢u.lue,

viI
V] THU-HC

Vi tha-hs hav gigm-hs (tutenr) phai gif diva L8 vi-thinh.
nién mé hoi-nghi gia-toe di giao-pho cho minh, Phai thay
miit cho dira 1¢ rong moi vige lam ve dan-su (ho), phitd
chiu trich-nhim cong viée guan-1¥ cda minh, Trong thing
din, khi nao nhan viee, vi tho-ho & Nam-Viel phai lap mot
Dan ke bien bt shnenghiop cin dia Ird, Vice Koo ndy phid
o vi pho-Lhit-ho va Lai vi hireng-chiee thi-chirng,

(O Trung-Viclva Biac.Viet thi phai trindy vol Iv-(rirding
s&dat miv xin lap baa keshicn néu oy thimh-phd ihi trinh v
vi tewrdng phi-ahirng chi trong han muoingay mi thét.)

Lam (ha-hd khong o lwengurémg chi ed Khi
tho ch dovén-ci cinkip, vien thi=ho dage phép  diu
don xin éng Chanh-An (So-thm hay Hoa-Gidd rong-quyén
& Nam-Viet de-nhi-ofin & Bac-Vict viesowefip & Trung Viét
bt dira 1eé vi-thanh-nién ma giam ciim lai, nhung ciing
pixdi ¢a hoi-nghi gia-ioe wng.thuan moi duge. Ong Chanh-
An Toa y theo don xin hay bic don tay-y nlurng de sao,
thLoi-han ginm-cim  dira {ré cling khong durge qua mot
thing.




— 16 —

Vi tha-ho phai ding hoa-lgi cia tré vi-thanh-ni¢tn
ma lam viéc ich-lgi cho no.

Vi thit.hd khong dwge mua d5 chi cta dwra tré di
giao cho minh bio-ho, € ung khong duge muon hay cim
db-dac viron dit ctia no néu Lhong co phép cta hoi-nghi
gia-10¢ cho.

Khi nao ciin vay 1ién, chuyén-dich (aliéner), cim.thg,
nhan lanh gia-tai hay cia di-ting hay nhin-linh mét cude
trong-phan hay mot cude didu-dinh cho dira iré, ky tén
bio-dim cho ngwoi ngodr, cho muom veon dit phd xa
trong mot ki-han hon chin nin, thay doi chirng.khodin
ke-tanh ra chirng-khoan vo.danh, van van.. vi tha.ho
cfing phidd nhom hoi-nghi gia-toe ma xin phep. Té& bién-
bin nhirng cuoz bidu-quyét cho phép nhu vay thi vi tha.ho
& Nam-Viet fai phai de¢ lén toa So-thiim hay toa Hoa.Giai
rong-quyin chd co xay va vige thizhg cho quan (lmnh An
toa phéoclhiwin rob moi dem ra thi- hanh dwoe, (0 Bie-
Viét, phai d¢ len quan Chanh- An toa dé-nhicip con &
Trung.Viét thi phii dé len quan Chanh-An toa so-cip).

Nén dira tré thuoe quyén thihd 1a con hoang thi
phiti do dng Chanh-An toa chuin-hira.

M6i liin tranh-tung (thua kién) cho dira (ré, vithi-ho
cfing phai co phép clia hoi.nghi gia-1oc cho, Pham cac thu-
khé do ngudi vi-thanhnién dirng mot minh thi la vo-niéu.
Con nhirng thi-kh& ciin phai ¢6 hoinghi gia-toc holdc ong
Chanh-an-téa ¢ho phép ma ngudi thit-ho khong duge phép
lai ty dirng lam mot minh thi nhitng thw khé dy chi d& mot
minh vi thi-hé phéi chin trich-nhiém dsi voi dé.tam-nhan
(ngoai-nhdn) ma thoi, chi d8i voi tré vi-thanh-nién thi
khong co hi¢u-lire gi.
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Khi miin cude quan-tri cia minh — nghia 1a thudng
khi dira trée ding 21 tudi — vi thi-hd 3y phii trinh cho tré
vi.thanh-nién &y mot ban thu.xuét ranh r8. N&u vi mét 18
gi cude quan-tri chung.min tl‘lm(' khi dda tré nén ngwoi
(vi-dy khi nd dwge thodl- (Iuven) thi ban 1hu.xuiit fiv, vi
tha-ho phat trinh eho hdinghi giatoe, Ban v phai lamnm
theo cach.thire di b 1o kébicn talsin eiin dira tre lroug

khi mai vaoe Linh viée,

(6’ Trung- Viet vi Bae-Vie!, {edt buce v thi-ho phi
trinh sb.sdach tinh-todu trade hol-nghi gl loe nen dive e
la conchinh, con phai trinh c¢ho ong Chanh-in téa dé-nbi.
cap & Bic.Vicl hay choong Chanh-in tow soneip & Trung.

Viet néu diea teé 1a con tusink bayeon hoang),

Nén dia tré vi-thanh.nien hay ioinghi gli-toe eo dicu
khong vira long ban thu-xudt avtht dwove phicp kién den
toa-an (So.ithiin hay Hoa=tiai rong quyen o Nam.Vict, de.
nhi-ciip & Bac-Vigt, va sowcdip & Trung.Viet), nén I hoi-
nghi gia-toe dirng ki¢n thi nguoi thay mit cho hoi-nghi s&
s vi pho-thi-ho,

N . - N - . N B v e » \
Pham vi thihd boi-ude, vo tu-cach hodc éin o vo-hanh
kit vo lan-1y thico the do hoi-nghi gia-toc yén cdu toa.
an bing chiwevu bii trudit di dwrge,

Trong khi quin tri, néu €6 t6n hai do vi thit ho lam ra
hodic ¥vi vungtinh hedic vi tré bitng thi nguoi ay phai chio
trach.nham v& cude quan-lri eta va. Ky-han dwoce kién vi
thii-h¢ hay ké thira.hudng gia-lai cia vala nim nidm sau
khi va trinh bén thu-xuiil vé cude quan.-tri
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VIIL

Vi TRUONG-TQOC

I

A.— NAM.VIET

Trong she.lenl 8-10.1883 1i cong-viin tru-cdt cta dan-
luat o Nam-Vigt mil ngay nay vin c¢on tng-hanh, khong
thity noi dfn viln.dé nady that ro-rang. Luc nhirng bin-dn
¢it thi thily e mot an tien-thim cua toa Thur ong-Tham
(hay Phoe. Thitm) Saigon dé ngdy 90.5-1914 c6 noi: « Chire
Trudng-toc khong phiido noi v muén cha gia-quyén mi
ra, mi do noi phong-tue Vi¢t-Nam, nghia b chitte Ay phai vé
dim.ong lom tust hon het trong bon con hay chau clia vi 16
khao chung »

Trwire an iy, co motin khie ciing clia toa Thiteng-Thim
di ngay 11.7-1913 noi indt cich thire ranh 18 @ «vi trudng-
toe 1 nguoi lon (i hon hét trong biy con trai cua
vi 16.khio chung hay néu khang eo contrai thi trong biy
chiu trai, Xét ring, kbi ldy chong, nguot dan.ba ra khdi
«1o¢ » cita minh nén chi con minh khong the co trudng-l
nio khie hon 1 nguwedoi ba-con dan-6ng ln tudi nhit trony
ho ciia cha né duge.

Ay vy, donoi an-l¢, ta dwoc bidt ring vi towdng-t6e
14 nguwdi ba con bén ndi, dan ong va lom tudi hon heét. Vi
trerdng-toe nhir via not o trén, khong phai do noi ¥ mudn
cia hoi-nghi gia-toc eir ra, boi vav ndu hoi-nghi gia-toc clr
ra mot ngudei khong phaila dan.ong ba con ben noi lorn
tudi hon hét lam trirdng-1oc thi sir ctr iy khong co ¥.ughia
gi hét. Va lai, khong ciin phai et ; nguoi dan-ong bén ndi
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Ion tuoi hon hét cong-nhién 1 tredng-toc éi. Noi nhu
thé nghia.la sy clr trwdng-toe khong phai li sai quiy, ma
sy el Jam trwdngAoe mot nguoi khong phai dan-ong ba-
con bén-ndi 16n tndi hon hét méi 1a sai quity ma thoi, Tot
hon ntia, khi ndo cha me chél, trong gia-tée ¢6 nhom-hep
lai thi nguoi dan.éng ba.con bén noilon tudi hon hét nén
chiromg miit ra 10 ¥ ring minh chin Einh chire trurdng-toc,
Khi nao trong tée ¢o iré md.coi thi luon luon, vi trrdng-
toe ¢ chtre-tracn Ja vi phoAhit-hd (subrogé.tuteur), phai
chim-nom cong-vi¢e quan-iri caa vitha.ho

Trong nhitng viée lrong dai trong toe, vi trodng-tog
phii can-thi¢p vao, vidu: con mubn Kién cha hay me, diu
mudn kién cha chdng hay me ching, ré mudn kién cha vg
hay me v, thi phai co lrm)nq toe cho phép moi dirge; néu
khong ¢6 trurdng-loe hay néu lrydmg-toe khong cho thi phai
¢o quan Bien Ly thay it dirng kién thé, Moi khi trong Loc
c6 twreng-phin di-sin cling piun cO trmrng 16c thi.clurng.
Nguai thi-ho mudn hin hay citm ¢ tai-san cda tré vi-thanh
pién thi phii co trudng-toe ding vio gity méi duge, vasan
khi hoi-nghi gia-toc chio phep. Néu vi thii-ho iy Ia cha cua
dira tré thi cir theo dao nghi-dinh ngay lh-'.—lqm(nm védan
s thi.tue & Nam.Viét) khoi- -phéi xin phep ai ca, ¢o tron
quveén ban cha-cai ctia con vi-thanh-nién ctta minh. Tral lai,
chidu theo dao-sic-lénh 3-10.1883 thi ngwoi cha &y mudn
bén nhir thé it phii eo trirdng dy vio méi bian dwrge. Con
néu vi thiho la ngudi me hay ai khic thi cé hai truong-

“hop:

— Chi ¢ con vi-thAnh-nién. — Theo dao nghi-dinh
16.3. 191{} cd hai vi thii.ho va trudmg.toc phdl xin phep hoi.
nghi gia-Loc roi moi vao don noi toa co Lhim-quyén ma
xin phcp ban,

—— Cé hai thir con - Thanh-nién va v;-th&nh-mén o
C.ung theo dao-nghi-dinh ngay 16-3-1910 vi thii-ho phéi hgp
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voi vi truwdng-toc va cac dia con thinh-nién ma xin phép
toa-an sau khi hoi-nghi gia.toc hiu-quyét thuan cho. (Theo
sc.lénh 3.10.1883 thi d& hon nhién lim. Trie ra trwong,
hop vithi-hé khong phaila me thi phai xin phép phu trén
day, cou nfu la me géa thi cd6 quyén cing voi tridng-toc
ban cia, di-san clix chong, N€u c¢6 con thanh-nitn thi me
goa citng voi con thanh-nién iy dirng ban la dd roi, mién
14 ban d& lim mot trong hai viée niy:trh ng cho di-sin
vi cung.cap cho tré con mot cich cin-kip.

Co mot ban.dn cha Pai-thim.Vién (toa phit-an) Paris
d8 ngay 27-1.1926 nhit dinh riing khi nio dao shc-lénh
3.10-188% vi dao nghi.dinh 16-3-190 ¢6 ché twrong-phan
nhan thi phid lam theo sic-lénl bdi vi sfiedénh la cta vi
Téng-Thing Quic-Trirdng ban-bd con nghi-dinh la cua vi
ToAn-Quyin l)tmg»l)ll‘@‘n” bear-bd ; vi quan nidy khong thé
lam trai vi Quoe-Trwdng duge.

Do L noi vie thoiky vi trwedre, elur tir khi ¢6 dao sfic-
fenh k31032 ban-hinhe tht vé-Judn vi thit.hid la ai hé
mudn ban tilsdn cda tré vi-thimh-nien  thi laon lwon
phai xin phép hoi-nghi gia-tée — ma phai xin bia ditu-
gia cong-khai v theo dic¢a 315 cin dao siedénh 25-7-1925
vE s qu.m thit ehb-quyén diénthd — roi dé bien- bin bréu-
quyét cta hoi-nghi gia-toe 1én quan Chanb- An ton phe.
chufin, Mudn cho bt sé-phi khi ban gifra toa, ¢6 thé xin
ban tai eong-s& lang ché bit-dong-san tea-lac.

‘ton dn co thim-quyén tire la ton Sovihdm hay toa Hoa.
Giai rong-gquyén,

Khi nao vi trudng-téc ving mit, mic viée hay théi.
thac thi hoi-nghi gia-toc phai ek mot v; pho-tha-hé & khac
phia voi vi thi-ho (nghia 1 néu vi thi-hd & bén noi thi

pho-thii-he phai & hén ngogi hay trailai)

Da vi thi.ho li cha cla diga Wé vi-thianh-nién hay
khong, cling déu phai Liim y rhu lrén day.
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Goi la «tai-san efha ré vithinh-nién » tai-san cha
nguoi ta ting cho né hay cha ong ba tiing ricng cho no hay
nita chinh no dwge hudng gia-tai cda cha me ong  ba, Chi
nhir cda hitt-dongsan ngudi me ding ho ehdt do lai ma
nguoi cha con sdng, eir theo an.lé, khong thit goi 14 « tai-sin
cha vi-thfinh-nién » dwroe ; 0o 14 tii-sin chiang efla dodin-thé
vo chdng ma chiing eé qu\ ¢noxd=dung vay, (4n-loa Thong.
Thim Saigon dd wnghy 11.3-1920),

B.— TRUNG.VIET VA BAC.VIET

Trong bo Din.tuat Bice-Ky va bo Hoang.Viét Trung-Ky
Héluat déu khong co néi dén vi-trirdng-toe, Do la mot viée
cai-cach rit hop-thoi cta nha lap luat & Bic.Viét va Trung-
Viét vi Jam nhu the, ho vira lim che don.gidn hon xuwa
vira loai bot di mot mim tranh-tung cho dan-tinh,

Bay gits, chi con co mot minh Nam-Viét con om git
ch&.do « trirdng-10e » chtruvén ma khong co phip-dién nio
noi dén, tifp.tue sinhra khong biét bao nhi¢u sy riic-roi
kién thira & chdn tung-dinh,

Swdep b0 « trudng-tdc » trong viin-dé thi-ho tré vi-
tliinhonién, nhir chilng ta di thay, l\lwng co phlronﬂ hal chi

dén quyén-loi cda trd vi-thanh-nidn cd VI B TS\
do vi thi.hio guan.tri, nhing dirge b‘xo:\"’@ﬂibﬁc,(ﬂﬂmml & ;."l
DG Ho-0ghi gia-tge vau boi téa.dn. Q i

. DO 17540 !
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1X
SU THOAT-QUYEN

Nhir trén kin di noi, nhirmg e vi-thanh-nién khéng co
quyen Lns chi v& mitdan.-sw (ho) i, Trir khi ndo ching né
dirgc thot-quyen hay dugc quyén-tir-14p (émancipation)
thi moi co it nhiéu quyén trong sw quin-iri {ai-san cta ninh,

A. == Céch thodt-quyén
Co hai cach thoAt.quyén
a)— Khi nao tré vi-thanh.nién co v chidng cich chinh-
thire va ¢o gia-tw rieng, khong & chung voicha me.

b) — Khi nio tré vi-thinh-nién dirgc cha me¢ minh dirng
ra cho phép thoat.quyén.

Trong truong-hop th nhiit thich? eo tor hon-thi 1i co
the lam bing-chttng cho s kit hon chinh.thire mi hoi

Trong trwdong-hop thi nhi thi ngwot cha (hay néu
khéng co nguicha thi nguwoi me giv phiw-guyin thay thiy
phai dén trwoe mit vi cai-tong hay la hai vi hwong-choc
lang mi khai ritag chiu (hoat-quyca cho con miuh dwrge lam
nhitng viée gi. Pira tre duwoe thoat-quyén phai co it lAm 4
muoi lim (15) ol

Khi nio diva tré vi-thanh-nicn la mo.coi dudi quyén
tha-ho thi hoi-nghi gia.10c phai nlhom-hop lai ma che
phép 0o thodt-quyén ndu co di muesi om (13) tuoy, bién-ban
bidu_gqayit cha hot-nght gin-loc phii dé lén Toa So.Thim

Y
L

hay toa Hoa-gidi roug quyén (¢ xin quan Chanh-An phe-
chunin cho moi €6 hicu-lye,

Tren day la luat rng-himh ¢ Nanmi-Viét,

¢ Fromg:Viet va Bie.Vict thi didwkién tudi co khae
hon ; mudn duwgce thoat-quyén, dia tré vi-ihanh-nién phiico
it pia la muoi tim (18) e
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Khi pio s thodt.quyen mit do ngudi cha hay ngwoime
Airng chufin cho thi phii i vin-tie co eong-chic lhi-thye
mi khai trinh minh-bach ¢ an thfim-phan so-céip 6 noi
tri.sé et teit vi-thanhopien.

N&u s thoat.quven do hoinghi gia-toe chuin cho thi
phai dé trinh moy bicn.bin hoinghi hitu-quyvet cho thoat.
quyén ay lén toa so-cip d& lru-chigu noi pboug luc-su,

B.—- hitu-lwc ciia su tho&t-quyén. Vi quan-tai

Pa dergre thodt-quyin roi thi diva tré vi-thinh-nien vo-
juan Li & Bie-Viel, Trung-Viet hay Nam-Viet — khdi cén co
vi thii-ho theo biw.ho mink niva, Loy thé, no con phéi cin

. . . e E:Y W n - - . r P
mot ngweri ed.vitn d& chive khuyenabao cho nétrong cac viec
hanh-dong ciané, nguwoi ndy luat goi livi « quan-tai» (cura-
teur),

Ai dwoc lam quiin-tai cho dtra tré vi-thanh-nién dugc
thoat.quyen ?

Cha me dira {ré tron quyén lam quan.tiai cho con minh,

N&u khong con cha me thi chire dy s& vé vi trudng-toc
(& Nam-Viél) hay mét ngudi nio khac do hoi.nghi gia-10c
hav quan toa so-cip dé-cwr (G ca ba phin Trung, Nam va
Béc-Viét),

Diratrd vi-thanh-nién thoAt-gquyen ¢6 (quyin lim nhiing
viec gi ? No di quyénlam ca cdc viee thuée vE sy quandy
{cho nurdm thu gop hoa-lof, vin van), Khi ndo co can tranh-
tung trwée toa-an hay cho vay miron chi thi cin phaicd vi
quén-tai chirng-nhan moi duec. Khi pio ¢iin pbai di vay ng
hay ciim biin vrdn diit thi ciing phiii co phép elia hoi-nghi
gia.tdoc nira :

Pham nhitng thi-khe phai ciin ¢6 vi quan-tai tham.gia
méi lap thanh dwec ma dira tré vi.thanh-nién thoat-quy&n
lam iy mot minh thi co thé do toa-in thi-tiéu di hay gidm
bot di duge.
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Néu dira tré vi-lhanhonién 1ap wéde voi ai ma 1615 hao-
Lot thai qua thitoa.an ¢o quyen giim hot lai, nhung sau
khi &y diea Lré phdimit tuecich ma O lai tinh-cinb nhrr
xard, 115111:1 1a phai e fai dwdi quycn cau-thic ciia vi thi-ho,

Biea 1:-&'* vi-thanh.nién thoat-quyén dirng ra bhudn-ban
co di trom quyin vé mit Uluwng,m?li nho mot nguoi
thanh-nién va nhirng sy giav-keo, lap-woe cna no dwge
ki nhir ta nhitng kboan-woe theong-mai (actes de com-
nieree) vay.

CHUONG THU II
NGUOT CON GAI THANH-NIEN

Nguoi con gii thanh-ni¢én — ding 21 tuoi - Lhi, eting
phir con trai thanh-nieén, ¢o da tr.cich lap-uoe, nghia la
mudn liun chirng-thir chi vé mit dan.sy (acles civils) -
efing hoan-toan bi lrich-cir vay.

Tuy nhien, chung ta phai dé ¥ d&n chd nily - eling nhur
con trai thanh.nién, khi nao ngudi con gai thanh-nién co
phiv ctea qui-mo thi moi ké 1 tron quyén cho, chi nhur con
& dam.dan voi cha me thi vin eon thign treeich dé lap,
woe JHy mot minh. S& dil nhw the T bod theo thuvet gia-
trurdng chigquyén, khi vi gia- irwdng con sinh-thoi it ca
tii-sin lrong gia-toe déu thuoe v quyen so-hira va Guyén
cai-quin cla ong ta, Lrae khi ndo ongta dd cong-nhico hay
mite—ihién cho phép con chau tach ra & ricng thi khong
ké.

Trong trurdrng- hnp niv, nguoi thimhoaien (vouludn la
trai bay gai) deoe quyén mot minh lun gine-keo, flap khe-
uoc, thu-d e ai-san : mua, lanh eha npuoi khide bin hay
te_mg-{l g, vin van, va vun'f dugw [[Li\l n sn—'l”ntf thi-sin ‘1\ .
ban, cim-1he, dl)l,;lmt. ting-dir, van van....
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Néu con & chungvoi cha me thi ngudi con gii ciing nhu
ngwoi con trai mie dir thanh.nién, khong ¢o quyén lam so.
hin.chd, di cd ding bo bit-dongsin chi thi cling ké nhu
I3 dirng tam tht chio cha me vy,

Bai e, khi ndio o dem hittedong-san ra ma chuvén-
dich (ban, cim-the, ddi-chae, ling-dik v,v.)) thi ngirdi ddng-
duwong s laparive voi ho phai véu-cducho ¢o vi gia-trudong
cho phép ho méi duoc.

Thuyét gia-tdéc dong-so-hitu-chi hay giastoe edng-hiiu
(copropri¢té familinle) ndy, theo ché-dé dién-thd cii, thi thye
la hét soe nguy-hi&ﬁm vho dé-tam-nhan, vi lim sao higl duwge
riing mot bil-dong-san cta tén Giap dieng ho, héi lie mua
tén Ay cdn din chung & dau hay khong véi cha me ? Nhit Ia
khi viée mua fiv dd xay ra cdch nitm muoi hay mot doi
chue niim vé troae? Nhuwng nhé co ché.do dign-thé méi
lap ra boi siic-1énh 21-7-1925, s nguy-hiém dy s€ di Lin toi
s chung. min.

_ Tuay-nhitn, di & chung voi cha me nhung ¢6 chire-
nghiép hay cong-cudc lam éin riéng, ¢d gii triedng-thanh
{cling nhir con trai trivdng-thinh) ¢ling ) quyén ¢o tai-sdn
rieng, ¢o quyén lam giao keo vi lap-woe vé eong-cuge lam
in cta minh Tai-san A4 sdhm ra nhir vay, anh em chi em
khong ¢d quyvén xin lrong-phan triv khi nio ¢o di hiing-ci
riing tai.sdn iy la do tién bae cia cha me mua siim cho, D sao.
voi chié-do quin-1hi dién-thd mai, mot khi biing.khoan diit
bién tén ai thi ngudi iy lam el tuvel-ddi, Toa-an khong
xét nhitng don kién tranhAron chiquyén eta no (dién 362
va 03 eta sac-lenh 21-7-14925), phong nhi ¢ toa Phue.
thitm Saigon di xtt nhu tht: dn nghy 23-3-1946 (1] No 3,

1917). (1)

(1) Xin cic ban hidy wem: » Ngwdi ddn-ba Viél-Nam » cfe éng
Héithiim toa Thuegng-tham NGUYEN-VAN-5I, ¢ uhiéu tai-lidu dang
dé § ldm,




PHAN TH(U HAI
Ngudi dan-ba lic ¢o chong

Cho dree d& hidu, chung o hay chin philn niy lam
ba chwony, Clurong 1onoi Vi 18 woe-hon vie 18 k€hon,
chuong I n("li virsue gia-thi bae nhitt va chwong ba
qoi ve o surosidothn bae nhi

CHUGNG THU NHUT
LE UGC-HON VA LE KET-HON
1
LE UOCHON

Ditla & Nam-Viet, Biae.Vigt hay Trung-Viet, bao gio
cude hon-nhan phii ci-hanh dunyg theo phong-tuc tap-
quan ban-si,

Triroe hit phii o B e hom (Flancailles), %khi nao cha
me nguwoicon trai d@i duwa le vat ddn chia me nguoi con
gai ¢& Eom sinb- 13 thi cuoe woe-hon &y mol co gid-tri,

Phai co cha me hay Vi thi-ho Bing long thi cude woc-
héoun &y moi bit.bude duoe hai dang trai va gii, dicho da
tanh-nien hay chra cling vay.
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S wive-hdn bao gior cling c6 thé do mol nguot hiva gis.
thit hay cha me ngudt Ay yeéu.cdu bii bé di. Bén nao  xin
bii ho lod hitva gid.thi ma khong co duyén.co chi chinh.diang
hofte vi su lgisich cho minh thi phai chiu béi-thurong tén-hai
cho hén kia.

Trong Db Dan-luat Gian.y&u ap-dung & Nam-Viét
khong co dinh k¥-han kién thira vE viée hoihon eon trong
b Din-luat Bic-k¥ dp-dung & Bic.Viet vaho Hoang.Vict
Trung- Ky Ho-luat dp-dung & Trung.Viét thoi ki-han phii
diu.td la sin thing ké b ngay boi.hon trér di, qua han iy
tire ia het thai-hieu khong co quyén diu-18 nira,

Ri¢ng trong ludt Trung-Viét thi dinh tir ngay lam 18 woe
hon den ngiy lam 1€ cudi khong duge qui sau thang, teo
ra khi ndo co sy ngin tro chinb-ding nhw 1a ngwoi vi-hon-
the co dau om gi hay ¢o dyi tang thi khong ké.

I1

LE KET.-HON

Cuge kEt.hon theo nguoi Viet-Nam phai ¢6 ct-hanh
theo phong-tuc Ie-gido moi duwge, da & Nam, Trang hay
Bae cting vay.

A. — NamViét

U Nam-Viél, bo Dan-Luat Gian-véu — Ure 1o sfe.
lenh 2o19-1883, — noi tict ther nam. khoin tho nhdl co
noi : « Mot cude gidathit chi co gid-tri khi nao cuoe  gia-
thu iy ¢6 cinhianh long-trong (heo phong-tue  tap-guan
ban-xir, »
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Nhung hicu-lye cfia cin 8y dd bi gidm bt nhicu vi
hai duyén-co .

1' — Khong phdi efi-hinh 18 cudi theo phong-tuc tap-
quan ban.xt la du ma triroe khi va saa khi ei-hanh 18
Ay laicon phai kbai cho vi ho.lai (hay nhan=th&-hi.lai)
Ia khac na.

a. — Su khai truéc khi lam 1& cwéi. -—— Khi nio minh
tinh kéLhon va di nhitdinh ngaylam 1& &y roi thi mol
ngwol chi-hon méi bén phai cho vi lue-bg (hay tri-bo)
Jing sO (tai ché tru-sé cta ding trai va gii dwoce hay. Vi
mai-nhan ciing phai cho vi luebo troug ling qué-nga
cua dang gai dugc ay.

To khai phai k& tén ho v chd tri-so cta:

1) moi bén gdd va trai, 2) cha me eoa ¢o daun vi ching
ré, 3) vichi.hon dang tralvavi chihon dang gai, 1) vi
mai.nlhan,

Trong ki khai ciing phai chi ré cude hon.nliin la bac
nhitt hay bac nhi.

Nhirng loi khai do, vi Luc.3o phii bién trén mot
tim bang ddn trude cia phong ho.tich hay nthan-thé-bo
(bureaa de I'Elat civil) va phii d@ vay trong mot ky-han
tam ngty. Min ky.han @y moi ¢6 thé thuc.hinh 16 -ceoi
cach thwc-thu.

b. — Sw khai sau khi lam [& cudi. — Sau khi da
thwe-hanh 1 cudl va trong ba ngly sau do, ching vé
phai cung voi hai vichi.hon dén khai cuge cwdi vira roi
cho vi luc.bo; vi lue.bo ghi vio s roi bitt nguoi khai phai
ky tén vio ciing voi hai dang ddu rd, cha me hai ben va
mai-dong roi vi luc-bo ciing phii ky tén licn theo vitdong
moc-in cia lang, ,

9 Cé the tranh khong thwehanh I& cuoi theo
phong-tuc tap-quin ban.xir néu hai dang trai va gai nhit.
dinh k&t-hon theo cich ngwoi Phip.
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Bitu 17 bo Dan-lual Gian-Yéu cho phép hai dang trai va
gai e the dén treoc mit vi hé-lai (luebd, tri-bg) buode
phii dang-ky cude kél-hon néu trude di co dan ban kbai
« hon-biéu » di lim bia trwde phong ho-tich (hay truwoe
nhia Cong.sé).

B. — Bé&c-Viét

O Bie-Viet, didu 31 bo Dancluat néi:« Khi nao co
sip gia-thn dd chidu theo tye-dé ma lam rai thi cham nhat
I trong tam (8) hom phdi d8n kbai voi vi ho-lai dé ding.
kv viio s gia--hi. Khai gia.tha phai do ca hai vg chong di
viri cha me minh vt hai ngudi chitng »,

Khong thity néi ehi hon nita v& sy eir-hanh theo phong.
tue tap-quan ban.xw. Hinh nbuw diéu-ki¢n cin-kip va day
di 1a s khai voi vi ho-lai vay, Dicu 82 lai ndi @ « Pham vige
giz-thi ndo khong khai voi ho-ai thi viée gia-thu ay ke
ciing nhu khong vivswe vo-hi¢u dy khong cin phii do toa-
an tuven-cao. »

(Piéu M i con ré-rang hon nira : « Pham viée gii.
tha did khai voi ho-lai va diang-ky vao ba.sd tire la lap-
thiinh doan-the vo-chéng, »

Ay vay, vi hodai sé-tai chd nguot vo hién duong &
trong khi xufit-gia phii nhan loi kbai ring cuoe két-hon
dd ¢o cir-hanh,

Vav 1a di. Vi 8y lai phai xét coi nhimg diéu-kién cin
yéu cia cudpe gia-tha dd co da clura viv nén thily sir gi ngin-
tré theo luat thi phamoan can dirng ding.ky cuoc gii.thu
dy. (Licn theo do, phai g01 phuc—ham cho quan Chanh.in
dé-nhi-cip so-tai, toa ndy s so- thim kiém chung-thim;j,
N&u khong co sir gi ngin-tré theo luat thi vi ho-lai phai
ding-ky cudc gia-thu, sé k& ngay diing-ky dy ché khong ké
ngay clt-hanh 1€ cwoi,
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C.— TRUNG-VIET,

it 01 va ké-tidp efia bo IVTRHL & Trung-Viét eling
gidng phuw didu 31 va Kké-tiép efia bo DLBK & Bae.Viét. Chi
co dign 31 luat Trung-Viet ¢o noi thémriing : « (via-quyén
ngwoi vo hay ngurot vo c6 the DAt lam chirng-the gia-tha
trroc khi lehon di thanh, » Vi & digu 31 lnat Trung-Viét
¢6 n6i dén sty « il ot khi nho, ngudivey ngwdi chong ciing
diu dwoe xin chuycén=hicn viée gia-thi cia minh vao 3B
gia-thu & chinh quén ngudl ve, »

Sau rot, noi déu 53 luat Trung-Viét 1ap lai di¢u 34 cla
uat Bice-Viel noi vé sy « Vi ho-lai ¢& phan-sy phai béc-
khuwoe khong ding-ky viée gid-thii nao trai voi phap-luat,
va phai lap-tire trinh voi toa.an so-cipy (thay viloa.an de-
phi.ciip o Bac.Viél).

Coi phur trén, ching ta thily riing tuat-1¢ thoi nay bo
1in lin nhirng digu-kién rudm-ra, moi ca.nhan €0 quyén
ti minh toan.tlinh viée két.hon cua minh iy theo co.hoi
vA hoan.canh va tay theo sG-thich rieng ¢tia minh. Hinb.
thire clia 18 croi cach ndo, nha lap-luat khong quan.tam
dén, didu ciin gay nén doin-the vo chong trwoe phip-luat
1A sy ho-lai chirng ro riing hai dang gquydt v iy nhau lam
chdng vg.

Nhwrng mudn cho phurong-phép 3y ticn.hanh cach 16t
dep thi phai co sy to-chire hin.hoi va ho-tieh (nhan-the.
bo) nén chi vé sy thii-tiéu viée gia-thn [Em khi nha lap-lua
va toa an phai bugc long khong thwe-himh dung theo
thuyét ay.

B&i vay. co nhitu quan 1oa khong qua tin noi diéu 82
vA 91 cha bo Dan-luat Bic-Ky¥ (e ditu 89 va 91 clia bd
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Hoding. Vlet Trung. K¢ No-Luoat) tuyén-h riing nhting cude

gid thi khong ¢ khai véi h¢-lai phai coi nhar Ia Lhong co
Vi,

Danh riing Toa Thirong.Thitm Hangi co x in ngay
26-12-193 1) rang sir ghi cude gia-thi vio s6 ho- tich i mot
thire.lé can.1hiét néu khong tuan theo thi enoe gia-thn ay
phiii ké nhula khong co.

‘Tuy-nhién, ¢é hai khoan han.ch hot sy gil.gno.clia
digu-luat v .

1'—Nhit Lip luat cho riing nhitng cude gia.lha xiy ra
triroe ngay té.chire duwong-hoang bo s6 vé ho-tich duge ké
la vi 6 hiéu-lre mic da khong ¢d khai vao s8 : ho-tich,
Trong truomg-hop ndy, nhitng cude gia-thi co thé hilng
vao moi thir chirng-co v nhill 1 vio tinhotrang vo chong
an o vol nhao nhie v ehong chinh-thiee (dn toa Ihuong
Thiim Hanoi ngiy 3 v 19.10.1933),

2~ Andde eting han riing cade gii-tha van eo higu e
khi nao bai dang trai va gii ching rivng ho khong (hé di
khai chio ho-lai trong k3-ban tual.dinh vimot eanli ngo bit
dfic=dT hiay vi ho dot-ndt khong theo ludt Gin toa Thuyng
Thiam ngiy 21-4-193 1),

Sir gidi quyvét nhw the tuy ¢o imanh huwdng hai cho
tu-nhin vé mit phaply ihung oo tinh-chit roug-rdt dang

khen,

e S




S

— 49 —

Thé.ié ndy chung cho ¢t ba phin Trung, Nam va Bic.
Viét,

Nguoi nao dii bi im ldn hay bi cudng-bach, n&u da
thanh-nién r6i, mot minh co the khdi-td xin tidu-hoén  dugc.
N&u chwa thanh-nién thi quyén khoi-16 ticu-hén thuoc vé
cac nguoi cd quyén wng-thudn viee gia tha ay.

Ri¢ng vé Trung-Viét thi n&u trong siu thing di hét sy
crdng-bach iy mi khong kéu xin thisau khongco quyén
kién xin vO hiéu nira.

Sy thidu diéu-kién wng-thuédn.—

Pham viéc gia-thti ma cha me, dng bd ndivi thu-ho
(giam.ho) khong biing long thi cling c6 the xin thu.tiéu dugc.
Nhirng ngudri co quyén wng-thudn viée gia-thu, co thé to sy
wng-thuan 8y mot cach cong-nhién hay mie-nhién duoc.
Nhuw sau khi di bit viée gia.thi réi ma d& yén mot ndm
khong kéu nai diu gi thisw wngthudn mic-nhién iy da
lam tiéu st vo-hicu ma vi tha-hd (giam.ho) chi co the xin
ticu-hén trong khi ngwdi thuge quyén minh trong nom ma
lam viéc gia.thi minh khong ung-thuin b&icon vi thanh-
nién ma thoi,

Néu ngwryi din ba co con hay dwrong ¢é thai, khéng khi
nao cha me hay vi thii-ho c6 thé khéi.td tieu-hon duge nira.

Thé.1¢ trén day 1a chung cho ci hai phiin Trung-Viét va
Bic.Viet.

Ri¢ng vé Nam-Viét thi by Dan-Ludt Gian-Yéu (sic.lénh
3.10-1883) noi nhu viy;

« Trong trirong-hop ma phai 6 sir ung-thuan clia cha
« me moi k&t.hon duwgethi khi ndo khign sy wng-thuin thi
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« cud cgia-thn co the do nhitng ngudi ¢é tu-cich wng-thuan
« v do ngudi nao (trong hai vo chéng, ciin ¢o sir wng-thuan
« &y méi két-hon duge diungra khditd kéu nai. )

Tuy-nhién sir gia-thu chi cé thé thi-tiéu ma théi,

Nhitng ngurdri ¢o tir-cach wng-thuan trong cudc gis-thu
¢6 thé cong-nhan s wng-thuin dy mot cich cong-nhién hay
mét cach mic-nhién cling duwge. Nhwng n€u sau khi hay
dwgc cudc gifi.thu d3 thanh ma nhitng ngudi 3y d& qua
moét ndm khong kén nai ditu chi thi s 1am thinh nha th&
lam cho mit quyén xin thi-tiéu,

Khi n&o nguwéi ed tir-cich wng-thoin 1a cha me, dng ba
thi nguwdicd doi ban (chdong hav vo) ciin sy wng-thudn co
chét di nira ciing khong ngiin-tré chi quyén xin thi.tién
iy dwgc. ‘

v
NGHIA-VU CUA VO CHONG DBOI LAN NHAU,
10.— Bbn-ph&n phai ciu giip ldn nhau.

Ca ba thir luat Nam.Viet, Trung-Viét va Bic-Viét d&ua
nhin-nhan rdng vy chdng phai ciru giap lin nhau. Lai noi
rd ring « ngudi chdng phai 1uy gia phong kiem ma chi do
céc viée ciin thiét cho vg chinh va v thir minh.

Nhurng d€n cdi vAn_d2 nhit.dinh mén d¢ nudi.dudng
thi thuong xdv ra nhitu viée khé-khin, Co hai triron g-hop;

1o.— Khi ngudi chdng dirge cha me minh cho phép lap
gia-thdt riéng, nhr vay ma minh trd nén « gia-trirdng »
Nhir thé thi c¢hi nhé noi sw.nghiép clia minh ma ngudi
chdng pha; chiu cEp-durdng cho v con. v,
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20 .— Khi nguréi chdng vin e & véi cha me minh thi
minh va v¢ minh phai & dudi quyén vi gia.trudng, khong
the c6 cda rigng chirdao. Nhir th€ thi mén ng puodi-dudng
vg con minh lai phai v& phin sy chung clia ngudi cha
phai chiu phai iy clia-cdi cla gia -dinh ra ma chu-cip cho
tit ca nhirng ai & duoi quyén ngudi.

Khi nguwdri cha cht rdi thi ngudi chdng khéng bi bit-
budc dem tra lai di-san chung nhirng chi-phi cha vj gia.
~ trudng di tdn hao v&i vor con minh

Mic da trong trrong-hop ly-hon,nguwdi dan.ba dirge toa
xir cho moén edp.duedng duge quydn truy-t§ vi gia.lrurdng
ma doi mon ti€n 3y, néu khéng vay thi nguei dan ba phai
thuc.thu vo.sach, béi vi taisin clla chéng (ndu co) déu i
sdp-nhdp vao sr-nghiép cia vi gia-trudng; vi 1&é nén-taog
phap-luat ctia ngwoi Viét.Nam 13 « gia.téc », ma ngudi cha
-~— vi a gia-trwong » (paterfamilias) — 14 chad-sodi ¢ tron
quyén cai-quan gia-tde, con cai khong duge c6 sy-nghiép chi
¢a trir ra khi nao vi gia.tredng cho phép thi khong ke,

Tuv-nhién, Iic sau ndy, 4n-1¢ han-ch& bt sir giit-gao Ay
ma nhin nhan riing ngwét dan ba ly.hon di tach ra khoi gia
toc clia ngurdi chdng, thi ngudi ndy rét cude, phai chin cac
mon tién cip.dedng ma ngudi ton-trudng (dng hay cha) di
tra th€ cho minh. Minh phai dem cic moén tién &y ma qui.
hoan di-sdn (didu 372 bo Dan-Luat Bic-K¥): mot ban an
chia toa Thurgng-Thim Hanoi ngay 22.12.1933 di xir nhw
the, | ‘

. Nghia-vu cdp.du&ng giita ve chéng tuy theo triréng.
h¢p ma dwge phap-luat bdo.vé nhir noi sau ndy :

a) Chigu theo di¥u 110 cim bo Dan-Lugt Bic-Ky (didu
1G8 cia b¢ Hoang-Viét-Trung-Ky HQ.Ludt clingy nhwr vy
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thi khi ngwsi chdng 16i thei khéng cip-dudng cho vy con
hay pha tan cdia chung clia vor chang thi ngudi vg cod thd xip
quan Chanh-An. toa dé.nhi-cip (toa so-cip & Trung-Viet)
lén thim-trang (1) (& Trung-Viét thi 1n dn} cim khong
cho nguei chdng st-dung nhitng &i.sdn cia ve sé dem vao
gia-dinh v& sau niy, nhifng tai.sin d& ding trong vigc thure-
hanh chirc.nghiép hay ky-ngh# cta ve, mot phin hay tit ci
hoa.lgi cda viéc lam &n eda Vo' ¥a vg sé dwpe phép qnin-
tri va hwéng.dung — hay nira st-dung khi cin — nhitng
tai-san %y, Didn ndy giéng nhir su phan-sin tu-phap
(séparation de biens Judiciaire) clia Dan.lugt Phap. Bo
la cai bing.cé nha cim quyén kim-soat quyn-hanh
cla nguwdichdng trong chirc-vy gla.trudng cia y vay, Cho
ding dSi-dung voi ngoai-nhan, ngudoi v phai lo cong-bhs
thﬁm—trang (bay ban-an) ciia quan {éa trong hai to bao
-trong ché gin chd tri.sé cia ngwoi chéng, mot to phap.
vin, mét t& qudc-vin.

b) — Chiga theo didu 119 bé Dan-Luat Bic-Ky (dicy
118 cda bo Hoang.Viét Trung-Ky Ho.Luat cingy nhu vay)
ngudi vg ©6 quyén xin ly-hon khi ngudi chdng khong lo
nudi-dudng minh tay theo sire,

Y-twdng v& ti¥n cEp-dudng niv, ching tatim thiy duei
mot hinh.thitc khie, trong mon tién bio_tro cho nguoi vor
khi co ly-hén va tuy trieong-hop trong mén hoa lgi cho
ngurdi dan ba goa huwdng- Luat & Nam-Viét, Trung-Viet va
Bic.Viét @it ra nghia-vy cﬁp-dlrﬁ'ng ching nhirng gitra vor
¢théng voi nhau ma théi ma lai ~op giira :

lo.— Cha va me d38i vé&i con cai
20.— Con cdi d8i vari cha va me
"30.— Nang dau d8i voicha me ong ba bén chdng.

L3
(1) Tham trang Nirc dinh.lénk ciia quan Chanh.dn {ordonnance}
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4o, _Riéng & Nam-Viét, theo bé Dan-Lunat.-Gidn.Yéu
{sfic.lénh 3-10-1883), chang ré dugc hwdng mon cip-dudng
cia ong ba cha me bén v vi tréii lai cling ¢ nghia-vu edp.
dirdng 6ng ba cha me bén vo.

50. — Riéng & Trung-Viét va Bic-Viét, anh em chi em
phéi clip-dudng cho nhau trong irudng-hep phu-thuoc.
Digu 722 cia bo Dan-Luoat Bic.Ky va didu 775 ciia bod
Hoang-Viét Trung-K¥ Ho.Luvdl noi:« Khi ndo cha me
khong e6 diy hay khong dwong dugc, thi nguroi 1am anh
lam chi khi khong c6 than.thich tén-thu¢c khie, phai cfpe
dudng cho em trai em gii vi thAnh-nién. Ké lam em du trai
dn gai, phai cip.dudng choanh chi khong gii-thi, khi anh
chi bi tan tat hay la thé biit-dic.di khongco cich sinh nhai.»

2.— B&n phédn phai & chung véi nhau. —

Theo phong-tuc [¢-gido cha ngudi Viét-Nam thi ngesi
v¢ chinhbao gircling ¢6 quyén . hay néi nghia-vy cling dwoe
— & chung mt ché voi ching, ché 8y goi la nha chung hay
tri.sd chung clia doan.the vo chdng (domicile conjugal)..
Hai bo luat xira cia ta (Iuat Hong-Dire diéu 320 va luat Gia-
Long diéu 108, phat niing ngurdi ve nio tw-chuyén bd chdng
vara khoi nha chdng (tirc nha chung clia doan-thd vg chdng)

Dao sfc.l¢nh 3.10.1833, b¢ Dan-Luat Biic-K3 va bo.
Hoang.Viét Trung-Ky Ho-Luat ciing déu néi rléing. nguoi
vg ¢6 quy€n va 6 phin sy phii & noitri.sd clia ngurei
chéng,

Theo lugt trmg hanh & Trung.-Viét va Bic.Viét thi nhw
chiing ta s& thdy sau nily, ngudi chdng ¢6 the xin ly-hén vi
I& ngurdi vor b nha chdng miic da chdng truyén rao bao vé
ma khéng vE ; nguoi ve ciing ¢6 the xin ly.hén ndu chong
dudi vo ra khoi nha, ' ‘
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Nghia-vu phdi & chung cho ding viri phap-leat ndy
chung-miin néu traece vu kién xin ly-hén, quan Chanh-An
toa di dinh cho vo va chong mdi ngwoi phii & riéng mot

ché

Ban doc s& dirge rd trdng-tan vé viim-dé ndy khi xem
d&n chuong : « Noi vé sir bigtcur » sau nay.

3, — Bdn-phdn phai & trung-hdu.

Theo luat nguoi Phap, bdn-phin phai & trung-hdu la
chung cho ca vo lan chong. Néu mot trong hai nguwoi lam
sai bon-phian ay thicod the bi truy.td ra trroctdéa hinh va
ngwdi ban minh cb thd dira vao d6 ma vao noi toa hd ma
xin lyv.hén.

Luat Viét.Nam thi lai khac Luat Gia.Long khi xwra
trirng-phat giit-gao dan-ba iy trai, trai lai dung-thir cho
dan-ong nhiga vo.

Phong-tuc trong dén-gian xira nay cliug thé: khi ndo
ngudi vo ¢ Him-18i digu chi thi chdng co tir bd hay khong
cong-chiing ciing khéng nghi-ludn, chi nhw khi nao v¢ Iy
trai ma chdng khong chiu tir bo thi s& bi nhigu 161 thi-phi
khinh r& cia khéch bang-quan 1¥m, quyén tix bd vo nhir
vay, khi xua, khongco cai chi ngin.trd ci.

= B&i thé, dao sic-lénh 1883 va nhirng b Dan.Lnat cua
Trung-Viét va Bic-Viét chibudc ngudi vo phai in & trung.
hiu d6i voichdng : didu 198 bo Hinh-Luat Bic-Ky phat
nguoi chinh-thit hay thi.thit iy trai tir ba thang toi 2
ném tava tién va tir 40 téi 400 dong bac, ludon ké gian-phu
ciing déng bi hinh.phat dy, di€u 300 bo Hoang-Viét Hiah-
Luit, trong triedmg-hop &y, lai phat ti tir siu thang dén ba
nim va phat va iir 60 toi 360 dong,
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Chong dwoe xin Iv-hon khi ve gian.dam. Nhung theo
luat & Trung-Vi¢t va Biic-Vigt thi di chdng hay vo déu cd
phép xin ly.-hdon khi nao « dang kia tink-nét can-d@, thi-
nhue minh tham.té « (injure grave). Danh.tir « injurc grave»
rft la ménh.méng, cé thé dimg né ma chi nhida canh-ngd
qua-ding l1am cho sir &in chung & 1on giita vo chong khong
thé chin ndi dwoc nita. DO 1a mot véAn.dé tinh-trang (ques-
tion de fait) quan tda ¢6 thé tuy theo thoiky, tay theo
trinh-d tién-hda ma dinh réing liic ndo va trong giai-.cap xé-
hoi nao mot viéc ¢o thé goi la sy « thi-nhye tham-té » (in-
jure grave).

B6 Nam.Ki Din.Luat Gian-Yéu (sfic-lénh 1883) chi nhan .
sir vg gian-dam lam duyén-co ly.hén. Béi khong co noi ol
sw « thi.-nhuc tham.té » (injure grave) nén quan toa khong
th® do d6 ma x’r-doan mot cich rong.riii tuy theo giai-cdp,
thri-gian va trinh.dd duoc.

Mudn dwoc rong hiéu viin-dé ndy, ching toi xin diing
mot dogn phé.binh'cia é6ng V. T. trong Phap.iy Tap-San da
tr tam.ci.nguyét trrong 85:

« Toém lai, trong nhirng tredng-hgp ¢6 esi-nhuc thim.
« té» tirc — (injure grave) cac toa-an Nam-Viét, dirng trirée
« sic-lénh 3-10-1882 di thanh 13i-théi d6i voi tam-1y nguoi
« Vigt-Nam hién tai, danh thuc.thd khong cho ly-di duge
« sa0? :

« Chiing t6i thiét-trdng, trong truong-hop nodi trén céic
« tba-4n Nam.Viét vin c6 the tuyén ly-di trong pham.vi sfc-
«lénh 3.10.1883, Bing cich nao ? Bing cich giai-thich ring.
«rii duyén.ct «-qui-dang » (excés )va chb duyén<co nay
« bao gébm it ci trirdmg-hop co the goi la « si.nhuc tham.t2 »
< dugc, Ta cb the noi ring sr « qua-ddng » gdm 15t ca nhitng
« 161 néi, cie-chi, hanh-vi gy thiét-hai v& tinh thin,- trai lai
«danh.tir « hanh-ha » am.chi nhitng hanh-déng gay thiét-hai
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« v& than=thd, Nhw, hai duyén-co « qud.dang» va hanh-
« ha » 1a hai duyén-co ri¢ng biét chir khong phai la mot
« duyén-c doc nhit nhur cac toa-in thuong xr van hiéu
« lnat-gia van thuwong gidi-thich,

« Trong ¢ic ban an xtr vé ly-hon, cice toa.dn Nam.-Viét
« ¢6 thé dung danh-tir « qua-dang » gidi-nghia nhu trén thay
« thé danh-tir « si-nhyc tham-té » d& cho 4n.vin c6 mot cin-
« ban  phip-ly. .

« N&u dung giai.phdp cho sw « qua dang» bao gom tit
« ca trirémg-hop « si.nhuc tham-té », thiét nghi cac toa.dn.
« Nam-Viét ciing phai de-dit va chi coi la-« qua dang»
« nhitng triromg.hop « si-nhuc » ¢d tanh-cach quan-trong,
« quan-trong cho dén ndi v¢ chong khong thé in & chung
« cha ciung nhau duge nira. Tom lai, sy «qua dangy chi 1a
« mot duyén~-cd ly-hon khi nio 1a «qua dang» tham-tén.

(V. T.)

40, — Bdn phan phai vang loi.

Ca ba thit luit rng-hanh & Nam-Viét, Trung-Viét v
Bic.Viét déu noéi y nhw nhau ring « bdi sy két-hon,
ngu'm dan bara khm gia.diah cia minh ma vao gia-dinh
cuia chéng minh,» Ay vay, khi & dudi chong, ngwoi dan.ba
phai chiv dudi quyén sai.khign ciia chdng, Do khong chi la,
Ay la cdi Anh-huong ciia thuydt « phu xwong phu tuy » cia
Khong gido con duy tri vay,

Khi nao vg chdng con & chung voicha me 6ng ba thi
cd vg chéng d8u phai chiu dwdi quyén str-khién cla ong
ba cha me. Noi cho rd hen thi chdng vi thuy@t « gia.trirdng »
phai ving l&i chiu-luy 6ng-ba cha me, con v¢ thivi eai
thuyét « tong.phuc » chdng ma ciing phai vangloi chiu.
luy 6ng ba cha me y nhw chong vay.
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Vi sao v phii ving-léi chdng » béi vi chung la nguoi
chi cia cai doan-thé \Gchong da & cdc nrge Au hay MY
cing vay, khong cir gi & Dong-Duong.

Ri¢ng dan viét-Nam ta, ching ta nén tu-hao ring
phap—luat ta ddi voi ngudi dan-ba la rong-rdl hon hét cac
nuge A Dong. Va néu so .sanh thi gin day, dan ba cac
nuoc Nhart, Tau hay An-D¢ bi b6 bugc hon dan-ba Viét. Nam
nhiéu Kim,

Noi cho phai, tinh.cinh dan-ba Viét-Nam ma duwgc dé
chin nhir ngdy nay 14 mét phiin nhé noi cac quan toa Phap,

- Ltc nuée ta bi ngureri Phap thon-tinh thi toa-an thuong xit

cho nguwdi dan-ba Viét-Nam nhu la mot vat sé-hiéin cia
chong, khimg dwge co quy‘e‘n riéng hay cha riéng gi ca, da
©¢6 dwrge quyén riéng hay ciia rléng gi di nira thi déu vé
phiin chdng hirdng hét. Ché.do ght-gao Ay ngwoi Phap goi
la régime inmanu mariti nghia 14 ch&.do ngudi vo phai bi
& trong tay ngiroi chong.

Suy-thé &y lin lin dirge thay ddi. Luc sau nay, tuy ciing
thira.nhan cho ngudi chdng co ci danh.dir la chii clia doin-
thé v¢ chong, toa.an ciing che nguréi v dwge hwdng nhigu
quyén-lgi kha-quan, chju ring ho ¢6 mét chire-vu trong-yéu
trong gla—dmh va mic di la chi gia-dinh, nguwoi chong
khong c6 quyén van.ning va tuyét-dsi.

Céch gidi-quyét cha toa-dn mnhrr thé€ khong nhitng 14
hgp véi thuyét nhan-dao va hop voi sy tién-tridn vin-héa
cta dan-toc Viét.Nam ma thoi ma laj con ding voi tam-ly

¢&-hiru clia chiing ta nira, tir xwa t&i nay, luén ludn ngudi .

dan-ong Viét-Nam déa ban cho vg mot dia-vi rit trong-yén
trong gia-dinh. Diéu 96 cila b Luat Gia-Long ¢o ndi: « vy
la ngang voi chdng »tuy ngoai thirc-t8 khong dwec hin nhir
vay nhuag v& tinh-thiin, ching phai la nhan.dgo, rong rai
lim sao)
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cHE.BO TALSAN cUA BOI V@ CHONG.
A. — Nam-Vidt

Vé viin-d€ tai-san, luit, & Nam.Viét (sfc-lénh 1883
khong ¢ cho ngwdi dan.ba dwgc quyén gi hon la quyén
trng-dung thu.lei (droit d’usufruit) khi chong qua doi chir
ltic & véi chdng thi cha-cai déu la cha chdng, trir ra sau niiy
an-l¢ cho co ciia riéng thi khong k& Khi ly.hén thi ‘¢hi 6
thé dem ra nhfing d6 sioh-lé (an-tdoa Thuwong-Thim Saigon
14-6.1914) va clia riéng Ay ma thoi. Ngoai ra, néu toa.4n co
xir cho thi chi dugethém mot mon tién cip-dudng cia
chong néu khong cai.gia,

b. — Trung-Viét va Bhc-Viét.

U Trung va Bic-Viét thi nha lap luat d& cho ngudi dan
ong va ngueei dan-ba dugce ty.do quyét-dinh, mudn ding
ch&-d¢ tai-sdn nao tuy-y.

a. — Ché&-dd tu-wie

Vo ‘chdng cé the lap twr.woc qui-dinh vdn.dé thi-san gifta
vg chdng cach nao ciing dwge, co didu phai lap trude
quan Churéng-Kh€ hay ly-triedng. Néu khéng 6 quan
Chudng Kh& hay ly-treréng thi-thye thi nhing tw.wéc

(1) — An-tda Thuyng-Thim Saigon 24-3.1921 va 17.7.1938, dn-téa
Thirgng-Thim Hanoi 27:9-1926,
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I vé gid-tri. Va khindo vige gia.thi bi titu.diét thi khéng
thé dung nhitng tu-woe &y ma phan chia taisan dirge.

Khi ngwoi dan-bé va ngudi dan-ong di & voi nhaulam
v¢ chdng thi khong thé d6i hon.wroc nira.

Pham nhitng ti.ardce vE tai-san gia.thd c6 bién-chu vao
chirng-thwr gia-thd thi méico the dem di-dung vei ngudi
ngoii dwge- Lam nhu thé, nba lap ludt ¢ y mudn bénh.vie
quvén-lgi cho nhirng ngudi mudn giao.thiép véi nhirng
nguoi di ky-hon.wroc,

b. — Ché&-36 hop-nh&t tdi-san. 4

Aimudn lam tr-wéc cling dwgce, nhung néu khéng co
tir-woe thi cir theo ché-dd « hgp.nhit tai-san», Theo ché-d¢
‘niy, thi cac tai.sdn cha nguodi ve déu thudc quyén cia
nguwdichdng cil. ' '

Caa chung.—

Clia chung o nhitng san.vat sau ndy :

1o— nhirng dong-san nhan dwge trong khi gia-thag,

2__ nhirng dong.sin ma vg va chdng di co khildy
nhau,

3o nhitng b#t-dong-sdn ciia hai bén khi ldy nhau

(nha cira, rudng, vuon, v.v.),

4o— nhirng bit.ddng-sin cla ngudi ngodi cho v hay
chéng. .

50_ nhirng b#t.dong-sin thira-k& ho¥ic vo hay chbng
nhin dugc, ‘

\ !
f
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6e— nhitng tai.sin cia vg chénglam ra trong khi gia.

thu,

70— nhirng loi.tiae thu-nhan dwgc trong khi gid.thu.
Sy quan-ly tai-san chung.

Ve chinh.—. Chicd ngwrdri chdngla duge quan-Iy tai-shn
chung. Nguoi chong cé quyén sir-dung clia chung, nhe mua,
ban, ciim.cO, di-nhwengv.v... khong cin co vo biing long.
Tuy-nhién, khi nguoi chdng mudn str.dung nhitng bit.dong.
sin thude v kyv-phin cha ngwéi vo thi phii ¢o vo bing
long mot duge, Néu khong eo chip ky lhofic didm.chiclia vo
thi nhiiug khé-woe 8y khéng co gia.tri va ngudi vo co thd
sin toa-dan thu-ticu. Boi vay, nhing nguoi mua, ban, cim.
¢ bitt-dong-sin clia nguwdi v nén cin-than.

Vo thir.— Kbi ndo vi thir & chung nha voi chdng va vo
chinh thi nhitng do-dat trong nha ay tirc la ca chéng va
v chinhva chong ¢6 quyén doedoin quanly eiia iy. Néu
Voo thtr o riéng thi vin duge quyén sé-hitu va quan-ly
hirdng-thy clng si-dung Lai-sin cliia minh.

c.— Céc ché-d6 hén-nhén trong lugt-phép.

Cho diing rong hiéu chiing t6i xin noi thém ring bén
Phiip, dan-ba dirge chon mot irong bodn ché.dy gid-thu sau
ndy:

10 ~ch&d$ cong-cong (régime communaute),

20 — ch¥.do biit.cong-cgng (régime sans communauté)

30 ~ ché-dj phan.sdn (régime de séparation de biens),

40 — ché.do liy-sdn (régime dotal).

Trong ché.dé cong.cdng c6 mot thir 12i-sdn riéng goi 13
« chung.san » (la masse commune} tircla ctia chung ciia hai
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ve chdng mdi nguéi duoe lam chit phan nikta, nhing trong
thoi-gian &n & nhau thi khang dwge phép chia chac ra, dd
cho ngwdi chdng cai.quin,

_ Trong ch&.do biit-cong-cong thi khong cb clia-cii chung,
moi ngurdi diéu e clia-cai riéng, chia chdng thi chéng &n hoa
loi, ciia v thi vo dn hoa.lgi. Tuy-nhién, chéng co quyén cai
quan v xai-ding hoa-loi clla ve, con vo mudn bin cia
riéng cia minh thi phii eo chdng cho pliép mot duoe,

Trong ché.do phin.sda, nguwdi vo fam cha tai sin cha
minh va duge quyén quan-ly va hudng=tung no tii-ci,
nhung phai chiu vao viee chi.dungeda giu-dinh mol phiin
do tu-wée dinh hay néu khong co tw-woe  thi phitn chiu iy
a mot phin ba hoa lgi efia minh, Tuv.nhién, visw vo.tir-
¢ach cta dan-ba co ching, ngwdi vo mudn mua bin, cim-
¢8 biit-ddng-sin ciia minh cling phaico phép cha chidng
meai duoe,

Trong ch&.do (y-sin, dai.khai cing nhu trong chi-dé
bit-cong.cong, chi c6 chd khae hon la khi kéthon, nguéi
v¢ giao cho chdng mot 6 cta cai (tirela cta hoi-mon = dot)
dé cho chdéng lam sinb-lgi ma daj.dan trong vi¢ge gia-dinh.

Ngoai b8n ché-dody, nguodi dan-ba Phép cling co lron
quyén ty.do lap-wée voi chong vay, )

A% |

BJA.VI CUA V@ CHINH BOI vQ THU

Tuc iy vo 1é (vo tur) tuy & Nam-Viét c6 it che &
Trung.Viét va Bfc.Viét vin con nhidu, S&-di nhwr thé, tuy
mdt phin ciingdo noi phong-tucma c6 18 mot phiin eiing
do noi tinh-trang dan-s8 nuéc ta, s§ dan-ha con-gai ¢6 phiin
trdi hon sé dan-Ong con trai bén-bon,
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Phép-luat dd nhin-nhan vo thit, tAtenhién phai qui-dinh
dia-vi nguoi trong gia-dinh ddi voi chdng va d6i voi vy
chinh, '

Diéu 96 bd luat Gia.Long néi: « ngwrdi chdng nio
bit ng chinh minh lam thiép thi phéi bi toi 100 trirgng »
(pham di.thé vi thiép gia, trirong nhit bich), « ngudi chdng
nao khi vg chinh con sinh tidn ma dem vo thirlén lam vo
chinh thi phai bi toi 90 trirong » (thé tai di thidp vi the gia,
triong ciru thap), « Con néu di co vo mé con ly vo khac
ddng bac thi ciing phai bi t6i 90 trrong va cude hén.nhan
thir nhi ndy sé& bi hiy, nguéi vo thir nhi 3y s bi tré lai dong
ho minh » (nhwroc hivu thé cinh tha thé gid, diéc trrgng
ciru-thip, hau thu chi the Iy-di qui tong).

Vo'chinh dwge cai dia-vi diic-biét nhw thé trong gia-
dinhld do noi phong.tuc 1& gido lan doi, Chi c¢o6 v¢ chinh
m&i duge ké 1d mot y8u-nhdn trong gia-dinh ngang vai voi
chidng, con v thir thi chi 1a nguéi phu-thunoe theéi.

Nhirng hic cing-gio, vg chinh duge cling voi chdng
dirng lay trude tir.duong, chong bén ta, v¢ bén hitu, Khi
naotrong gia-dinh co dam Liéc hay 1é-thu chi chithi v¢ chinh
eling dage di vio dong hang véi chéng,

Biing c& vat ehiit cla s ngang hing gitra chéng va vo
chinh la Iic ddm cuwi, hai dang phai giao-bai phau, con vo
thit thi chi lay dirc 6ng chong ma trao than gii phan chir
khong duge dirc ong chéng lay tra lai. (Chinh vi vay ma
trong truyén Kim.Van-Kiéu cd cdu: cing nhaun giao-bai
mot nha, 1& da da 18 déi da xirng doi).

Vg thir (vo-bé — tire 1A « thi€p» — ¢o cai nghia vu
phéi cung-kinh, vang 1&i va thirong mén ngudi ve chinh va
phai 48 tang khi ngwoi ve chinh qua doi, Nhirng bdi vi
la ké nho, vo thid khong bét budc phai ¢dp-dudng cho vg
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chinh, va b&i vila ké lon, vo .chinh lai c6 nghia.vu phai
cip-dudng cho vo thit-

Khi chong qua doi, v¢ thir phii chiu dwdi quyén sai-
khi€n ciia v¢ chinh.

Ludt & Trung-Viét va B4c.Viét con gilr nhiéu diu.vét
luat Gia-Long vé vin-dé niy nén buoc ve thir phii kinh
mén va vang 161 sai khién clia vo chinh va dinh riing khi
ngudi chong mudn cwdi vor the thi phidi cé6 v chinh wog-
thuin méi dirge. (Luat & Nam-Viét ciing dinh nhur vay).

Ca ba thir luat Trung, Nam vi Bic déu day riing ve
chinh thi dwge & chung mot nhi viri chéng, con vo thir thi
chong bao & dau phai & d6, Lai buoe nguei chdng phai dé
tir.dwdrng tai nha chinh ¢6 vor lon & elur khong dwge dé ché
n&o khac. Hon nira, vo chinh c6 quyén ciing v&i chéng cai-
quén sir.sin chung, chong phii hoi v-kién cfia vo chinh
trong nhirng trrong-hop quandrong. Vo chinh ciing o
quyén ecdm-cd ciia-cii chung khi gia-dinh ¢ cin:vige niy
ngudl vo thir khong durge quyén 1am bao gio,

Theo by Dan-Luat Bic-ky va bo Hoang.Viet Trung.K¥
* Hé.Luat thi sir khie nhau gitta vo chinh va vo thir cang ra.
rét khi ngudi chdng qua doi. Chigu theo nhirng digu 354 va
ké-tiép ca bo D. L. B. K. (tirc didu 339 va ké-tiép cla bo
H. V. T K, B. L.) thi trong truéng.hop chdng chét, vg chinh
néu khong ciii-gia thi dirge thay quy&n chdng malam chi
~. gia-dinh, V¢ chinh goa-chdng ¢6 tron phu-quyén (puissance
paternelle) d8i voi con cai vi.thanh-nién ctia minh sinh ra
vé ludn cia cac vo thir sinh ra nira, dwoc hudng quyEn trng.
dung thu-lgi clia-cii riéng ciia chéng, clia-cai chung cha
ve chdng va clia-cai riéng cta minh va dege quyén cai.
quin it ci nhitng cha-cai iy y nhw nguoi chdng vay,

Vo chinh iy hoa-lgi ciia-cdi &y ma chu-cip cho con
cai ctia minh va con cai cha vg thir.
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Vo thr khong co chit quyén chi trong di-sén cta chéng
chét d8 lai, chi ¢6 quyén iin & trong nha ciia chong ma thoi.
Néu v¢ chinh khong ngiin can tht vo thi e & trong nha
chdng véi con cai minh : phan-sy ciia me con ngudi vo thi
ciing vin y nhwr lic ngwsi chdng con sinh tign ch} khac mot
di¢u Ia trurére kia dudi quydn cia nguei chéng con nay thi
dwdi quyén ciia ngrei vo chinh ma thoi,

Dinh ring dia-vi cdia ngudi vo the trong gia-dinh cuaa
chang thye la khong dep.dé chut nao, nhung chiing ta cling
nén nhin-nhin riing néu cho ve chinh va vo thtr duge déng
quyén thi sy d6 chiie-chiin khéng phai la hanh.phic ciia gia.
dinh ngudi chong vay. Chinh vinhar vay ma ngoai thuye - te,
nguot dan.ong nae ma ¢o nhiéu vir thi thlr(‘rng d& cho vor
thir & riéng ra d¢ trianh nhitng sir xung.dot quyén-loi hay
ghentwong ed the plivong-hai dén hanh.phge ctta gia-dinh
Viy.

Noi mot each tong-quat, va voi tif ca s de.diit, sé.
di su Ky nhiéu vo khong phai 1a mot tai-hai cho gia-dinh
va xil-hol Viel-Nam vi béi no do mot tap-quian lan dei 43
tham-nhi€m trong tam tinh ngudi A.de‘)ng vay.

YI1I
SI' VO-TU-CACH c(UA
NGUOT BAN-BA €O cHONG

Nguyén-l¥ va pham-vi
Bai.pham hé 1a ngodi dan.ba cé chdng thi khéng dirgc
1dp.woe chi ma khong 6 ching cho phép. Co nhidu dn.toa
Thueng-Thim da xir nhw thE (dn.toa Thuong-Thim Saigon
19-11-19453, an.toa Thurgng-Thim Ha-noi 11.1-1929, 13.9.
1932 va 11.10-19335).
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Ngudi din-ba ¢o chong khong thd budn bén hay tranh.
tung trude Loa hg, toa thiwong-méi hay téa hanh-chinh ma
khong ca phép cong-nhién hay mic-nhién cia chéng, (1)

Chiéu theo bo Dan.Luat Gifin-Y¢&u (sfc.lénh 1883) trng-
hanh & Nam.Vi¢t thi « trong tit ci nhitng cong vite thuée
vE& ngudi vo thi ngwoi ndy déu duye chdng minh thay mat
cho,

B& Dan-Luat Biic-Ky¥, trong nhirmg digu 97 va ké-tidp
ciing dinh nhur vay (di€u 96 va ké-ti€p cta bo Hoang-Viét
Trung-Ky Ho.Luat) Theo diéu 97 bo D.LRB.K, thi nguoi
chdng duoc quyén thay mit ve chinh va v thi trong tit c&
cong vige trir ra khi nao ho bi truy-td vé hinh.sir thi khong
k8 Bo H.V.B.K H.L, ciing lap y 1oi ily trong diéu 96.

‘Néu dem nhirng diéu noi trén day cha ba tha dan-lnat,
Trung, Nam va Biic ma thi-banh ding theo thi cai két-qua
s&¢ khic héin voi ludt nuwoe Phap cho ngrsi dan-ba co
chéng 14 vd-tu-cach (incapable), khi nao cin lam mot it viéc -
gi quan-h¢ thi phai ¢é chdng cho phép hay wng-thuan. S&.
di nhuir thé la vi theo Inat Phap ho nhan.danh ho ma lam vi
ching khéc tré vi-thanh-nién thoat-quyen hay nguoi ling-
phi cé ngudi quan.tai (curateur) hay hoi-nghi gia-tée cho
phép.] Tuy ngedi chéng la chna-t8 cia doan.thd ve
chdng di nira, nhung trede mit luat minh khong phai la
nguoi dai.dién phap-dinh (représentant légal) cda ve. .

Trai lai, theo luat Viét-Nam, ngudéi chong la ngrdi dai
di¢n phap.dinh cia ngudi vo cling nhu vi thi-hé la dai-dién
phap.dinh cia {ré vi-thanh.nién chua thoat.quyén (mineur

(1) Cong.nhidn (expresse) nghfa.ld c6 van.tx lém bdng, mic
phién (facite) nghfa.la tuy khéng co vandi lam bdng nhung xét
theo tinh-lrang cit-chi (hirg rang chdng wng.thuén cho vy budn.bin .
Vida: vo ditng bai sanh.§ buén.bén ciing chung mé! nha véi ngurd:
ching mad nguwii chong d¥ vdy thi tire 1a dd méc-nhién cho phép rbi.
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non ¢mancipé) bdi mot khéiree ay-thac (mandat), ma v;
do vi thi-ho ¢ the tw-do lap wae bay tranh.tung treee
toa-dn nhian.danh tré gy . iy vay. nhitng anh-huéng sg xay
ra mol cach trire-1i€p noj nguwoi bi dai-dién (représents)
tire la noi nguei dan ba vay, '

D6 1a noi ve phuong-dién thy VEt-1y chir v& mift thye-té,
nhu chiing ta sa thily sau niy, co Jim rwrong-hop ngure;
dan.ba Viét-Nam, trrée nam 1038, dugc nphisy quyén hon
nguoi dan-ba Phap,

Sau khi xXurdng lén thuyét « Dai-di¢n phap-dinh » ¢
ngudidan-ba co chong, o Nam-Ky Dén.Luat-Giin-Yéq (séc-
1énh 1883) ¢6 noj: “ngwoi ohéng ¢6 quyén cho Phép nguei v
tw-do hanh.déng rieng mot minh » Bng cich cang ro_rét
hon nira, hai bo Dan-Luat ung.hanh & Trung . Vit vy Bie.
Viét qui-dinh rit ro.rang cic khoin ma nguroi vo mot minh
duge lam My va cac khodn ma nguoi v phaicin ¢o chéng
can-dir vao.Cang rong-rii hon luat Phap trarére 1938, hai he
luat noi trén lai cho ngudi ve can.dur vao mot it vige ngurdg
chong mai lam durge phép kién chong triroe toa-ap ve
t0i lam quyén nirar

Ché néive s vo.tur-céch cia nguwoi dan.ba co chéng trong
boD. L.BK. la didu 98 (didu 95 cfia b9 H. V.T K HI,)
« v chinh va vo thir mogn tranh-tung va lap glao-keo deéy
phii ¢6 phép cha chong »,

Bigu 102 ciia bo DL B K (diéu 101 cla b0 HV.TKHL.
12i noi :« pham nguéi vy chinh mudn ting.di, chuyén-dich,
dé.dwong, thii-dic bing cich t8n hao 5t phai do ngurgi
chdng cung ky ten trong vin-tw hosic phii co gidly clia chdng
cho phép mai dwrge. Khi vo thir dirng thay mit cho gia~dinh
hay chii-str lori-ich cho gia-dinh ma lap woe voi ai thj cling
phai nhur thé »,
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Pidu &y phan.bict réring s vo.tu.cach cla nguwdi Vg
chinh va ngwoi vo thir. Chi co v chinh thi moi bi vo-tu.
cach con vo thi thi chi bi cim khong dirge nhan-danh gia.
dinh vi doan-thé v¢ chéng mi lap giao.-kéo, v ¥ nghia clia
digu 112 nhur thé cang thém ro-rét béi diéu 114 k& d6: vor
thir viin dwge gilt quyén sé-hitu va duwge quin.ly, hwdng,
thu cung st-dung nhitng tai.san riéng ctia minh, Nguwo;
chbng khong duge si-dung tai-san dy trdi voi § vo.»

Ngoai trir mot it sy han-ché vé quyén thue-hanh mot
chirc-nghiép ma ching ta s&€ thily sau ndy, ngudi vy thir
hoan-toan dd tu-cich va so mau-thulin gitka dign 114 voi
dign 97 noi trén (diéu ndy lai cho riing : ngudi chdng dirng -
thay mit cho ci vo chinh lan vg thir) khong thé lam gidm
bt hiéuire didu 114 duoe, Sur « dai.dién » bdi chdng khong
th® 1am hai chi t&i tai-san ctia vo thir trai y voi ve thir ca
4y vay, sur « dai~dién » iy chi vé thuyét.ly (ihéorique) thoi.

Lai nira, didu 98 cta bo D. L, B. K. (diéu 96 cha bo
H.V.T. K. H. L. day ring: « v thir mudn lap-woe phii co
¢hdng cho phép », thé-1¢ &y ciing vAn vo-hieéu n€u khi nado
vg thir lap-woe vE tai-sén riéng clia minh, s lap.wic no;
trong dién 98 va 96 néi trén co ham y la « lap-wée khi vo
thir thay mit cho gia-dinh hay chi-sur lgi-ich cho gia-dinh »
vay. & -

Trong séch « Nguwéi dhn-bd Viét.Nam >, 8ng Nguy&n vén-Si da viét ;

« 1.— VE vige ldp khé.tréic — Theo an-18, hay ndi theo chck khic

* d& hidu hon, theo che én toa Thueng thim di thinbh éa mb cée tba

« dwéi phai tudn theo, ngwoi dan-ba cb ching khing cé thd Ly-k&e gidy
“ tdr bEL cir vé&i ai néu khdng ¢é ching tham-dy hodc cho phép.

& Trong trwéng-hop k§.két giky to khong c6 phép cim chdng, cée

gify 1& ciia ngwed dhn-bi kf tdo s8 bi biy-bd vd coi nhw Ih khéng cé-

Nho ta di thiy trdn, ngwdd dan-bh mit céi to quydn niing-lgc (capacité

civile) khéng phii tai minh li dan-bh mi tei mich d& tré thinh nguéi vor
C&C tae én diu xir y oho vhy. Nguiri chdng Ik ngwdi chi cia gin-diah

S
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« va 1k ngudi bao-boc cho ngwdi wo, phai tham.-dy ho¥c cho phép o
* trong tit ci giky t¥ ciia nguiri din-ba Ly-bkt. ..

K& d4, dng Nguyen-vin.Sidin vi-dyp : toa Thwong-thim, b&idn ngay
28-7-1939, hiy gidy no ciia Lé-thi-Mai thigu tén cha Souppayachetty v;
khéng eé chdng cho phén va tham-dy. Nhiéng én sau niy cling xi nhir
vhy : én téa Thuong-thim {phdng nh&t) ngiy 1-12.1939 vd én tdn iy
{Phdng nhi) ngy 9-7-1942. R3i éng k&t.luén :

« Nén nhé.— Khéug <6 phép cia chdng, cic gidy td& nguwidi din-ba
* kf-k&t o2 bi toa-in hiy.bs. Tuy vay, n&u trong lic k-t gidy tdr, ngudri
¢ din-ba cé chéng diung nhidu minh.-khod ginn-xho, gat-gim ngudi chd
< nv, lam cho chd ng twéng lim khéng c¢6 ch3ng hoic d& ly-dj (vy
« chdng & riéng nhau nhirng hén-tha vin con}, hokic gid-mpo chi ki
* cia chdng lam nhu chdng ¢é cho phép, vi sy gia-myo gian-Xio &y
« giky t& ngwdi din-ba ki kit s& dwoc ton-dn xem cb gik-tri nhu cg
* phép cin chdng. Theo nganngl vi luit phip: « treéde toa~dn khéng
« ai dwgc khoe biy sy gian_xio. gis-d&i xdu-xa cua minhk ding ma duge
¢ kié¢n * (oemo auditar propriam turpitudi;nem'llilegemns).

« Il.— VE viéc kién.lung (rude loa-dn.— Al Trong chec vide kign
" thea trudc tba-kn, ngurdi chéng la ngwdi chénh-thirc dwuoec quytn thay
¢ mit cho vy hofic néu ogwéi dan-bi tr minh vio don noi toa-ém Lign
% al phii c6 ngudi ching tham dyr vé cho phép trong don.

+ N&a ty tidn vio don Litn mét minh, toa ching xem xét dén ni-
« dung vy kién vi chi lén kn bic don (demande irrecevable) v¢ hinh.
. tbﬁ’c... »

* K& 46, éng Nguyin-vin-51 don.c® 4n toa Thuweng-tham bic dom
* titn.cho cia Troong-thi-L¥ vé hinh-thirc vi kifn khéng ¢6 chdng la
« Mi-Nge che phép vi tham . dy, vh 4n toa Thwyng - thaim bic dom
* d¢ tam phin-kbéng (tierce opposition) cida Lwoag-thi-V... vo [én cla
* Lé-dinh-M... 42 treanh-gihnh sr-nghiép cia tinh-nhin cda Lé.dinbh-M..,
« 1& c8 Nguyédn-thi-H... vi bai vo ching Lé.dinh.M... v& Luweong-thi-V...
« khdng dwoc ngay Hinh. R3i bng két-luin :

¢ o]} Muén kidn ai truéc tda-dn, nguwdd din.bd Vié-Nam phii cs
« chdng cho phép.
« « 2) Nguoi chéng lh ngedi c6 quydn thay miét vo irwédc tda én

« trong céc vigc kign tyng quan-h¢ d&n syr-nghidp churg khdi cin phii
“¢é vg iy quydn ridng vi Cchdng Ih chd cia gia-dinb, *
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B¢ so-sinh ngwéi dhn-bh Phip véi ngwdi dh nbi Viét, éng Nguyda-
win.51 da vi&t trong quyen « Ngwéi din-bd Vidt-Nem » nhw viy §

« .. Trede nim 1938, nguwri dan.-bk Phép ciing cé mét dia-vi twong-
¢ dwong nhw ngedi din-bh Vigt-Nam. Tuy luin.ly ho khéng <é néi dén
« tam-ting » song sy ting-phu lh mjt nguyén-tidc cho ngwéi din.bh Phép
< ¢b cbang-

« N6i mt cdch t3ng quit hon, trwréc nim 1938, ngudi dian-ba Phip
ciing nhwr agudi dan-ba Vigt-Nam, phidi cé phép chdng khi muia k¢
két gidy t¥r, phai cé phép chdng khi ra truée tdu-én,

« Nghy 18-2.1938, sau gin Sha nim nghidn-ciu, ban.bg ra lujt méi
« nhin-nhén ngwiri dian-ba Phép cé chéng ob di chi « tw-qoyén néng-lye »
« (capncité civile).

« Quyén lap.-phdp nim 1938 sira-d3i holdlc bii-bd nhidu trong quyln
Dién-Luit Phédp vé quyén-luc cia ngwdi chdng. Hai didu quan-hé bj
biai-bé vh stra-ddi lai Ia didu 213 va 215,

¢« Truéc nghy 18-2.1937, theo dicu 213 cii, ngudi chdng cb quyin
Lkism-diém ténh.hanh cida vo nhivt la xem xét tho-té nguwdi ta géicho
vy, Tér nim 1838, quyén &y mat.

% a

- .

« Tho-ter ngudi ta g&i cho vo thi ngwdi vo dgc vh cal giGr, ngwdi

&

chéng khing dwoc tgc-m%ch. Tréi Ipi, nguwiri v c6 quydn xin ly-dj.

« Brigu 215 (moi) gidi thod! ngwei dhn.bh nhidu trong sw zin phép
ckdng. Pidu ndy néi: « Ngudoi danbd cé chdng c5 tron cdi tw-quydy
nilng-lyc triv ra khi nho luit dinh khic hoic tiy theo chi-tiét trong phu-
phy thi-san khé-wée ma vor di ung-thudn treée, '

A&

« Tir nim 1938, ngwdi dan-bh Phép cé quyén linh cia hién-ting
« ciia ditding..., ¢ qoyén kién thea trwéc téoa-dn khéi phai =xin phép
ch&ng. Nguwoi dan-bh Phip &i theit khdi dia-vi tré vi-thinh-nién, Hon
niva, ngwoi dan.bd Phdp cé quyén bdn thi-sin rléng cda minh khii
xin phép ching... ’

« Nbung & dedi ché-d3 chog.thdng thi-sin, ngwdi chdng vin theo
“ lulit xwa, g i tron quyédn quan-trj thi-edn chung vh quin-tri ludn téi-siu
Y riéng cla ngwsi dan-ba... Néumeénle vé throng-mii, cing pbhii <dn
Y cin s vng-thndn cda chdng...

« Tém.-tht mat didu b nguoi din-bi Phip ¢6 quydn cd tli-shn rling
€ vi tir ngdy 1-82.1938 cé tron tw-quydn ning-hyc. Tuy lubt néi mt
« chch bao-him nhw viy song sy thit, ngwol din.bi Phép chua khdi
« blo quybn.lyc cén ngodt ching: nghts li phii ¢6 ching tham d¢ hofc
« eha phip trong nhidu trednghep. . . »

2.

B
v
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Chuong thir Il

SU GIA.THU BAC NHI

I
NGUOI VO THG TRONG LUAT VIET-NAM

O Yiét-Nam nhit 1a thuéd xwa, ¢6 edi tuc 14y nhiéa ve,
nguyén-do d& sinh nhi¥u con cai va d& cho co ngudi phu
giup trong gia-dinh céch déc-lrc hon hang téi-to thuong,
Cang giau c6 chirng nao lai cang cé nhitu vg  thir ( vo bé )
chirng ndy d& cho cé di ngudi tin cay ma cham -nom c¢dng
vigecta vi gia-trwedng. Cho nén tuc-ngit ¢é ciu: « trai nim
the bay thip, gai chinh-chuyén mét cifing »,

Su Ay vg thir (vo bé), luat Gia-Long xira cing di co
qui.dinh hin.-hoi, cho no la: mot ché.do ciin-thidt cho xi-hai
ta.

Biéu 96 luat Gia.Long ndi :« thé tai di thiét vi thé gia,
trirgng ctru-thdp » (vo con sinh tidn mi Iy thidp tic vo be,
lam v¢ chinh thi bi phat 90 treng), nheng digu Ay chi noi
vé « the » (vor chinh) ma thoi, chir d6i vari thiép « (v thir,
vo bé) thi luat cho phép ldy nhidu ngudi, chi phan - bigt
ro-rang sir khac nhau gifta «thé» ava thiép» ma thoi, Ciling
diéu 96 loat Gia-Long ¢d noi :«pham di thiép vi the gia,
trrong nhit-bach» (Iiy thi€plam thé thib iphat 100 lrrong).

Néu k& theo thir-tir trén dirdi thi gia.dinh c6 ba
T thr vg
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10 Vg chinh hay v¢ ¢ hay vg lon (thé),

90 — Vo thit hay vg bé hay vg 1& (thiép),

30 _ Nang hilu (t¥)

Nang hidu la nhitng ngwoi cla vi gia-trwdng mua vE
¢hir khong c6 casi hdi nhur ve chinh (vo lon) va vg tinr
vo bé), Hang ndly co the dwge cudi ma lén bac vy thir.
Chi ¢6 cac nha quan loén méi ¢6 ning hiia ma thoi.

Trong ban.dn 2-11.1923, téa Thirgng-Thim Handi co
néi « « v thr bay thiép ciing thugé ve gia.dinh nhung chi
litr-iac voi nguodl chdng bdi mot giao.keo thirdng khong -
o str cwrdi hoi long.trong clia ngudi chinh-thit (thé). Theo
phong-tuc, ngudi chinh-th#t phai nhin.nhan ve thir hay
thigp moi duge ; ngwoi vo thir khong the coi nhwr la mot
tinh-nhan thwong khong dwge thude vé gia-dinh va khéng
¢6 giao.keo chi lién-lac véi chdong ci. Sur &dn.0 voi mot tinh-
nhan thuéong khong lam phat.sinh ra mél nghia-vu nao
gidng nhw nhitng nghia-vu ¢o giita vi gia.truedng va nguoi
chinh-that hay thir thit ¢ ». ’

Luat & ca ba phiin Nam, Trung va Bic d8u nhin-nhan
phu thé, nén di qui-dinh sy cuoi ga bac nhi (v¢ thir) cling
y nhw qui.dish st cwdi ga bic nhit, Boi vay cufe cwdigh
bac nhi, mudn cho ¢6 gia-tri, phaico da it nhiéu diéu-kién
phu s& noéi sau ndy.

Sir ty.do 1§y nhau, khong th8 co hiéu-lre chi chinh.thire
ch. Bdi vay, trong an 3.11-1923 noi trén, toa Thueng.
Thim Ha-noi di dinh ring : «tinh-lang khong thé bi bit
bugc clp.dudng cho tinh.nwong minh vi ngudi nlly Hy
minh da sioh con, chi ¢6 the bit buoc cip-dudng va nudi.
ndng dira tré ma thoi

Ciing vi thé ma khong thE 1én an ly-di gifra hai ngwdi
tinh-ty vi sw ly.di chi 42 lam ti¢u cudc hén-nhan bac nhut,
bac nhi ma thdi (dn-toa Thuong.Thim Ha-ndi 24.5.1933 vi
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hay 1-7.1926). V& lai, tinh-nwong ciing khong .the tranh -
tron quyén wng-dung thu Jgi di-sin ciatinh.lang nher nguwai
ve chinh vay va ciing khéng th® bit_buoc tinh.lang phaij
liép minh trong nha v (an.téa Threng-Thim Ha.néi 10-12
1933),

Tuy.nhién, str te-do 1iy nhau gitra hai ngurdi khong
phai 1a tuyét-nhién vo-hi¢u-luc ci dan 4an-1¢ sau ndy ciing
lam gidm-bot nhitng sir git.gao cia sir tw.do két.hop vi &
Xtr minh ¢6 rit nhidu cap vg chong Iy nhau khéng c6 hon.
thit da lip nén riit nhi€u gia-dinh. B&i vay, trong sy thanh.
todn tai-san clia nhitng cap vy chong ty-do dy, téa.an da
nhin.phén cai gia-thuy8t mot cuoe hin-hop va thye-té (as.
sociation de fait) ma tai-sin cda hoi phii chia ra cho cc hoi
vién (4n toa Thuwong-Thim Bong.Duong 13.4-1936, an.tda
Long-xuyén 7-11.1917, an 1da Thuong-Thim Dong-Duong
24-10-1918, 4n toa Thurong-Thim Ha néi 214-2.1933),

Mot ban 4n d& ngay 25.9-1936 caa toa Thwong - Thim

Jai quyét dinh ring mic dit 6 vo chinh . thire rdi, ngire;

chdng con co tht tham.dir vao mot cude hin . hop vé thue.

té va kbong thu don ngoai.nhan phin dsi (tierce ~ opposi.

tion) trong sir toa xir phén chia cia-cii cfa haj nguéi tir-do

13y nhau,

7 An ngay 1-11-1935 cla tox Thurong-Thim Handi cé x3

ngudi dan dng phii tra cho tinh - nirong minh mot s§ tisp
dén cong nhitng niim lao.lyc cong-tic voi minh vay.

Sau rét, b D.L.B.K. trong digu 175 dinh riing sr tir-do
My nhau truéce mit cong ching 13 mot trudng.-hop dira tré
€6 the dira vao ma xin nhin cha, Khi mot dira tré dwge nhin
nhin 1a con tir nhién thino s& dugc ddng quydn voi nhitng
dira con hop-phap khac. ‘
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MuSn phan biél mét cudc hdon nhan chinh - thire voi
.mét sy két.hop tir-do (concubinage) k‘h(‘)ug phai la viéc dé-
dang diu.Chiéu theo siic-lénh 3-10.1883 va cac b) Din-Luat
& Trung-Viét va Bic-Viét thi mot cude hon-nhan phai ¢6 cir -
hanh theo phong - tuc 18 gido va phai c6 khai véi vi hé . lal
(nh&n—lhé-hé-lai) : th& thi mo6t ecnde héon-nhan bac nhét hay
bac nhi déu do to hon-thi ghi ca. Co6 khi vi ho - lai lam lon,
bién vao hon.thu « bac-ba », nhir th€ thi phai ké 1a hon-tha,
bic nhi béi vi trong luat Viét-Nam khong co hon - thu bac

ba bao gio (4n téa Thueng-Thim Hanoi 25-11- 1931).,

Sir phan biét giita cuéc hon-nhan bac ohivéi s két.
hop tu.do s€ dwoc ro rét hon nita khi ching ta xét dén
phitng didu-kién cha s cwdi vo thir (vo bé) sau ndy.

II
- NHUNG BIEC.KIEN VE HINH-THEC

Diéu.kién v& hinh-thirc thi khdng c6 bao nhiéu,

Tue Viét.Nam cé cau : « Thtr thé mii thi€ép « nghia la
vo thi cwdi, con hiu thi€p thi mua. HE cwoéi thi ¢6 khai
triede vi-ho-lai, con mua thi khong elin phai khai bio voi ai
hét.

Aula chingta cir dya vao sw « khai » hay la « khéng
kbai » v&i ho.lai ma dinh coi nguoi dan-ba co chéng kia ia
vg thir (vg hé) hay 14 hiu thiép, :

(Chix thi€p » néi trén day, chung ta nén hitn la:ning
bdu, nir-ty, ty.thidp ; khong ddng nghia véi chir « thidp »
poi trong di&n 96 ctia b luat Gia-Long, ¢6 nghiala: vo thr,
vo bé hay ve 18, Dang 1y phii néi: « thir. the, mii ty m&i
dung). :



NHONG PIEU-KIEN CHINH

To. — PHAI CO MOT CUOC HON NHAN BAC NHAT

Trong bo Nam-ky Dan-Luat Gian-Yéu (sic 1énh 1883) va
bo Dan.Luat Bic-Ky (diéu 80) co noi rd vé didu kién niy Bo
Dan.Luat Trung-Ky (diéu79) Hoang.Viét-Trung.Ky Hé-Luat
Iai noi cich khac hon métit: « Chira c6 chinh.thitt thi-khong
dirge cwsi thir.théit bing long moi dwge, nhung khi nao goa
V¢ hay dd ly-di v&i nguedi vo chinh thico thE curdi agudi
vo méi 3y lam kE-thit bay chinh.-thdt cling dugc »,

Mot ban 4n 16.12-1926 ctia toa Thuong.Thim Saigon
xtt riing : « Thay vi nbit dinh rdng hai v¢ chéng mudn lap
mot cude gia-thu sai phép va trong khi chirng t6 ¥ mudn
két-hon theo ludt, tie thi do 1a cai biing-co ching mudn két-
hén bac.nhit, vi ching chi c6 thé két.hon bac.nhiit ; béi c&
ngudi vo thir hailiy trong khi khong co chinh-thit phai ke
la vg chinh va phai chiu trach.-nhim va nghia-vu lam
ngudi me trong gia-dinh »:

X0t nhir thé 14 khong ding,(1) bdi vi trong mét ban an
trude, toa Thuong.Thim Bong-Dwongcé dinh ring: « sy
khong co chinh-thdt m$t minh khong thé 16 riing cudc hoén
phan di k&t 1a bac.nhiit béi vi cude hén nhin bic nhiit phai
cit.hanh theo phong-tuc 1é-nghidd 6 séin xwa nay.»

B&i vay, sir phai cé cuéc hon - nhan bac nhit trwée la
mot viee cin y&u. Néu cudc hon-nhan bac nhit di co thi tyr
do vE sau chi co th? thue-hanh mét cu¢c hon-nhan bac nhi

‘1) Camerlynek.— Cours de Droit Civil Annamife




m# thoi Néu thirc.hanh mét cudc hon - nhdn bac nhit thi
ahi tree khi cude hon - nhan bac nhilt thr nhit chira tiéa
thi cude hon nhan thir nhi nity v s& bi thu - tiéa va khong

th2 bude ngwoi vo thie nhi phai chiu sO phan ngudi vy bac

nhi néu ngwréri ndy khong wng-thuan.

Bo Din-Luat Bic.Ky va by Dan-Luat Trung-K¥(dic¢u 84)
déu co han ché bot sgr theé @y’ Néu nguoi ve iy sau wng-~
thugn thi tda-an co the vira thi ti¢h cudc hon-nhan bac nhit
thir nhi vira tuyén.bd riing cuge hon-nhan #y tir nay sé liét
vao bac nhi. -

Néu ngurdri v cudi sau la vi thinh - nién, nhitng ngudi
¢6 tir.cich cho phép cudi ga phii ung-thuan suw sira béc,
trong triong-hop Ay toa dn s€ tuyén-bd sy sirabic Ay :mot
ban sao-luc an toéa s& gdi dén vi ho-lai (nhan-thé.bo laiy va
vi niiy s€ bi-chit vio bén 1@ ching-thir gi-thit b stra bac do.

 Bo Din-Luat Trung-Ky, trai lai, cho phép dem mot

cudc hon-nhan bac nhi lén bac nhirt. Ch ity theo diéu 8l
doan choi thi: « ngwoi chdng goa khi d hét tang vo chinh
roi thi cé thé-dem ngudi vo the da iy truoe kia 1én lam
ké-thit, chi phai khai voi vi ho-lai s& tai noi cwoi ngurod
v &y 1a df, vi ho.lai s& dem 1o khai cia nguoi chong cho
ngwdi vo thir lén lam ké-thit ma bi-chi vio bén canh
chirng-thir gia-thi clia ngudi vay.»

20, . SU* UNG.THUAN CUA NGUOT V@ CH{NH,

Bisu 93 bo Dan-Luit Bfc-Ky noi rd ring :« phim
chéng ly vg thir phai do v chinh khai minh-bach vié¢ hé-
lai va bién vao trong clurng-thw gia-thi cia ve thi, hode
do vo chinh mic-nhién thira-nhan. Vg thir phdi phuc-tong
kinh.trong v¢ chinh. »

Sir lam sqi digu-ki¢n dy, trong bo Dan-Luat Bic-Ky va
bo Nam.ky Dan.Luat Gian-Yéu khong thiy noi co inh-



huéng gi d€n gia-tri cude hén.nhan, ¢6 1§ khéng thd thi-
litu cude hon.nhan nhung ve chinh co thd k& viee dé la
mot s nguoce dii thai-qua (service grave) ma xin ly-di vay,

Luat & Trung-Vict — tre bd Hoimg-Vigt Trung-Ky Ho-
Luat — buge diéu-kion #x cich git-gao hon:« vg chinh
phai cong-nhién wng-thusin vir phii khai trorde mit vién
hiwrong-ho, vien iy phii bi-ch swr rng.thuan fy vao hon-
thi. Cht ¢6 khi nio vo chinh khéng thé t6 y.ki€n minh
duge thi khi quan thid-hién ban tinh d3 xét qua nhur vay,
co the cho phép ching diroe 18y vo the ma khoéng cdn c¢6
str rng-thnan eda vy chinh, s cho phép 8y phai bi-chu
vao ching-thw gid-tha (digun 79),
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phin ith I
SU TIEU-HON

Vo chdng #in & voi nhau ém-ai thuin-hoa tir hic may
sanh cho d&n khidiu bac 14 mot diéa hanh phtc. Chinh vi
vay, ma khi co cuge cwrdi hdi, ngwdi doi hay chic nhau
cau : « loan-phung bich-nién tic.wde », ehi ¢6 khi nao mot
dang bat-hanh qua doi thicuoe hon nhin mai cnung-min.
Nhirng st tieu-hon nhw the Lisir tiéw.hon thuong, sau niy
s& néi. Trong chrong niy, ching toi chi noi dén su tidn.hon
bit-thiwong, tire la sy ly-di gitta vo-chiéng do toa.an tuyén.
b& va xt-phan vay.

Chwong thir nhit
SU LY-HON
I

NHONG NGUYEN-NHAN BE BO THEO
LUAT XUA.

Theo ditu 108 bd luat Gia.Long thi:«M3i khi ndo
« ngudi vo khong méc vio mot trong bay trrong-hep —
« goi la . thiit.xufit — vl d6 ma chdng cb thé df’i bd vy (1)

(1) Chiing (a khéng nén hiéu Idn« s d2 vy » (répndiation} . trong
ludt xuwa cla ta goi ld « xuilt thé » véi« su ly-hon » hay Iy-di (di.
vorce) Ia cdch tiéu-hon moi by ra trong by Nam-Kjj Ddn-Ludt Gidn
Yéu 1888, tuc goi ld : « xé hén-thi trude loa. »
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« hay khéng cé lam s gi ¢6 thé lann cho tien-diét phan-sur
« minh ddi v&i chdng mi chong t-chuyén d& vg thi sé& bi
« phat 80 trugng.

« Miic da vo c6 can-pham vao mot trong bay disu cé
« thé d& vg do6 — khéng con, dam.dat, khéng the cha me
«chong, néi hanh, #n cdp, in trom, ghen tuong, bi binh
« cli phung — ma vin & trong ba truéng-hop ngin.can su
« ly.di goi la tam.bit.klnr — dé tang bén chéng ba nim,
«veg chong triroc ngheo sau giau, v khong con cha me ba
«con rudt — thi né€u chdng tu.chuyén d& vy s& bi phat toi
« nhe hon hai bac va vg chéng phdi dn & lai nhr cii, Khi
« nio ngudi vg cd pham mot viée gi lam ticu.diét phan.str
« minh d8i v&i chdng ma bugc phai d2 ra thi ndu chéng
« khong dé s& bi phat 80 trrong,

« Néu v chong khong wng-thuan nhau, mudn phan-ré

« nhau thi ho khéng ¢6 can vao i chi ca (boi vi khong

« thuan.tinh thi khong budc he phai in.& nhau cho duwgc),

.« Néu nguoi chéng khong ¢o y mun phan.ré ma ngwol

" «vg tr-chuyén bd chong ma trén di thi s& bi phat 100
« Irwgng roi tay y chdng mudn ga ban gi cling duge, »

«(Pham th¢ xudt that xudt vé ung xuit chi diéu cap u
«phu vo6 nghia tuyét chi tring nhi thién xu#t chi gia
«trigng bat ihap, tuy pham thit-xuit hiu tam.biit-khw
« nhi xudt chi gia gidm nhi ding truy hdi doan-tu ; nhwoc
« pham nghia tuyét wng ly nhi bit Iy di¢t trirgng bat thap.
« nhuge phu thé bat tuong hai hoa nhi lweng nguyén ly gia
« biit i6a, ahwrge the bot phu tai dao gia trweng nhit bach
« ting phu gia mét. » (1)

(1) Thit xudt : vé tir, ddm.dat, bat s céng.cé da-ngén, dao [hiét,
d3_ky, de.1al. |

Tam-biit-khir : Tdng kink lam nién tang, titn bin tign hgu phi-
qui, hiru sé tha vé s& qui,

¥ ra
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. " s s ) 3
Do theo didu 1083y thi ching ta c6 thé néi ringtheo
uat xwa co ba cach tién-hon: .

10 . Su tidu-hdn boi chdng &2 vo — Danh ring chong
¢6 quyén d& vo, nhing khong phdi mudn dé thi tw-do de
dau, phai d& vi mot trong bity duyén.co ludt dinh vira noi
trén (thdt xufit). Khong nhirng thé, tuy la 6 tring vao
ditu kién lnat bude md mic vao trong ba khodn ngin.cin
(tam-bit-khir) thi chong ciing khdng phép dé vg, trir ra
khi nao vo liy trai thl khong co cai chi ngén cin dwoc vo
thi khong ¢o quyén dé chdng,

Ciing chidu theo diéu 108 dy (du thir nhij, vo phai xin
" phép quan méi dwoe cii.gid khi chéng di biét hay tron 44
ba nim roi.

20, — Sir tiéu-hén bdi hai vo chdng wng-thubn. — Nhu
trong didu 108 b¢ luat Gia.Long di noéi trén, néun vg chong
khéang thuan.hoa nhau va néu cd hai mudn phan.ly vi tinh
y bit-hep thi sy thwrong yéu gitra hai dang da hé&t, khong
ihé doan-tu ho lai dwge nira, tuy ho khong bit-budc phai
phan-ly va khong didu chi lam cho bon.phan vg d6i voi
chdng bi doan-tuyét, ho ciing con dwge quyén lam tiéu-hon

voi nhau ma khoi bi ti tdi chi rao.
»

30 _ Su bit bude phai tiéu-hén. — Khi « phin.su tidn.
diét giita vo voi chong » thi luat biic.bude phai tiéu-hdn,
Sao goi 1a phan.sy tiéu.diét » Goila « phan.sy ticu.diét »
khi nio ditu da lam la trainghich véi sy tuwong-than
trong-di hay voi 18 phép xwa nay. Nfu « phin.sy tieu.diét »
thi vo chong phai xa nhau ma khong duwoc tai-no¥ lai nira.

+ DA _biét luat xwa dai-khai nhur trén day, bay gio chiing
ta hiy xét ro lai coi phap-luat hi¢n-hanh & méi phidn nuoc
ta vé s Iy-hon 14 thé nao, )
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SU LY-HON & NAM.VIET

A.—SU BE VU

Bao sic-lenh 1883 noi khong dwrge 6 vE sy « d& vo »
(répudiation) Noi tiét thir tw thi néi bin riing : « cude hén-
nhan ti¢u di vl sir ch@l cha mdot nguoi chong, ngudi v hay
vi ly-hon theo luat, » RSi noi tiét thir nim lai ndi : « ngurdd
chong ehi duge phép d¢ vo trong nhirng trivong-hop luat
dinh ». Nhu thé, dao siic-lénh 1883 co diph gift lai tuc « d@

vg » cna ludt Gia-Long khong ?

3éri st khong minh-bach #y nén toa-an xit trai-nguoc
virt nhau thud ng. Vidu : an-toa Thrrgng.Thim Saigon ngay
10.3-1921 thi xit cho chdng duwge quyén dé vo (rcpudler)
nhirng ciing s& tai-phan dy lai k&t dn ngay 25.12.26 khong
cho phép chdong dé vo.

Theo ¥ nghi clia nhigu luat-sir thi 4n sau niy la ding ly
vi néu nha lap luat 1883 mudn git su « dé& vo » lai thi phai
noi tach.hoach phai lam cach nao chir coly dauchi noi sa
c6 mot caun ma khong dirge ro.rang nbir vay.

D6 ¢ 18 ching qua la lic ban-so, cin lam cho mau ¢o
mot bo lat cho dan Nam-Ky tén xwa caa Nam.Viét —, vi
luat.swr nao lam ra no di vo ¥ d& lon mat ciu vao vay thoi
Vi lai, y-chi ctia nha lap luat 1883 da thity rd ring : di bio,
hé cho ngudi dan biing phuo'ng phap ly-hdn ¢o noi ro tirng
chi.ti&i thl con giit su « d& vo» lailam gi ? -
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B. — SU" MOT BANG XIN LY-HON,

Mai nguai phdingdu (v hay chong) co thé xin ly.di
véi dang kia vi nhitng duyén.cé suu niy :

1* — Nhitng st nguec.ddi qua ding,

9 _— Khinguéi kia bi mot an thé.hinh kigém ahuc-
hinh {an to vi thirdng toi),

3¢ — Khi ngudi kia bi thit-tung va sir that-tung dy da
¢ an tuyén-cao roi,

Riéng chdng co thé xin ly-di voi vo vi:

1° — V¢ ¢ ngoai-tinh,

9 — Vo bd nhi chong ma di.

3' — V¢ nguoc.ddi cha me va ton-truong bén chong,

Tuy nhién, néu ve co dé tang bén chong ba nilm, néu
¥g ching trwoe nghto sau giau va néu v chong khong con
ba con rudt thit nao rao thi chéng khéng durge xin ly-di trir
ra khi nio v ngoai-tinh thi khong k& ; dé la cai tuc ¢ tam-
bit-khir » thud xira con roi lai do.

Ctr theo luat 1883 nhur the thi chiing ta thiy:

a) — vAn con su bit cong-binh : ngwdi chong viu cob
nhidu quy&n hon ngedi ve, st ngoai-tinh va sw bd nha ma
di 1a duyén.cé ly.hon dBi voi vg chir khong co déi voi
chdng.

by — vin con hep-hoi hon luat Phap nhiéu & ché thidu
str « thinhuc tham.té » (injure grave) vi nh¢ duyén-c¢
niv ma quan téa bén Phap bao gi¢ ciing co cé l1én an ly-hon
duoe, vi du : vo khong cho chdng hon ma toa ciing k& cho
4 mot « thi.nhuc tham-té » ma len an ly.hén, (Cho dirge
hitu rong vin-dé ndy, xin ban doc xem lai phia trudre doan
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phé-binh ctia éng T.V: & mue « ‘\hu‘ng bon-phin cia vg
chéng ddi lin nhau », noi doan 3°— Bén.phan phai trung-
hin,)

¢).— Van con ba khoar « tam-biit.khir » cfta luit Gia.

Long nai trén vé phin nguedi vo, trir ra khi nao ve ngoai-
tinh thi khong ké.._

C. — SU' V¢ CHONG THUAN-TINH LY-HOX.
Ci hai vg ching co thé, néu thuan tinh, déng dirng ra

xin ly-hon,

Tuy nhién, khong the xin trong ba treong-hep sau niy

a} néu endce hon-nhan it hon hai (2) nam hay nhiéu
hon hai nnroi (20) nam,

‘)) nfu chong dwoi hai lidm (25) tudi, vo dwéi hai mu'0'1
mat ’1) tuci he v et hai déa trén b8n mrwroi lam {45) tum

¢y ntu vo chong khong duge cha me cho phép ly-d1
(nén khong cb cha me thi nhitng ngudi cin o phép ho
moi cudi ga nhan dwrge),

Vi lai. nhw chiong ta s€ thily, xin lv-hoén cach niy
cling phai tuan theo mot thi-tye riit git-gao.

I
SU LY-HON THEG LUAT & TRUNG VA
BAC-VIET
A, — SI* BE VO

Hai xu Trung-Viét vi Bic-Vict vOn thi-cou hon Nam.
Viét nhung nhér eo hai bo luat h¢ (dan-lual) di ban-hanh
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nén ho duge wu-dai hon déng-bao Viet.Nam. Tuc « d& vo »
duge bo hiin béi hai b¢ Dan.Luit Bic-Ky va Trung-Ky
Hoang-Yi¢t-Ho.Luat;

B .— SU LY.HON
DO MOT NGUOI TRONG BOI VO CHONG

Chi 6 toa-an dirge ket dn tuvén.bo sy Iv.hon nhu thé
ma thoi khi nio co don xin ding véi diéukién luat.dinh-
Ca hai vo chong, holic mot minh v, hoife mgt minh chdng
déu ¢ theé xin ly-di.

a. — Chdng ¢6 thd xin Iy-hén

Chong c6 thé diung ra xin Iy-hon vi cic duyén.cé sau
day:

a) ¥i vg ngoailinh,

b) ¥i v¢r bd nha chong ma di va khong chiu tré vE sau
khi chdngra lénh bao vé, Tuy.nhién, 4n.1¢ cling nhin.nhédp
cho vo ¢6 quyén tach ra khéi nha chéng khi ¢6 duyén.ct
dich.dang (vi-du: khi bi chdng hanh.ha dinh dap hay bi
chdng bo bé ma mé sa theo vo thir),

¢) vi vo bé hung-dir danh dap. hanh.ha chudi miing vo
lon, '

b. — Vg cé theé xin ly-hdn.
" Vg ¢6 the xinly.hén irong nhitng trirong-hop ndy:

, “a) khi nio chong khéng lam dung voi nghia.vu cia
giinh 12 nudi.dudng vo con tiy theo sirc minh,

-
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b) khi nao chdng vé-cér dich.ding bd nha di 43 hon hai
nim ma trong lic dy cling khéng nuéi durdng vg con (1);
b ¢) khi nao vo ¢t dich.dang ma chong dudi vg ra khoi
noa,

d) khi nao chong lam foan trit_tu gilta vo lon va vo bé,

¢. — C& hai ngudi vo¢o hay chdng cé thd: xin
ly-hén.

Hodc vo hodic chong déu cé quyén xin Iy.hén vi nhifng
duyén.cér sau day :

A) visw lim qua ding, s hdnh.ha ngwgce-ddi hay swr
thi-nhue niing minh hay ton-lrwdng cia minh (2)

b} vi dang kia bi an trong-tdi,

¢) vi dang kia tinh-hank vo licm.si thi.nhuc minh tha;
qud, khong thé nao & chung nhau duwee,

) vi ding kia ¢o hénh lang-tri co biing-cr chiung-thue
havl1a dang kin bi nhdt vinh.vién trong mét dwdng.tri-
viéu,

So sanh luat Trung.Viét va Biic-Viét véi ludt Nam.
Viét va luat Phap, ching ta,c6 theé dé y dén miy khoan
phir sau ndy .

1.— Nhitng duyén c& k& trén day. nha iap.luit Trung-
Viét va Bic.Vi¢t d3 mugn mot phin trong phong.luc va tap-

(1) O Bée- vigl thi hai ném con & Trung- V:e( chi mét ndm la da,

(5) Tirc ld Exceés, sévices ou injure grave cia Ddan-Lugl Phap. Bidu
190 cha bé D. L. B. K. dichld * qud-khidc, hanh-hag hay chudi ria
tham.té ». Biéu 119 cita bo H.V. T. K. II. L. thi djch ld « bgo- w:: 4
aguec-ddi hay chuwdi.ria thim-tir ». :
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quan Viét-Nam vd mot phiin trong bo Dan-Luat Phap, nhit
1a sir thi-nhyc-n&ng (injure grave.) _

Cai quan-niém thij-nhyc-n¥ng da dwge tda-in bén Phap
«&i dizng mot cach qua u rong.rdi lam cho vé thye.t&, nhirng
duyén-c& Iy-hon ¢o the noi 1a vo han.ch®. B&i vdy, c6 nhiéu
luat.gia chi-trich sao ngwoi ta co dem no vao luat Viét.Nam,
e lam cho gia.dinh Vi¢t.Nam phai roi.rd. Bé Dan-Luat Gian.
Yéu 1883 ciia Nam.Vigt d3 rit cin.than v vdn.dg dy.

Chiing ta c6 the néirfing cdc toa-in & Bic-Viét trude
1945 dA noi grong bén Phap, ciing xai dung duyén-c thi-
phyc-nang MOt cach kha rong-rai vay. Vidu: ciing nhu toa-
an bén Phap, toa-an Bic.Viét dd nhin la mét diéu thj-nhuc
ning St nguoi vo (hay chong) vao don xinly-hon mid vu-
cao cho ban minh, boile 1& su mot ngooi vog (hay chong)
gidu khong cho han minh biét mot viee do do ma ban minh
co the khong wng-thuan gia-ihi.

L& ¢6.nhicn, trong khi wrog-hanh thuyét thi-nhuc-ning
quan toa Yiét-Nam khong x¢t doan theo nhx & bén Phap
dugc ma phai x¢t doin theo tam.ly, phong-tuc va lap-quan
cha ngwoi Vict.-Nam & Trung-Viet vi Bice-Viét, Vidu :co
thé k& la sir « thi-nhgc-niing »: viée nguoi chong khong di dy
1& gid bén gia-quyvén vo, viée nguwoi vy khong dé tang cho
cha chdng, vige ngudi chong cudi v be huy mua hiu thiép
ma khong ¢6 vo lon wng-thudn,

V& thuyét « lam qua-déang » (exceés) va thuy€t <hanh ha
nguoe dai) (sévices) ciing dong mot th&, Khi xét doan, quan
toa lai phii k& vao thuyét «phu.quyén» cha luat Viét-Nam
nita. Chirh vi thé ma toa Throng-Thim Hanéi lén 4n ngay
11.10.1935 bac don xin ly.hon céa mot ngroi vo bi chong
danh biim mat.

20— Bify chiing ta dang d&y nita 12 trong luat Trung
Viét va Béc-Viet, sy bit-binh-ding gifra chdng va vg, ching
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ta thily rd-rét hon trong bo luat 1883 caa Nam-Viét. Banh
ring, st ngoai tinh ch{ la mot duvén-cé ly.hon ddi voi
ngwot vor ma thai, nhung ddi voi nguoi chdng, vo cling co
thé vign ring su do la mot atni.nhuc-niing » chidu theo disy
120 cta bé 3. L. B, K, vi didu 1 19 ctia boH, V, T. K. H. L.

3.— Bé Dan.Luat Bic-K¥ va bo H. VT, K. H. L. da
lap lai t4t ca quan-niém eda luat Phap ve s lv.hion lam
hinh phat. H& co ly-hén, tit co ngudi 16t Chi co mot trudng
hop ngoai.lé, khi nao mot nguwdi bi bénh thiin-kinh thi ban
minh digc Iy hon, khongeo ai 16i phai ca,

4.— Y nhw by Nam.Ky Dan-Lual Gidn.Yé&u 1883, bo
Déan.Luat Béc.ky va bo H. V. T.K. H L. khong nhan don
xin ly-hén khi nao hai ve chdng hoa.hop lai sau khi vao
don. Nhung luat khong nhan « tam.biit-khi » nhu thuéd
xura va nhwr lual & Nam-Viet bdy gi¢ vin con phai nhan,

d. — Sy ly-hén béi vg chdng wng-thusn

Vé khoan niy, ho luat cia Bic.Viét va bo lual ca
Trung-Viét noi rit vin (it - vo chéng ciing co thé ung-thuan
nhauw ma xin lv.hi sau hai nim 4o & (0 Biic-Viét) hoic say
9 ndm dn & (& Trung.Viet),

Chuong tur hai
THU-TUC SU* LY-HON
I

SU BE VO

Sir « dé vg » — trong luat Gia-Long goi 1# « xuzﬁl-—lhé »
—_ hiéj.n gi¢ chi con c¢o bo luat 1883 ap-dung & Nam-Viét 1a
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con gift, nhung sur con giix gy bi nhidu luat-gia chi-trich, noi
ring tham-y clia nha lap ludt 1883 mudn bd chi vi
s0.50t mi dé 1on mot cau vay thoi. Du sao, sir « de vg » ciing
khong ¢6 thi-tuc gi khac hon Ia phai thirc.hanh gitra
hurong-chitc lang va cha me hai bén : vo chéng lam t& cho |
nhau, chong thi cho phép vo 1dy chong khde, vo thi cho
chidng tron quyén Iya vo khac,

Xy vay, chi ¢o sy ly-hon chinh-thire (divorce) 1a co thu.
tuc ranh-ré ma thoi,

11

RHI MOT NGUOT — VO HAY CHONG — DUNG
PON XIN LY-HOXN.
A. — NAM-VIET

Chifu theo bo luat 1882 thi thi.tue rit la don-gian.
Pang nguyén-cAo phai nop mot la don vio quan Cluinh.
4n tda dap.su de-thiit-thim (nay la toa So-thim hay
toa Hoa-Gidi rang-quyén xir vé dan-sy), vi quan ndy s€ do
& hai vo chdng dén trrde mijt ma gidi-hoa ; néu hai dang
quyét mot ly.di thi quan Chanb-dn s& k¥ dinh-lénh {or-
donnance) dua nodi-vy ra trwede toa dé mé dudng didu-tra.
Toa sé vao phong thiim-nghi (chambre du conseil) ma nghi
an ly-hon. Néu an cho ly-hon thi s& doc an gitrta phién
nlom xt econg-khai con néu an khong cho ly-hon thi sé doc
an trong mét phién nhom Kkin.

B. — BAC-VIET VA TRUNG-VIET

Hai b6 Dan.LuAt ap-dung & hai xtr 4y qui-dinh swly.
hoa m¢t cach rd.rang chu.dao. '
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1°) . V& 14 don khéi-t6.—

Mudn xin [¥-hon nguoi vo hay ngudi chéng phai lam
mot la don bon-than vao noi quan Chanb-an dé-nhi-ciip &
Bic-Viét (o Trung-Viét thi quan Chanh-an so-cip), La don
dy phai k& ranh nhitng khoin dang no trach dang kia. Quan
Chanh.dntay cinh-n go ma bay.giii cho ngwii difu don ot
d¢ khuvén ho rat don ra théi viee Iv_-hén, trie ra khi nao
ngaithily duyén-co lv-hon quantrong lim. Ngai dwgce quyén
x(r-dodn cdc cdng viée [am-thoi: dinh chd & cta méi nguoi
trong lie kién ly-hon, nhirt dinh vE vige giir con cai, quan.tri
gia-san chung, va néu nhu cin  vésy xin mon tién cip-
dudng,

-«

29 — Sir du  hda-giai, —

Néu dang nguyén-cdo kia quyét mubn xin Iv-hon thi

quan Chdnh 4an phai doi hai vy chdng trong khodn muoi
lam (13} ngay sau dé dén trinh-di¢n d& hiu hoa-giai. S doi
dén hau hoa-giai phai giao dén tan tay hai bén duong-su,

Néu sir hoa-giai khéng co két-qua thi quan Chinh.an
¢t thé doi dén ma tinh hoa-giai lin thir nhi nita. Ngai buoe
phai tinh hoa-gizi 1t the nhi néu co mot nguoi trong hai
dd ¢6 doi ma khong co xuiit-trinh kv nhit.

Hai cugc toan hoa-gidi &y phai xa cach nhan mét thot
gian 15 bira I it hon hét vi 30 bira 1a nhidu hon bt MG
lin toan hoa-gidi, du 6 kt.qui hay khong, quan luc.sy
ciing phai 1ap ra mot bién.ban k& rg s hoa-giai hay khong
hoa-giai hay sir ving m#t. Quan Chanh.an phai ky tén
trong cdc to bién ban Ay.

3°) — An-két.—
Néu toan hoa-gidi khéng xong thi gquan Chinh.in sé

doi hai vo chéng dén hiu trong ky-han mot thang ; trat
doi phii giao dén tan tay mai bén drong.-sir,
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Né&u dang vi-cao khong nhan cdc diéu ding nguyén.cio
t3-cao minh thi quan Chanh an phai ra lénb mé cude
didu.tra. Nhitng cude diéu-tra vé viéc ly-hon, toa-an phai
thi-harh xong trong thing, doi nap nhitng gidly to cin-kip
doi nhirng nhan-chirng cim nghe va nhit-dinh nhitng viéc
ma toa-in nghi I cin-Kip.

Quan Chanh.an co the ra lénh lam viée dir tham kin.
(Toa-an khong the xtr nhitng khodn gi khac hon nhitng
khoan di ké trong la don khoi-td, Vidu, bin.4n xir vo
chong ly-di bdi 161 cua ca hai vo chdng sé 12 vo-hiéu ‘néu
khi chi c6 mdt minh chong xin ly-hon ma théi: an dé
ngay 15-1-1936 cfia toa Thwong Thim Hangi). An clia toa

két, co thé khang-cao biing nhirng phwong-phap thuong.lé

111

S LY-HON DO V@ CHONG UNG-THUAN
A. — Nam-Viét

Bo luat 1883 cho phép vg chdng dong ung-thuin ma
xin ly.hon nhung phai tuan theo nhimg di€u.ki¢u riéng.

Trirére khi tinh xin ly-hén. vo chong phai sip dit cong
viée nha cho yén vé cac khoan :tién bac, con cai, chd vo &
tién cip.dudng. Tinh xongrdi, hai vo chong phii cing
véi hai vi hwong.chire trong lang dén trodc mit quan
Chéanh.4n toa dan.syr dé.nhitthim (nav tirc toay So-thim
hay toa Hoa.Gidi rOng-quyén xir vé& dan-sir) Quan Chanh-
n s& tay theo canh.ngd mi can.gidn hai dang, lap bién.-ban
rdi (hi giao cho luc.sy céc thir to gifly va ho.so ngi-vu,
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Ba thang sau, haj vo chdng ciing cing hai vi hwong.
cr‘hL'rc thi-chirng d&n truge quan Chanh-an ma nai xé nia.
Chirng do, quan Chianh-an mei deg noi-vu ra {oa. Pén phién
nhom xir, quan Bitn.L¥ kifl-Inan, eon toa thi chi xét coi vu

xin lv=hon va to gidy co ding theo luat dinh hay khéng roi
maoi k&t iin,

) Vo ching khong the dong long wng.thuin xin iy-hon
néu :

Yo Vo chéng & voi nbuu chua diy hai nim,
26— Vo chdng & nhau di tren hai muwoi ndm,
46— Chong duwoi 25 (udi,

10— Vo durési 21 tudi nay quai 13 tudi,

20 Viy ching khong duge cha me hai bén cho phép
Iv.hén (nén khong phai 2 chia me thi nhirng ba con nao di
¢ho phép thay the cho cha me no),

B.— BAC-VIET VA TRUNG.VIET

Nhitng bo Dan.Luit ciia hai phdn ndy rdtla don-so va
viée 8y, chi noi ring v chong c6 thé dong long wng thuan
xin ly-hén sau hai ndm &n & voi nhan,

Nhung dai-pham hé xin ly-hén thi phii ¢6 thim.phan
két-an tuyén-bs mai dugec, tit-nhién ciing phai dem ra toa
ma xin hhur khi mét bén mudn ly-hén vay. Chinh banan d&
ngay 2.12.1931 ciia toa Thwrong.Thim Hanéi ciing dd diah
ring . Ca* theo 121 va didu 122 cua bd Dan-Luat thi tda.an
duge quyén két an ly.hon vi vo chéng ddng long wng.thuan
sau hai nim iin &. Nhung phai hidu riing s donglong ung-
thuan y phéi dem ra trwde toa cho téa nhin nhan,
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Chuong thir ba

HIEU.LUC CUA SU  LY.11V

Theo 1i-1€ cta didu 111 elia Lo Din-Fuat Bic.K{ (dicu
139 ciia bO Trung-K¥ Hoang-Vict Ho Loaty thi st Iy.hon
lam ticu~tan nhitng hiéo-luat cda cune hononhan ke ti
ngiy Iy - di Ay trénén thye-thu. Xin nlic cho oliing ta
nh¢ riang st bi thi.ticu coa cudr hononhan ciing co nhitng
higu-dge y nhw vay, Toat Viet.Nam khong Liet dén sy co
hiéu-lwe trd vE trude (rétroactivite),

1
HIEU LUC VE NGUOT CUA HAI VO CHONG

Méi ngwoi trong hai vo chong dwoc I8y lai sir hoan
toan tir.docia minh: nguwéi ve ra khodi gia - quydn cia
~ chéng o the tai.gia.

Tuy.whién, ngedi dan-ba phii doi mot kv.han muéi
thing sau khi sy ly-hon dwge thire.thu roi moi duge lay
chdng chiu theo hai bo luit ciia Trung.Viét va Bic-Viét thi
sit, lam khong ding ks-hen ¢6 thE 1am cho cuoc hon-nhan
mai co the bi tha-tieu di).

Bo Din-Luat 1883 clia Nam-Viét ¢d dinh hai khoan han-
chg .

a) — Khi nao c6 toi ngoai-tinh thi nguwoi din-ba khong
duwge quyén k&t.hon vai ké dong-pham voi minh,

b)-— Hai vo chdng dd ly-hon rdi khong duwgc tdi-hop
lai nira,

Hai by Dan-Luat clia Béc-Viét va Trung-Viét. rong.réi
hon, cho phép ve chdng d& ly-di nhan duge tai-hgp nhung
vé f)m thi cim khong dwgc xin ly-hon nira- i

t d
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HIEU.LUC VE CON-CATF

Dai phiim nhitng con cai chung thi ve phidn cha giir.
Tuy-nhién. vo chdng ¢6 thé cing nhau ung.thuin dé cho
cha giitr vai dita me gifr vai diea. Theo b Dan-Luat 1883 ciia
Nam-Viét thi khi hai vo chéng dbng long wng-thuin ly.hén
cé thé trang-trai viin-dé con-cai nhu thé trong mot to giao-
keo lap gitra hai nguwéi voi nhau, .

Ngoai truong.hop dic-biét Hy, bo Dan-Luat 1882 va
hai b Dan-Luat cda Trung.Viét va Bic-Viét nhin-nhan
cho toa~in dirgc tron quyén nhit-dinh v& su gilr.gin con
cal cach mdo cho tién-lgi cho c¢hiing no thi théi ¢ hodic l1a giao
cho ngudi me gir holic giao cho mot ngoai-nhan giit ciing
co,

Bigu 146 Bo Dan-Luat Bic.Ky (didu 144 bo Trung-Ky
Hoang-Viét Ho.Luat; co noi rdng :« Khi nao con cai dén
tubi murdi lim, va nén khong co c& chi ngin-tré thi cé thd
giao ching né cho ngudi cha hay nguoi me tuy theo ¥
ching nrd mudn, »

T -~ N - v ou > . Y 3
Nghia.va cip.dudng con cai clia hai bén cha va me
van con luon ludn va bo Dan-Luat 1883 cia Nam-Viét ¢o
s —~ & A - - e oA - " ar
0ol ro rang sir tuyén-hd sir ly-di phai an-dinh coi s cip-
dudng con cdi phin vé cha bao nhicu va phin v& me bao
nhiéu,

e

NN N

\.u."
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HIEU-LUC VE GIA-TA1 CUA-CAL

Str ly-hon lam cho cujc h¢n-nhan tiéu-tan, 14t phai
sinh ra hai k&t.qua niy :

a) phai thanh-toan ché.do vg chong,

b) phai tudn theo nhirng déu phan-phdi vE tai-san trong
in-toa da dinh.

a). — S~ THANH-TOAN CHE-BO V(g CHONG
Bhc-Viét.

Khi ndo khong co con thi sy chia thi—sdn clia hai vo
c¢hdng bi ly-hon sé lam theo cach thiec dd dinb trong to-
- woe khi két-hon (contrat de mariage).

‘Néu khong ¢ tu-wrde thi nguai ve bily.di ¢é con dugc
iy lai trong tai . sin chung mot phiin tuy theo ky-
phiin ¢cha minh s& gop vao hay di tdng thém cho tai-san
chung. Nhung néu ngudi vo vi sy thong-gian ma bi Iy-hén
thi phin @y s€ bi bot di phan nira.

Néu ngudi vo ly-hon khong co con thi dugce iy lai k§-
phiin cia minh cén hi¢n.vat va dwge phén nira tai-sin
chung trir kj-phiin clia chdng di réi. Nguol vo bi lydi vi
théng-gian thi ngoai k¥.phiin con hién-vat chi dwge mot
phidin twr tai-sin chung trir k§-phin cia chéng di roi, (1) ly.
phu bao gior ciing c6 quyén ldy lai do tw-trang phuc.sirc
ctia minh),

-

. (1) Kij.phiin ctta chdng hay ciia vy tire la cliar-cdi mai pgudi gop
vio cita chang khi khai gid-thi. Vdy thi khoi chnnyg.sdn gdm co:
tai.sdn eha méi ngudi dem vdo khi kE-hon, tai.sdn ciia hai ngudi
tadi-ddc trong litc dn & nhau. Khi ly-hén ma khéng c6 con Lhi ngurdi
vo dwegc ldy kij-phin cie minh v&i phdn nito tdi-saz poching dd (hi-
ddc duge trong hic én-6¢ nhan. :
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Trung-Viét, — _

Néu ed con, nguoi vor bily.di duwge 1y lai mot phiin
ba frong tii-san chung, triv ra khi nao NGUOi vor vi sip
thong-gian ma b ly.hon thi khi dy phai mil & quyén - loi

PW g aa
Ve tai.san chung.

Nhurng chi khi nio trong tr.wdre khong dinh ro.rang khi
nao doan-hon thi nguéi vy duge Ay cia ky-phin vs hay la
khindo co tu woc ay ma nguoi vg thong.gian lai khong hop
ste lam viée d¢ thém vao taisin chung thi khi ly.di sa

. b3 L hd ar
dwrgc mot phin tr trong tai-san chung ay.
Néu khong co con, nguol ve ly-di dwee liy lai ky-
w » . . a N . - L] - i Yo,
phin minh con hién-val va fri ky-phin caa ching ra
Ioilai dwge chia I8y phan nira cia chung.

Ngudi vo Iy-divi thong-gian ma khong ¢6 con, néa
cling thude vé linh-trang nhtr nguogi vo co con di noi
lrén thi bt ewr ki-phin nguoi vy Ay 1a bao nhiéu, chi
Iy dirgc motphin tu trong tai-sin chung nghia la d3 trir
k¥ phin clia nguoi chong ra roi, con khi nao woe
riéng khac thi khong k&

Nam - Viat.—

BO Luat 1883 rit thidu sol vé mit ndy, chi noi ring
nguoinao ve hay chong bi 1hit kién Iy-hén s€ phai chiu
milt tht cA quyin ho co Lhd dwgc chi€u theo phap-luat
va tirroc ddi voi nguwdi ban minh. nhan cuge k&t . hén
hay bit diu tir cube két-hén. (St phan.phdi niy rit kho
¢ho 10a-an trng-hanh va trong luat khéng ¢o ké ra nhitng
quyén loi gi).

) SI" PHAI TUAN THEO NHI'NG BIED PHAN-DOI

VE TALSIN AN-TOA DA BINH,

le._ Theo luat & Bic.Viét va & Trung.Viét thi khi su

Iy-hén vi quay va vé 16i nguoi v thi nguoi ndy phai tra
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cho lai tit ca nhirng 46 sinh-12 va d8 cuwdi cia cha me
chdng dit cho, Nhirng dd vat xai tidu-tan rdi thi khoi phﬁ'i
tra lai. O Nam-Viét thi lai khdc, an.1é dinh ring ngwei vo
ly-di ludn ludn dirge gir d6 sinh-1& lam céa minh chch
thire-thu (toa.an Thuong.Thim Saigon ngay 4 .6. 1914),
Pinh nhir thé, twdng hep véi nhin-dgo hon,

20 Ca ba thtr luat déu nhin-nhan mon tidn cip-
dudng An.l¢ & Vidt-Namtrude kia thudng dea theo do ma
han.ch? bot sy giit-gao cia dn.lé truedc hay xi riing ngedi
dan-ba khong c6 quvén chi trong tai-san chung va nhitng
tai.sin goi la cua riéng. Luc sau ndy, an-1¢ tin-b¢ nhiéu
nhan cho nguwdi dan.bi ¢ thé cd cha rieng va nban cho
ngudi v khong co hon-tha dwgce chia phan nira di-san cla
chdng khi minh co dong lao cdng-tac voi chdng ma lap nén
sy-nghiép,

Hai bo luat Trung va Bic noi r8 hon, chi cho phép
ngirdi vo lon dwge tign cip.duedug nhung phai mit tién iy
néu tAi.gia, hay co tinh.nhin, hay tinh-nét vé-hanh. Tuy.
nhién, khong €0 han-ché s tién nhi¢u it va khong bujc
ngwoi dan ba phai thing trong vu kién ly-hon.

(Hiu ban dgc duwge rd thém v vEn-d& « thi-san riéng », ching
t8i zin dich doan sau 38y cia dng Chénb-Nhkt Pompéi trong b§ Droit
Familial et patrimonial au ViétNam : Hai bd Dan Lupt Bic-K§y v
Hoang-Viét Trung-Ky Ho-Luit nhin-ohin sy o6 tii-sdn riéng mk hai bd
£y cé néi qua nhitu lin. Yi-dg nbe didu 321 cia by D. L. B. K. néi
* Ngwiri Vo chinh-th&t vh thér thit, trong {ac #n & véi chong, khing
th: lam chic-tho. md s&-dyng thi-sin, ridng cia ho hay hojc b lam
nbw vy thi phai cé sy wng-thukn caa chdng he méi dwee, (1)

(1) Dibu 313 cha b6 H V T K H L ciing ndi : « Trir Wi-sin riéng
chia ngudi v chinh ra thi ngudi chbng dirge lam chitc.the d& xit tri
l4i-s4n cia  gia-dinh loy theo § minh, khéng cé vg chinh thudn

tinh ciing dige,s

o
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Nhitng tai-san riéng 8y ¢6 thé Ia nhirng tai-sin g ?

4) — Tai.sdn ma ngudi ta hién-ting hav di-tdng cho ho
v(i digu-kién khong duge nhap vao khéi chung-sin (com.
munauté). Dicu 875 c@a bo D, L. B. K. gianh cho ting.chq
quyén « Ky lai vat cho khi nguéi thy-ting hay con chaa
chinh.h¢ cia ngudi &y ménh.mot.»

b) — Tai.san vi tinh.chiit cvia n6, phai dwge loai ra khoi
khoi chung-sin; bio.ké nhan-thu d® cho mot nguodi trong
hai vor chong dwoe hwdng, titn bdi-thwong vé tai-nan ci-
nhan, lwong huatri, quiin d0 va d6 vat da xii.ding vé
viéc hoan-toan ci-nhin, d6 k¥.niém cha gia-toc (bire hinh,
vi-khi, hoy.chuong, v. v,

¢) — Taisian dwoce loai ra khoi khii chung.san boi cude
hon-nhin (dicu 10 ctin bo D LB K. va bo HV.T, K.
H. L),

d) — Tai-san hwrong-hoa,

* VA lai, toa Thuwong-Thim Saigon, trong ban 4n 16-6-
1939, dd di theo bian an 18.8-1921 trwdc kia ciing cla toa ay,
nhan riing nguoi dan.-ba ¢o chdng dirge phép ¢o tai-san
rieng, nhiit la nl:iirng tai.san mi ngeoi ta d3i hién.tiing hav
di-ting cho thi. (1)

3) — Khéng co chi cin-trd, toa-dn < viee ly-hon co
thé kéu an DAt mol ding phai boi-thuwdng thiet-hai cho
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dang khac y nhw d6i véi cac vu vé luat thong - thuong
(didu 712 bé Dan.Luat Bic-Ky va dign 761 h¢ Hoang-Vigt
Trung-K¥ Ho.Luat. (I

Vi an ly-hon sira-ddi tinh-the cfia hai dang vo va chdng
nén lual bude phai tuyen.bd lén cho cong chiing biét béi sy
ghi vito sé gia-thu va sir bién ngoai I8 t& hon.tha dau
tien (dién 150 bo D. L, B, K, vadiéu38bo H, V. T. K. H: L).

Bo luat 1883 chi noi rit viin 14t vé vin.d@ bidt.crr (&
rieng) nhir vily : « Trong nhirng truong.hop mi ¢6 thé xin
Iv-hon thi vo hay ching ¢o thé xin bi¢t-ewr. Cach tinre xét
doan vé don xin bi¢t-cu ¢iing gidng nhu don xin ly-hon,
Sau khi xin biét-cu, ve hay chong co thé dua vao don xin
Iy.hon oira.

Cur thea 19 vi ludt.gia Lasserre thi im nhu thé, may
ang Inatstr lam ra ho lnat 1883 ¢o v dé cho v chong vé
san ¢o Lhé taichop dé.dang v dé cho ngwot Viét theo dao
Gia-Td co thé dung (vi d .o niiv ciim s lyv-hon).

Boi vi bo lnat 18383 Fum thinh khong noi chi vé hieu-lue
clia s bigt~cir nen oaan ding bo Luat.ho ala Phap ma
tram vao. Sur biét-cur khong ¢6 Fam tién enge hon-nhin, chi
dinh-chi suw lién-lac gitta vo chong ma thai,

a

Nhirng anh-hwdng dai-khai cia no la :

(1) Phéng nhi ciia toa Thwgng-thiim Saigon irong bdn dn §-7-
1949 dd@ x@ nfur pdy @ « tuy 1 b¢ D.L.B.K (vd luon b6 HV.T K.H.L)
cing sdelénh 3.10.1883 khong cé dur-liéu mot cach céng-nhién, nlirng
hinh nhir phong-tuc tip-quan Viét.Nam khéng phdn-déi sir (da-in
xir cho ti¥a bdi.thuirng cho ngudi phbi-ngdu (ve hodc chéng) nao
df thdng mét vu kién lp-hén vi sir 15n hai pdl-chil va tinh-thin ma
minh déa bi vi s tiéu.hén (diéu 301 cta b6 Didn-Lua@l Phdp cai cdch
béi dao-ladt 2-3.1941). .
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1o__ Nghia.vu ctia vg chong phai & chung nhau khdng
con nira, nhuwng nghta - vu cda ngudi ve phai ¢ trung-hau
voi chong van con,

20,— Nghia - vu phai giip d&, ctru~tre voi nhau
ciing vin con, thuong thuong v chdng phai clip - dudng
cho nhau.

30.— Sur biél-cir gay ra su phan san (séparation de
biens.) Bot vay, phii thanh-lodn cai ch&-do vog chdong va
cho phép nguot vo duge lay cia riéng cia minh lai. V&
tai-san. nguoi ve duge ldy lai tron quyén ty-do y nhuw
khi ly-hon.

10— Aun.toa st dinh v¢ sy gilt.gin con cai va sir ky-
Phin clia moi bén vor chdng trong sw nuéi dudng con cai,

b — Béc-Viét va Trung-Viét

Sau khi qui-dinh ranh-ré s ly-hon, hai bé Dan.Luat
ap-dung & Trung-Viét va Bac-Viét khong noi chi toi su
xin bi¢i-cur ca. Cling chiang néi toi danh tir « xin biét ¢t »
chat ndo. Trai lai, dicu 91 ciabd D, L. B. K. va disu 93
cha bo I V.T K HU L, lgicon noi gt ring, « Vo ¢6 phan
st phai & tai cho tru.sd caa cthg », nhitng diéu 118 va
119 cha hai bo luat Hy lai chi riing « chdng co thd xin ly-
hon néu v bo nha ma  di khong chiu tré vé san mot sir
bét-bugc chinh.thirc » Bang khic, ngudi vo ciing ¢5 thd
xin ly-hén vi ngtrm chéng bé nhd di hon hai ndm (& Bie-
Viét) hodic mot ndm (& Trung-Viel) roi khong co duyén.co
chinh.aang va ciing khong lo-lin gi dén su chu-ciip vo con.,

Tuy vay, 4n-1é & Bfic-Viét cling dd khoi stra.ddi luat
di mot it, Toa-an & do da co nhan cho phép vo dwoc bd
nha di khi su b6 di #y vi thai-dg va 16i ciia chong sinh
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ra. vi cling dd nhan nhite lin riing s b& nha di khoéng
Tam mét duyén.co lyv-hon khivi sy bac.dii cda chéng, vi
<héng cho vo tnr vot bic ma vo chinh khong thé & chung
trong nha dwrge phai di ra cho khéi.

B&i co, néu nguai vo khong muin, th chéng khong co
th xin Iy.hon duoe vi khong trach vo 15i gi dirge ca.

Nhung di cho vo duwge & riéng voi chdng thi I¥ nao lai
khong cho ngwoi ta nho toa-an cho phép thoi dn chung &
cha véi mot nguoi chong khé chin dirge ?Chinh vi cach
Tudn-ly ¢ ¥.nghia iy ma Toa Thuong-Thim Hanoi ngay
28-8-1935 cho phép ngudi vo dwoc xin & rieng ra. Ma i
¢6 quydn xin & riéng, ngwoi dan.ba tie phai co quvén xin
tign cip.dudng boi vi ngudi chong khong (he dua vio sw
khong xtrng-ding ciia vo ma cho riing minh khong con
phéan-su tro-ciip ciru-té dwoec.

Ngudi dan-ba ciing tire-thj co quyén xin git mol vi;
hay ca mily dira con néu quyén-lgi chiing né budc phai nhr
vay. Va ditéi chit nita, chung ta c6 thd nghi riing néu cic
digu-kién k& trén co di thi 1y nio toa.an khong cho trng-
hanh theo diéu 110 efia bo D. L. B. K. va diZn 108 cita bo
H. V. T. K. H. L. hai diéu &y i riing : « Khi ngusi chong trd
ndi khong chu.-ciip cho v con hay xai pha cta tidn chung,
thi ngrdi din-ba ¢6 quyén xin quan téa 1én dinh.lénh cim
tir ngay &y v& sau ngudi ching khong dugc sir.dung efia
Tiéng cia vo, mot phiin hay tit ci tién lwong ciia v va cho
phép vo direre cai-quan, thu.hwréng, hodc sir.dung nhirng
<ia cai &y, »

Tudng phap-luat dinh-doat nhir trén day 12 hito-ich
.Cho céc dirong-syr lim vi nbir the moi la hep 1 cong-binh
<ho, i
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Phiin ther hir

TINH CANH NGUO1 QUAN-PHU HAY NGUOT
QUA-PHU SAU KHI BAN MINH QUA P01

Hé da k€t-hon vai nhau réi, nghia la dd lap nén gia.
thiit roi thi dai-pham ai ai cling mudn v chong drge nd;
tée dén gia, bach-nién giai-lio,

Tuy nhién, trén tréi khong thé co swr gi hoan-toan diy-
dd thi sir hon-nhan cling khong thoat khoi cai cong-1é keo
ri ho tan, giita dudng giy ganh., An & nhaun mét it lau rdi
vi 1& khong dong v-kién, long mét da hai thi cling phai xa
nhau, hoiic la c¢im no dwong bén day béng con qui vo
thwrong khién phan-ly doi nga : canh ngo nhwr vay con gi
dau.ddn bing, did dau-doa trong tam-hén ma lai con khon--
don vé gia dinh la khac.

Canh ngo ena vo chong sau khi ly-di thi trong chuwong.
friwde ching ta di thily ré réi, nay chi néi qua tinh.canh
cia vo hav chong san khi ban minh qua doi.

Mudn dirge phan-minh, ching ta hdy phan vin.dé ay
ra Jam hai doan :

Chuong thir 1.— No6i vé ngudi quan-phu (chéng goa)y
Chlm"ng thir 2.— Noi ve ngwoi qua.phu (ve goa).

5
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Chuong thur ahil

NGUOT QUAN.PHU

A. - Nam-Viat.

Khi ndo mot ngudi vg co caa rieng chét trude ching
dhi cia-cdi 4y vé con chung va con cia chéng truede, ngudi
-chdng hién thoi chi-dwge hudng hoa-lgi ma théi, trir ra khi
r40 con ru¢t minh chét trirde thi ngudi cha méi duge
‘haréng phiin dn cia minh nhu d& noi triede day.

Tuy.nhién, nguwdi cha lam thi-ho cho con khi cin ding
fim (vi-du: khi d8 cung-cfip cho vi-thanh.nién) co phép
ban cia rieng chia vo de lai ma khong ciin ¢6 trudng-téc
dir vao ;dién 217 c¢ha dao nghi.dinh 15.5-1910 ¢da
“Toan-quyén Béng-Dwong di dinh nhw viy, téa Thirgng-
“Thim Saigon (4n nghy 14-3.1929) ciing x¢& nhw vay, khang.
~+¢to qua Bai-Thim-Vién Paris eling y 4n (dn  cda Dai-Thim

Vién ngay 29-1-1931),

S&.di anlé xtt nhwr vay 1 vi nhw an noi trén di ly-
Tuan ring: « Tuy nguwdi ve Viet.Nam co quyén dwege lam
«ch(i tai-sdn rieng nharng khi minh chét thi tai-sdn dy phai
T@t vao sw-nghiép chung cia gia.quyén theo cii thuyét
ngudi cha lge sinh-théi chi cung voi con chau ty-thuge 6
‘mét phap-nhén (personnalité juridique) ma théi.

Bén nhw nhirng taisdn riéng cia tré vi.thanh-nién doi
v&i ngurdi cha thi chi ¢d tai-sin cla ong ba, ba con hay
ngudi ngodi t¥ng cho dira nho thi phii chidu theo dao sdc-
1énh 30.5-1932. Bao sdc.lénh niy sira.ddi vi bd_tic dao sdic.
lenh 3.10-1882 budc vi thé-hd vo-lugn la cha me, ba con
thay nguroi dwng, khi clin ban tai.sdn cda tré vi-thanh-nién
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(nghia laciia ong ha hay ngoai-nhin ting riéng cho né holic
12 ciia n6 di thira.ké ong ba cha me ché coa rieng cia me
noé chét dé lai khi cha né con sbng tht bi ké phu la ela
chung ma cha no ¢é tron quyen cai-quan va si-dung) déu
phai xin phép ciia hoi-nghi gia~toc rdi phii dé phép iy 1én
cho quan Chiunh.-dn toa din-sw de-nhirt_ihim (nay la toa
So-thiim hay toa Hoa-Giaj rong quyén xit v& dan.sy) phe-
chudin roi moi duge ban, Ching nhitng thd ma théi, lai
con phii tuin theo dao sic.lénh ngiv 26.7-1995 nira la khie,.
Bao siic.lénh ndy td.chire S Quan-thd dign-thd & Nam-Vigt
'1"rung-\'i(_él vil Bac.Viet ¢o noi qua sir ban tai-san cha tré
vi-thanh-nién. Bigu 315 dao sfc-lénh Ay dinh riing khi ¢6 an
quan toa cho phép ban bil-dong-sin cia tré vi-thinh-nién.
rdi thi khong duge ban thuan-mai ma phai dem ra ban theo-
cach phat-mii diin gia cong-khai.

Ai efing bi€tsy bin theo cach ndy gay nén s&-phi nhidy
m. c6 khi d& bin nim chuc phin-trim gia ban hay la
hon nira eiing ¢6. Béi vay, dao sic - lénh 3y cling co dir
phong cho phep nguo dirong-se dege xin giao viée ban.
phat. mdi diu. gia cho hrong chire lang thye.hanh noi
nha cong-s& ché toalac tai-sin ban d6 dé¢ cho nhe tign
SG_phi.

Can nhiing tai.sin chung ciia vo chdng thi hoan-toan
thudgce quyén ngwon quan-phu, dioc phép sir-dung cach nio-
tay ¥, con cii khong e6 quyén gi can-thiép dén.

Con khi vor chdng khéng co ly-hon mot cach chinf-
thire nhung miic-nhién wngthuan xa nhau, méi ngwoi lap
mot qui-mo riéng, dén khi ve chdt co di {ai cla cii twr mninh
sim ra. chng co duge quyén thira.hwéng cha.cii Ay hay
khong ?

Ve vin-dé do, téa Threng.Thim Saigon trong 4n ngay
24-3-1921 c6 xi riing: « Nguoi chdng xa vo lag ngdy réi va
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danh Iong xa nhir vav thi khong dwee tranh gianh ctia-cii
cua nguoi v di sim ly mot minh {rong thoi-khoan xa
nhau khoog o6 ngwoi chéng can-thiép vao chit nao, va
cla-cai dy phai thuoe v& nguoi con tu-sinh clia ngurdi dan-
ba sinh ra trong théi.khoan ay mic di khong biét ré cha
no la ai,.»

An Ay, thupe v& mot trwdng-hgp hnong gip, twdng
néi ra cho cac ban gai bict cling khong phai la vo bo vay.

B.— Béc-Viét vA Trupg - Viét

KEhi ngwoi v chét truoce thi tai-san rieng cua ngudi v
Ay thudce vé ngudi chong duwrge chiem-hiu luon cd voi gia-
tdi chung ma quan-ly va hudng.thu dé lun lgi cho gia.dinh
(diéu 113 bo D. L. B. K- va IIf bo H. V. 'T. K. H. L) Nin noi
thém riing Pbhong Nhi efia Toa Thwyng-thim Saigon an
nghy 7-3.1946 di xiv riing : theo Indt Viel-Nam, nhitng cia-
cai cha ngudi vg dem veé nha chung cua doan.theé vor
chéng trong lic két-hon rol trong su.nghiép cda ngudi
chdng, ngwdi nily degce tron quvén su-dung. Néu khong co
wrére-dinh gi trdd lai thi nhitng tai-san 4y sé lru.truyén cho
nhitng ngudi thira_k& clia ngudi chong chét trrde, ngudi vo
chi ¢6 quyén rng-dung thu-lgi tron doi minh ma theéi.

Ong Pompéi, tac gid bo sach Droit Familial et pa tri.
monial au ViétNam co6 noi: « Néu ohw the thi, boi thotr
thira.k&, gia.quvén ciia ngurdi v co thé biloai khoi tai-san
cita nguoi dy. Phai cho vao cai théng-lé 8y mot ngoai ié
ndy :« trong trwrdorng-hop ngirdri ta tiing dir cho ngudi vo ma
¢6 gianh quyén l&y lai ndu thi chét duge, Va lai, didu 875
ctia bo D.L.BK cfing c6 noi ; Ting-chil ciing ¢6 the ty gianh
lai quygn thu.hoi vat di tiog trong trudng-hop hoic mét
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minh ngwdi thu-tiing qua dori hay ¢ n grai thu ting va ¢
thuoe chinh-heé qua doi, co didu trong viin tur ting.dir phai
cd noi comg-nhién nhr vay moi dwree cho, »

Khi ndo ngudi vo (ur chdt trede md e6 dé con cdi lai thi ngewéri
ching chi duge qudn tri va hedng dung toi san riéng clin ngudi vy
Lhir gy ana thei,

(Xin It ¥ : nhifng doan chir xién trén day chi ¢6 trong
o WV . T.RK,L ma khong ¢o & bo D,L.K.B).

-
Clurony e hai

NGUOT QUA-PHU

A.— BAc-Viét va Trung-Viét
I.— NGUOI Ql?.-i-PHI“T CHINH-THAT

Nhitng diéu sé ndi dwréri day la trich trong bo [Xan.Luat
Béic-Ky va by Hoang-Viét Trung-K¥ Ho-Luat, hai bo luat niiy
rit gidng nhau, chi ¢c¢ mot ddi cho khic nhau chit dinh vg
chi-ti&t ma thoi,

Nhir chiing ta sé thdly, chi em & Bic-Viét va Trung-Vigt
tuy trude kia 14 xir bao.hé ma dwoe nhidu quyén.lei hon
chiem Nam-Viét 1a xir thude dia truge-ti€p cia nwéc Phap da
ngoai tam muroi ndm, ti€n-hd hon nhiéu. D6 14 nho ho co
hai bo luat Dan-Luat Bic.Kv va Hoang Viét Trung K¥ ho-
Luat, bd trén dugce ban hanh hoi ndm 1931 va bo dwdi né
1936, "
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Ditn 334 vi nhitng aitu ké do ciia bo D. L. B, K. (diéu
339 va nhirng di¢n ké do cia 11.V.T.K.H.L) day riing : « Khi
nguoi chdng ché t thi ngudi gna-phu thay quyén chéng ma
quan-iri gia-dinh. Nu ngudi chong la gia=trueeng thi nguai
vo duge gilt quyén gia-lredng cua  chong mich doi voi
con dé vi-thanh.nién va con cha vo bt

«Ngudi qui-phu phéi liy clia riéng cuanguoi chdng.clia
chung ctia ca hai vg chong thuoe vé minh quan-ly va coa
riéng cfia minh & ma lo liéu vige cip-dudng gido.duc
cho cac con minh vacac con vo thir cung la clip.dirdng cho
cac vo thu

« Ngudi quiphu sudt doi dwoe hirémg-dung tai-sin
riéng ciia chong, tai.sin chung cla haive chongeiing tai-san
rieng cda minh. D3I véi tét ca nhirng tai-san iy, ngudi v

A - 9 ' n - . e . n A
goa dwge quyen quan-1v nhw chéng khi trieére. Dén kni 6ng
ci di d&n tudi thanh.nién thi co the chia quyén do voi con

» ”»

«a (trirong-nam,.

« Ngudi qua.phy ¢b quyén dwee ty minh sir-dung tit ca
cha dong-sin dé trang-trai cong.ng riéng cia chéng hay
cdng-ng chung cha hai vor chong, cip-diréng gido.duc cho
.con cai. ciip-dirdng cho cha me, dng nodi ba ndi nha chdng,
cip-dung cho cac vy thir clia chéng cing la chi-tién cac
viéc cin diang cho minh vi trong nha, Lai cé the¢ tr minh
dwrge sir dung nhirng bit-dong-sin riéng cda minh dé chi.
tiéu vE& moi vice di noi & trén, Con bit-ddng-sin riéng caa
chdng va biit-dong-sin chung ctia hai vg chong thi khi nio
ngudi qui-phu mudn cheyén-dich tit phai hep cing cac
con di thanh-nién, n8u tit cA cdc con chra thaph-nién thi
phai hop cing ngudi giam-ho (thiho) ciia ching né moj
dirge.

Néu chi c6 con gai da thanh.nién thi khi ngudi goa-phu
phat.mii biit-dong-san &y phai hop lai cung voi cha me
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chong ; néu khéng ¢6 cha me chdng thi phii hop vol ngueoi
thin-thuode dan-ong bén ho noi gin nhilt va nhidu tudi nhit
mai dweger Cae veo thue nhi thay mit cho con cdi vi-thanh-
nién cta minh (digu 317 cha D, L. B. K, va dién 342 cta b
H V.T.KHL)

« Khi niio nguroi chinhAhitt qui.phu phit-mai mot bitt-
dong.sin nao trong ciia thira-ké hién dd hop cing véi nguol
con ¢a thanhaicn nhung khong hop ciing voi cac con khac
cita minh hoiie eie ngeedoi thay méit chung no, thi cde nguoi
con khic &y khong dirge xin thu.tiea viée phat-mii #v.

« Lat ca cac con vothir ciing khong dwge quyén xin
thi_ticu, triv ra eo bilng-ching ring ngwoi qua.phu phat-mii
bit-dong.sa ki chitn v d¢ truiit phdn ching no ma lam lgj
riéng cho con dé coa minh thi khéng k&, »

« Néu trong cie con nguwdoi chong ménh-mot ¢d nhida
ngudi thinh.nién ma khi phit.mii bit-dong-sdn nguoi qua-
phu chi hgp vor ngeii con ca thanh-nién ma thoi thi cé
thé do ngwoi than-thnge nkilt eta chong hofic nguoi than-
thuoe din-ongtrong ho noi gin nhilt vA nhiéu tudi nhit.
dirng lén diu don xin'tha.tiéu viée phat-mdi &y di duge:

« Pham cae khoin do ngudi qua-phu dieng vay dé. chi-
tiér moi viéc di noi ro & diéu 347 cita bo D, L. B, K. (diéu
cia b H. V. T. K. H. L)lhi tuy khong hgp v&i cic nguwoi
thira.ké 8y phai dim-nhiém, Néu khong phaila d& chi-tiéu
v cac vice dii noi & didu luat ndy thi nguwdi qua.phu phal
iy cfia riéng cia minh ma dam-nhiém cic noi fiv.

« Trong lic sinh-thoi ngud qua.phu duge quyén ngin,
ciim sur chia cda thira-ké,

« Mén ngurdi qua-phy con sinh.thdi ma ngudi &y khong
biing long thi cim cic con cai khong dugc dem chia nhirng.
clha thira-k€& fy,

:
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« Nguwdi qua-phu chinh-thit dwge dem chia cha gia-
tai va duge giiv iy mot phin d€ dudng ldo,

« Khi nao ngudi chdng qua doi chinh [4 ngudi thea,
tir ma ltie lim.chung khong ¢6 con trai thi nguoi v{-god
phai hop.y voi hoi-nghi gia-loc Lip nguoi dn thia-g dé
giao cho giit cla hwong-hda. Néu nguoi qui pha khong lap-
thira-twr thi noi-nghi gia-toc phiti lap iy,

« Nguroi qua-phu khong duge hudng.dung v¢ cta
nrong:hoa ma nguoi chong di dirng dn thira-te khi treoc,,
trir khi nao ngwoi ve chi dieng quan.ly eia huoag-hoa
%y cho triedngo nam dit thanb-nién thi khong ke,

« Ngwdi qui-phu phdi trang.trii tét cd cic khoan o
thira.ké, do no nhiéu hon cda cling vay. NCu li ng riéng cla
nguoi chéng thi tririe LEt Ly tai-sin rieng coa chong,.
sau nira 18y tai-sin chung cla hai vo chdng ma trang-trai,
Né&u 13 n¢g chungeciia ca hai vo chong thi trude hét phai lay
tai.san chung efia hai ngudi sau nira mai iy tai-san riéng
cha chong va sau rét moi liy tai-sin rieng cia vo ma lrang.-
trai,

« Néu ngudi chdng khong ¢6 con thi ngudi qua-phu
duroe str.dyng nhirng dong-sin va biit.dong-sin cia minh
pd phdn nira ciia chung cia hai vy chbng ma khong cdn phéi cé ai
biing tong moi duge. (1)

« Ngudri dau ci goa.chdng, gip khi cin-thict thi phai
chung-ciip cho cha me chdng va oéng ba cua chong.

« Néu nguwdi qui-phu bi tuyén-cao 1a khong ding.din
(1) (indigne) thi mit quyén-loi vé tai-sin rieng ciia chdng va
tai-sin chung cia hai vg chéng.

(1) Nhitng doan in chir xién l;"ong muc nly chi c6 & b§ H. V..
T.K. H, L. ma khong ¢6 ¢ bé D. L. B. K.‘
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Nhirng quyén-lgifly s€ dwge thuyén.chuyén sang cic
nguroi thira ke,

« Nhirng khi sau nly thi bi tuyén-cdo khong ding-din;
ngurdi v chinh.thdt qua-phu bit-chinh (vo-hanh mgt cach
tham.t¢ va nhiéu nguai biét ; ¢6 trach-nhiem phéi phung
dudng cha me va 6ng ba chdng mé& Dbd lidu ; dai bat.kinh
-d8i vori cha me va ong ba chdng ; bo lién con chong ; tiéu-
‘tan nhitng clia di.san ; bi an phat vé 16i xam.pham tinh-
thin hoiic than-thé ngurdi than-thudc gin cda nguoi chong ;
khong d@& tang chdng trong hai muroi bay thang).

Nhirng nguai sau nily duge diu don xin trofit-quyén
clia nguwiri vg goa : ong ba cha me ngwéi chdng qua doi,

3 a o a N . e b ar \ « Nt
ngudi ton-thude gan nhit va nhiéu tuci nhitt vé bén noi'va
hoi-nghi gia-1oc.

« N&u bi tuyén.cio 1a miit quyén thi ngroi qua-phy ch?
duee 1Ay lai tdi-sian rieng cia minh ma thoi, Néu nguoi
qua-phu khong co tii-san rieng hay 14 tai-sin riéng ma
lkhéong da ding dé chi-ticu duwge thi duege (rich mol so tién
trong tai-sai chung dé lam tién cfip-dudng.

« Ngwdi qua-phu di tai.gia tire 1a bo nha chong trueoe
A mitt hét ch quyén-loi vé tai.sdn riéng cta chdug trirée
con tai.sap ricng cta minh thi vin dwoc nguyén quyén sd-
hiiru, Néu chong trege khong con thi lai dirge phan-nira

Lid-san chung (1),

« Néu trong khi & goa lai thi.dic ricng dwoe dong.san,
bit-dong-san hodc mit tién hoiic khong milt tién thi doi voi
tai-san dy ngwol qui.phu duge toan sé-hiru va duge to-y
$tr.dung, N&€u di tdi.gia thi dirge dem tai.sdn #y vé gia-dinh
mdi.

(1) Tai-san chung gém ¢ 2 1) kij-phin cia wo chéhg gép vdo
-&hi gig-thit, 2°) kg-phin cha vy gop vdo khi gid-thi, 3') nhitng
ddi.sdn vochéng di thi.ddc trong khi éa & véi nhan,
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Qua-phu ké-thdt dwgc ciing quyén-lgi va chiu ciing
nghia.vu nhir qua-phu chinh-that:

L]

Luit Bic-Vidt va Trung.Viét dinh ring; ngudi
qua.phu duwge tir.chdi quyén quan-tri, htrfmg,dung va
su-dung vé cic tai- -san thira-ké. Su tir.chdi iy phai khai tai
trirde mit hai ngudi thira-ké di thanh-nién va ly-trudng
ma phai do toa-an chodn.y, » (tda-dn dé-nhi.cip & Bic-Vigt
va tdoa-an so-ciip & Trung-Viét),

Do do, chiing ta co the phong doan riing nguoi qua-phu
Nam.Viét citng c6 1hé dwee quyén nhu vay nhung phal khai
v{ri hwong-chire trong lang va phai dwoc sy phe chuin cda
tda.an so-thim (hay toa-an Hoa-Giai rong-quyén Xir vé dan-

s
NGUOT QUALPHU THU THAT

Di chéng con sinh-thoi hay di chét, quvén.loi nguai vo-
thir ciing khéng thay doi, nghia-la chi duge quvén dn va &
nhi chéng ma thoi

Néu ngudi gon-phu chinh-thit khong biing long cho &
chung thi cic vy thi dwoe tiy lai y-phae tijesitn ritng cia
minh, 1ai-san biing hién.vat hay hi¢n-ngan ‘dé chidung ciip-
dwdng cho minh va cho cic con vi- thanh-nicn da dé voi
ngudi chdng ménli.mot va hién o minh phai can-dang,

N&u vo thir tai-gia hay vo-hanh thi bi mit phin da néi
& trén duy chicod the dege mot phiin nho trong phin 8y de-
chi-tiéu cho cac vide cin dang cho cic con vi-thanh.nién
ctia minh ma thoi

Sir bi b6 phiin ciia vo thur thico the do chinh-thit qua
' phu ong ba cha me chdng, anh em chi em rugt thanh-nién-
ctia chong hodc hoi-nghi gia-tgc dirng xin,
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B- — Nam-Viét
I — NGUOUI QUA.PRU CHI{NH.THAT

Muc.dich cuge hon.nhan dé tam gi »

Sich Lé.ky noi riing : « Honlé gia twrong.higp nhi tinh
«chi hao, thugng di sw tong-mitu nhi ha di ké hau thé gia »
Nghia-la » « & két-hon ¢6 muc-dich chung-hep hanh.phuc
ctia bai ho, trén dé tho-phung td-tién va dudi d& ndi dong-
doi ddvi-derion

Tuy-nhi¢n. 12 gét-hon nhw the chi d& riéng cho nguoi
vo bae nhiit ma thot, tie la chinh-thit hay vy chinh vay.

Nguoi dan.ong nao di c6 médt chinh-thiit rdi khong thd
c6 thém mot ngweoi chinh thilt niva, néu lam pham phép thi
¢ bi luat Hinh tramg phal ; nhirng ¢6 thé ¢o nhidu vo nhd
(vo bé) hay hau thi€p, Chi ¢6 khi nao nguroi chinh.thit
chét di hay bi lv-di thi nguéri chdong moi co the cuoi meét
nguwoi vo bac nhit khic. Ngwdi chinh-thit thte nhi niy, cac
con dong triede goi la « Ké-mdu ».

Nguoi vo bac-nhit - tic chinb-thit — duge ddng.ding
v&i chong va béi nhu thé ma ngudi dwoe ¢6 quyén trén
trirdre ddi voi vo bé hilu thiép, téi té hay con cdj vo-luan 13
aong nao,

Trong khi cling.quai, chinh ngudi vo chinh-thit co
quyén phu-ta nguoi chong, trao d6 ciing cho chdug dé trén
ban the té-tién.

Trong gia-dinly, v chinh lai dwoe thay thé cho chdng
irong L&t ca truedong-hop, chi vi [a dan-ba nén khong dwge
&Z.ti€p eho chdng trong nhirtng chirc.va 1on-gido ma. thoi,
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B8i voi di-san coa chong, vo chinh khiéng bao gio
dwge thira-ké nhung duge quyén phép-dinh tng-dung thu-
1gi (usufruit leégal),

" Do quyén d6, ngwoi ve chinh goa chéng (qua.phu)
duge dung (usus) ma khong duoe {am-dung (abusus), bdi
vay khong thé chuyén-dich lai-sin bitng cich tdn tién hay
khong tén tién (nghia-la : cho, ban, ddi.chdce, ciim, thé,,)

An toa Thirong-Thim Dong.Duong d& ngay 23-5.1801
wa 7-5-1914 ¢6 noi ro ring:

« Quyén hudng-dung cta ngeoi qua.phu nhwe thé ed
« dii tinh.chiit mol s fy-quyén lim-thoi (mandat temporai-
« e) ma ngudi dwoce thy-linh cung véi nghia-va phii béo-
« ton thi-sdn dwge hwdng d&, dén khi ch€t, thi giao trd lai
« cho miy ngwdi hu-chi ndi tiép phiap-nhan ella ngirdj
« chét, khong thé nao dwge thay doi tinh-chiit hay muc.dich
A Do »

Ngooi qui-phn sudt doi duge hedngdung thisan
chung caa hai vo chdng, tai-sin riéng clia chdng va tai-san
riéng clia minh (chirng twong-phan thi ba thi taishn ndy
nhap chung lai lam mot). Néu di-san chia ra réi trong luc
sinh-thei coa minh thi nguwrdi qua-phu chi co cai quyén
hirdng hoa.lgi cia mily phiin in trir ra mdy phin hwong-
hoa nnung minh phai giir ti€t cing chéng, khong dugc cii-

gia.

Mic dit ngwoi chong co6 k& thiraké hay khong nguwoi
vo cling déu dwoc huwdng quvén 4y, nhung phai la ve
<chinh.thdt ¢6 hon.tht bac nhit (femme légitime) moi dwoe,
Nguoi qua.phu thay chéng giit quydn gia-trudng trong gia-
dinh d3i voi con dé vi-thaph.nién ciia minh va con v thir,
Buoc quydn quan-tri ¢d di-sdn cia chdng, ngudi qua.phu eo¥

.
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quyén dirge ty minh str.dung tit ¢i cha dong-san 4 trang-
traj cong ng ciia chong, cip-durdng vii gido-duc con cdi,
cip-dudng cho cha me ong bit bén noi nha chdng, cdp-
dudng, cho cic vo thir cha chong cang la chi-tién cdac vige
- cin.dliing riéng cho minh va cho trong nba.

Ngudi qua-phu lai ¢d {hé 1y minh su~lung nhirng bt
dong-sin riéng cla minh d2 chi-ticu vé mei viéc da not
trén.

Trong lic sinh-thoi, ngwéi qua-phu duoe quyén ngin..
can con cai khong cho trong.phan cia thira-k& va bon
than duwge dirng ra thuan-phan ctia thira-ké cho ciac con va
4% danh lai cho minh mot phin dudng ldo.

Khi nao me goa ding thuan-phin cho con nhu vay thi
me eiing van gilr quyén ung.dung thu.lgi luon luon, tru-
khi nao co s cam.két hiy-bai quyén Ay dé cha con minh
¢6 th? si.dung hoan-toan phén fin chia no thi khong k&, Va
mudn cho s thudn-phan ndy c¢6 hiéu-lre thi lue twong-
phan phai co mit ch gia-quyén vi moi ngudi can-thiép déu
dirng ky tén lanh phiinéin cha minh.

Khi nao chong chét — mi chinlt ¥ Ia thira-tr — khong
e con trai thi nguoi gua-phu plhiai hop-y hoi-nghi gia-toc
iap ngwoi dn thrra-tw d& giao cho gifr phin hurong-hoa
Né&u nguai qua-phu khoog lap thira_ty thi hoi-nghi gia-tdo
sé lap lay, .

Nguroi qua.phu phéi trang-trdi 13t ci cac khodn ng
thira.ké (detles successorales) dit nhiéu hon di-san ciing vay.
N&u 1a no riéng cta chdng thi trude hét 14y tai-san riéng.
clia chong sau iy gia-tai chnng cdha vo chdng ma trang.trii..
No riéng cta chong khong the co anh-hudng gi dén cha
riéng clia vo ci,
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Trén day lanoi vE trudng.hep chong chét khong co dd
chie-thir lai. N&u chdng c6 d& chie-thw chia cia - cai cho
cac con va trich ra mot phiin d2 cho ngudi vo hudng hoa-
l¢i thi nguédi v chi duge hwdng hoalgi vé phin 8y thois
dén chirng ch&t thi cac con lai iy phiin &y ma& chia cho
nhau mot lin nita.

Khi nio ngurdi chdng co nhiéu vo thi quyén hudng hoa
lgi noi trén day vé phidn ngudi vo chinh, con nhirng nguai
v¢ thir nht thi chi dirge quyén loi-dung (droit d'usage) va
quyén ctr-tri (droit d’habitation) ma thoi,

Ching ta nén d¢ ¥ ring nguoi qua-phu Viél-Nam
khong co thira-k& nhirng tai-shn cia chdng dé lai vi nhitng
tai-sin niy khong c6 cii-bo cho tén ngrdi vo trong bo dién
Nguroi qua phu chi ¢6 quyén hwdng-dung tai.san va hoa-
l¢i ca tai-sdn. cdi quyén Ay co tinh-cach bill-ddic-chuyén-
dich (inaliénable) Vay thi khi néi dén quyén phap.dinh
¥rng.dung thu-lgi (usofruit légal) cia qua.phu, ching ta
phai hi¢u cho nhuie viy,

Trirée khi Chinh.phit td-chitc nhan-thé.bho (cling goi Ia
hd-tich bay bo-déi) & Nam-Viét b&i dao siic.l¢nh 3-10-1883
thi nhitng cudc hon.nhan bac nhit déu dugc chirng nhan
b&i nhitng « hdng-thw » 14 gidy ho nha trai bién nién-canh
cha chang r& ma trao cho ho nha gai va ho nha gii bién
nién.canh cda ¢b dau ma traolai cho ho nha trai; gidy
iy cing goi la canh thigp » (1). Ngwdi dan-ba ndo mudn
khigu-nai va quyén irng-dung thudgi nhian-danh qua-phy
thi phii c6 canh thiép 4y lam biing.c¢ hay nOp biing.co vin
te hay nhan-chirng dii chirng riing to canh-thiép dy dd mit
E—— -

(1) Chinh vi th ma trong Kim.vdn-Kiéa 6 cdu:

Mot i thaydn dit ém dim,
. Triede dira cunh thiép hdy cdm lém ghl,
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Mhay bi tiéu.diét réi va chimh minh qu& 1a chink-thit cia
nguoi qua doi (dn-tda Thueng-Thim Déwg.Dirong a2 ngay:
24-12.1914 va 8.7.19153)) -

Tir khi dao sic-lénh 3.10.1883 dirgc Ban-hanth dén gio-
sir k&t.hon Vigt-Nam phéi cé khai cho wién luc-b@ ghi vae.
Hon-thu thi méi duge k& ki chinh-thire, hop-phpcho, Vi
lai sir két-hon &y con phii ev.hanh cho dung theo pheng,.
tuc I¢ gido nira.

Nhirng chirng-thw nhan-thé-bo (acte de 'état oivil) vi chi’
do ¢6 mdt 11 khai nén khong dwge ¢6 tinh.cach- 1y chirng..
thw cong-chinh (actes authentiques) noé chi c6 gisd-tri cho:
dén khi ndo eo biing-c& trai lai thi théi.

Nguoi «ui-phu nao mudn yéu-ciu qayén trng-dung thu..
i thi phii nop mot chirng-thw 14p ra boi vién chanh.lyc
ho ¢o quyén néu cude hon-nhan cha minh di xAy ra sau khi:
15.chire nhan.th&.bo (bo-doi), chinh nhitng ban-an cla tda:
Thuwong-Thim Bong-Dwong dé ngav 18.2.1914, 26-3.1914;
19.11-1914, 16-9-1916 di quyél-dinh nhu vay,.

Mot minh sy khong e mot ngudi vo bae nbiit khong,
thé chung ring mot endéc hon-nhan eta mot ngusi dan-
ba la dirng biac nhiit boi vi cudc hon-nhan nhtr the phad
adm ¢6 nhigu nghi-1é thre-hanh ding theo phpng-tuc tap-
U,

BGE vay, nguoi dan.ba mudn xung minh 1A ve chinh
prirée phap-luat phai vién biing co riing hén.l& d3 cir-hanh
va luc-ho lam hén.thu di vo ¥ 4 sai s6t méi drge,

Str trng-dung thu-lgd 1a mot quyén.lei (droit) dai-pham
chi khi ndo ngroi qua-phu chél thi méi hét, Tuy-ohién
ciing ¢6 khi ngudi qua.phu con sinh-thoi ma bi trudt.quyén,
irng-dung thu-lgi di cling co,
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Khi ngwéi chéng qua doi, ngwoi qua.phu phai xin lap
mot to ké-bién (inventaire; tat ca tai-sin dong hay bét.dong
clta gia-tai, c6 hirong-chire lang thi-nhan, Nguwdi qua.phu
Vigt.Nam khong bi bit.bugc lip t& &y trong ky-han ba
thang va 40 ngay nhu ngudi qui.phu Phap nhueng ciing
phii lim sau khi cir.hanh cude tang-18 tdng chung, ky-han
phii lam 3y s& do noéi toa-dn dinh-doat tiy theo mg;
trurdmg-hop,

Chi c6 mét minh toa.an c¢6 quyén tuyén-bd sir bai-trufit
quvén trng.dung thu.lgi vi sy khong lap tor ke-bien thiéu
s0t hay bidn mot phiin hodic tron hiét dong-siin ciia gia-lii
ching d8 lai (4n 1oa Thuong-thiim Dong-Dwong 17-6.1888
va 21-9 1893},

Toa-an ciing ¢ the kél-in tuyeén.b sy bdi-truit quyén
ing-dung thulei cha qui-phu vi mot trong hai duyénacir
n’éy t

1 — vi s khong xirng-ding,

20— vi sy lidi-gia,

Ngudoi dan ba Viét-Nam co chdng khong duge dirng
budn bdn riéng trong lue ching con sinh-thoi (inoa T, T.
D, D. 12-11-1915 va 19-11.1915).

Nguoi qua-phu khong thé ké la ngudi buén bin cong-
khai (marchande publiqne) bivi vi trong cic cude hon-nhian
Viét-Nam mot minh ngudi chong lam chi tit ci tai.san
ciia doan-thé vg chiing vo.luan 1 gbe & dau ma co, béi vay
chi ¢6 mot minhthong 14 diwge quydn lap-woc chinh-thire
(dncia Ban Thi-Tieu B.D. 8.11-1912).

Truwong-hop nguoi ‘qua-phu ciling v nhw thé chiing ?
Nghi-dinh 16-3.1910 qui-dinh thii-tuc Viét-Nam di dinb, noi
diéu 224, ring khong thé Iy sir cau-thuc than-thé (giam.
théu) ma trng-hanh vao «dan ba va con gai khong tht ki
la ngusi budn ban cdng_khai» (les femmes et les filles non
réputées marchandes publigues).
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Viy thi, hi¢u trai lai, nhitng ngwrdi dan ba buén ban
eong.kbai ¢6 the bi cau-thie than-thé (giam-than), Nhe thé
thi phai co dan b buén.bin va ching ta phai hiu la danh-
tir « dan ba » Ay chi ngwai qua.phu béi vi trong lic chdng
mish con sinh-thai, ngwoi v khong thé buodn ban nhan
danh rieng cua minh.

Va lai, lue sau ndy, dn [é dd nhin-nhin cho dan ba
dirge ¢o cua-cai rieng nhitt 1a khi ciia cai &y do ngurdi khace
hi¢n-tiing hay di-tiing hay li clia minh thi-dfic bing tidn
bac ctia cha me minh cho. L& c¢8-nhién, sx 4y la do Anh-
hudng cua Lual-phap ma dwge nhir vay,

Do theo nghi-dinh 16-3-1910 hop véi nhirng an clia toa
Thuong.Thim Saigon va Hanoi, ching ta c6 thé noi chic
ring hién nay moét nguoi gua-phu duge phép nhan-danh
minh ma thwc-hanh cugc ldm déin thwong-mii va uhr thé,
¢t thé bi cau-thue than-th (giam-than) vi céng viée thirong
mii 3y, nhung nhan-danh qua-phu thi khong thé bi cau-
thic than-thé vi n¢ thira-ké cia chong minh dé lai,

Nhirng con ti€n 1ot trong viée buon bin va cla riéng
cha ngurdi qua-phu thisao? Nguwoi dan ba, do sy hon.nhan,
dd ra khoi bdin gia.-dinh tu-nhién cha minh ma vio gia.dinh
cha chdng minh, sing-bii tién-16 cla chdng va tuy la ngay
nay phu.nt duge it nhién dée.lap vé tai-sanho ciing phai
¢on chiu dwdi nhirng thuyét chung cna ¢hé-do gia-truwdng
ma tda-an xwa nay ludn luén haotén v kinh-trong ; bai,
vav, khi ho chét, cla.cai riéng cta vo laitré vao tai-san
chung bén choéng.

Con khi nguroi qua.phu tai.gid thi méi sao ?

Theo y-kién clia cic luat-gia thi phai thyc-hanh luat
Viét.Nam mot cich git-gao, Sy tai.gia cla qua-phu biluat
Gia.Long xem nhu mét sir tray-lac sa-ngd, bdi vy, trong




— 117 -

treéng-hep niy, lai-sdn riéng cda vo phai & lai trong gia-
quyén clia ngudi chdng qua doi (diéu 360 clia b6 Dan.Luat
Biic-Ky va didu 359 ciia bo Hoang-Viét Trung-Ky Ho.Luat
dinh trai lai riing khi taigia ngwoi vo gilr nguyén quyén
s&.hiru clia-cki ricng ciia minh va néu khi chong khong ¢
con lai dirge dem theo mét nira ctia chung la khaec..,

Tuy-nhién, ciia cairieng noiday la cla vo goa mua
sim sau khi chdng chét ch¢ trong khi dn & nhan thi
cha hai vo chong déu goi la chia chung ci).

Nguoi chinh-thiit qua.phu chi ¢ quyén irng dung thu.
lgi, khong 1hé sir-dung tai-sén clia gia-tai chong. Tuy-nhién,
vilé cin quin-tri gia-tai iy, vi-du nhe doag thué-vu, tra
ng di sin, chon cit va lam md-md cho chdng, ngudi vo ¢o
phép chuyén.dich mot bit-dong-sin ciia chéng. Khi trurde
nim 1932 thi mudn bin nhe vay, ngudi qua-phu phaicod vi
trudmg-1oc, dira con trrdng.nam wng-thuan thay mit cho
chc em thanh nién va vi thanh niép céa minh mai duge
N&u cic con thanh-nién déu khac dong nhau thi méi dong
déu phai c6 dirng tén vao to ung-thudn. Néu vi trudng-toe
cing vira la nguwdi con ruwdngnam v néu khong c6 cot
thanh-nién cac dong khac thi chi mot minh vi triedrng-toc
dy phu voi vi qua.phu ta dn,

Tir khi dao sic.ténh 30.5.1932 dwge  ban-hinh & Nam.
Viét toi gior thi khi nao it ca cac con d@u thanh.nién tht ©
tt ca phai ky tén vAo L& ban citng voi me va vi trirdng-the
thi m&i ban dwge.Con ndu trong dam con c6 mot hay nhigu
dira vi-thanh.nién thi phai moi nhom hoi-nghi gia-toc ma
xin phép. phép &y tai phii c6 quan tao phé-chuiin cho mdi
duge gia.di, chifu theo didu 315 ciz dao sic-lénh 25.7.1925
v cic dao sau bd.ciru, lai con phai xin ban dfu.gia tai téa-
4n hay giira cong.s& lang s&-tai ché bit.dong-sin toa-lac d6.

Ludt budc nhu thé la ¢8 ¥ bho.vé quyén.lyi cho fré viv
thanh-nién vay, ' o ;
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1I. — NGUOT QUA-PHU THU-THAT

O xir viet-Nam, phap.ludt nhin-nhan cho dan.ong
dirgc ¢6 nhidu veo, bdi vay n€u ve lon cudi vy the cho
chdng vay la sir thwdng, Theo luin-ly Viet-Nam, vo lon
phéi lam thé nao khi minh khong thé sinh.sin ma ciing co
ké n6i haw tr cho chéng minh.

Cir nhw phipludt hién-hanh thi vi gia-trwong duoc
phep 1y bao nhi¢u hiu thiép ciing tay thich, chi cin phaj
e6 ba vo chinh (vo lon) wog-thuan ma thoi, Tat ci nhirng
hiu thiép déu goi la (vo bé) va déu ngang hang voi nhau,
1t ci cing phai chiu & dudi quygn ve chinh ca. Dao siic.
1¢nh 3-10.1883 dcu ciing nhan chiv nhw vay, nhung nhitng
cudc k&t-hon nhu thé khong phdi cit-hanh theo phong-tuc
1€.giao nita,

Khi nao ngudi chdng coé cho v bé duge co gia.tirriéng
thi khi chéng ch@t, vo bé duge huwdng quyén wng-dung
thu.lgi caa gia.tr &y, Nhirng khi ndo nguréi chdng vi qua
thirong v bé ma cho v bé nhidu qua thi ké thira k& co
thé xin hoi-nghi gia-téc gidm-bat lai, ma sw gidm bot v
phai ¢6 quan Chinh-dn toa dan.sir phéchuin méi deoc,

Thuong thirdrng, vor bé & chung mot nha vai ve ton
thi khi chong chét, vg bé duge hudng quyén cu. tra va
quyén lgi.dung (droit d’habitation etdroit d’usage),

Vo lon giir quyén gia.teedng thay cho chong phai lo
chu-cip cho vg bé. Néu vo bé ¢6 chd & riéng ma khong co
cia cai dit chi-dung thi co thd doi vg lom mot mon tién clp-
dudng vichi cé volon la c6 quyén trog.dung thu.lgi trén
tai-san clia chong d@ lai. Mon tién cip.dudng iy, tuy ¥ toa-
4n dan.sir liéu-dinh sao cho trong-deong voi di.san nhigu
it va sy nhu-ciu cita vgbé (4n cita toa T, T. B, D. d& ngay
12.6-1907, ngay 27-10-1910, ngay 16-7.1914, van van),
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Sy tai-gid 1A duydn-co mit quyEn cha vy bé;vebé
esingdhii viang theo, di€u kién tai gia nhw vo lm (nghfa
1% phiui doi murdi thang sau khi chéng ehét méi 1y chdng
khac,)
Khinao v¢ ba c¢6 thE hrdng-quydn trng-dung thu.
Wi cia di-sin chéng ? Khi n2o vo lon chét ma khéng dé
lai dira-con nio ca vi chi ¢ mot nguodi vo bé ma thoi.
Theong thwdng thi ¢6 naiéu ngwii vo bé, Nhur thé
thi ngurdi ndo méi dwge buwdng quyen phap-dinh rng.dung
thu.igi cia di-san ciia chdng ? Trong trréng-hgp niy, cla.
cai phii twong-phian ra cho eaccon ridi me pao thi hudng
guyeén é&rng-dung tha-lgi cha phin in cla con niy,
Néu con eon vidhanh-nién thi vo béchi duwge xin lam
thi-ho cho con cia minh ma thoi (an cia toa T.T.HB.D.
ngay 29-3.1914)

1. — VO TUDO KET-HON

Bao sic-1énh 3.10-1883 chi lap nhin-th&-by (bo-déni)
oho v¢ chinh (v¢ lon) hay vo bé (v¢ nhd) theo luat Gia-
Long. Ngoai ra, trong phap luat Viét-Nam hién-hanh ciing
¢6 nhigu cugc két.hén thure-t& (union de fait) khong co khai
trede vi.ho-lai (vien.chirc giir s nhan-thé bg), An ¢ goi
nhirng cugc két-hop tw-do nhw th€ 14 « trang-thai thod.
thudn &n. & nhauldm vg chdng » (état de concubinage)
¥4 cho riing trang-thii &y dio.tao ra gifra ngwdi dan dng va
nguwdi dan-bin mdt « tinh.trang cdng.déng quydalei»
(état de communauié d* intérets) Sy #n-& nhan trurde mit
moi ngrdri lam cho phit-sanh mot dodn-thd quy@n-lgi tidn
bac vi reng tai.san clia nguoinly hop véitai-sda clia ngudi

kia ma 14p ra mot sir nghiép chung, X
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B&i viy, khi mot trong hai nguoi qua doi, dang 18
phai chia cia.cai chung ra cho hai bén dSng phiin méi phai
vi ca hai di 6 cOng dao-tao nén cua.cai dy, Chinh vi nhan-
dzo ma lau nay téa.4n vin xir nhur thé (dn-toa T,T,DD.
dé ngay 13.4.1916 va ngay 24-10-1918 va 4n téa So-thim
Longxuyén d& ngay 7-11-1917), Sy phan-chia tay theo
trirgng-hop, thieéng thi chia ra hai phin déng nhau, HSi
nim 1939, mot cu dan-ong kia chét ve 1y nguoi ¢ gai & voi
nhan dwge d¢ hai muei nim, sau vi bit - hoa nguwei
dan.ba niiy kiénéng tinh lang cla minh ma xin chia cda ;
toa so-thim xir cho thi dirge ldy mt phiin tr ciia chung
nhung lén téa Thirong-Thim thi 4an 3y bi bic vi toa xét
ra ngwdi tinh-nrong iy khong cé6 cong-can chi trong s
giy.-dirng sw.nghiép ciia chdng,

X1 cho ngwoi « vo tw-do » dwge phdn trong cha-cai
cia chong 1a mot vice ciing 1a nhin-dao nhung nhtr the thi
c6 diéu dang lay lam trai la chinh nguéi vo khong cé hén-
thu lai duoc quyén rong.réi hon nguwdi vy chinh ¢6 hon-
tha bac nhit vi rit nhiéu hon nhitng vor bé c6 hon.thu béc
nhi, ‘

Nhite ching ta da thily, vé dia.vi nguwoi chinh-thit qua-
phu thi chd khic nhau dai-khai giita luat & Nam.Vigt va
luat & Trung-Viét va Bace.Viét 1a ; luat Trung-Biac phan.biét
ro.rang ba thir tai.sin:riéng cia chong, chung cta vg
chéng va riéng cia vo, Lai dinh rd rang ring qua.phu co
tron quyén su-dungtrén cia riéng cia minh thém phan
ntra tai-sin chung néu khéng ¢6 con ; nhitng tai.sin cita
vg siim trong thoi-ky & goa 1a cla riéng cha vo.

Luat Nam-Viét thi khong c6 noi chi dén«ciia riéng»
Zy. Panh ring, lie sau niy, 4n.1¢ ddi luat xwa rdt nhiéu
dinh rling « ngwéi dAm b cé thd cé clhia riéng nghia la
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ahitng cia mA minh dwgc ngudi khitc ting-gic hay di-ting.

tycié d6lujtnha Le (Hdng-Béc) & phinnhin mA lubt

ndy méi thich-hep véi tAm If ngwéi VietNam hon Iugt
Gia-Long 1A bd ludt m4-phéng theo lust nbi Thanh co-k¥
vA vOo-nhAn-dg0 ; vA vd.nhdn-dpo ; vk chinh &n-1¢, sau
phidu nkm dinh réng t&t ca tdi-sin cla ngusi dAn bix hidn-
toi vA tirong-lai rét vdo sy-nghi¢p chung cia chdng, d&
phii tién-tritn 42 lam theo tuc.lé vira nditrén» (dn tda
Thuong-thim Saigon 24-3.1921 va 17.7-1938).

Mot banan khac clia toa Throng- Thim Hangi 48 ngay
97-9.1926 (nghva 1a trwde khi ban-hanh bé D, L. B, K:) 43
dinh ring « nhirng tai-sin do vj qua-phy tha déc véi tid,
ritng ctia minh 1A nhang tdi-san riéng cGa minh m& minh
6 thd giir trong khi tai-gi&,»

Tuy - nhién, da sao, trong khi chwa c6 digu luat
miuh.bach thi nguoi drong-sy ciing khong duge virng tdm
khi ¢6 sir tranh-tung b&i vi chirng do viée dic thiit ciing con
14 mot sir may rili do ¥ mudn ctia dng thiim-phdn ma o6ng
ndy ¢6 khi thoan theo thuy&t ndy con ong khac thi lai
thuan theo thuy#t trai nghich lai,

3
DK
D



Phin thir ném

TINH CANH PHU-NG Vi LAM LO MA
THAT TRINH

Chi em ban gai di e¢d chdng hay chwa chéng, doi khi
,dai-dot nghe 1&i cam.dé cia phudng x6-ld khiép-nhuwoc
d& cho dén d5i thit trinh , lim khi lai con sinh con dé-
cai 1a khéac, Trong nhirug truéng.hop nhu vay, chi em chi
bi€t than trom tdi thim ma théi nao cé bidt riing minh
ciing ¢ it nhidu quyén-lgi co thé hanh-sit dwoce !

Duwoi day, ching toi xin néi rd vé nhirng quyén-loi
dy hiiu tir nay vé sau. chi em-biét ma bao.vé liy minh
trong litc hoan-nan. Piéucin biét 14 :

1°) Lam cidch nao nhan cha cho dira tré chi em di
sinh ra visyr gat-gim clia chang S&.Khanh no,

20) —Lam céch nio ma xin tda.4n budc chang S&
Khanh &y phéi bdi-thwdng tdn-hai cho minh,

Boi vdy, phiin nily sé chia )am hai chwong: \

Chwong thir nh&t. — Trong treong hep nao cé thé
xin nhan cha hoang ?

Chrrong thir nM. — Lam th& ndo ngudi me hoang doi
ngréi cha hoang tién bdi thwéng t3n hei cho minh 3



Churong thir nhil

TRONG TRUO'NG.HQP NAO €O THE

XIN NHAN CHA HOANG ?

Khong phai vo-luan treng trirdng-hop nao ciing co Lhe
nhan cha cho mét dira tré hoang ludén luén dau, Dai pham
hd con sink ra ma ngwdi me khong co chéng co bon-thu
chinh-thtre thi dira con iy phai khai theo ho me. Phap-
luat dinh nhu thé B hop I8 lim boi vi néu ngudi dan-ba
khi sinh con duwgc quyén chi nguodi cha cho dira tré la ai
thi do thire la mot viéc nguy-hi®m cho trat-ter cOng-coOng
im. Phap-luat cling che chd cho dira tré vo toi rii sinh vio
C4i chnh ngé bo-vo khéng cha Eim. Tuy-nhién, vi trat.tur
cong-cong, phap-luat bt budc ngroi dan.ba phai c¢o o
vio nhitng traedéng hop dic-biét moi co th® xin nhén xha
cho dira tré minh 48 sinh ra no.

'1
¢ Nam-Viét

Theo phap-lugt weg-hanh tai Viét-Nam (sdc-lénh 3-10.
1883) thi chi ¢6 ndm truwong-hep ndy thi tda dn meéi thiu
don xin nhan cha ; 4

19) — Khi nao ngwdi phu-n& bj bit dem di ma lic
%y lai ding vao lic thu-thai,
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90) — Khi nao ngudi phu.nit bi du.dé ma lic gy lai
dung vao e thu-thai,

30y . Khi niio ngudi phn.nit hi hiép-dam ma Iue dy
lai dring vao liic thu thai,

40) — Khi ndo nguwdi dan-ba va ngwroi dan-6ng cong
khat an O voi nhau trong lae thu.thai,

50) — Khi nio nguiri cha phéng-dodn luén tuéon d&i-
A voi diva tré nhur cha déi voi con,

11
J Bac-Viet va Trung-Vidt

Dyicu 170 et b0 DILBK cing nhuw diéu 171 cua bd
PNT R, e6 nol dén vAn-d3 ndy moOt cach rat ranh-

r o the xin nhan ol

16y — Khi nguoi phu-nit bi bitt dem di hofc bi hiép-
dam i thoi kv bi bitt bi hiép fiy lai ding véo lac thu-thai,

20y — Khingroi dan-ba bi khuyén.du vi céch danh-
lira, ap-ché, hira gid-thi hode hura sinh.1€,

30)— Khi ngroi din-ong kia di co thu.tlr, gily mé
wem ra loi 18 ro-rang thi.nhan minh 1a cha dira con,

40) — Khi ngroi dan-ong va nguwoi dan-ba tu-tink ra
mit in & voi nhao trong theri-ky thu.thai theo luat.dinh,
nghia.la k& tir 180 ngay dtn 300 ngay trirec khi sinh con,

50) Khi nguwoi dan-6ng da cang-ding hodic giap d& viée

nudi-niing gido-duc con iy nbu la con cta minh.’

]
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NHUNG THE-LE CHUNG CHO CA
BA PHAN

Gip nhitng khi k& ra sau niy thi viée xin khai sinh
phan cha toa-dn s& khong diwgc thu-ly :

10) — Khi ¢6 chirng-cé riing trong thoi.ky thu-thai theo
luat-dinh nghia 1a tir 180 ngay cho t&i 300 ngay, nguedi me
tinh-hanh'khéng t6t ai ai ciing bi€t hay la ¢6 fw thong viri
pgwdai nao khac niva.

20) _ Trong thoi-kv thu-thai theo luat.dinh, vi sy xa
cach hoidic st ngiu.nhién nguoi cha phong-doin do ro-
rang khongthé & chung v&i nguoi me mi sinl ra con
durge.



Chirong thir hai

Al BU'O'C BUNG PO'N XIN TIM NHAN
CHA HOANG

Cé hai trwong-hop ching ta phai dé-cip dén:

1¢) — Néu nguoi phu.nit khong phaita vi-hon-the (ve
chura créi) céia ngiréri cha phdng.doan cia dira tré,

20) — Néu nguei phu-ni la vi.hon-thé (vo chua cuwei)
cfia nguoi cha phéng-doan cha dira tré,

I
NEU NGUOIT PHU.NO KHONG PHAI

LA VI HON-THE

Ai duge dirng don khiéu-na1

Theo luat & Bic-Viét va Trung-Viet thi nguoi me chi
¢ thd diu don xin tdoa-an cong-nhin ngudi pao la cha cla
dtra con minh sinh rala trong han hai ném sau I‘:hi sinh
dira con &y ma thoi. Quéa ky-han &y thi mit quyén dia
don,

Luat & Nam-Viét thi khong thiy néi 8 sc-lénh : 3-10
1883 khong thiy noi cho rd.rang nhu luat & Biic.Viet va
Trung - Viét. Theo luat Phap thi: trong luc dira tre con

-

-
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vi.thanh-nién, me no duge vao don néu me no d3 nhin nd
rdi con néu e né chwa nhin thi ngwot Lhi-ho (gidm-ho)
no duge vira thay-thé, Khi no ding 21 tudi thi no cé quyén
kién xin cha no phai nhin no la con,

Ngudi phu-nit Nam-Viét ¢6 duge nhur ngwai phuenit
Phip hay chiing » Di khong dinira, chic ¢6 1€ ciing dugc
quyén nhwr ngudi phu-nit Bac-Viét va Trung-Viét, nghia.la
et the diu don trong hai niim san khi sinh dia tré dé xin
nhan cha cho no,

.
‘]

Tai viet « ¢o 18 » bot vi trong luat khéng co néi con vé
. . N - w . LN \ n " oW .
etk khong thiy ¢d vakign nao vé vin.dé &y mé
tom di xorcho nhw vay, miy Ioi trén day chi 1 ahirng loi
phong duan hiu.ly ma thoi.

Tudng cin phii noi: néu me dira tré 12 nguwdi dan-ba
co chéng chinh-thire hay 1 ¢6 tinh ba con véi ngwdéi cha
phong.dodn thi dira con 3y la dia con ngoai-tinh (enfant.
adultéring hay 1 diva con loan-luan (enfant incestueux),
khong the xin nhan cha cho no duoe,

Trong nhitng truong.hop trén diy, ngroi me dira
trd ciing ¢6 quyén xin nguoi cha phdéng-doan phai chiu
sé-phi chi-tiéu vi nudi-niing dia tre,

11

NEU NGUOT PHU.NG LA VI HON.THE

Néu nguoi me trwie kia H vi.hon-thé (Fiancée) ciia
nguwoi cha ma bi ngwoi cha du-d8 réi béi-hon di, d&
cho minh phidi mang thai mang nghén thi mot ding
minh co thé kién xin nhan cha cho dta con minh sinh
ra do, ngudi cha phong-doan phéi chiu tién so-phi chi
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tiéu va nodi-ning dira tré, dang khic thi kién xin bdi-
thwong tén-hai cho minh nita béi vi 16i cla y ma minh
phai bi thiét.thoi. V& khoan bdi.thuong ndy, luat & Nam.
Viét (sic-lénh 1883), & Biic-Viét (didu 71 c&a bo D, L. B. K.)
vd & Trung-Viét (di€u 71 cia bo H. V.T. K, H. L) déu
ciing dong nhw vay.

Div la nhirng trueong-hop ¢ thé goi ngudi vi-hon phu
la co 161 H

1, — Vi-du : mot ¢d gai kia, sau khi woe-hon, xin Lo
chirc minh trong mot nha huon hay s cong vi loi khnyén
ctia vi-hon-phu va vi sy k&8L.hon dd hira chie do. Nay vi
hén-phu tur.dwng boi-hon, 18t va phai chiu hdi.thuong sw
tén-hai vi di lam cho cé gii dy milsé lam,

2. . Vi.du: mdt vi-hon-thé da chi-tiéu vé viée két-hon
di hira ; nhir sim-stra, xin phép, vin van, ma nay vi-hon-
phu tw.dwrng boi-hon, tiit va phai chju béi-thwdng sy 10n
hao ay.

3 — Vi-dy : Ngwoi vi-hon-thé di muwdén mot ciin nha
vi s k&-hon di hira ma nay vi-hon.phu tu-dirng béi-hon
di t4t va phai chiu boi-thwdag sy tdn-hao Ay,

Khéng goi 1a co 16i diwrge ; khi vi-hon-phu béi.hon béi
vi vi-hon-thé @i du-lich xa khéng gui tin-ttec v€ hodic vi vi-
hon.thé thinh-linh bi tan-tat hoiic vi vi.hon.thé bi an toa
vé hinh-sw, van van.

Vi lai, ngoai sir tdn-hai v& vatchit néi trén thi vi-hén.
the bi boi.hon lai con bi tdn.hai v& tinh.thin nira bdi vi
du.ludn ché-bai biém-nhg, khong d& gi kiém chdng khac,

O

e a%



Churong thir ba

PHAI YAO DON NOT TOA.AN NAO?

Trzoc nim 1930 va do theo ba bo-lnat ap-dung &
Nam-viét (sfic.lénh 3-10-1883), & Bac-Viét (D.LBK)va ¢
Trung-Viét (ML.V.T.K.H.L) thi & Nam.Viét phai diu don
noi ong Chanh-an toa din.sy de.nhilt-thdim, & Bic.Viet
thi phai diu don nei ong Chanh-an toa dé.nhi-cip va &
Trung.Viét thi phii diu don noi ong Chénh an toa So.cip.

Toa.dn dan.str dé.nhiit-thiim khi trirde thi ngdy nay tire
Ia cac toa So-thim & Saigon, Mytho, Cantho va Vinhlong
va toa Hoa.gidi rong quyén Bacliéu, Béntre, Biénhoa.
Chauddc, Rachgia, Soctrang, Travinb, Tayninh, Baria va .
Longxuyén,

Toa an dé-nhi.cip va toa-in so.cip & Trung-Viét
va Bic-Viet khi xwa nayld cédc toa so-thim Hu#, Nba.
trang, Hanoi va Haiphong vd nhiing toa Hoa-giai rong
quy8n & cac tinh, Cdc toa Hoa-gidi thuomg & hai phiin niy
6 thAm quyén nhu cdc toa so ciip xua.

Noi nhir thé nghia la & Bic-Viét thi phii diu don noi
cac toa so thim v Hoa-Giai rong-quyén, con & Trung-Viét .
thi phdi diw don noi chc toa Hoa.giai thuong hay chd nao
khong co thl noi cac toa Hoa.gidi rong quyen,

@ |



Chrong thie lir

HIEU-LUC CUA AN CHO NHAN
: CHA HOANG

Brea con hoang ¢o an nhan cha thi Hy ho clia ngrol
cha (hay la nguoi me néu 1 an cho nhan me). Su tr khai
nhan con ¢6 hi¢u-lue y nhuw an-lir cho thira-nhan cha hay
me VAay.

Khi nao do c& hai ngueot cha va me déu khai nhén thi
L]
dira con hoang iy lily ho nguoi cha.

Con hoang di dwoe nhan cha hay me thi d6ivéi cha me
cfing phii chiu nghia-vu v dwge hudng quyéndoi y nhrr
con hgp-phap (enfant iégitime) viy, nhiit 1a khi huedng di-
sin cha me thi dira con hoang citng huédng moét phin thue
ddng vai con hop.phap.

An tuyén nhan cho cha cho dira con hoang co0 the bat-
bu6c ngxdi cha Ay phai boi-thudng cho ngwoi me vé cdc
khoau chi-phi lic sinh dé& va nudi ning dira con tir ltc moi
Sinh ra,

Néu khi trurive, ngoi nhan-tinh da hira gia-thu hodic d&
cwdng-¢p ngwoi dan-ba vi-thinh.nién thi trong an ay
ciing co thé hiit nguoi dan-ong phai dén mét khoan tién
bbi-thuong tdn-hai cho nguoi san-phu,



Chirong thir nidm

sy TIM XIN NHAN ME HOANG

Luat ap-dung & Nam-Vi¢t (shc-lénh 1883) khong thdy
noi chi dén vEn.de ndy. Chwong thir ndm, thién thir VI
quygn thir nhit cia bo DanLuat BicKy tua la « noi vé
sir tim xét cha me con hoang » nhung trong tron cd chwrong
chi noi vé s tim xét cha ma thoi chir khong co cau nao noi
toi sur tim xét me ch. Chrong thir V, thién thir VI, quyén
thir nh#t cia bdo Hoang-Viét Trung-K¥y H¢-Luat cling twa
Ta «Sir tim xét cha me cla con bi¢t tinhy nhung ciing chi
noi vé su tim x¢t  cha chir khong thiy noi toi sy tim xéf
me. Nhirng khi hon bo Dan.Luat Bie-Ky, doan qua diu
hang thit hai ctia ditu 176 ¢6 néi nhw vy : « . Pham con
biét-tinh néu pgrroi me khong thiranhin ma khong phéi
do ngwdi me loanluin hay pham.gian mé sinh ra, thoi
dén khi no thanh nién trong han moét nim ké tir ngay
thanh.nién lam diu, pguoicon dy ¢o the kéu xin toa.dn
cbng-nhan ngudi nao la me no dirge, Nhung phat ¢6 bing-
chirng d to ra riing né chinh 1a dira con ma ngudi dan.
ba %y di d& ra nhim vao thoi-ky no sinh. Khi ngudi me iy
chét rdi, thoi co the vao don thra phirng ngudi thira-ké
ngrdi me £y ma kéu xin toa.dn codng-nhdn nguoi Ay la
me no. »

Lai diéu 177 ciing ¢6 noi dén : « nhitng 4n cdng-nhan
ngadi nao la cha hay 1a me dira con biét-tinh cling cé
hiéu-lge nhr chirng.thw khai-nhén con do cha me thuin.
tinh khai nhan. »

e ‘
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Didu 176 cha bo H.V.T.KHL. din trén day loilé
ging nhir didu 341 cda bo Dan-Luat Pnap. B Din.Luat
Phap, bo W V. T.KHL, nhin sy tim xin nhan me thico [&
gi mitlual & Nam.Vi¢l va Bie-Viet lai khong cho ? Do do,
chung ta co thé nghl riing siic.lénh 1883 va b D.LB.K, vi
so-50t mit quén noi dén vn.dé &y va khi cfin, & hai chd
fv. ching ta ciing ¢6 (hé tim xin nban me y nbu & Trung-
Vigt vay.

-
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Philn {hir sin
PHU-NO' VA QUYEN THUAKE

Phin ndy chia ra lam bin chwong : Chuong thir nhit
ndi v& « quyén thira-ke cta phu.nit dweoi ché.do luat Gia.
Long » chwong thir nhi noi vé « quyén thira.k& caa phu-
nit khi nguoi qua doi ¢d dé chie-thw » va chirong Unt ba
noi vé «quyén thira.ké cia phu-nit khi nguoi qua doi
khong co6 dé chtic-thw, « Chwong thir twr va chot thi noi ve
« phu-nit va quyén gilr phiin huong.hdan.

&



Chirong thir nhkit

DUGl CHE.DO LUAT GIA.LONG

Nguyén dan-téc, Viét.Nam nhiém theo phong-tuc ngudi
Trung.Hoa phiéu lim cho nén vé.luan la & pheongdién
ndo, ma nhit la v& mit phap.luat, chung ta thily rit nhidu
diu.vdt clia dao Khdng.Trinh. Ciing nhw ngwoi Tau, ngwdi
minh ¢6 phong-tuc trong nam.nhi ma khinh phu.nft, cho
ring chicé dan-dng con trai m&i ¢6 thé ndi hau ma lam cho
gia-toc vinh-vi&n doi no qua doi kia va di tu-cich ma the.
phung t&.tién, chi nhw dan-ba con gai thi thuge vé «am »
tinh-cach ué-troc, khong the chiim lo vi¢e cing.quai Ong ba
doge. Mot can « nir sinh ngoai toc» dd dit phu-nir irong
mot dia.vi rit don.so khong déng ke

Ciing vi sy khinh r& #y ma ludt-phép thud xwra khong
cho phu.nit duwge thira-ké di-san cia Ong ba cha me vay,
Khi nao con hay chau gai lia gia-toc ma xuit-gia

tong phu thi cha me hay dng-ba chi ting cho mét mén goi -

la ctia hSi.mon (dot) gbm c6 tién.bac va tu-trang nhifs
bay it sang hay hén tay theo gia-th€. Nhur vay did goila
di rdi, dira con hay chan gai dy khong con may may
quyEn-loi chi trong sy-nghiép cda cha me hay Ong ba
minh nira,

Khong phéi ndi, xit voi chi em ban gii nhu thé 1a mét
digu bt cong-binh. Chinh ngwoi Phap kbi moi dén nuéc
ta d3 nhan nhw th& cho nén cac quan toa Phap dungy
~ s&a.ddi lin in sy bEt-cdng binh iy nén moi dwgc nbu

ngay nay,

:‘;' . 'Ib; :\: !':c*':



Chareng thir hai

KHI NGUOI QUA BOI1 €60 DE CHUC THU
a. — Nam-Viét

Theo luat ap-dung & Nam.Viét xwa nay va an.lé
ciing nhin-nhdn nhue thé thi nguoi gia.lredng Viét-Nam
cé quyén van.ndng d8i vl tai.sdn trong sw-nghiép ciia
minh, khong ¢o sy chi han-ch€ ca.

Ba&i vay, vi-dd mot vi giadrwdng trwee khi qua doi
iam chic.thw dé lai tdtcd sg-nghiép minh cho mét dira
cots nao hay moét ngwrdi nao vo.luan la trai hay gai thi ciing
kbong ai ¢o the tranh-tron chi dugce; ong e quyén mudn
tir con nio ciing dwrgre ¢d chi phii lam cho ding luat, phai
cé nhirng ba con bén ndi gin chirng nhin (in toa Thwong
Thiim Bong Dwong d& ngay 9-3-1916, an 16a Thwong Thim
Saigon dé ngay 9.5-1929), '

V& the-thire, m¢t chic thu, mudn <o hiéu lyc phii
dwrgc lap theo cich cong chinh, nghiala hodc duge cac vién
chire thi.thire ling (hrong thian, xd-trudong va hwong-hho
tr 19-3-1953 vé Lrwdc va mot minh tdng tho-ky hoi.
déng hwong-chinh tir 19-3.53 v& sau) cluing.nhan, hoic

duoc lap tai vén phong mot vi chudng.khé (notaire) An.l¢
Ygi nhin nhan ring :

10) — mét chiic thw lam bing cich tu-thy efing duoc
c6 hiéu lye néu tat cd nhitng nguoi thira ké hay hitu-quyén
déu nhin.nhan (in.toa T.TBD,d& ngay 19.7-1917)

20) — mol chuc.thw khong cin phai lap-biing cich
cong-chinh, mién 1a y-chi clia nguoi di-chic dwge bay rd
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frong Lo va ngudi dy €6 k¥ tén vao to dang.hoang va diu
ky 8y phai co thé gido.nghiém khi nao c¢6 cu¢e phan-tranh
(an.toa T.T. Hanoi dé ngay 9-4. 1926 va 25-3-1931),

Do d6, chiing ta e6 thE néi ring & Viet.Nam, ngoai
nhitng chuc-thw 1ap theo 18i cong.chinh, toa-an ¢b thd nhin-
nhin la co gid-tri nhing chic-thw lap theo I8i tir.ky (olo.
graphe) nita, .

b. — Béc-Viét va Trung-Viet.

Trude niim 1931 & Bic-Viét va triede nim 1936 &
Trung-Vi¢i, tinh-hinh phap-luat vé viin-dé ndly ciing y nher
nhirng di€u da noi trén day vé Nam-Viét,

K& tir ndim 1931 toi nay & Béc-Vietva k& tir ndm 1936
& pay & Trung- Viét thi tinh-hinh d3i khac, vibé D, L. B,
K (ban-hanh nim 1931) vabo H. V. T. K. H, L. (ban.hanh
ndm 1936) )co noi ré v& vin-dé niy.

Chuong thir IT thién thir XI quy&n thir nh4t cia bo D-
L.B. K. va chwong II thién thir 1 quyén thir nhicia bé H
V.T.K.H L, twa 1a «néi vé thira-ké c6 chiic-thr » no
nhur sau niy ;

« Nguoi cha dwge lap ra chic-thw d& xtr tri tai.sdn clia
minh tuy theo y cfia minh nhwng phii git quyén.lei’ cho
vo' vd néu chinh minh 13 thira<ty thi lai phai trao coa
hurong-hda d& lwu.truyén viée phung-ty td.tién cho ngudi
thira.tir theo luat-dinh, (Bi€u 320 cfia bo D, L. B. K, va diéu
312cha b0 H V. T.K. H. L.).

« Nguwroi nao d& thanh-nién hofic di thoit-quyén ma cb
dd tri khén, thi déu co twcach duge di.chic va lap ra
chic-thu d xir.tri vé tit ch thi-san ctia minh,
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« Vi chinh ve thir trong khi duong ghi-thad phaL do
chdny thuan.hira moi dwre p chuc.the dé xd.tri ve . thi-
sin riéng cta micnh. (Bidu 321 e bo B, L. B. k. v& disu
313 cta bo M. V. T. K H L))

« Ngudi lip chie-thu co the truft.quvén thira-ké cia
mot ngwoi hode nhidu ngudl trong cac ogust deoce dz vao

quvén Aay.

S truit v phii cong-nhan lam thanh chiugtha
treve no-te hode do vienchtre thi.thue, (Bién 322 coa
bo D.L.BK. va diéu 314 cua b HV. TR H.L. Bo sau uiy
jai con poithém & doan qua hang chot cda didu 3ld:
« Gifv truft-quvén ¢o thi-thwe phai ¢o chir k¥ cia ohing
ngwoi thira-k& hign-didn va nhitug nguoi thap-thuoe tou-
trudng thi-haoh thoi moi co gid.tri ».

« Chic.thrr podi lam thanh vac-tr, bodc do nd.te lap
hode lam thanh chirng-the o hay khong eo vién-chi~c thi-
thre, (Bisu 323 cta 0o DL B.K. va didu 315 cua b H.V.T.
E.H.L) '

«Chire-the (am think chung the o vién~chic thithed
thi phai do chish mioh ngwoi lap chic.the vidt ra, hodc doe
cho ngwdi khic vidt 1o, tal trudv mit ly-trwdng not tri-
quan mich, vi it ra phii ¢ bhai ngwoi chirng di thanh-niéa.
Cicogudi chirng Iy phil chon ogoai nhirng ngwoi duge
nhin cia ting-r hoic an thira-ke diéa 324 cda bo DLBEK
¥a didu 316 cia bo HV.T.K H.L. Didu 316 cda bo {uit nay
lai ¢ thém mot dong & doan diu: ., . tai trirde ot t¥-
trudmg net wri-qain minh, 06U &« khing vi tri-quin dwge
thiri ebGo-the Syss lim [ai trwec mit [y-rweng ooi hidn & cam
agwdi Lip ckic-the i&y.

« Chac-thr phil dé ngay, thang.nim, Phai bién rd tén,
ho, tudi vd ¢hd & cBa cic ngwoi chirng. Chuc-the 43 tim
xomg rdi phdl do ly.trudng doc to tiéng cho moi ngréi
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nghe va phii do I¥.trudng, nguoi Kp chic-thu, nguoi ta-ta
va cac nguoi chuang cung ky tén,

« Néu ngudi lap chiic.the va cie ngudi chirng khong
bidt chit thi do ly-lrwdng phai bién-chd vao trong chuc-
thw, (Didu 325 ¢caa bo D, L B. K. va dicu 817 chabd H, V-
T, K. I, L. Diéu 317 clia ho luat nidy lai c6 thém mot doan
& phia sau chot : Ngu ngudi 1ap chic-the khéng bist chir, thixi trong
hai ngwdi chirng it ra cling cé m§t nnwdi bist doc i bigt vigt, Nguwéi
lip chicthe hay ngwéi chirng khéng bigt chir &y sé phai in diu ngén
tay vao. Gip tredng-hop niy thdi lj-tredng, hay cing chirc nho dai-
hanh Fh&c-vg 17-trérng phai chua vho chic-thwr ring vi nhirng aguwéi
&y khong bi#t kj nén phii in dig ngéniay.)

« Ngudi nhan cia ting-dtr kbong cin phai co miil
chiic-lhu méi ¢6 gia-tri, (Digu 327 cia by D. L. B. K. Con
didu 318 cfia bo H, V. T. K. I L. lai ndi ring. Ngubi thia-
kE vb ngudi duoe hudng nhin thi san hitn & dia-diém «& tai noi lip
chic-thw thiri phiai goi d€n de tri).

« Chuc-thir ¢o6 hodic khong co6 vién-chire thi-thye, déu
phai chidu eo bao nhiéu ngudi thira-k& hodic nguoi nhan
cia ting-ddr thilam ra by nhién ban-chinh. (Bicu 328 cla
bo D. L. B.K. va ditu 319 cha bo H. V. T.K. H. L, Piéu
319 cha bo luat niv lai ¢6 thém & sau cang nhir vay:
Tuy-whién, khi t¥ chic.thr nho tg tay ngwyi ldp chic-thw vift ra mh
tw-dang &y kh8og ai bio la gia, théi tuy khéng <6 lj-truwdng hay cdng:
chirc thj-thye hay la kbdng ding véri thé-thire djnh & dicu ndy va cde
didu trén, chicthw &y ciing cé gid-tri)

"« Pham mudn $ii mot phitn hoiic tit c ban chie-thure
d3 lap tir trurde, thi phin ¢6 mét bin chuc-thur san lam
theo cach.thtre @3 noi & cic didu trén, lai phdi mot ban
chitng-thtr cong-nhién tuyén-cio sw bai do, kbai ro s
thay.dbi y mudn ciia nguoi lap chie-thu,

« Bin chéic-the Am szu ma khéng ndi ré ring 1h bii cd bin chie-
thy trudc thi déi vé&i ban chic-the traée thi dwge bii nhitng khoan
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nho khdng hop holc trii v&i cée khoin treng chic-thw san ma thai.
(Didu 329 cha bo D LB.K, va diéa 320 coa bho V. T K.H,L,
Dong qua diee hang thir nhi va chol trén diy in bing chir
dam thi lai & trong ditu 322 cda bo L.V T.K.H L, Diéu 321
cia b HVTKHL lai ¢6 noird thém vé vin-dé nily ma
trong b D.L.B. K. khdng ¢O: Ban chirng-the tayén - b8 do mat
chue-thir thei phii do nguwei da lap chic-thw ty viét liy bhay 1i deo
mét ngudi khac vidt b treéc mit hai ngwei chirng 4& thiknh-nién
md khéng phdi I ngudi thira-k& hay ngwdi dwee bwing-nhin thi-san,
Ini phii cé ly-troedrng hay c8ng-chive nao dgi-hanh chirc.vyy ly.trudng
thi-thge m&i c6 gid-tri.)

« Pham nguoi lap chie-thwe di ting-d@r tai-shn cho ai,
dén sau lai doan.mai hoiic danh.ddi tit cA hay mét phin
lai-sAn 8y, thi tela bai khong ting.d® cdi phin taisan
d& doan-mdi hode di dinh-doi vé sau iy nira, du s doan-
mili hofic dinh.ddi vé sau fy 1A vo-hiéu va tai-san lai duge
hoan ngnyén vé gia-lal nguwoi lap chue-the méc long.

« Néu chi dem cime-cd, dicn-mii ma thoi, thi nguooi
dwge ting-dir ¢o the eng ticn ra A8 trd ng hoific chude lai
ma nhan iy cda ting fiv. (PDicu 330 ciia by D. L, B, K. va
diéu 323 cta bho 11 V. T. K. H, L.).

« "ham chite.ther dii do nguwdéi chong eung ngudt chinh-
that lam ra thi sau khi nguéi chéng ménh-mot nguoi qua-
phu dy khong duwge L DAl di. Nhing thi-san gi md ngwdi qué.
pha chi dwgc huwdng-dyng thu-lei thi ngueéi qua-phy iy khéng dwee
lAm chic-thuw mh x&-tri thiaan &y. GO0 nlur chie-thr do nguroi
qua.phu fam ra mot minh sau khi nguwoi chidng di ménh-
mot thi ngréi qua.phy 8y co the bii di duge. (Pidn 331 cia
boD. L. B. K. v 32Lcia hg H. V. P, K. H. L., nhitng déng
chir ddm & gitia chi co irong di¢u san ma khong ca trong
digu truwoc),
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« Ngwoi nao theo chue thar dwoe huwdng nhin taisan
ma lai ché&t tredc nguot lap chic-thw, thi khodn chuc-
thw buge v& phiin ngeroi Ay thinh ra vo-hiéu, ud ra khi aie
trong chdc-thw ¢é noi rd rang cia &y la d3 cho ngwdi &y hay Th con
chéiu ngudi &y ma con chau ngwi &y hign con thi khéng k3.

« Tuy.nhidn néw khi ngudi ndo dwee budng nhin tdisdn Ih mjt
ngr&i bk con theo thi-thir duge lim  thiva-kE cho ngwdi lip chae-thw
thi ngedi thira-ké cia ngedi dwgc howdng nhin tii-san duge thay
mEt ngwidi dy ma hwing nhan v& v ngudi Ay 18 dwgc bhuwdng-dung
thulgi vd phin d3 cho &y. ( Diéu 332 ctia bo D, L, B. K.va diéu
325 cia by H, V. T. K, H, .. NXhirng dong chit dam chico
trong diéu sau nily ma khong ¢6 irong diéu lrudc.

Khi ndo ngudi dwge ting doe lai phidi bi tuyén-cao la
-khong xtrng dang hoidic bi trudt quyén thi cac khodn ting-
dir trong chite-thw thude vé ngwoi Ay s bi bai di, (Didu 333
cia bé D.LB.K. va didu 326 cda bo HV.T.KH.L.)

Ngurori lap chiie-the ¢o the biit ngudi dirge ting.dd phaj
ddm-nhiém mot vai chire-trach gi. Nén nguoi tiing.dé ma
khong lam theo chic.trich lmy nghia-vu dy thisé bi thu-
hoi cla dé¢ cho fy. (Didu 334 cia by DLBK, va diéu 327
coa bo HV, I'I\HL)

« Phin d2 cho ciia mét ngudi da bi trudt hay bj tha-h3i s& thém
vko céc phin cla nhing nguwdi dwoc hedng nhian thi-san khic ma
di thudn-nhan cia thu-hdi &y vh néu <& chiéc-trich thi phai dim-
nhan chirc-trich &y. N¥u khang c6 ngwei dwoe hwdng nhan tai-sdn khéc
bokc nhitng nguwdi dege hedng nhan tai-san khic khéng dwee nhén
phin d8 cho dy thi phin &y 3é trao qua cho cic ngwéi thira-k& ndo cla
ngwéi lap chice-thw mh khéng dwec phip bigt-hira. ( Diéu 328 cia
bd HV.T.K H L. ch& trong by D, L.B.K. khong ¢6 didu nio
nhue vay).

 « Ngudi lap chic-the ¢o the giao quyén cho mét nguai
do minh chon riéng dé thi-hanh cic dién-khoan trong chiic
thu, (Digu 335 cda by B.LB.K. va diéu 329 cda by HV.T.K.
HL.) ’
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« Khi nguai lap chte-the ménh-mof rdi thi chiic-thr dy
miri o hién-luc, (Bidu 336 cha by D.L.B.K, va digu 330 cia
bo ILV.T.K.ILL).

« Sau khi ngwdi lip chic-thw mdnh mdt, néu cé ai khifu-nai rang
chiic-thu £y la khang cé gi& tri thi s& do toa 4n thim-dedn chic-thwr &y
cd gik-tri hay khdng. Tuy-nhién. chi khi nke xét ra ring ngwdi 16p
chicthw £y khong <6 ty-do ma 19 §-ngayén cia minh cia mdt céch dich-
déng vh chic chin hay 13 ngwdi iy lam qué quyén-han minh thi quen
ton méi tuyén cho ring chic the &y la »é-hi¢u. Ky-han dwec khei S
vé chicthe ciéing nhw kj-han kh&i-td va& di-sin dinh & chwong thd Vi
sau nly: ba nim k& tk nghy ngwdi cé tii-san ménh.mébL (i)i&l a
cta b LY. T, e trong bo D.L.B.K khing co diéu
ndo nhar viy)

Chirong e ba

KHI NGU'0’l QUA DO'1 KHONG BE CHUC.THU

A.— Nam-Viét

Khi nguiri qua doi khong co dé chide-thar lai thi déi voi
mdt ngwrdi thira-k€& phu.nit, mol lrong ba trwrong-hgp sau
day co thé xayra :

a) — Khi chi ¢ mot nguoi thira-k&€ con gai,

) — Khi ¢6 nhifu nguwdi thira-ké con gai,

¢) — Khi ¢6 nhiéa ngudi thira-ké con trai va con géi,
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KHI CHI cO MOT NGUOI THUA-KE CON GAI

Trong trong-hop niy, ngwoei con gii duwge tron
quydn hudng tit cd di-san.

Tuy.nhién, thuedng khi trong mot gia-toc chi co con
gai thi vi gia-trwdng lap mot dira con nuéi thira-ty e lo
phung-te cha me nuéi.

Sir nuei con nndi lap-tyr khong phai chi co6 mét minh vj
gia-trwdng co dic-quyén lo ling, co khi nguoi qui-phu
chinh-thiit hay hoi nghi gia-tdc lap My cling ¢o. Dt sao
sir lap iy ciing phai co quan Chanh-in tda So.lthim (hay toa
Hoa-giai rong quy&n x(r vé viéc dan.sy) phé-chudn cho méi
duge,

Khi nio ¢6 mét nguoicon nudi thira-tir nhir the thi
phai ldy trong di.san trich ra mot vai s& tay-y giao cho
ngrdi con trai §y gike [y hoa-lgi ma tho-phung, con ky du
thi chia ra hai phiin iin d6ng nhau : ngwei con gii Ry mot
philn, ngwoi con nuéi thira-ty iy mot phiin.

S&-di nhuw viy la vi theo phong-tuc cd.truvén cia
ngroi Viet-Nam chi c6 ngudi dan.ong con trai moi co di
(r.cach thd cling ong ba cha me,cdn con gii du la gioi
giang cich mily ciing khong dwoc cung.quii, nghia-la
khong khi niao hedng phiin hwong-hda diing.

Phong-tuc &y dén ngay nay vin con va la mot ditu
bit cong-binh, riit thigt.thoi chochi em ban gai hét sirc.

~Né&u vi 18 gl ma khang ciin 1ap nguoi thira-ty thi tdt ca
di.sin phai thuoe vE ngudi con gai cla nguwdi ménh-mol
toan hudng.
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KHI CO NHIEU NGUOT CON GAI BONG
THUA-KE

Trong truedong-hop ndy, ciing phii lam nhu trong
traedong-hop trén, nghia-1a trwde hét phdi lip-tr con nudi
trai,rdi di.san — trir ra phin dn hwong-hoa d& riéng cho
con nudi lap.ter — s& chia ralim philn n thuwirng dong
nhau.moi nguoi thra k& gai va con nudi lanh mot phin.

Néu vi 1& gi ma khong ciin lap-tw thi di-sin s chia ra
déu cho mdi ngwrvicon gai linh méi nguwsi mot phin.

11l

KHI CO NHIEU PONG-THUA.KE GAI VA TRAI

Trong truong-hop nily, phai 1y di-san pbian ra cho
mdi ngirdi mot phiin bing nhau. Nhur ¢6 ciin (nghia 1a khi
tit cA nhirng nguoi ddng.thira.ké ung-thuin hay cé &an
tod day phailam nhw vay ) thi trich ra mot phin hwong.
hoa giao cho nguoi con-nam hudng,

Noitom, ngoai trir phiin huong-hoda thi vi tredng.aam
con ¢ic phin &n thi mdi ngwdi thira-ké ddu duge mot
phin biing nhau ci, vo luan 1a trai hay gai. '

Cir nbir trén thi nghy nay vd vEn.d® thira-kg, ngudi
din dng con trai voi ngwdi dan.ba con gai, v& nguyeén.tic
quyen-lgi déu ngang nhau,

00X o



— 151 —
B . — Béc-Vidt vA Trung-Vidt

Haibo D. L. B. K.vaH, V. T, K. H. L, ¢6 noi ranh vé
vin-dé ndy nhu viy :

« Nguwéi ndo khi cdn 38ng md khdng chia thi-sin cis minh vk ciing

« khéng ljp chic-thw, dén khi ménh-mgt thi di-s&n cis nguwdidy, nfa

¢ ¢6 con thi 43 lai cho con nhwng phii gilr gquyin-lgi cia ngusi quan-

phu hay nguéi qui-phyunguei &y vi khi nho ¢é nhiZu con ftrai thiphai

« giao phin hwong-hda cho con treéng, néu khéng c6 con trai thi phin

%« hoong -héna phai gine cho ngwoi duoc l@b thira-ty theo céch thire dinh
% % tit thir hai, chwong thir nhit quyEn thir bai ludt niy.

« Khi ngwoi mé¢nh.mot trwdye kia khong chia tai.san
« cita minh, ciing khong lap chuc-thw ma néi rd cho dira
« con nao thi con trai con giidén duwoc chia tai-san iy
« mdi nguoi mot phin biing nhau.

« Trong cac ngudi con, n&u ¢o nguoi nin chét trrde
ngroi cb tai.sAin ma ngudi con chét som dy hién ¢o _con

) 1 + 3 s a = Y © r
«chau thi cic con chau dy dwge thay mit y dé nhan lay
« phdn clia’ y ma chia nhau, (Didu337 cha by D.ILBK, va
dicu 332 cfia bo H.V.T.K.ILL. Nhirng dong chir dam chi co
trong diéu thir nhi ma khéng cotrong d:eu thir nhat),

«N¢u ngwdi ménh-mot khong ¢o con chdu thi cia thira-
ké s& vé tay cha me ngwrdi ménh mot nhung khong pham
dén quydn lgi chia ngudi qui-phu hay ngudi  quan.phu
cha ngwoi meénh-mot iy, va neu cé ngudi thiraty thi cing trir
quyen lgi ngwéi thiva.ty &y ra. Néu cha me ngu-t‘ri ménli-mot
dy [‘lLl‘lg thi cfia thira.ké #y chia doi vé ngudi cha mol
ntra v& ngii me mdt nira. N&u ngudi cha chét roi thi
ngiroi me dirge toan hwdng, Néu ngu‘m me chét roi tlu
ngiroi eha dwoe toan hwong (Difun 338 eta bo DILBK.
dién 333 eha bo HV,T.KJi-L. Nhitng dong chir dam (,0 &
trong didu thir nhi ma khong co trong dicu thi nhit),
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« Néno nguoi méoh.mdt khong co con chaw, ciing
khong eon cha me, thi cia disan s€ vé tay nhirng nguai
chinli-he ton-thuoe ben ndi ghn nliit (ty (bo DLBK. goi
In: ong bi cu ky ginnhitt ), nhung phii chia cho cit vg
vt chimg  cla chinh.hié ton-thuoe @iy theo cdch-thee  di
dinh & dicuteén (dicdu 339 ciia bo DIL.B.K, va diéu 331 cila
bo NV T H.L),

« N nguwoi ménh-mot khong o con chau ciing khong
con ngirsi Wn.thude bén-ndi (D.L.13.K : con chin cing cha
me dang bit vé hén noi), thidi-san s& vé tay anh em chi em
rugl ngwoi iy duge chia méi nguwoi mot phin biing nhau.

¢ Trong cac nguroi anh em chi em dwge hudng thira-ké,
ni €6 ngiedri ndo chét roi ma dén khico tai sin mit di hién
con con chiu chinb-hé, thi nhivng ngu'm con chau iy dwge
thay miit cha me minh da qui.ving d& cang dy chia voi
ché bac ¢d ciau hay li di minh ma nhan [Av phin di-san
clia cha hay me dwoe huo’ng ma di qua.ving (ditu 340 clia
ho D L.B.K, va diéu 335 cia ho 1LV.T.K.1LL.)

« Néukhong co anh em chi em rudt hay la anh em chi
em rugt ciing khong ¢o con chau thi clha disan s& vé tay
anh em bing-chi bén noi gin nhit va con chiu chinh-h¢
bang-chi fiy,

« Nhitug anhh cm bang-chi gin nbit ngang hang voi
nhau thi chi®u theo s8 ngwoi ma huwdng di-san mot nguwoi
mot phdn biing nhau,

«NEu khong ¢o than-thude bén ]10 ndi, thi di-siin vé tay
than-thuoe bén ho me ciing theo nhu cach thre da  dinh
thude vé than.thuoe beén ho noi vay (dign 341 cha bo DL.B)
K va ditu 336 cua bo .V, T K.H.L),

« Khi ngudi ménh-mat khong con thin-thude nao co
1he hudng di-sin dwge, thi ngueoi chinh that qui-phu khong
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bi ly.dj s& dwge sir-dung tit c disan dy (di€n 212 cua bd
D.L.B.K, va diéu 337 cia bo H.V,T.K.H.L}.

« N&a ngrroi ménh-mot 3y khong ¢o than-thuéc naocé
tht hudng di-sin dwge va ciing khong co nguai quan-phu
hay qué-phu con sGng thi ctia di-san fiy s8 k& la fuyét-ho ma
thanh ra cfia cong ctia lang s’.1ai va phai chwa vao bo lang
vao hang cong-dién cong- thé khong chuyén-mii dirge,
nhirng lang phii ginh My nghia-vu thudc vé tai- -san Ay va
lai phai plmng tur nguei ménb.-mot va to.tien nguoi ayv
(dién 343 coa by D.LBK, va dicu 338 cda bo H V. T,K.H,L
¢ dign ho 1LV T.K HI. noi khong dirge rd-rang nhw vay,
dicu 343 cha luat Ay chi noi tom-tit se.sdi nhu viy 'm’éu
khong con vor god thicia disdn sung vao tir-san cia nha

nwoc).
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Chzrng thiv (e
PHU.NO' VA QUYEN GII' PHAN
HUO'NG.HOA

U Nam.Viét, chiing ta c6 thd noi ring con gai khongbao
gi& dwge hudng phiin hrong-hod Phiin hwong-héa ludn
luén phai v phin dan-ong con Irai giit ; phong-tuc va an-lé
tuyét-ddi v& viin-dé dy cho dén ddi ¢d hai don nhan ring
chi €6 haiduyén-co cii.dung (phi) phiin brrong.hod i
trong 8y s trong ho hét ngurdi li-thude trai la mot 1 lrong
he khéng con nguei dan 6ug con trai nio o the gitv phiin
hwong.hoa nira thi phong-tuc va an.lé dinh riing phai ciii
dung (pha) hwrong.hda d8 dem phin dn tri vao viée &y ra
ma tirong.phdn cho cic nguwiri thira-ké chir khong hé chiu
gtao cho mot ngudi con hay chiu gat giir,

'ty Bic-Viat va Trung.Viét hdi truée thi ciing nhu vay
nhaag tir khi bo D.L.B.K dirge ban.hanh & Bic.Viet (1931)
vd by HV. T, duwoe ban.hanh & Trung.Viét (1936) thi
tinh-hinh ¢¢ thay-déi hoi k hac hon hdi xua,

Diu 406 cida bo D.L.B.K va disu 413 ciia b H.V,T.K,
H.L, cii-lrong phong.tuc, dinh nhwr vy .

« Khi ndo ngwéi ménh.mot 1a con trirdng chi chinh va-
vi thé nguoi §y 14 thira-tu thi nguwdi duye k& nguoi ménh
mot iy d& ma thita-huéng hrong-hda tilt phii 12 mot nguroi
dan-6ng, N€u nguwéi ménhanot fa con thi, khang dung
thira-tir, thi gip khikhong co con ehau trai chinh-he, o the
1ip con gai trudng dirng thira hirdng hwong.hoa dé phung.
te minh, Gép treong.hop dv,d€n khi nguoi lruwéng.nik dirng
‘thira~-hudng huong-hod chél, thi cla hwon g-hod lai truyén
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cho trudngtir. néa khong co trwdug-tir thi truyéncho dich-
ton nguoitrudngnt dy.»

Av vay, theo lrat & Bic-Viét va Trung-Viét, con €6 mdt
truong-hop ma chi em ban gai dugc dirng ra gilt phin
Awung-hoa chir & Nam.Viet thilai khong ngo,

Str klvic nhaun gitka ba thir luat cang trong mdt nudc -
& viin-dé niy va nhidu viin.dé khiec — la mot sy khuyét.
ditm ma changta s& vui.miing ma thily ti¢u-tan béi sy ban.
hanh mét bo Din.Luit chung cho tit ca ba phin cia
awoe Viet-Nam,

- CHUNG —
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