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LOT NHA XUAT BAN

Soan théo va xit Iy cde logi van bdn phép qui, hanh chinh, lgp
va ky két cde hgp ddng kinh t&, hgp ddng dan sy ia cong téc thudng
xuyén d cdéc co quan nhd nwde, t8 chitc x4 hdi va cdc doanh nghiép.
Nhém phuc vy cho céc hoat dpng chi dgo, hwong din, xi 1y, tdng
hop thdng tin va thuc Aign céc giao dich, ip va ky két céc hgp
ddng kinh t&, hop ddng dan sy theo nhing nguyén tdc phdp ly
chit ché, Nha Xudt bén Thanh phS H6 Chi Minh xufit bdn cudn
KY THUAT SOAN THAO CAC VAN BAN PHAP QUI, VAN BAN
HANH CHINH, HOP DONG KINH TE, HOP PONG DAN SU cia
lupt gia Tran Anh Minh vé Nguyén Anh The la nhing ngudi cé

nhidu kink nghigm thie tidn trong c('ig iinh viee nay.

Cubn séch hudng dén ky thut sogn thdo céc logi van ban phd
bién trong céc co quan va doanh nghiép. Dac bigt sdech néu cde
nguyén tdc si dung ngbn ngit vé van pham _trohg ede linh viec vin
ban nhdm néng cao chdt lugng va higu qud trong hogt ddng thuc
t& & cac doanh nghigp va trénh nhitng so hd déng tiéc trong giao
dich kinh doanh.

Trén trong gidl thidu cubn sdch cing dong ddo ban doc.

NHA XUAT BAN
THANH PHO HO CHI MINH



Phin thié nhat

KY THUAT SOAN THAO
VAN BAN PHAP QuUY



Chuong I

_ KHAI NIEM CHUNG
VE VAN BAN PHAP QUi

——— . i

I- KHAI NIEM VA DAC TRUNG CUA VAN BAN PHAP QuI
1. Khéi niem

Vin ban phdp qui la vAn ban cé chda dung cdc qui tdc xd sy
chungenhim thyc hién cdc dao luAt va cy th€ héa cdc van ban luat,
duge 4p dyng nhi2u Ian trong thyc t& cufc séng, do cdc co quan
Nhi nudc cé th&m quyen ban hanh.

2. Déc trung

Vin ban phdp qui 6 2 diic trung 48 phan bidt véi cac van
ban dp dyng phdp lust va van ban hanh chinh théng thuéng, dé
la:

a- Van ban phdp qui c6 hiéu lyc thudng xuvén va lau dai cho
dén khi bj bai bd.
b- N6 khéng chi dich danh d6i tugng phai thi hanh.

Vin l;én a4p dyng phép ludt c6 tinh chat rdt gn véi vin ban
phdp qui, nhung né chi chita dyng nhing qui the xit sy riéng, goi



12 van bdn cé bigt. Chéing han cdc quy&t dinh didu déng vién chiic,
quyét dinh cho nghi huu, ching sinh, chdng ti... Cdc vn ban nhy
thuding cé cdc dfu hidu sau: ‘

- Pugc ban hanh trén co 6 mdt van ban phdp qui.
- Cé6 hidu lyc dugc chi dinh ré hoac gidi han cy thé.
- Chi dich danh d6i tugng phai thi hanh.

II- Y NGHIA VA TAM QUAN TRQNG CUA VAN BAN
PHAP QUI

Vian ban phdp qui 1a nhitng hinh thdc phdp lust st dyng trong
cbng tdc quén 1y kinh t& x4 hoi. Nba nudc ta quan ly kinh t&, xa
hoi bing phép luAt va theo nguyén téc phép ch&; phdp luat phdp
ch§ phéi dugc th€ hign trong cdc hinh thdc van bén thi mdi tré
thanh cbng cy séc bén, phyc vy chic ndng quan ly cia nha nudc.

M$&i van ban phdp qui déu chia dyng cic qui pham phép lufit,
c6 thim quydn va hiéu lyc phdp ly cy th&. Vigc ban hanh vin bén
phdp qui 12 nhim dng dung nhdng qui pham phédp luat, ép dyng
quyén lyc nha nudc vao thyc tién. .

Sy vi pham phép luat trong vin ban phdp qui 8 gAy thc hai
rit 16n. N&u mot van bdn phdp qui clia mOt nghnh sai pham thi
anh hudng tryc ti€p d&n toan nganh, nhung vin ban phép qui cia
" trung uong c6 sai pham thi dnh hudng dén ci nisde.

Vai trd quan trong cla van ban phdp qui chinh 1a phuong tién
d€ quan 1y nha nudc, dé thé ch& héa va thyc hidn sy lanh dgo cda
Dang vaA quydn lam chi cia nhan dAn. Vin bin phdp qui cdn la
ngudn théng tin qui pham. Nha nuéc khong thé quan ly x4 hoi t6t,
n€u thi&u nguén théng tin nay. ' '

Lam t6t cdng tdc sogn thdo van ban phdp qui #8 tgo didu kién
d€ thyc hidn cdc muc tidu cia cdOng tic qudn Iy Nha nudc, tiét
kitm duge thoi gian, gép phan nang cao chit lugng co ch& quan



- 1y bdi vi van ban phap qui la cdng cy quan 1y chd yé&u, vita 1a can
ct dé cdc chi thé thyc hign ¥ chi-cia nha nudc, vita la biing chung
dé nha nudc ki€m tra, truy cdu trich nhiém cda d6i tugng thyc
hién vin ban.

- CAC HINH THUC VAN BAN PHAP QUi

1. Cdc van ban phdp qui clia chinh phit

a Nghi quyét cia chinh phi: Dt‘mg‘ dé ban hanh cic chi
truong, chinh sdch l6n;. phidm vy, k&€ hoach, ngan sich nha nudc
va cdc cdng tdc qusn trgng khdc cia chinh phd.

b. Nghi dinh cia chinh phi: Dung 48 ban hanh cdc qui dinh
v& quyén va nghia vy cOng dan nhim thyc hi¢n hi&n phip va céc
dpo luat cia Nha nudc, ban hanh cdc qui djnh v& nhigm vy, quyén
han t8 chuc by mdy cla cic co quan Nha nuédc; ban hanh cdc didu
13, cdc qui dinh v& ch& d9 quan ly hanh chinh nha nubc

2. Cic van ban phdp qui cla Thi tuéng chinh phil

a Quyét dinh Thi tudng chinh phi: Ding d€ qui dinh céc
chinh sdch cy thé, cic ch& d¢ b8 nhigm khen thudng, ky luat cong
chic, phe chufin cdc k& hoach, cdc phuong dn kinh t& - ky thuat;
phé chufin hoic bai bd cdc quyét dinh cia cp dudi.

" b. Chi thi cda Thi tudng chinh phi: Dung d& truyén dat nhitng
chi truong chinh sdch, bién phap quan ly; chi dao v& t8 chuic va
hoat ddng d6i véi cac nginh, cdc cép.

3. Cidc van ban phdp qui cha Bd trudng va thi trudng cic
... ¢0 quan thubdc chinh phi:

o Quyé&t dinh: Dung d€ ban hanh cdc ch& 49, thé 18 thugc linh
wyc cong tdc cia nganh; qui djnh viéc thanh lip, gidi thé, hodc
qui dinh nhitm vy, quydn han t§ chic by mdy cia cdc co quan
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3on vi thudc quyén; bd nhiém, khen thudng, ky luit cong chic
trong nganh, phé duydt cic k€ hoach, cdc phueng én kinh t& - ky
thuft, nhiém vy odng tdc, gidi quy8t vidc cip phat vit tu, tidén vén,
lao d6ng, phuong tién va cic cOng vidc quan |y Nha nude khéc.

b- Chi thi: Difng A& ra chi truong, bién phdp quin 1y va chi
dao vide kién toan t8 chue, cdi ti&n cdng tdc, nidng cao khé néing
va hiéu quid quin ly clia nganh, giso nhiém vy cho cdc cd quan,
don vi thudc quyén.

¢- Thong tw: Dang 48 hudng din, gidi thich cdc chid truong
chinh sdch hodic & ra cdc bign phép thi hanh cdc chi truong, chinh
séch, ch& 46, k€ hoach cong tdc cia chinh phi hofic cia nganh,
gidi quy&t cdc méi-quan hé ctng tdc nhim bdo dém tthc hi¢n cde
quy&t dinh cia nha nude.

4. Cdac van ban phdp qui lién nganh

@ Thong tw lidn bp: Ding 4€ ban hanh hoic hudng din vie
thyc hidn mdt chinh sich, ché 45 cia Nha nuéc, do nhigu b cing
th&ng nhit quy dinh va chi dao thyc hién.

b- Nghi dinh lién tich: Ding 4€ ban hanh cdc chi truong,
odng tdc do hdi nghi lien tich gita mot cfip chinh quy&n Nha nudc
véi céc t6 chic xi hdi hoiic cdc doan thé quan chﬁng é cap tuong
duong.

5. Cdc van bin phép qui cla chinh quyBn cdc cip & dja
phuong

a Nghi quyét cua Hpi ddng nhan dan : Ban bhanh céc bi¢n
phép bao dam thi hanh nghiém chinh hi€n phdp va phdp luét & dja
phuong; quyét nghj v& k& hoach phét trifn kinh t& - xi hdi va ngin
sdch; quyét nghi vé k& hogch qufc phong va an nink'§ dja phuang;
vé bidn phép 6n dink va ning cao d5i s&ng cia nhan din, hoan
thanh moi nhiém vu cAp trén giao, lam tron nghia vy d6i vdi ca
nudc.
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b- Quyst dinh cia Uy ban nhan dan: Ding d€ ban hanh cdc
chi trudng, bién phdp, cdc ch® 46, thé ¥ thudc thfm quydn quin
¥ cia dja phuong nhim thiyc hién cdc chi truong chinh séch cia
trung wong va cic nghj quyét cia Hoi ddong nhan dan cing cép;
thanh lap, ch&n chinh, gidi thé cic o quan, dan vi tryc thufc; b8
nhidm, khen thudng, k¥ luat cong chic; phé chudn cic k& hoach
s4n xudt kinh doanh, cdc ludn chung kinh t& - ky thust hojc- céc
quy&t dinh clia co quan clp dudi.

c- Chi thj cua Uy ban nhén dan: ding 48 truyén dat, hudng
din, chi.dao cdc chu truong, chinh sich cia cép trén va cdc nghij
quyst cia H¢i dong nhan dan cung cdp, giao nhigm vy, ddn déc
cdc co quan cfip dudi thyc hign theo chic nang, nhigm vy.

d- Van bdn phép qui cia cc co quan quan ly theo chitc nang
thude chinh quyén cdc cdp.

Céac sd, phong, ban c6 thim quyén quan ly Nha nudc chuyén
nganh dugc ban hanh hinh thdc van bén phép qui d¢ thyc hign
chitc nAng quan ly cia nganh Jmlifnh la cdc quyét dinh.

fn

Quy&t djnh cia cdc s, phong, ban dung A8 tri&n khai cdc chi
truong chinh sich, ché d¢,thé ¢ cda cdp trén vao nganh minh;
thanh lap, chdn chinh, gidi«h# cacea quan, don vj thudc quyén;
b8 nhiém, khen thudng, ky luat cdong chic, dinh chi cdc hoat dong
sai trai cia ddn vj tryc thudc; phé chufin cdc k& hoach, cdc phuong
én, hodc cdc quyét djnh cla co quan cdp dudi...
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Chwrong II-

NHUNG YEU CAU VE NOI DUNG |
VA HINH THUC CUA VAN BAN PHAP Qul

I- NHONG YEU CAU VE NOI ounc. cUA VAN BAN
PHAP QuUI

Khi soan thao cdc van ban phdp qui, trong phin np1 dung phai
xy dyng cho van bén dam bdo diy di cdc yéu cAu cg bin nhu:
tinh myc dich, tinh khoa hge, tinh kha thi, tinh dai ching va tinh
qui pham, c6 nhu vAy vin ban phdp qui mdi dap ¥ng dugc chuc
nang va vai trd cia phuong tién quan ly nha nudc.

1. Vin ban phdp qui phdi cé tinh muc dich

[

Yéu ciu v& tinh myc dich cia cic logi viin bdn phép qui 13 né
phai thé hién dugc muyc tidu va gidi han cia né tdc 1A trude khi
sogn thao phai tra 18i duge cdc vAn dé: Van bédn nay ban hanh ra
dé lam gi? Giai quy&t cong vige gi? Mic 4 gidi quyst dén dau?
Tinh myc dich cdn thé hign & kha nang phan dnh duge ding cde
muc tiéu trong dudng 18i, chinh sich cia cdc cip iy Dang, nghj
quyét clia cdc oo quan quyén lyc cung clp va cdc van ban phép
qui cda céc cd quan quan ly nha nuéc cdp trén, 4p dung vao giai
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quy&t nhing cdng viéc cy th€ 3 mft nghnh, mot cAp nhé4t djnh.

Véi chidc ning la phuong tién thé ch& héa cdc chu truong
chinh sdch cia Déng, cu th8 héa cdc vin ban phdp qui cia cfp
trén, cdc vin ban phdp qui phai ddm bao trién khai sy lanh dao
cia Ding va chinh quyén cdc cfp vao thyc tién hoat déng cia
nganb mink c&p minh mot cich kip thdi va sing tao.

Ngoai cdc ydu cau trén, tinh myc dich cda mét van ban phép
qui cdn yéu ciu phii phan-énh dugc mét cdch ding ddn va day da
nhing l¢i ich v nguyén vong cia quin ching nhan dan d nganh
minh, dja phuong minh ma co quan ban hanh cé chic nang quin
1§ dieu hanh. Néu'cdc viin ban phdp qui khdng quén trigt duge cdc
yéu CAu cd ban trén 14 vén bdn khdng c6 dinh hudng, tréi vdi
nguyén tdc phép chf XHCN tic 12 nguytn tic ndy ybu ciu vin
ban phép qui cia c&p dudi phdi phd hgp vé6i ndi dung cia vin ban
cip trén, néu c6 sy sai trdi hoic lgch lac thi vin ban phép qui cia
c&p dudi phai dinh hudng lai cho ding véi vain ban cép trén, tuc
la phdi s¥a d6i ndi dung cho phd hgp n&u khéng sé bj dinh chi
thyc hién hofic hiy bo.

2- Van ban phip qui phdi dim bdo tinh khoa hoc

M4t vin ban phdp qui cé tinh khoa hoc phdi la :

- Vin ban ¢é di lugng théng tin qui pham va théng tin thyc
t& can thiét.

- Céc sy kién va s& ligu phai chinh xdc va con hign thai; khong
dugc ding sy kién va s8 ligu da qua cG, néu thén trong cé thé€ ghi
thei gian thu nhan s liéu 8 phan chd thich. .

- Nb6i dung cdc ménh lénh va cdc ¥ tudng phai rd rang, khong
lam cho ngudi doc hifu theo nhidu cdch khdc nhau.

8- Van ban phdp qui phii cé tinh kha thi

Khi ban hanh mdt vin ban, cdc co quan nha nudc cé thdm
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quyén bao gi¥ cing mong mubn cho cdc ndi dung cqﬁhg dugc thi
hanh day dd va nhanh chéng, mufn vy vin ban phai 4l cdc didu
kién sau:

- Noi dung van ban phai dua ra nhing ydu cu vé trich nhigm
thi hanh hgp 1y, nghia la pha hgp véi trinh 49, ning lyc, kha nang
vat chit caa.chi thé thi hanh; .

- Qui djnh cdc quyen cho chid thé duge hudng phél kém theo
cdc 4ftu kidn bdo ddm thyc hitn céc quyén d6;

- Phdi nfm vﬂng dfdu kién, kha nang roi mat cia d&i tugng
thyc hidn van bén, d6 ld vAn d& oSt y€u d€ xdc lap trdch nhidm
cia ho trong cdc van ban cy thé. Khong hisu dé&i tugng, khong dat
minh vao dia vj c@a ho thi khé xdc dinh dding tinh c4dch kha thj
clia van ban.

4- Van bén phap qui phai c6 tinh dai chiing

Van ban phéi vigt d& hidu, vi a6i tugng thi hanh chid y&u la
nhan dan, vdi nhidu trinh dd hoc v&n khdc nhau. Khi soan thao
mdt viin ban bdo dam cé duge mét noi dung thiét thue, r6 rang,
dé hidu va dé nhd, phd hgp véi trinh 4o dan tri, bao ddm d&n mic

t8i da tinh phd cfp, nhung cing phai quédn triét yéu chu cao vé sy
nghiém tic, chat ché va khoa hoe.

Trong tinh hinh hjén nay cAn phai han ché& dén mife thap nhat
viéc vay mugn ti ngd nudc ngodi, nhidng ngdn tx ph:ip 1y nao cb
the dién dat bing ti#ng Vigt ma khéng gidm phin trang trong thi
nén dung ngay, chng han “ngudi thi ba” thay cho “d¢ tam nhan”,
“trad lai” thay cho “bdi hoan”. .

Tinh dai ching thudng ghn vdi sy nghn gon, & y. Vi€t nhisu
1i, viét tring 1&p, dung chi thia sé Jam md § chinh, gy khé hisu
trong ndi dung viin ban,

Thupng cé quan niém cho rling ngdn ngd trong van bén phap
qui la khd edng nhung thyc t& n&u nguti scan thio o6 khi ning,
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biit phép cao, vn ti& ngd phong phu thi vin c6 sic thuy&t phyc
va cam héa ddng dao quin chuing vh bdo dim dugc chc ylu chu
ndéi dung, hinh thuc.

5. Van ban phdp qui phai ¢6 tinh qui pham °

Csc van ban phap qui c6 nhiém vy chd y&u la truyen dat y
chi cla cdc co quan nha nuéc tdi nhan dan va cde chi thé thyc
hién phép luat khéc. Y chi d6 thudng la nhdng m¢nh 12gh, nhing
yéu cau, nhing cfm dodn va ci nhing hudng din hanh vi x¥ sy
cia con ngudi. Nh\Ing nhing ¥ chi &6 cia Nha nudc chi 4p dung
cho céc chi thé trong nhing didu kién hoan cinh nhat dinh, nghia
12 gap hoan canh d6 nha nuéc méi yéu ciu chi thd phdi xu sy
theo nhing khuén miu nhit djnh, khéng thyc hi¢n ding, nha nude
‘¢an phai c6 nhing bign phdp cudng ché, bit budc chi thé phai thi
hanh. Vi vay cdc van bdn phdp qui phai dugc soan thao theo nguyén
tic qui pham nh&t dinh. Trong mdi ndi dung, ménh 1¢nh cy thé
ctia nha nude phdi duge néu thanh nhing qui pham tic 12 trong
46 ¢an néu nhidng vin d& sau: ‘

- Nhing dieu kién, hoan cinh va chi thé ma Nha nudc can
fac dong (gia dinh);

- Trong hoan canh dé Nha nudc muén chi thé pha1 xu sy nhu
th& nao {qui djnh);

- N&u khong thuyc hién ding va day di ménh lénh cua Nha
nudc thi Nha nudc sé xi ly nhu th& nao (ch& tai).

Trong cdc van ban phép qui phdi dac bidt quédn trigt tinh qui
pham, phai tdch ra tUng néi dung, nhing ménh lénh cia nha nudc,
it nhdt phai cé di 2 bd ph@n trén, con bd phan “ch& tai” cé thé
qui dinh chung & cufi van ban va cing co thé qui djnh & van ban
khdc. Cé cfu tao ndi dung cdac van ban nay theo tirng qui pham
thi méi dé huéng din d& thyc hign tao diéu kién dé& nhd, d& hiéuy,
ning cao tish nghiém tic va chit ché cia van ban Nha nudc.
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- NHONG YEU CAU VE HIiNH THUC cUA VAN BAN
PHAP QuI

Nhing yéu ciu vé hinh thdc d6i vdi van bin phép qui @4t ra
cho ngudi sogn thio vian ban nhiém wy la : phai sdp xép, b6 cyc
céc phiin cia viin bin mdt cich khoa hoc va logic; s} dung ngdn
ngd va van phgm 4Z phan énh y chi cia Nha nudc duge trung
thyc, khich quan, dé hiéu, dé thyc bipn va dd 4p dyng vdo thyc
t& cOng tdc quin 1y Nha nude.

Nhang yéu cau vé hinh thic clia vin bin phdp qui gdm o6:

1. Van bén phdip qui phai.cé két cfiu theo tieng chd 4@,
tirng thé loai hop 1y

Phai can cd xem van ban dé la quy&t dinh, chi thj, nghj quy&
hay théng tu dé xay dyng b§ cyc theo chuong myc dudi dang van
xudi) hay b8 cyc theo didu, khodn. Thudng cic nghj quyét, chi thj,
théng tu, dugc viét dudi dang viin xubi nhidu hon, con quyét djnh
hiu h&t duge bd cuc theo dang didu khoan ... la chu y&u,

D8i v6i cdc van ban phép qui viét theo th& logi van xubi, phai
dim bdo c6 b8 cuc theo trinh ty logic tir dat vin d& d&€n gidi quyst
vén d& va cufi cing phai cé k&t thdic vén da.

2. Cau viin trong cdic vain ban phdp qui phai ddm bao
nghn gon, 4l ¥, khéng trhng 14p, khong thira tit, thira
¥, khéng lac de

Trong céc van ban phdp qui ngudi soan thio phdi cAn nhic
khi si dyng ting cau van, ting thanh ng , ddm bdo cho vin ban
cé s8 t¥ ngd it nhit, ngdn gon nh&t nhung c6 thé phin dnh day
di ¥ chi va ménh 1&nh cta nha nudc khdng duge ding nhing tu
lam ngudi doc c6 thé hifu hai, ba nghla, dén tdi viec hidu sai myc
dich, hoic chinh ban than vigc duang td ng? 43 1am sai lac myc
tidu cda van ban.
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3. Trong vin ban phidp qui vi¢e ding ngdn ngid dién dat
cdc y phdi theo trinh tut ¥ trudc la co s& cda ¥ sau, ¥
sau nhim minh hoa, phat trién y trudc

_ Trong cdc van ban chinh thdc cia nha nude hién nay, trudc
khi ndu nhing qui djnh, nh@ng ménh lénh cia Nha nudc thudng
viin ban néu hoic gidi thich nhing td ngl, thanh ng? va nhidng
khdi niém méi & ngay phan dau van ban. Chdng han: “Trong van
bin nay, cdc ti ngd dudi day dugc hidu nhu sau...”

Trong cdc nghi quy&t thong tu, chi thi, cé thé st dyng nhing
td ngt da duge gidi thich hofic nhing ti ngd théng dyng dé gidi
thich, minh hoa cho nhing ti¥ ng®, khai niém mdi la trong tdng
vin ban. )

Can tranh tinh trang s dung nhing t¥ ng® chua duge xic
dinh mét cdch th&ng nhdt, hoic nhidng tit ngd la 48 phan dnh
nhing qui djnh va ménh Iénh cia nha nude, giy ra tinh trang
khé hi€u, khi&€n thyc-hién va dp dung vao thyc tién bi sai lac.

4. Ngon ngi s dung trong van ban phdp qui phai dam
bao tinh nghigm tic, ditt khodt, khong td canh dong
dai hoac bign luan

IWgdr n,d trong cdc vAn ban nay la phuogng tién phan anh y
chi cda cdc cd quan 6 thim quyén cia nha nude, né phii quan
triét sdu sic tinh nghidm tic , ddt khoadt va 16 rang, thé hién dugc
uy quyén va tinh vin minh, ljch sy cia nha nudec xa héi chi nghia,
mdt nhd nude cia dan, do dan va vi dAn. Ngay trong nhing van
ban khién trach d3i vdi ngudi c6 sai pham cing khéng duge lang
ma nhan phdm, danh dy cia ho.

Khéng nén ding nhdéng t¥ ngd béng biy, nhdng hinh anh
cau ky vdi 16i van ta canh dong dai hoac bién luan lam lac d& va
mét di tinh nghiém tdc trong cdc vin ban phap qui. Do ydu ciu
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s§ dyng déu edu-phii thin trong khéng g dyng 4 loai “dfu haj”
(7). “diu chdm than” (!). “d4u hing” {...) vd dfu “v.v...” trong cdc
vAn ban ph4p qui.

5. Tro;:g vin ban phdp qui chi dugc dung nhimg tir
thong dung, phd bién, khong dugc tiy tign dung nhing
tir ng cé khuyé&t tat

Ngon ng trong viin bén phdp qui phai ddm bdo sy trang trong
vi tinh dai ching, do d6 chi pha hgp vdi loai ti ngd théng duyng,
ph8 bidn quen thudc trong ddi sdng bang ngay, dugc xdc dinh la
ti phd théng dé tgo didu kién cho cin bg, cong nhan vién va nhan
dan trong ca nudc cé thé hi€u thdng nhat va thye hisn dong bo
trong toan quéc. Can dic biét tranh dang tir nga khuy&t tat trong
cdc vin ban phdp qui nhu: ding t¥ thi€u chufn x4c, ding tit dja
phudng, ti€ng léng, tI tuc tiu, tit qua cb.

- Ding tir thidu chudn xéc: sé phan 4nh sai lech noi dung, muc
dich cua van ban, ching han dung ti “phuang tién” 4 chi “bign
phdp”, ding ti “chue nang” d8 chi “nhiém vu” vv...

- Dang twr dia phuong, ti€ng léng: Chi c6 nhdng ngudi -4 mot
dia phuong d6, nhiing ngudi sdng téc ra ti€ng léng 46 lam &m higu
v8i nhau mdi c6 thé hi€u y nghia cia nhdng tir nay. Vise ding tu
dja phuong, ti€ng léng la khﬁug phu hgp trong cdc van ban cia
cdc cd quan Nha nudc.

- T tye tin: Dung loai tit nay sé vi pham tinh vin minh, lich
sy cia van ban nhung khong phai Ia khéng cé noi da tung sd dyng
trong cdc chi thj khi phé binh sy sai phamd thudc cép.

- Tir c8 : Gay ra sy khé hidu, tham chi lam cho cde van bin
bj lac hau, chdng han vn con cé v&n ban hién nay diung cdc t :
“thira hanh cong vy” dé chi hoat déng “nhan ebng tdc”, va tir “giao

wh&o, kh& udc” d& chi hoat dong “ky két hap dong”.
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6- Trong viin bin phdp qui phai chi trong k¥ thuidt trinh
bay, cich hanh van ré rang, séng sia, din dat § tudng
thich hgp véi d8i tugng thi hanh

- Khi soan thao cAn chia vin ban thanh cdc doan ldn, roi ding
cfic dau d2 &€ chi ndi dung cia tirng doan. Ding s6, hosic cht €
phén biét cdc doan, cic phan nhé tryc thudc thi ghi sau vao trong
d¢ lam ndi b4t cdc thong tin chinh clia vén ban.

Thi duy:
- Phan I: V& chinh trj - tu tudng
- Phan II: V& an ninh quéc phong
- Phan III: Ve van héa - xa hoi
1- Uu diém
2- Khuyét diém
a) Chd quan
b} Khdch quan
- Nhing théng tin vé s6 ligu thdng ké cé thé dung bang biéu

hosic do thj dé€ trinh bay, bifu thj duge cd sy phan tich, ca sy téng
hgp va dé hidu hon.

- Can gach dvéi nhing ¥, nhdng ti ngd quan trong dé€ nhin
manh théng tin, hudng ngudi doc chi ¥ tdi ndi dung, ¥ nghia cia
né.

- C6 thé viét chi in hoa holic x&p chd nghiéng nhidng tu can
nhén manh.

Trong van ban phdp qui ¢an lam_ sao cho ngudi doc dé hidu,
dé nhé theo phuong cham: giﬂ‘gin sy trong sdng cua ti€ng Viét.
Khi can, c6 thé dung mot s6 ti gdc Hén dé tang phan trang trong
vi uy lyc cia cdc van ban Nha nudc. Ching han cé thé thay tir °
“l&y nhau” bing “két hon”, td “chét trGn” bhang “hy sinh”, “vg
thi tudng” blng “phu nhén thi tudng” v.v... Ding ti E6T HiM
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c6 thé trdanh duge viée s dyng cdc td thé thién trong tigng Vigt
trong cdc van ban nhu: xay dung nha hé sinh, cim dai tidu tién
bita bai wv.v...

- Cdc tU chuyén mdn khdng quen thudc vdi ngudi doc thi phai
gidi thich. Cd¢ ti ngd cfu tao biing cdch ghép chid, mugn chi nude
ngodi, hay vist tAt lgi cng can phai gidi thich ré, ching han:

- Cholimex (COng ty xuft nhip khfu Chg Ldn)

" Quota xufit khfu (han ngach vé s§ lugng va thii gian duge
xufft khfu loai hang nh&t dinh do Nha nudc cip)

. Xufit cinh dién ODP (Doan ty gia dinh), thanh todn bling
L/C (tin dyng thu) v.v..

- Didu quan trong khi soan thido vin ban la phdi quan tam
d8n d6i tugng doc va thyc hién vin ban. Tu lic bat dau khao sdt,
soan dé cuong, vi6t phéic thio, sia chita, d&n khau kiém tra, duygt
lai ban théo phai luén hudng vé d6i tugng nhan vin ban.

Trong cic van bin can sip x&p cdc sy kién, s6 lidu, cic nguyén
thc, yéu chu phai nhdt qudan va.co qui tAc ré rang:

N&u 1a sy kign thi trinh bay t gin d&n xa, t¥ nho d&n 1dn,
ph8 bi€n trudc, c4 biét sau, chung trudc, riéng sau. N&u 1a 56 ligu
thi néu tSng hgp trude, chi tiét sau, eb thé diang phu lqc ‘dfnh kém -
véin ban.

Né&u dua ra céc nguyén téc thi cin sip x¢p: nguydn tic chung .
néu trudc, nguyén tdc cy thé néu sau.

Viée trich din phai ding ché cin minh chiéng, trich ding
nguyén vin, c6é dja chi, xuft xud ré rang, tiy theo myc dich, ytu
cau ndi dung van bin ma néu cdc sy kidn, s6 lidu, ménh 1énh,

nguyén tic cho hgp ly, khong chong ghéa, miu thudn trong khi
soan 'thao cdac van bak .phin-qui.
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Chuong III

~ QUI TRINH'SOAN THAO
CAC VAN BAN PHAP QUi

S S —

Sogan thio véin ban la m{t cdng viéc quan trong trong cdc co
quan nha nudc, ngudi thi hanh cbng vigc phai c6 dd khd nang
chuyén mén méi c6 th& soan thdo dugc vin ban c6 chét lugng t6t,
dat duge cdc yéu cAu va myc tiéu dat ra. Cdc cd quan cin td chic
cdng téc sogn thio theo mot qui trinh khoa hec gdm céc giai dogn
sau: Chufn bj; Socan d& cuong; Vi&t bin thio; Xét duyét va ky van
bin; Ban hanh va t8 chdc thyc hign van ban. '

I- GIAI DOAN CHUAN B|

) Trong giai doan chudn bj cAn djnh hinh khéi quat v& vAn bdn

dinh vift, xdc djnh dugc myc dich yéu chu cia vigc ban hanh vin
ban, tim hifu d6i tugng nhin va thyc hién viin bin 48 c6 thé scan
thio duge nodi dung van ban phu hgp. Trong bubc chusin bj can
phai:,

1- Djnh hinh khéi quit v ndi dung vén ban

Budc nay nén suy nghf va xdc dinh ra nhidng ndi dung chi



yéu cia vdn dé djnh vi&t, 1Am co 83 cho vigc thu thap tai liéu,
théng tin cAn thift d& viét vin ban hosic b6 sung, chinh ly, chon
loc cdc tai lidu théng tin da 6.

Can nghién cdu cdc chd truong chinh sich cia Ping & cdc
cp d€ dinh hudng cho chufn xdc. C6 thé xem lai cdc vin badn
trudc day qui dinh v& cdic vAn d& nay d€ kbic phyc nhuge difm.
Viéc nay con gidip ching ta ¥ thic dugc nhu ciu 48i mdi so vdi
van bédn ci tU¥ 50 - 60%. ;

Can suy nghi v xdc dinh ndi dung chi y&u cia cic phuong
dn d€ chon lya phuong 4n hgp ly nh&t. Viéc soan thdo vin bén
phép qui dd réit don gidn cing nén nbh4n thuc nghidm tdc riing:
Vigc dua qui tdc vao vin ban 1A nhim ditu chinh hanh vi cia con
ngudi do 46 khong nén xem thudng va tiy tién.

2- Xdc dinh muyc dich ytu chu clia vigc ban hanh vin ban

Trong giai doan chufn bj cAn xdc djnh xe;in van ban nay vi&t
ra d¢ lam gi? Nhiim gidi quyst vigc gi? Gidi han gidi quy&t d&n
dtu? Td cdc vin d¢ d6 ngudi vist mdi c6 co s¥ d€ cAn nhéc cdch
viét, gidi han khuon kh6 van bén, chon céch trinh bay hgp ly. Dong
thdi dya vao d6 A€ ki€m tra vige chufn bj théng tin, tu ligu da du
chua. D8i vdi nhdng vén d& c6 lién quan d&n quydn l¢i cia quin
ching & co 83, d€n thdm quydn va tréch nhigm cda cdc ban nginh
khéc, cAn t8 chitc théo luan, 18y y kién ciia quAn ching hoiic céc
ban nganh c6 lién quan d4€ viin ban phdn 4nh dugc sau sdt Igi ich
vA nguydn vong cla hg

M6t van bédn phép qui thudng nhim céc myc dich yéu ciu cy
thé nhu: ‘

- Hudng dén, giai thich va phé bi€n mt vain ban cia cAp trén.

- Qui dinh cdch thic thyc hién vi tri€n khai cdc luat 1¢ da

ban hanh trudc dé.

- Quyét dinh mdt chi trudng, mdt ménh Wnh trong quin ly.
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- Dén d8¢, chdn chinh cdc hoat dOng clia cp dudi.

- Ditu chinh ede qui pham phdp luat cho phit hgp véi yéu ciu
dit ra trong tinh hinh mdi.

3- XAc djnh 48i tugng tdc ddng cia van ban

Khi soan thdo viin bidn cAn y thdc dugc van ban nay viét cho
ai doc, ai thyc hign. Tic IA xét xem: vAn bin s& gii d&€n o quan
cip twén, cip tuong duong hay cdp dudi tryc thudc; gui d&€n tang
16p nao trong quan ching nhan dan: néng dan, cdng nhan hay tri
thic v.v... TYf 46 mdi c6 ciin ot dé:

- Lya chon cach' trinh bay van bin phi hgp.
- Ding ngdn ngid, vin pham nhu th& nido cho thich hgp

- Chon th€ thuc viin ban ndo cho phit hgp: quyé&t dinh, chi thj
hay thdng tu...

- Lya chon cdch viét, dua sy kién, sd lidu, lap ludn nhu th&
nao dé o6 mic thuydt phuc cao.

- Chon thdi diém ban banh c6 hidu qua nhat, ban hanh qud
sém hojc qud mudn 8¢ it tdc dyng.

il- GIAI DOAN SOAN DE CUONG

Can cd vao cdc yfu t8 nhu: pham vi diéu chinh cla van ban,
th€ thic cda vin ban, thdm quy2n ra vin ban va phuong thic quan
ly theo ch& d9 tap thé (nhu Jy ban) hay ch& 46 mét thi trudng dé
x4y dyng dan bai, soan dé cudng cho phi hgp.

1-XAy dung dan bai clta van ban

Can chon chi d& viin bdn cho sit hgp myc dich, yéu ciu va
thfm quy2n ban hanh viin bin sau 46 lya chon cdch trinh bay nhu
th&€ nao cho phd hgp vdi tén viin ban, théng thudng cé hai cich
lap dan bai chbo phu hgp vdi tadng chu dé van ban.
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Trinh bay theo cdc chuong muc dudi daﬁg van xudi: |

Phuong phdp nay ép dyng cho hiu hét céc loai vAn bin c6 thé
thic la: nghj quy&t, thong thu, chi thj. _

Trinh bay duwdi dang didu khodén héa: &p dyng phé bién cho
cic logi quy&t dinh (gobm quy&t dinh chung va quyé&t djnh riéng
bist).

Trong dan bai mdt vén ban thong thudng c6 ba phén chinh:
phin md dau, phan qui dinh va phan thi hanh.

a- Phiin md dlu viin bdn

Phin nay gom c6 nhing y§u t6 chinh sau day:
- Qudc hidu va tién ng:
CONG HOA XA HQ) CHU NGHIA VIET NAM
D& Lép - Tu Do - Hanh Phuc
Quéc hidu duge ghi 3 chinh giita vin ban.
- Tén co quan ban hanh vdn bén: Puge ghi @ géc trdi van ban.
Tén co quan phai viét ding nhu trong quy&t djnh thanh lap co
quan, khong dugce vist tt. D6} v8i co quan cé chic ning quan Iy
chuyén nganh thi phai viét ca t&n co quan chi quin cia minh &
phia trén va vi€t ddm nét hon. Nhing co quan cAn giao djch rong
c6 th& vist cd dja chi va dién thoai cd quan.
. 86 va ky hitu: Pay la phuong phép dsc dinh héa van ban,
tuc 1a dat tén goi cho véin ban. Sd duge danh thy ty theo nam va
theo tung loai vAn ban. Ky hiéu 1a ti vi€t tdt cia logi van ban va
tén viét tdt cia cd quan ban hanh van ban.

- Dia danh v ngay thang ban hanh van bdn:

Cin ghi cy thé dja chi cia tru sd cd quan, pht hgp vdi pham
vi hoat d¢ng cia co quan. Ngay thdng phai 1A ngay gdi vin ban di
(hostic 1a ngay théng qua va ky vin ban) cén ghi & trén dau cda
méi van ban dé tién ding ky vao sf va tién cho vidc tim kigm van
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bén, sip x&p luu tr? van bén.
. Ten logi (hinh thifc) van bdn v trich ybu van bén.

D61 véi van ban phap qui, myc nay viét dudi dja danh, ngay
thing ban hanh vin ban. Ph#n trich y&u phdi gon, ré, thé hién
duge mét cdch tng quat ndi dung cla vian badn. Ching han: t2n
van ban la chi thj, trich y&u cia vin ban la v® viéc xit Iy nhing
trudng hop xby clt tréi phép. Ch “vé vigc” trong viin ban cé thé
viét tdt thanh (v/v).

- Nhitng can cit d€ ban hinh vdn bén:

Pay la cd s3 @& ban banh vén bdn. Trong cdc loai van ban.
phAp qui bit budc phdi néu. Can cd dau tién phai la cdc van ban
phap qui qui dinh chic nang, nhitm vy, quyén han cia co quan
ra van bdn, ti€p d&n 1a t&n van bén phép qui qui djnh v& nhdng
viin dé ma ndi dung van bdn dé cAp, chi cin néu nhing can cu
phép Iy tryc ti€p ma khong cin thi&t phai néu nhing ciin cd gidn
ti€p dén ndi dung cia vin bin nay. Vi dy: mdt quyst dinh cho mot
ngudi nghi viéc c6 thé ghi ba cin o sau:

+ Can cd vao quyét dinh s6 ... v/v thanh lap S cdng nghigp
cia UBND tinh N.

+ Can cd vao chi thj s6... v/v giam bidn ch& hanh chinh.
+ Can cd vao chi tieu bién ch& cia S& cong nghiép do...

- Muc dich ly do ban héanh vdn bdn: DAy cing la mdt co sd
d€ ban hanh viin ban nhung khéng cé tinh chat bit budc, cAn néu
18n d€ thiy dugc dao 1y cla vigc ban hanh van bdn. Ching han:
Mot van ban phép qui sau khi néu céin ct phdp ly, thudng néu ly
do dao ly nhu: “D& chén chinh hoat ddng xuldt nhdp khdu”, hay :
“Nhdm tang cudng phdp ché& trén linh vyc luu théng phan phéi”.

- Thi tuc: Trén cd-s& de nghj cda cfp duéi hoic theo ndi dung
bién bdn cudc hop... d€ ra véin bin cho c6 trén, cé dudi, c6 ban
bac tap th€ th6ng nhat. Ching han: Trong cdc van ban phédp qui

26



vé khen thudng, ky lugt thudng 6 thi tyc la:

+ Theo d& nghj cia dng trudng phong t8 chic cdn bd...
hodic:

+ Theo bidu quyét ghi trong bién bin cudc hop hoi dong ky
luAt ngay...

b- Phin néi dung (hay phiin qui dinh)

DAy 1A phlin trong tim ciia vAn ban, tiy theo cd cfu riéng cla
mdt véin bdn mad phan nay dugc dién dat bing cdc chuong, myc
(duéi dang vin xudi) holic bing cdc didu, khodn cho phi hgp, va
tién vigc dp dyng thi hz‘mh

- N&u viét dugi dang viin xubi vdi céc chuong myc: thi néu
&4 cdc sy kién, y tudng, s§ litu, ménh 1&nh va céc ché tai cia van
bén theo ding ¥ chi cia co quan ra van b:in dugc néu chi tigt hon
& phan d& cuong cia vén bén.

- N&u viin bdn bao gbm nhi®u qui pham phdp luat cb thé trinh
bay dudi dang di2u khoan duge, thi nén thyc hién didu khodn héa
vin bdn, cé tdc dyng d& nhd, tign viéc trich ddn khi dp dyng va
thi hanh. Diéu khoan héa van ban thudng chia thanh:

Phan..
Chuong...
Muyc ...
Pidu...
Khean...

Tigt...
Céc ditu khodn ghi nhu th& ni3o lai tdy thufc ky thuat va
phucng phép lam nhu th& nao d€ ddm bdo chc yéu cAu vd ndi dung
va hinh thd¢c da néu ¢ chuong trudc. . .

c- Phin thi hanh phan nay c6 cdc yéu t6 nhu:
- Chi thé€ thi hanh (thyc hién va dp dyng): thudng van bin
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néu gidi han cdc chi thé thi hanh va o6 vian bdn con nmdu cde chi
th& phdi hgp thi hanh. DP8i véi van bin dp dung phdp luat thi bit
budec phai néu dich danh d448i tugng thi hanh.

- Higu lyc cua vin bdn:

Hi¢u lyc v& thai gian: Trudc day mdt s8 van bdn thudng qui
dinh theo cdc cong thuic sau: “Van bdn cé hidu luc k€ ti ngay ky”
hoic “Van bdn ¢6 hidu luwc k€ tir ngay ban hanh”. Qui djnh hidu
lyc nhu vay la khong chinh xdc vi ndi dung tinh than cta né chua
dugc phé bién t8i quan ching nhan d4n va cdc chid thé thi hanh
khdc thi ho lam sao hiéu va thyc hién theo ménh lgnh dé duge.

+ Qui dinh hiéu lyc v& thdi gian trong cédc vAn ban phdp qui:.
Nén lui lai mét khodng so véi ngdy ban hanh, dd d4€ tuyén truyén
phd bi&n cho cdc chi thé thi hanh hiéu duge tinh thin va néi dung
vén ban, d& ho cé diéu kién hiéu ding va thyc hién ding. Néu ho
hifu day dd ma lam sai ta cing c6 cin cu phdp ly d& xi 1y he cho
xac ddng.

V@& hi¢u lyc hdi t8: theo nguyén tAc phdp ché thi viin ban phédp
qui ndéi chung khdng cé higu lye hoi t&, trit trudng hgp van ban
nao dem lai quyén igi cho i tugng thi hanh nhieu hon so véi van
ban cii thi c6 thé dung hiéu lyc hdi t&, nhung phai ghi ré vao vin
ban dé.

+ Hi¢u lyc vé khdng gian: Can néu ré6 pham vi dap dung va
gidi han tdic ddng vé lanh thé cia vin ban dugc 4p dung trong ca
nudc, trong pham vi mét dia phudng hay trong mét hoac mot so
nganh nhit djnh. Néu vin ban do thi trudng modt nganh, hoac
chinh quyén dja phuong mét tinh ban hanh ma khéng qui dinh
hi¢u luc vé khong gian thi duong nhién né cé hiéu lyc thi hanh
trong pham vi trich nhiém quan ly cia cg quan ban hanh van ban.

- Xiz Iy van ban ci: Thong thutng cdc van bin phdp qui cé
hi¢u Iyc chung dugc ban hanh ¢€ thay th& nhdng van ban cd da
lac hau mét phan hay toan bo. Nhung cing khdong loai tri kha
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nAng van bdn dugc ban hanh 4€ didu chinh cdc quan hé x4 hdi ma
d&én giai doan nay nhd nuée thiy cAn phai didu chinh biing phdp
luAt. Vi dy: chi thj cia’ UBND tinh X v& viéc cim quén ca phé om,
ch phé dén mé.

Vigc x& 1y vin ban cd thudng theo cdng thic “nhifng qui
dinh trwde d8y tréi véi van bdn nay deu bdi bé". Cong thiic nay
rit bat titn cho viée thi hanh phép luat, vi cing mét linh vyc
nhung cé nhidu viin bidn diéu chinh, chd thé thi hinh khé x4c djnh
h&t duge nhiIng ndi dung ndo trong vdn ban ndo cdn hiu lyc.
Phuong phap t6t nh&t 1a xdc dinh rdé diéu ndo trong vAn ban ci
hofic toAn b ndi dung van ban trudc dAy (ndi rd tén, s§ va thyi
gian ban hanh vin ban d6) khong cdn hiéu lyc thi hanh hodc qui
djnh: van ban mdi nay sé thay th&é vin bdn cd cé tén, cé s6 va
nghy thang ban hanh trudc dé. Cdch lam nay rat tién cho viéc tra
ciu va thi hanh phap luit.

Trén daAy la todn b¢ nhing di€m chinh y&u trong dan bai cia
mot viin bdn phdp qui trinh bay theo hai phuong phéap: viét dudi
dang viAn xudi vh viét dudi dang ditu khodn.

2. Soan d@& cudng van ban

Viée soan dé cuong van bdn la ghi tém tit toaAn b) nhiung y
tudéng, nhing ménh lénh dinh viét nhim phyc vy chi d& van ban
r6i sip x€p vao trong khung cda phin, chuong, myc , didu... da
duge xAy dyng trong dan bai.

P& cudng méi chi 14 nhing y tudng, nhdng qui dinh, nhdng
ménh 16nh cd bin phii cé trong viin ban dugc thé hién biing nhing
gach dau dong, nhung can phdi chi tit va dd y chinh. Lam dé
cuong ky 1a tigt kidm dugc théi gian viét thanh badn thio sau nay,
tranh cho ban thio phai xéa di, xda lai nhidu [An. Soan thioc dé
cuong cang ky, cang chi tiét thi ngu’fn viét git dugce chd déng, shp
x&€p dugc y trudc y sau, gita cac phian cé sy can ddi vira day du,
vita r6 rang. Co th& néi, soan d& cuong t8t la dam bao hoan thanh
viec xay dung vAn ban téi 80% roi.
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Sau khi soan 48 cuong xong, nén tranh thd y kién tham gia
g6p ¥ cia nhdng ngudi c6 kinh nghiém soan thao van bdn hojc
trinh ngusi phu tréch duyét trude d& c6 sy b8 sung diéu chinh can
thiét cho d& cuong van ban cang hoan chinh cang 84, tranh dugc
nhing sd hd thi€u sét ddng ti€c trong ndi dung vin ban va ci giai
doan thyc hign van bin.

Ill- GIAI DOAN VIET THANH BAN THAQ

Viéc viét ban thio chinh la lam cho nhi#ng y chinh trong dé
cuong duge thé hign trong cdc doan van, cAu van va cé nhdng mdi
lian k&t ¥ gich v4i nhau chiit ché,

Viée vidt ban thio thanh vin nén tidn hanh lign tuc d& gid
cho khéi dit mach y, dong suy nghf ciia ngudi vi€t khdng bj gidn
doan va bao dam cho 13i van théng nhat t& dau d&n cudi.

Néu van ban cé néi dung dai, khé viét mét mach toan bd thi
nén vi€t mdt mach nhéng phin, nhing chuong trong vin badn mot
ciach duit diém. '

Sau khi viét xong nén kiém tra xem xét lai:

- Trgng tdm cia van ban da dugc thé hién ro trong kifu bd
cyc nhu th& nay chua?

- Phugng phdp lap ludn cé doan nao chua chat ché khéng?

- Lai vain ¢6 nghiém tic, dit khoat, ro rang va dé hiéu khong?
ba thyc sy phu hgp vdi logi hinh van ban nay chua?

- Tk ngd si dung di chudn xdc chua? Cé tit nao thifu vin
minh, trang trong cAn phdi thay khéng? Cé tir nao phai gidi thich
théng nhit cdch hiéu khéng?

- Con cbé cac 16i ngd phdp va 16i chinh td khong?

- Cé ¥ nao, tir nao thira khong? Can thém vac nhdng ¥ ndo,
td nao?
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Vide ki€m tra xem xét n€u duge thyc hién cang nhisu [an cang
trdnh cho vin bdn khéi nhidng sai s6t, khi€ém khuyét. C6 thé nhd
nhi@ng ngudi cé kinh nghidm trong soan thio van ban phdp qui
hosic thidm chi c6 th€ nh¥ ngudi c6 trinh 40 tuong duong v6i nhing
chi th8 & phai thi hanh van bin nay doc thi xem da hifu va nhan
thitc diing, d4y dd tinh thAn cda vaAn ban hay chua dZ nhim bd
sung, sia chda, che thit hoan chinh trudc khi trinh duyét ky.

IV- GIA1DOAN XET DUYET VA KY VAN BAN

Nguwdi c6 trdch nhidm soan thao van bin tide 1a 1am chitc nang
tham mtru quan trong cho thu trudng duygt va ky vian ban duge
day 44, chinh xdc. Vi vay, ngudi tryc ti€p soan thdo cing cin truc
ti€p ra soat lai viéc in &n, ddnh mdy trudc khi trinh thd trudng
ky.

Thi trudng cé trich nhidém xem xét, duydt va ky. Day la nguoi
dugc phdp luit giao thdm quygn. Thd trudng phai chju trdch
nhiém phap ly 16n nhit vé ndi dung van ban minh ky, do dé du
ban d&n déiu, d6i vdi cdc viin ban quan trong cing can cd sy dau
tu xét duyét chu ddo trude khi ky.

Nguyén tic ky vin ban chi nén tdp trung viao mét ngudi (trid
trudng hgp phdp luat qui dinh phai cé6 nhigu ngudi ky). N&u trdch
nhiém ky vin ban khdng t&p trung vio mdt ngudi thi c6 th€ phat
sinh chdng chéo, mau thudn. Khi da phan cdng chic trich ré rang
cho cdc cdn b linh dac ky cdc loai van ban khac nhau thi can .
chdp hanh vigc ghi ky hiéu banh chinh trede khi ky. Ching han:

KT: 1a ky thay, trudng hgp ngudi cip phé trong co quan duge
thd trudéng phan céng va iy quyén ky loai véin ban nao cing phai
ghi ky higdu nay.

TL: la thua I¢nh, day 13 trudng hgp thd trudng co quan iy
quyén cho cdn b lanh dao dudi mot cdp ky thay minh trong pham
vi nhing loai van ban dugc phdn céng.
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TM: 1a thay mat tAp thé ky. D6i véi co quan lam viéc theo
ché 46 tap th&€ nhyu chinh phi, Uy Ban Nhan Dan cdc c&p, van bén
clia nhing cd quan nay L‘bao_ gid cing c6 chd TM, nghia 12 ngusi
ky ludn ludn dudi danh nghia thay mi#t tap thé.

Chudc vy cia ngudi dugc iy quyén bén trén hosc phia dudi cha
ky phai déng ddu chic danh va dfiu ho tén ngudi ky.

Sau khi ky thudng gén lién véi cOng tic déng d4u vao van
ban. DAu_dige A6ng bén trdi va tram lén khoang 1/4.chi? kv Cha
ky va dfu déng trong vin bin nhim ddm bao tinh hgp phép cia
vain ban, phai tdn trong nguyén tic déng ddu: van ban phdi c¢6 chid
ky i mdi déng déu.

Dau ghi muc 46 mAt hodic khén thi d6ng § goc trén bén tréi
dudi ché ghi trich y#u cia viin ban. Ddu hidu vé mie 40 mat gdom
c6: “Mat”; “T6i mat”; “Tuydt mat”. Dau hidu vé muic 46 khén gdbm
cé: “Khén”; “Thugng khdn”; “Hda tc”. Mdic 46 bi mat va muc 49
khiin cAp do ngudi ky vain ban quyét dinh.

Dgi vdi cdc thu trudng theo chuc trach duge ky vao cdc vin
bing, huan, huy chuong vdi s& lugng nhiéu c6 thé duge khdc dau
chi ky d€ trdnh tinh trang c6 lic mét modi khién hinh dané chid
ky khéng dong nhat v6i chd ky da dang ky va thong bdo téi cac
don vi cd lidn quan.

V- GIAI DOAN BAN HANH VA TO CHUC THUC HIEN

VAN BAN

Viéc ban hanh van ban phai duge ti€n hanh trude thdi han cé
hidu lyc clia vin bin mdt khodng thdi gian phu hgp dé€ c6 thé td
chite tuyén truyén phé bign, hudng dén cho cdc chi thé cdch thuc

thye hién nhitng qui dinh va ménh lénh trong van ban. Phdi chon
- thi gian va hoan cdnh nhit dinh d€ ban hanh cho phi hgp vdi
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tdm ly d6i tugng thi hanh, nhu cin c¥ vao khdong khi chinh trj,
du lugn dang 1én dn hojc ddi hi phai chan chinh hoat ddng tidu
cyc nae d6, ban banh trude djp 18 ky nigm 48 k&t hgp véi khéng
khi chink trj cia ngay 18 ky nigm ma dong vién, t6 chéc cho quan
ching ty gidc chdp hanh nghiém chinh trigt dé.

Trong noi b ca quan 6 chic ning ban hanh va t6 chue thuc
hién can cé sy phan cdng hgp Iy cho céc ban nghnh cung phéi hgp
thye hign. Céc cdn bp tham muu téng hop giip thi trudng trién
khai van bdn bling nhidu hinh thic thich hgp nhu: g3i van ban tdi
cdc co quan c6 trich nhiém thyc hién, vi&t bai gidi thich, hudng
din, dfng vién, khuy&n khich k&t hgp néu ¥ nghia vd thAm quan
trong cia vidc ban hanh van bdn. Phai thudng xuyén theo dai vide
thuc hi¢n va téng hop tinh hinh, bdo cdo két qua cho thu trudng.

Tai van phong, khi ban hanh van bin cdé nhiém vy phat hanh
kip thdi va ding qui dinh nhu: ghi s6, ghi ngay phat hanh, déng
diu, ghi luu vao s8 gdi di, lvu van ban... b4y la nhdng cong cu
thiét thyc d€ theo dé6i vige thuyc hién viin ban.

Néu chu ddo hon o6 thé md 16p bdo cdo vien dé tuyén truyén
huéng din viéc thyc hién van ban tdi cdc cg quan va quin ching
9 co 83. C6 dieu kign thi tridu tap nhing cd4 nhin va t§ chic o6
trdch nhigm thyc hign viin ban t8i hoc tap va hudng din vigc td
chic thyc higén cho chu ddo.

Soan théo van ban la mot vige lam quan trong trong nhang
khAu cong tdc hanh chinh cia cdc co quan nha nude. Van bdn cé
chdt lugng t&t hay xdu ddu c6 anh huéng tryc ti€p d&€n hidu lye
va hiéu qua cbng tdc cia co quan. Do d6 vide sogn thdo van ban
phai duge ti€n hanh mét cdch than trong ty my. Cdc co quan phai
d6i xi vdi cdng tdc ndy nhu modt cdng tic khoa hoc thyc thy, khong
thd lam dai khai, thi&u trich nhigm duge. Mubn bao dam chat
lugng cong tic soan thao van bén, ngudi cé trdch nhiém soan thao
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phéi c6 &i cdc didu kién nhw:
- Phii c6 trinh 40 viin héa, khd niing ly ludn nhét dinh.

- Phaj c6 kinh nghiém thyc tién v& cbng tdc quan ly, cé cic
ngudn théng tin day d¢ vé tinh hinh dja ban quan ly, ché trudng
chinh séch ciia cfp trén. C6 nhu viy mdi 4i kha nang diéu chinh
phip luat theo sit vdi sy bifn dfng cua cudc slng.

- Phai c6 nang lyc buit phap lam tién d& cho cdc giai doan
sogn thao van ban. Day la hanh trang thiét y€u cia ngusi bién tap.

- Phai ¢6 dao ddc trong sing va trung thyc d€ nAm bit va
phan dnh ding y do cia ngudi linh dgo 4 soan théo van ban va
t8 chic hudng dén, gidi thich van ban ding v4i ndi dung biu quyst
clda tAp thé, hoac ménh l¢gnh cia thd trudng.



Chwong IV

KY THUAT SOAN CAC VAN BAN
PHAP QUI THONG DUNG

I- SOAN THAO NGHI QUYET

1. Vai trb cia Nghi quy&t vi nhidng trudng hop cin ra
nghi quyét

a- Nghi quy&t la mét hinh thitc véin ban phdp qui ding df ghi
lai mQt cdch chinh xdc nhing két lugn va quyst dinh cia hdi nghi
tdp thé trong cdc co quan nha nudc v@ nhing vAn d& thudc chi
truong, chinh sdch, k& hoach, bién phdp va dugc théng qua theo
mét thi tyc nhdt djnh do phdp luat qui dinh.

b- Nhing trudng hgp cAn ra nghj quyét:

- D8i voi QuSc hdi, iy ban thudng vy Qudc hoi thi nghj quyét
la van ban ghi nhén sy théng qua nhing vidn d& thudc thdm qufén
dugc dua ra thao luin. Sau 46 cd sy b;éu quy&t d8 chon mdt giai
phdp nhiim t6 chdc thyc hién vao thyc tifn d4t nudc. Thong thusng
phai duge trén 50% s§ dai bi€u c6 mit tdn thanh. Riéng viéc thong
qua hién phdp thl phai cé trén 2/3 s& dai bi€u c6 mat tin thanh.

- B6i vai chinh phd, ra nghj quyét dé théng nhit cdc chi
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truong chinh sich 16n vé cdc mat chinh tri, kinh t&, van héa, xa
hdi, cdc nhigm vy ké hoach nh#nudc, ngAn sach nha nudc va cdc
cbng téc quan trong khdc cda chinh phi dé quén 1y va diéu hanh
céc nganh cic cdp thyc hién mét cich théng nhét, déng bd.

- Hoi dong nhan dan cdc cfp ra nghj quyst d€ théng qua céc
k& hoach, quyét toin ngan sich dja phuong, quyét dinh nhing vin
48 v& phat tri€n kinh t& - xa hdi, an ninh qubc phdong. Hudng din
vidc vAn dung cdc chinh sich phap luit cia Nha nudc vao hoan
canh dja phuang.

- Nghj quyét lign tich cia mdt co quan nha nudc véi mot hodc

mot s6 co quan lanh dao doan thé, quan ching, t8 chuic xa hdi c6

lidn quan tdi hoat dong cia tht ca cdc ed quan, t8 chee, doan thé
dy hop. Vi dy: D& gidi quy&t nan that nghlép trong thanh nién, Uy
ban nhan dan tinh va Ban chfp hanh"tinh Doan dad hop hé¢i nghij
va ra nghj quyét lign tich.

2. K&t cfu ciia mdt ban Nghi quyé€t
Nghj quyét thudng cé 3 phén chinh sau:

- Phan thi nhdt: Néu can cd ra Nghj quyét.

. Pban thd hai: Ghi nhifng ndi dung thdo ludn va quyét dinh
chc gidi phap ma cdc thanh vién hoi nghi da bifu quyét.

- Phan thd ba: Bién phip td chic thyc hi¢n.
3. Cdch thitc xAy dung ban dy thdo Nghi quy&t

Dya vao bd cuc trén day cia Nghj quyét a8 xay dyng ndi dung
dy thdo Nghi quyét

a- Cdch viét dw thdo phiin cin ci d€ ra Nghi quyét

"Cédch dua ra cdc can cd cia Nghj quy&t nhu thé nao d& cé tac
dyng ly giai m{t cich hgp ly va hgp phdp viéc ban hanh nghj quyét
nhiim nang cao sy nh&t tri va ty gidc thyc hién cho cac chd thé
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thi hanh cé th8 c6 nhitu 'l_‘} do nhu: cAn phdi giai quy&t nhing tinh
hinh thyc t& dang dat ra mdt cdch cAp bdch; c6 nhing phan dnh
hofic nguyén vong cia déng ddo quan ching thé hién qua sy khifu
t8 va ki€n nghi; hojic c6 thé do phai trién khai viéc thyc hién cic
chi trudng, chinh sach, phdp luat cla céc cd_quau}lénh dao, co
quan quan ly cip trén v.v.. nhung cing cé thé chi cin néu mét
Iy do la di. '
b- Cdch soan thdo phiin noi dung cia Nghi quyét

Phin nay cAn tAp trung néu nhing vian dé trong tAm clia Nghj
quyét. Trude khi néu nhing quyét dinh vé cdc gidi phap va nhiém
vy, myc tidu ¢an trinh bay mét s8 sy kién thyc t&, nhing yéu chu
vi nguyén vong clia quan ching nhan ddn, nhing nhan xét, danh
gia tinh hinh nhung phai that ngén gon dd y d€ lam co s§ cho cdc
quyét djnh, khong nén binh luan, phan tich dai dong.

Trong phAn quyét dinh cAn néu ré nhing ndi dung cong viéc
cAn lam thianh cdc nhiém vy, myc tidu chung vd cdc nhiém wy,
myc tidu cy thé trong tirng thoi gian. Tiép d6 12 néu nhiing phuong
hudng va giai phdp thanh cic chi truong, bién phdp cy thé d€ thyc
hién cac nhid¢m vy, myc tidu trén. Noi dung cia mdi vAn d& quyét
djnh phai dién dat riéng thanh ting dé myc. Y tudng .cua ting
v&n dé phai ré6 rang, chinh xdc, lp luan phii chat ché, vige ding
ti¥ ngd phai nghidm tdc, minh bach. Cé nhu vy mdi giip cho ngudi
nghidn citu va thyc hién nim dugc nhing ydu ciu trong tAm cia
ban nghj quyét c6 nhi¥ng vin dé gi di dugc quy&t dinh. Trach
nhiém cia ho phai giai quyét va thyc hi¢én nhdng céng viéc gi?
Khi thyc hién cbng viec 46 phdi qudn trist phudng cham nguyén
tic nao? Cdc bién phdp nao c6 th€ 4p dyng 4& gidi quy&t cdc nhiém

vy d67? '

¢- Cdch sogn thdo phiin 18 chirc thuc hién

Trong phAn nay phdi ndu 16 cic chd thé ¢ trdch nhig¢m t§
- chitc thyc hi¢n. Trong 46 phai néu rd cdc chi thé ¢ trdach nhiém
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chinh va cdc chi thé cb trach nhié¢m phéi hgp t8 chdc thyc hién.
Trong 46 xdc dinh mdt cich cy thé nghia vy vd quy2n han cia
ting cp, ting nganh, ting t§ chic vh t¥ng cd nhén, ngoai ra
phan nay cing phdi qui dinh cdc bién phdp bio ddm v& vit chit
va tinh thin cho viée thyc hién thanh cSng nhing nhiém vy va
myc tiéu ma nghj quyét diit ra.

4. Dy thio mlu Nghj quy&t that I
Tén co gquan Cdng hda xA hdt cha nghla Vidt Nam
88... ] Ky hiéu tét Déc fap - Ty do - Hanh phic

(Dija danh) Ngay... thing... ndm... ~

NGH| QUYET
Cua...... (t&n co quan)
Va vite......... ..(Trich y&u nbi dung)

. Can o ...(van ban qui dinh chdc nang, nhi}m vy)
- Ciin et ... (néu cdc chi truong, chinh sich cip trén)
- Theo d& nghj cua...
1/ Tinh hinh chung
- Uu diém
- Khuyét diém
I/ Nhidm vy, muc tidu, chi truong, big¢n phdp thyc hién
1. Nhié¢m vy, myc tiéu chung
2. Nhigm vy, myc tiéu cy thé ting thai gian
3. Céc chi truong va bign phép thyc hién cdc nhié¢m vy, myc
titu da de ra.
my T chuc thyc hién Nghi quyét

38



1. Chi th€ c6 trach nhidm chinh
2. Ch thé c6 tréch nhism ph6i hop (n&u cb),

3. Bi¢én phép bdo dim v® vAt chAt, tinh thAn (ndu c6)

Ndi nhén TM / (tén co quan)

Chuc vy
(Ky, déng d&u)

- Luu He va tan

4- Dy thio miu Nghj quyé&t tha II

Tén co quan Cong hba xi hdi chi nghla Viét Nam
S8... / Ky hibu it Doc Bp - Ty do - Hanh phic
NGH| QUYET

Ve viéc........... (Trich y&u ndi dung).

-Cén ct ... (van bdn qui dinh chdc ning, nhitm vy)
- Can cd....... (Céc vin ban céip trén vé chd truong, chinh sdch

- Theo d2 nghij cia..... (n€u cé)

QUYET NGHI

Digu 1: (N2u cdc muc tidu, phuong hudng)
Ditu 2: (Cic chi truong va bién phdp thyc hién)
Dieu 3: (Giao trich nhiém cho céc chu thé thuc hién)
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Ditu 4: (Thoi gian, dja diém thyc hién va x@ 1y cic van ban
cii (n&u cé), t6 chic tdng két bdo cdo k&t qua...)

Ndi nhan _ TM / (t&¢n od quan)
- Chic vy

- (Ky, déng diu)

- Luu

il- CACN SOAN THAO QUYET DINH

1. Vai trd ciia quy&t dinh va thim quy2n ra quyé&t dinh

Quy&t dinh la mét hinh thdc van bdn phdp qui duge dung rét
phé bi€n trong nhitu co quan, t8 chitc va doanh nghigp. Quyst dinh
duge xay dyng theo mét trinh ty nhit dinh nhim t8 chitc va dieu
chinh cdc hoat dong xa hdi cing nhu hanh vi cia con ngudi dé
thyc hién chudc ndng quan ly cla cdc cd quan, t8 chic.

Quyé&t dinh 1a mét phuong tién rit ning ddng, sdng tao, dugc
sit dung d€ chuyén cdc tinh hu&ng thuc tei sang ciac tinh huéng
mye tidu. Quyét dinh cing 13 phuong tién co ban dé ngudi lanh
dao thyc hign cdc ménh lgnh va ndi dung quin 1y cla minh tdi
cdc ¢6i tugng quin ly.

Higu lyc phdp ly cia quydt dinh duge gisi han trong mdt thai
gian va khéng gian nhat dinh. Trong thyc t§ cé hai loai viin ban
quyét dinh la quyét dinh chung (cé chia dyng cdc qui pham didu .
chinh chung tdi nhigu ddi tugng quin ly) va quy&t dinh riéng biét
c6 higéu lyc d6i véi tiung chi thé cy thé trong mot thoi gian xdc
dinh. Trong cdc co quan, t8 chic, loai quy&t dinh ridng bidt thusng
nhidu hon quyét dinh chung. . -

Thém quyén ban hanh quyét dinh chung: Theo tinh than Hién
phdp 1992 thi cdc chi thé sau day c6 th&m quy2n ban hanh quyét
dinh:
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Québc héi;
Uy ban thung vu quéc hoi;
Chi tjch nudc;

]

Tha tuéng chinh phu;
- B trudng va cédc thi trudng cd quan ngang bd;
- Uy ban nhan dan céc cip.

Quy&t &jnh ¢6 nhidng dic tinh rieng khic vdi nghi quyét. Dé
1a tinh kip th&i, tiéc 13 phii ban hanh ding thoi diém néu 48 mufn
sé khong cé hidu qua.

Thém quyBn ban hanh quyét dinh ridng: D6 vdi tit cad cdc co
quan, cic td chic, cdc doanh nghiép cé chic ning quan ly hanh
chinh, quan ly kinh t& vi quan ly ndi by déu cé quyén ra quyét
dinh 4€ quan 1y va didu hanh chi thé la d6i tugng quan ly d€ 4p
dyng phdp luit vao cdc qud trinh quan ly, cdc chi thé quan ly nhu
quy&t dinh vé t8 chdc cin b, gom d8 bat, bd nhié¢m, ti€p nhén
vao bién ché€, khen thudng, ky luéit: Qua 46 ching ta thay thdm
quyén ra quyét dinh ring biét la tudng 46i phé bién & tAt ci cdc
cd quan, t8 chuc va doanh nghigp c6 hoat ddng quin Iy néi chung,
o6 trdch nhiém thyc hié¢n va 4p dyng phédp luat trong chdc ning,
thdm quyén cida ho.

2. Cdch thifc soan thao cdc ban quyét djnh

- Do quyé&t djnh duge si dung dé gidi quyét nhidu viéc khic
nhau, trong nhiéu trudng hgp khdc nhau cho nén cach thdc xay
dyng b8 cyc va phuong phdp trinh bay ndi dung cing phai thye
hién cho phi hgp vdi myc dich si dung. Tuy viy cdc ban quyét
dinh théng thudng vAn c6 cic diém chung nhu: Quéc hiéu; dia
danh va ngay thing ra quy&t dinh; s8 va ky hi¢u; Tén goi, trich
y&u va ndi dung quyét dinh. Trong phan néi dung cé hai phan nho
la:
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- Can cd ra quydt dinh (phi&n vién dén ly do);
- N¢i dung cdc ménh lanh.

a) Trong phan can ci: Cén dya vao cdc ngudn van ban quy
dinh chdc nang nhigm vy duge giso, van bén cia Ding, cia cip
trén, ngoai ra con can cd vao tinh hinh thyc t& doi héi phai xd ly
kip thoi.

k) Trong phlin ndi dung: Cén ndu ré cdc ybu cAu va ménh
l¢nh ma co quan ra quy&t dinh xdc l4p cho chi thé téc dong; cic
phuang tién va bidn phip chn c6; Thai diém phai hoan thanh; Tréch
nhi¢m cia cdc chi th€ phai thi hanh quy&t dinh.

- Trong loai quy&t dinh chung: c6 thé trinh bay theo cic de
myc chi khéng bt budc phai didu khoan héa. Trong céc d& myc
cia bin quyét dinh chung can ghi tryc ti€p ndi dung cdc ménh
lénh, cdc yéu chu da dugc chi thé quan ly quyét dinh ma khong
cAn c6 nhin xét, dénh gid trudc khi di vio cic ménh 1génh, yéu ciu
nhu cédch trinh bay ban nghj quy&t hosc chi thj.

- Trong loai quyét dinh riéng: cAn sogn thanh cdic didu khodn
khdc nhau thé hién cdc ménh Ignh, cic ydu chu rét cy thé va thit
thyc cho chi thé tic dong.

Ching han:

_ + Trong loai quyét dink vé t8 chic bd may thudng cé 4 y, mdi
¥y dugc trinh bay thanh mét didu khodn nhu sau:

Bidu 1: Quyé&t djnh thanh lap co quan, don v c6 tén gi? Thanh
lap ngay thing nim nao?

Dieéu 2: Chic nang, nhi8m vy, quydn han céa t§ chdc bao
gom...

bieu 3: B:én ch& t8 chdc b6 may (t6ng s& bién ché, cdc bo
phan...), try sd dat tai..

bidu 4: Trach nhi¢m thi banh quyét dinh (co quan nao, cé
nhan nao... chju trdch nhig¢m thi hanh quyét dinh nay).
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+ N6i dung cd ban cila loai quyét dinh vé nhén sy thudng co
4 didu khoan sau:

Digu 1: BS nhi¢m ai? Didu dong ai? V& don vj nia?

Ditu 2: Quyén l¢i (luong, phy cip duge gidi quySt nhu th&
nao?)

bidu 3: Trdch nhi¢m thyc hién (Nhing cd nhan, t§ chdc nao
c6 trdch nhidm thi hanh quy&t dinh nay?)

Didu 4: Thdi gian c6 higu lyc cia quy&t dinh (T nghy nao?
D&n ngay nao?)

4- Dy thdo mAu quy&t djnh chung

Tén co quan Cong hda x& hdi chl nghia Viét Nam
86... {Ky hidu) Béc lkp - Ty do - Hanh phiic

Dia danh, ngay... thing... nam

QUYET DINH CUA (TEN CO QUAN)
Ve vigc... (Trich y&u ndi dung)

(Tén co quan...)

- Cén ct... (vin bdn qui djnh td§ chuc co quan)
- Can cd... (viin ban qui dinh chi truong...)

- Theo dé& nghj...

QUYET DINH

Myc I ‘1 (c6 thé 1a phan - chuong - didu. )
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Muyc 11 %
NGi nhan Chua ky va déng ddu.
... dé thi hanh
... dé bdo cao
... d&

(1) N§i dung cac ménh 1&nh vi yéu cu
(2) Trdch nhiém thi hanh, hidu luc thii gian, khéng gian.

lil KY THUAT SOAN THAO MOT BAN CHI THI

1. Vaj tro, tdc dung cta chi thi

Chi thj 14 van ban phdp qui ditng d€ truyén dat cic chd truong
chinh sdch, bién phdp quan ly, chi dao viéc kién toan td chic, chén
chinh cong tdc, giao nhiém vy va don d8c cic co quan cidp dudi,
ciac nganh, cdc cAp thyc hién nhiém vy cia chinh quyén nha nudc.

Chi thi 14 mét hinh thdic vain bén phdp qui c6 tinh cudng ché,
nhung né khdc vdi nghj quyét va quyét dinh & diém cd ban la: Chi
thi khong dé ra nhilng chi truong, chinh séch mdi ma s dung
chii y6u d€ truyén dat ndi dung cdc nghi quydt, quyét dinh... va
lugt 1¢ khéc, don déec, chéin chinh viéc thic hién céc chitc nang
nhiém vu da gico. Trong chi thj c6 th€ qui dinh cdc bién phap aé
bdo dim cho viéc thyc hién cdc cha truong chinh sdch phdp luat
dudc khian truong va nghiém tic hon.

Theo hi€n phdp 1992 thi cdc chi thé sau day c6é thim quyén
ban hanh chi thj:

- Thd tudng chinh phua;

- B§ trudng va thi trudng cdc od quan ngang bd tryc thude
Chinh phy;
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- Uy ban nhan dAn céc cip.

N6i dung, nhiém vy, quyén han va d46i tugng thi hanh cda
tirng loai chi t.h; thugc cdc cip trén diy c6 kbac nhau, nhung cbng
dyng chung cia ching déu giéng nhau & diém: Duge dung dé fruyen
dat ménh 1&nh, giao nhiém vy va dén ddc cip dudi thyc hién céc
chi trudng, chinh sdch, phdp luAt da ban hanh.

2. Nhitng y&u chu khi soan thdo mot ban chi thi

. Phai néu ro6 duge can cu ciing nhu ndi dung cida chi thj mét
cdch ngin gon, co dong, cé sic thuy&t phyc d& chi th€ ty gidc
ch&p hanh nghiém chinh.

- N&i dung chi thj phai phd hgp véi hoan cinh khdch quan va
phan dnh ding y chi clia cg quan ra chi thi.

- Noi dung chi thj phaj ¢6 sy hudng din nhdt dinh va da ra
cdc bi¢n phdp cu thé dé t8 chic thyc hign céc chi truong, chinh
.s4ch, ch& 49 ma cic nghj quyét, quyét dinh cia cép trén 44 ban
hanh.

- Cé sy bao dam vé digu kién vat chit va thai gian cho vigc
thyc hién cdc chd truong, chinh siach, ch& 49 d6.

- Noi dung chi thj phai pha hgp véi yéu cau thyc t&, pha hgp
v6i kha ndng thyc hién cia chi thé thi hanh, bio ddm thyc hién
c6 két qua.

- Nhing ndi dung va bién phdp trong chi thj khdng nén qud
gd b6, cing nhéc, phai bidu thj tinh cudng ch& b2n canh tinh thuyét
phuc d& tao ditu kién cho céc nganh, cdc cfp phdt huy tinh ning
dong, sdng tao trong qud trinh thuc hign.

- N6i dung chi thi ¢an nghn gon, d& hifu, méi ban chi thj chi
nén néu mot vai chi dé dé chi dao tap trung va thyc hi¢n dugce
chu ddo, hoan chinh.
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3. B6 cuc cilia mdt ban chi thi

No¢i dung cia chi thi thudng duge b8 cyc thanh 3 phAn: Phan
md dau, phAn ndi dung chi dao v phaAn t& chdc thyc hién.

a. Cich sogn thdo phin md dilu cia chi thj
Cé thé st dyng 3 cdch d& vist phan md dau chi thj nhyu sau:

- Céach thit nhét: néu myc dich cia viéc ra chi thj, ching han
“P& thi hanh nghj quy&t s§ ... ngay... cia Hoi dong nhan dan hoac:
" D€ ddm bdo gi? gin an ninh, trét ty trong nhing ngay I8 16n.."

- Cdch thd hai: Néu cin cd phdp ly lam cd sd cho viéc ra chi
thj. C6 thé néu mot vai vin bén phdp qui cla cp trén c6 lidn
quan tryc ti€p d&n ndi dung chi thj. Ching han: “Chn ct quyst
dinh s§ ... ngay... cia chinh phd vé viéc thanh 1ap...” ho#ic :"Can
ct nghj quy&t s8... nghy...cia Hoi déng nhan dan tinh..."

- Cdch thy 3: Néu tryc ti€p tinh hinh ma cdc chi d& céa chi
thj d& cap d&n, vi du: “Do tinh hinh bubn bén, 1&n chifm iong &
duding gy éch tic giao thong va r8i loan trat tu trén dudng phd...
” hay : “Do tinh hinh hoat ddng xuét nhap khdu thdi gian qua trén
dia ban thanh ph§ xdy ra nhiéu tidu cye..”

Phéin md dau chi thj c6 thé k&t hgp néu ca muc dich, ci can
ct phdp ly, ca tinh hinh thye t&

b. Cidch soan thdo phin noi dung chi thi

D4y la phan chi y&u cia mdt bén chi thj, bd cyc cha phan
nay thudng dugc chia thanh cdc chuong muc. Trong 46 cé thé néu
mft s6 nhan xét, vu khuy&t difm, thuan 1¢i, khé khan, nhan djnh
trién vong phdt trién cda tinh hinh mét cich khéi quait, cé dong,
sau d6 néu cdc ménh lénh, cdc chad truong ho#c giao cdic nhigém vy,
muyc tiéu can dat duge, cing c6 thé la sy don d6c d€ tang nhanh
tin 46 thyc hién cdc chic ning nhiém vu hoic chidn chinh cic
chidu hudng léch lac trong viéc thyc hién cic chi truong, chinh
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sdch phdp lujt d4 trién khai trute d4y. Ngodi ra, nfu xét thiy cAn
thiét ciing c6 thé dua ra mét s8 qui dinh 4€ cAp dudi thi hanh céc
hi trudng chinh sdch phdp luat 46 duge ding hudng va khén
ruong hon.

Kém theo vi¢c vach ra cdc nhiém vy, myc tidu trong chi thj
phii c6 sy hudng din cho cdc cfp, cdc nganh vé bidn phép thyc
hi¢n kém theo cdc didu kién bdo ddm ve vt chét, sitc lao dong dé
tao ra khi niing cho cfp dudi c6 th€ hoan thanh dugc nhitm wy.

Trong pbhAn niy, khi sogn thdo cAn trinh bay va dién dat mot
cdch trinh,ty hgp Iy, ro rang, khic chiét, vita thé hign tinh nghiém
tic vdi cic yéu chu cao, vita c6 sy dong vidn thuy&t phyc dé cAp
dudi ty giac thyc hign, khong bj gd bé va c6 thé phit huy duge
sy séng tao cda cdp dudi. '

c- Cich soan thdo phiin 18 chitc thuc hién

Sau khi giao nhigm vy, chi titu, néu cdc bign phip & phan
trén, trong phin nay, chi thj cAn xdc djnh r6 trdch nhiém thi hanh
cho cdc chi thé. Trong d6 c6 thé c6 nhidng cd quan t& chic phai
chju trdch nhigm chinh. D8ng thdi c6 co quan, t§ chie, hodic ca
nhan ¢6 trich nhiém ph&i hgp thyc hién. Trong phan ndy c6 thé
qui dinh gidi han thoi gian phai hoan thanh cdc nhiém vy myc
titu. Phiin k&t thuic nay cdn phii qui dinh ch& d¢ bdo cdo thinh
thi, cOng tic so k&t, tdng két theo tUng giai doan va cé sy dong
vién, khuyén khich cAp duéi thi hanh.

Luu y: V& ky thuat si dyng ngén ngd trong chi thj: Do dac
diém chi thj 1d4 mét loai vAn ban chi y&u d& ban hanh cdic ménh
lenh, chd truong va bign phap thyc hi¢n ddd hdi ngudi soan thdo
phii s dyng cdch hanh van dit khodt nhung khéng cing nhic,
tir ngd viét chi thi phai d& hiéu, cé tinh thuyét phuc cao. Trong
chi thj khong sl dyng ch& .tai nhung ngusi soan thao cAn s dung
cic qui pham ménh 1gnh va qui pham trao quyén véi nhdng ngon
t nghiém tdc thé hidn ydu chu cao va ch& dd trach nhidm nghitm
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khic @é chu thé thyc hién nhén thic duge vai trd va trich nhigm
cua minh ma ty gidc vi nghidm chinh chdp hanh. :

4- Du thdo miu chi thj

Tén co quan Cong hda xa hdi chil nghta Viét Nam
Ss... Déc 1dp - Ty do - Hanh phuc

Dja danh, ngay... thing... nam...

——

CHITHI
Vé vigc (trich y8u cia chi thj)

- (Ly do ban hanh chi thj)

- {Cdc chi truong, ménh Iénh, muc tidu, yéu chu)
- (Céc bien phdp gidi quyé&t)

- (Trach nhigm cdc chd thé thi hanh)

Noi nhan: . Cha ky va dong diu
- ... dé thi hanh

- ... dé bdo cdo ¢0 quan

- ... d& luu

IV- KY THUAT SOAN THAO MOT BAN THONG TU
1. Vai tro, tdc dung cia thong tu

Théng tu la van ban phdp qui thudng ding 4€ phd bi&n, hudng
din va giai thich cac ché& d§, chinh sich. Thong tu dugc x&p vao
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loai vin bdn qui pham phap luat, nhung thyc t& tinh ch&t phép
qui cda thong tu khdng 1¢ thudc vio. chinh né. Theo hi&n phdp
1992, chi c6 Bd trudng va cdc thi trudng cd quan ngang b truc
thu¢ec Chinh phu mdi duge ban hanh logi vin ban nay.

Thong thudng, thong tu duge ban hanh dé giai thich mdt van
bén phép lukt cia Qudc hdi, Chi tich nudc, cia Chinh pha hoiic
cia Thi tuéng. Trong théng tu c6 thé qui dinh cich thie thyc
hién, thi hanh va trién khai cdc vian ban phédp luat cua cdp trén
da ban hanh ‘trudc 6. Cing o6 trusng hgp thong tu duge dung dé
chi tiét h6a mét vin bin cida chinh thd trudng nganh 46 hoac vin
bdn cia. cép trén dp dyng trong ting nganh cy thé.

Trong thuc t& con cb loai théng tu lién bd. N6 dude hinh thanh
trong trudng hgp nhidu nganh cing ph6i hgp chi dao, hudng dén
mdt vin bdn phép luat nao dé ma cdc bd d6 cing cb trach nhiém
thyc hién. Thong tu lien b) s& ddm bao cho cdc nganh cé sy thyc
hién théng nh#t. Vi dy: Théng tu lidn bd Lao ddng - Thuong binh
x4 h¢i va Bé Tai chinh s 16 TT-LB ngay 5/11/90 huéng din thuc
hién quyé&t dinh sd 317 - CT 1/9/1990 cia Chu tjch Hoi dong Bo
trudng vé ché&n chinh quan ly tién luong, tién thudng trong céc
don vi kinh t& quéc doanh.

2. B3 cuc ciua thong tu.

Trong théng tu thudng c¢6 3 phan 1dn: Phan thé thic chung,
phén no6i dung théng tu vi phan t§ chuic thyc hién.

a- Phin thé thic chung: bao gdm cdc y&u t§ chung cia mét
van ban phdp qui.

b- Néi dung thong tu: duge chia thanh cdc chuong muc phi
hgp véi yéu ciu hudng din va muc 49 dp dung vao cdc cd quan
lian quan.

M3 dau ndi dung théng tu phai gidi thidu nhing van ban phdp
ludt cAn trién khai thyc hién.
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Ti&p theo la vipc gidi thich vd huéng dén cdc chi truong,
nhiém vy, myc tidu, yéu cAu phai trién khai thyc higén nhu thé nao
trong 46 o6 sy cy thé héa vao tirag nghnh, tdng cAp. -

¢- T8 chic thyc hien: trong phan nay chn xdéc dinh rd tréch
nhiém thi hanh cia tdng cfip, ting nganh, gidi han phgm vi 4p
dyng cia théng tu, qui dinh hi¢u lfc thdi gian, qui dinh ché do so
két, tdng két, thinh thj, bdo cdo.

3/ Phuong phép s dung ngdn ngd trong soan thio
théng tu

N¢i dung chinh cia thong tu l& phin gidi thich va hudng din
céc chi truong, nhigm vy, yéu clu cia cfip trén. Do d6, viec st
dyng t¥ ngld va céch banh viin phdi rét trung thyc, ré ring va oy
thé. Thong tu phai trung thanh wii vin bin ma né hudng din, do
dé t ngd cang chinh xéc, mach lac, cing c6 § nghia quan trong
cho vidc trién khai thyc hién phép luait lam cho théng tu dé hifu
va dé van dung vao thyc t& hon. .

Nhing trudng hop ma van ban phép qui cia cip trén chi néu
mdt chch khdi quat thi trong théng tu, khi hudng dAn gidi thich,
c6 thé ding céc cbng thuc, cde so 45 d&€ cy thé héa cdc chi trudng
cia cip trén.

Thong tu khéng c6 mot mlu bt budc nao v& bS cyc, vi vy,
khi soan thdo, phai can cd theo yéu ciu thyc t& va tinh chit cia
van ban cdp trén yéu cau phai gidi thich, hudng dén chi ti€t ey
thé dén dau ma xay dyng d8 myc cho hgp ly.
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' Ph3n thit hai

KY THUAT SOAN THAO
"~ VAN BAN HANH CHiNH
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Chwong V

_NHAN THUC KHAI QUAT
VE VAN BAN HANH CHIiNH

Csdc van ban hanh chinh cling la nhing phuong tién duge st
dyng thudng xuyén trong hoat ddng d cdc cd quan nha nudc, céc
t8 chitc x4 hoi va cdc doanh nghiép. Xét vé tAm quan trong va gid
tri phdp ly, tuy thip hon cdc vin ban phdp qui, nhung khi soan
thdo n6é cing cAn quén triét nhidng yéu cAu v& ndi dung va hinh
thic tuong ty nhu soan thao cdc van ban phép qui.da duge d& cap
3 chuong IL Vi vy, trong phan nay, ching t8i khong dat ra cdc
yéu cAu riéng v& ndi dung va hinh thic cho viéc soan théo cic van
ban hanh chinh ma y2u cau van dung cdc ydu clu vé ndi dung va
hinh thic cia véin ban phdp qui vao soan thdo cdc van ban hanh
chinh mdt cich sdng tao.

Co cfilu phan thd hai nay ching tbi chi tdp trung trinh bay
cdc khdi niém vé vin ban hanh chinh va hudng din ky thu4t soan
thdo modt s& viin ban hanh chinh thong dyng trong cdc cd quan va
doanh nghiép. Phiin qui trinh chung cho viéc soan thdo céc van
ban hanh chinh cAn v&n dung tudng ty qui trinh soan thio cdc
viin ban phdp qui da trinh bay ky ¢ Chuong III.
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I- KHAI NIEM VE VAN BAN HANH CHINH

- Van bén hanh chinh 1 cdc logi van ban dugce si dyng trong
céc cd quan nha nuéc, 5 chic x4 hoi va chc doanh nghiép nhim
chuyén gjao cdc théng tin t¥ t§ chic nay sang t8 chic khdc phyc
vy céc quan hd giao dich, trao 48i cdng téc, ndu cic yéu chu a4
k&t hgp vdi nhau cing gidi quyft. Van ban hanh chinh c6 cdc hinh
thitc riit da dang nhv cOng van, bdo cdo, t3 trinh, thdng bdo, thong
cko, bién bén, gify gidi thipu, dign bdo, gify di duong v.v...

Van ban hanh chinh chi€ém mot khsi lugng rét 16n trong céc
co quan t8 chdc doanh nghiép. Dd cd quan cfip nao 16n hay nhg,
déu phai st dyng vin ban hanh chinh trong cdc quan h$ cOng téc,
né la phuong tién khong thé thifu dugc trong cdc hoat dfng téic .
nghiép cy th&. Van ban hanh chinh vita ¢6 ¥ nghia phdp ly, vua
c6 ¥ nghia thyc tidn trong quan 1y nha nudc va quin ly kinh t&

H- CAC HINH THUC VAN BAN HANH CHIiNH

1. Cong van hanh chinh

Cong van hanh chinh la hinh thdc vin badn hanh chinh duge
s dyng phd bién nhim myc dich théng tin qui pham ciia rha nude
trong cac hoat dong giao djch, trao d8i cdng tdc vdi chc ca:'qdan,
t6 chic va doanh nghiép bén ngodi, véi ci cfp trén va cip dudi
. tryc thufc nhiim dé nghj, gidi thich, phic ddp, yéu cau.. tdi cde
chu th€ cin giao dich, quan he.

Coéng van hanh chinh dugc phan loai nhu sau:

- Coéng vdn hudng dén: Nhim gidi thich va chi din phuong
hudng, thi tuc, cdch thic cho d8i tugng 6 quan 'he bi€t cdch thuc
hizn hoic si dyng mbdt quyén nao d6 nhim dip dng cdc ydu ciu
clia d6i tugng giao dich.

53



- Cong van phiic dép: Nhim gihi thich hogc trd 13i céc yéu
ciu, thic mic, khifu nai ciia céc chi th€ c6 quan hg hofic c6 quydn
Igi lién quan tdi chic ning, nhi¢m vy cia t§ chuic ban hanh cong
vin,

- Cdng vin ddn ddc: Nbim mhic nhd trdch nhi¢m, chén chinh
hogt ddng cia cip dudi hofic céic chi thé khdc cé trach nhi¢m thi
hanh mét nghia vy phdp ly.

- Codng vdn giao dich: Nhim thdng tin cho cdc t6 chic bén
ngoai hodic ngang cAp nhing yéu cu va didu kién gidi thich céc
1§ do khong thyc hi¢n ding céc théa thusn d4 giao két trudc dé.

Ngodi ra cdn cbé cic hinh thic cdng viin hanh chinh khéc nhy:
Céng vin chidu sinh, tri¢u tap, mdi hop, mdi dy sinh hoat v.v...

" 2. T¥ trinh

T3 trinh 13 mot loai vin bén c6 ndi dung chi y&u d& dé xuit
véi cd quan quan 1y cAp trén phé chufn vé mdt chd trudng hoet
d0ng, mot phuong dn cong téic, mdt cOng trinh xdy dyng mot chinh
sich, ch€ 46, mft titu chufin dinh médc.. K ¢6 ménh lénh cia
cfip trén thi c quan trinh bdo mdi dugc tin hanh thyc hi¢n cdc
ndi dung dé. - .

3. Biio cdo

Bso cdo 1 loai viin ban hianh chinh nhim t§ng hgp cdc théng
tin trong pham vi hoat ddng tdc nghiép holic ¢sic m8i quan hé cia
chi thé d€ dua cdc thong tin toi cfp trén hoac cdc chi thé khic
theo cdc chu d8, cdc ydu cAu dinh trudc dé phyc vy cdc myc tidu
téng két, rit kinh nghi¢ém, nhan difn hinh dénh gid, cng nhin

-hojc lam cén cf 48 ban hanh mot van.bén phdp qui chn thi€t.

Béo céo dugc phan logi theo cAc trudng hgp nhu:

- Béo cdo 80-k&t, tong k&t dinh ky hoat dong.



- Bdo céo bAt thudng.
- B&o cdo chuyén db. -
. Béo cfo truoc dgi hdi, hoi nghi, cude hop.

Thong bdo dung A€ thong tin vé nhdng ndi dung va k&t qui
hogt d6ng cia cdc cd quan t6 chdc, hoyc truyén dat kip théi cdc
vAn ban phép qui quan trong cia cdc ed quan cb ‘thdm quydn tdi
d6i tugng tdc dong.

5.Thdong cdo

Théng cdo ding dé cong b6 vdi nhan dan mot van bdn phép
qui (thudng 13 quy&t djnh, chi thi c6 tinh ménh 1¢nh) hoje mdt sy
kidn quan trong vé ddi ngoai va ddi ndi cia Qudc hdi hosic chinh
phi.

8- Bién bién

Bién bdn la van ban ghi chép lai toan b) thong tin vé cic sy
kién thyc t&€ dang xdy ra trong cdc hoat dong quan ly, giao dich,
hgp ddng... va cdc hogt dyng khic cé tinh chit phdp ly.

Bi¢n bian dugc phan thanh cdc loai sau:

- Bién bén ghi nhén lai cdc sy kién phédp ly di holic dang xay
ra ]Am can ct cho cdc quyst dinh xi ly;

- Bian ban ban giao, tiép nhin cdng téc;
- Bign ban ghi céc néi dung chi y&u cia hdi nghi, cudc hop;

- Bién bin ghi nhan giao dich, b8 sung hodc thanh iy hgp
dong; ‘

- Bién bdn xdc nhan chi thé khong thyc hién mdt nghia vy
phdp 1y bdt bude.
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7. Di&én van

Dién véin la mft loai vin bdn mang tinh didén thuy&t duge dung
6 nhidu cép, nhiéu nganh theo nhi2u myc dich khéc nhau nhy: dién
thuyét trudc quin ching nhan dan tai cdc cube mit tinh, dién van
khai mac, b&€ mac mét cudc hoi nghj, dai hoi, dién vin chio miang,
tién dua mit doan dai bidu, difn van khai mgc trién lim, khénh
thanh m§t cong trinh xay dyng.

Ngoéi cdc logi van bén hanh chinh chid ySu trén edc oo quan,
td chiuc con cé cdc loai van ban hanh chinh thong thudng khde
nhu: Gifly gidi thigu, gify nghi phép, dign bio (cong dign, didn mét)
phi&u gii, gidy t&, 56 sdch.
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Chuong VI

| KY THUAT SOAN THAO
CAC VAN BAN HANH CHiNH THONG DUNG

I. KY THUAT SOAN THAO BAO CAO

1. Vai trd vi tdc dung ciia bdo cdo

Béo céo la mot hinh thic vin bin nhim phan dnh hoat dong
quan Iy trén cdc lanh vyc cy th€ theo chdc néng, nhitm vy cla
co quan t§ chdic va doanh nghiép; ding 4€ dinh gid k&t quéd hoat
ddng cia mot phong trao, mot chifn dich, mot dgt khao sdt, mot
vén d8, mét vy vide xdy ra trong quén ly tr d6 mit ra nhing bai
hoe kinh nghiém, nhdng vin d2 cAn kién nghij, b8 sung cho mot
chd truong, chinh sdch nao d6; ding 48 phan dnh mdt sy bat
thudng xdy ra trong cdce linh vyc an ninh trit ty nhu héa hoan,
bao lyt, tai nan, bénh dich... d¢ kién nghj cip trén gidi quyst holic
cho phuong hudng xu ly.

2. Nhitng y&u ciu khi soan thio mot ban bdo cdo

a. Phdi ddm bdo trung thur, chinh rdc

Phan dnh ding sy that khich quan, néu ding Uu dié’m,' khuyé&t
diém, thuan lgi, khé khan, viéc da giai quydt, viec con ton dong,
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- khéng dugc hu ciu ho#c chi quan duy ¥ chi. ,

Ngudi tryc ti€p soan thio khéng dugc thidn vi, khong thém
bét hién tugng nhhim bép méo sy that, phdi trung thyc va khéach
quan toan di¢n trong cich dua tin va ddnh gid trong bdo cdo. Can
phai theo déi, nghién ctu sAu st qui trinh dién bi€n sy vigc, hién
tugng 4€ tim nguyén nhan phin 4nh va bio cdo. Néu-sy that bj
cit xén, xdc dinh sai nguyén nhan, dua nhdng ngudn tin khong
chinh xdc, khong toan dién, s& lam lanh dao dua ra gidi phdp khoéng
git duing, x¥ ly thi€u kjp thoi va khong trigt d&.

b. Nji dung bdo cdo phdi ce Lhé, cé trong 1dm, trgng difm

Ngudi soan thio phai diu tu thdi gian, chon loc cic 88 ligu va
sy kidn vé cdc vin d8 thudc chic nidng nhiém vy chinh y&u cia
t§ chic minh d€ dua vao bdo cdo, khéng nén ligt ké tran lan mei
sy viéc, hién tugng xay ra. Tap hop dugc s§ ligu chinh xéc, &n
khop v6i nhau la viéc lam cAn thiét, song d0i hoi phai bigt lap ludn
' a8 thiy dugc uu khuyst diém thoéng qua nhidng con s§ d6. Can
trdnh nhing con s ma hojc nhing sy kién chung chung khong
ching minh, ly giai duge didu gi. Trudng hgp chn gidi thich ky
han thi ¢6 thé dinh kém theo bdo cdo cdc ban phy lyc ghi céc s8
ligu lam phuong tién minh chung cho cdc két lugn trong bdo cdo.

Mot ban béo céo chi thun tiy théng k& sy vidc mh khong
nit ra dugc nhing kinh nghiém, bai hec gi thi d6 la béo cdo kém
chét lugng, hidu qua. Can xuft phét t¥ myc dich, ydu clu cia tung
logi bdo cdo, xuft phdt to d6i tugng doc béo cdo ma c6 phuong
phép vist bdo cdo cho cy thé, mach lac, hgp véi ngudi nghién ciu.
Trénh bdo cdo tran lan, vgn vit, sa vao chi tiét rudm ra, sa vao
céic 8 lidu réc r6i ma phai chon ding trong tAm, trong diém.

c. Bdo cdo phdi kip théi

Béo cdo kip thoi thé hién ¥ thuc, ky luat, y thdc ton trong
t§ chuc, tdn trong cdp trén, cé trich nhigm vdi cdng viéc. Bdo cdo
cham tré [Am cho linh dao khong ndm dugc thong tin t¥ cp dudi,
din d&n hiu qui khéng th§ ¢ng phé kip thoi, nhanh nhay véi tinh
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hinh d¢ c6 nhidng quyé&t djnh va mpnh Woh chinh xdc, nhidu truding
hgp gayrahiuquawntrongqnﬁnly

3. Phuong phﬁp vi&t m@t hﬁn b:io cho

a. Cong tdc chudn bi

- Phai nic dtnh dm;k: myc dich yéu ciiu cuia bdn bdo cdo, bio
cdo thudng ky hay béo cdo bat thudng, bﬁo cdo so ket, tdng ket
hay bdo cdo chuyén 48, t& 46 méi c6 co 8§ d€ xdy dyng dé cuong
bdo cfio. '

- Xay dyng d& cudng khdi quat

Tuy theo mébi loai bdo cfio ma ngudi scan thaoc lya chon mét
b& cyc cho thich hgp, ngoai nh¥ng phan titu 42, tn cd quan, tén
. bdo cdo... phan ndi dung thudng c6 3 phian nhé: :

Phan 1: Ddnh gid tinh hinh hofic mbd td sy vidc, hidn tugng
xiy ra.

Phin 2: Phan tich nguyén nhan, didu kién cda sy viéc, hign
tugng, ddnh gid tinh hinh, xdc dinh sh¥ng cdng viéc cn ti€p tuc
gidi quydt.

Phan 3: Néu nhidng phuong hudng, nhiém vy chinh 48 ti&p
tyc gidi quy&t cdc bién phdp t8 chde thyc hi¢n, nhing tdn tai dang
cAn giai quy&t, nhdng nhiém vy ti€p tyc aat ra.

- Thu thap tai ligu, s& litu dé dua vao bdo cdo.

- Chon lgc tai lidu, tSng hgp sy kién va a8 lidu phyc vy céc
yéu ciu trong tAm cia béo cdo.

- Pdnh gid tinh hinh qua tai lidu, 88 lidu mot cich khdi quat.
- Dy kifn nhing d& xudt ki&n nghi vdi cip trén . '

b. Xdy dyng dan bai
- Mé& dau:
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Cé thé néu nhing diém chinh v& nhi¢m vy, chdc ning cia t§
chic vé chid trudng, cong téc do cfp trén dinh huéng xuéng. Pong
thi néu nhing didu kign, hodn cadnh ¢6 anh hudng lén dé€n viéc
thyc hién cdc chu truong vi nhidm vy trén.

- N§i dung chinh:

+ Kiém diém nhdng viéc d& 1lam, nhdng viéc chua hoan thanh.

+ Nhing uu khuyét di€m cda qud trinh thyc hién.

+ Dénh gid k&t qua mit ra bai hoc kinh nghi¢m.

Luu y: Cé thé d4nh gis nhidng cdng viéc chi y&u,cia don vj
theo tirng ndi dung cdng viéc. N€u |12 bdo cdo téng hgp, c6 thé
ki€m diém riéng tung ndi dung, nhibm vy gom kiém di€m cdng
vidgc dd lam va chua lam duge, ddnh gis vu khuy&t difm va tim
nguyén nhan tdn tqi riéng 46i véi ting lainh wyc cdng téc, ting
nhiém vy dugc giao.

- K&t luin trong bdo cdo:

Phuong huéng, myc tiéu phan ddu ti€p tyc

Nhiém vy cy thé€ khic phyc cdc ton tai, khuyst didm.
Céc bién phdp t8 chitc thyc hién

Nhiang kién nghj véi cidp trén.

+ + + + +

Nhan dinh nhang trién vong.
c. Viét du thde bdo cdo

Bédo cdo nén viét bing ngdn ngd phd thong, néu cic sy kién,
nhan djnh, ddnh gi4, cé thé dung ch? s§ d€ minh hoa, trinh bay
theo 16i bifu miu, theo so d8 va cdc ban 46i chi&u n&u xét thiy dé
hi€u va ngin gon hon.

Nén ding cdch hanh vin rd rang, mach lac, thigt thyc, khong
nén dang 16i hanh vin ciu ky. Khi ddnh gid tinh hinh, cAn dung
cic sy kién, s6 ligu khach quan va céng bing. Khéng nén dung ti
ngd thé hign tinh chi quan mét chigu hosc qué khoa truong ma
khéng cé can cd s& lam cho ngudi doc thidu tin tudng. D6i vdi céc

60



bdo cdo chuyén &8, c6 thé dang béng pho lyc 48 t8ng hogp cdc s8
litu lien quan d&€n ndi dung bdo cdo, c6 thé 14p bang théng k& chc
bi€u méu so sdnh, cdc tai lieu tham khdo trong phén phy lyc.

d. Déi vdi cdc bdo cdo quan trgng

Can t4 chic cufc hop hofic hdi nghi a8 My ¥ lnén déng gép,
b8 sung, sda d8i bdn dy théo bdo cdo cho th&ng nh&t va khach
quan hon.

e. Trink lank dae thing qua

D4i vdi badn bdo cdo gdi 18n cfp trén, bdo cdo trudc hdi nghi,
bdo cdo chuyén d2... cAn phai cé sy xét duygt cia lanh dgo trudc
khi gii di nhim th6ng nh&t véi cdc quy&t dinh quan ly va cdc
théng tin khdc ma ngudi lnh dao chi ch&t 44 cung offp cho cép
trén hofic hdi nghj.

Cudi cung la vide ky, déng ddu va gii bdo cdo di, néu 1A bdo
cdo khoa hoc thi tén téc gié phai ghi ¢ dau sau tén bdo cdo va
khong dién cdc myc khdc § phan tidu d& nhu cdc bdo cdo théng
thudng. Vide gdi bdo cdo trinh cip trén hodc chuyén cho cdc co
quan khdc phdi c6 cong van hay thu ridng giti kém.

4- Dy thdo mbu bdo cdo

Téncoquan CONG HOA XA HOI CHU NGHIA VIET NAM
sg. .../ B8C.. Déc lap - Ty do - Hanh phic

Dja danh, ngay... thing... nAm

BAO CAO

1. PHAN MJ DAU:
1) Neu nhing diém chinh vé& chd trudng, nhiém vy duge giao.
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2) Néu nhing didu kién hoan cdnh thyc hidn nhipm vy cbdng téc.
II. PHAN NOI DUNG:
1) Ki€m diém cdng vidc da lam:
a. Thong k& nhdng vide a4 lam.

b. So sdnh k& hoach, nhidm Ve di giao
2) Nhing tn tai:

a. Nhing vin 48 gidi quy&t chua xong.
b. Thiu s6t, khuy&t diém.
3) Dénh gié két qui:
a. Panh gid k&t qui dat duge t&t, xflu, vugt mdc, khéng dat.

b. Riit kinh nghi¢m, tim nguyén nhin khidch quan va nguyén
nhan chi quan cia k&t qua va thidu sét.

c. Néu dién hinh tién ti€n {(cd nhdn holc ddn vi trye thude)
III. PHAN KET LUAN:
1) Phuong huéng tdi:
- Myc tiéu djt ra
- Nhiém vu cy thé
- Cédc bién phap t§ chuc thyc hién ti€p tyc.
2) Dé nghj:

- Ki€n nghj cfip trén tao didu kign gmp hoan thanh nhié¢m wy
(ca vat chit va gidi phdp)

3) Trién vong cong tdc trong thdi gian tdi.

Noi nhéan: Thim quyén ky
- ..Chde vy
- Lau VP Ho va tén



Il. KY THUAT SOAN THAO CONG VAN .

1. Vai trd va tdc dung c:'xa cOng van

Cong vén la hinh thdc vin bén banh chinh dang phd bién
trong cdc oo quan, 44 clnle, doanlt-nghipp. Céng vitn b phuong tign
giao ti€p chinh thic cia co quan nha hudc véi cip trén, cfip dudi
vh véi cong dan. ThAm chi trong cic t§ chic x& hdi vi ofc doanh
nghig¢p trong hoat ddng hing ngay ciing phii sogn thio va s dyng
cdng van d¢ thyc hién cdc hoat dfng thong tin va giao djch nhim
thyc hidn céc chic ning va nhigm vy cia minh.

2. Nhitng yéu chu khi soan thio cdng van

- Mdi ctng van chi chia dyng mot chi de, néu ré rang va
thuin nhit sy wy.
- Viét ngin gon, suc tich, r6 rang, ¥.tudng phii sit véi chd
- Dang ngén nga lich sy, nghiém tic, c6 sdc thuyét phyc cao.

- C6 thé thic dung qui dinh cda phép lust mha nuéc diic bist
phéi o6 trich y&u cdng vin du 1a cbng van ngin (Theo ban didu I
vé cbng tdc cOng vhn gify t§ cia Phi Thi tudng)

de.

- 8- Xay dung b8 cuc mbt cong van

Thong thudng cong vAn phii cé cdc y&u t& sau:

+ Quéc hi¢u va tiéu ngad.

+ Dia danh va thoi gian gii cdng van, |
+ Tén co quan chi quan va cd quan ban hanh cong van.
+ Chi thé€ nhan cdng van (co quan hoéc cé nhan)

+ 56 va ky hiéu cda cbng van

+ Trich y€u ndi dung



+ Nji dung cong vin
+ Cha ky, déng dau.
+ Noi gui.
4- Ky thuat soan thao ndi dung cong van

Trong ndi dung cong van thudng cé 3 phén la:
- Vién ddn vén dé

- Giai quy&t van d@

- K&t luan van dé.

Sau dy la cdch thdc sogn thio ting phin.

& Cich viét phin vign din v d&

Phan nay phai néu rd ly do tai sao viét cong van hay cd s&
nao d& vi&t cong van: Cé thé gidi thitu téng quat ndi dung vin da
dua ra lam 6 muc dich, yéu cau cia vin dé& néu ra.

Vi dy: “... Nam hoc... sip k&t thic. Trudng xin hudng din dé
céc khoa, phong lam tSng két theo oic ndi dung sau..”

b- Cich viél phiin nii dung chinh nhdm gidi quyét vin dé dd néu

Thay theo ting loai chd da cong vin ma lya chon cich viét,
nhung cin phai:

- Xin y kién lanh dao co quan v@ hudng giai quyét.

- S&p x8p y ndo cAn vist trudc, y ndo can viét sau, 48 lam ndi
bat duge chi dé can gidi quyét.

Phii si dyng van phong phu hgp véi ting the loai cbng van,
6 14p ludn chit ché cho cdc quan diém dua ra. Can qudn triét céc
nguyén tic.

+ Cong van d& xuit thi phai neu ly do xdc ddng, 13i vAn chat
ché, ciu thj.
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4 Cong van tifp thu § kién phe hinh di. dung sai cling phai
mem déo, khitra tdn, nfu, chn thaph mink phii cé d4n ching bhag
sy kipn thot khéck quan, .cd.sy. db nghi xde. mink kifm: tra qua
ché thé khéc.

+Cbn¢ﬂnh!ch6ihhiph&d&ngwngﬂhchwvhoéw
ddng vién, an i,

+ Cong vin:dén d6c thi phdi.dang 15i 16 nghiem me néu ly
do kich thich mf ahiét tinh; ¢6:thé néu khi ning xdy ra nhing hAu
qua néu cdng wac khOng hodn thanh kip thtﬂ

ot Cong vain thim héi thi trong ngbn ngd phai thé hién.sy -
qimn tdm chan tinh, khong chiu 18, sdo réng. :

c. Cdch viét phin k& thic céag vdn

Phan nay vAn viét ngin gon, chi y&u nh&n manh chd d& va
xdc dinh tréch phi¢m thyc:hidn cdc you clu (n&u c6) va hru y:
Vi€t 16i chao chan thanh, lich s trudc khi kit thuc (cé-th€ la mot
13i cAm dn n€u cé nhu clu nh¥ ho vige gi.

Cong van chi sd dyng vio cOng vy cilia cdc co quan t8 chde
va doanh nghi¢p. Céng vin khong bao gi¥ la ti€ng néi rieng cia
cd nhan, k& cd ngudi thi trudng hole ngydi truc ti€p soan..thioc
cong van, vi vy nbi dung cia cOng viin chi néi d€n cOngery, khdhg~
nén ding ngdn ti mamg mau sic tinh cAm cd nhan hogc ding cong -
van d8 trao d8i vidc ridag gitta cdc cA nhén.

5- Phuong phdp soan thio:més:sb.loai. congrvini-thdhg
dung:

a- Cong vdn phiic ddp:

- M3 dau: Tra 13i cOng van s6 ... ngay ... thing ... ndm ... cia
.. V& vén de ..

- Noi dung:
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+ Néu nhing ndi dung tré Wi-céc vin &8 md cée cd quan,
don vi khéc hodic thw ridng, don khi€u naei-cia cé nhén, ybu chu
o quan gidi quyst nhing yéu chu hay trd 15i nh@ag thi¢ mfe. "~

+ Né&u khong tra 13i hofic chua thé tra 13i duge thi néu 1y do
bop Iy {c6 the la khong did.cdc da ki&n a8 gidi- dﬁp thc¢ méc cdc
yéu cau dit ra).

- K& théc: Nhan duge cdng vin ndy, con difm mio chua o
4 nghi qui.. che ¥ kién. Ching t0i sfn skng trd li thdm..

b. Céng viin €% nghi (gbm cd yéu clu va chét vin) o

- M& dau: Néu mye dich cia vén d& dat ra (theo chti‘c nang,

nhi¢m vy, theo théng bdo, theo quéng cdo, v.v... clia qui cd quan...
hodac cin cd vao trdch nhiém, nghia v clia Ong; bl wei.) . -

- Noi dung: _
+ Can néu rdé n{h dung kién ngm vén d& gi.
+ DB nghj th¥i han tra 10i (phic dédp).

- K&t thic: Mong quf cd quan... hodc Ong, ba... s8m tra 13i cho
ching tbi duge bist. :

Xin chan thanh cdm on!
¢. Cong vda dbn déc, chin chinh, nhic nhé

4 M3 dAu: Nhic lai t3n viin ban phdp qui hofic cdc chu truong
k& hoach da trién khai.
» N¢i. dung:

_ + Té6m tAt tinh hinh da thyc hign, nhing thuén l¢i, khé khan,
wu diém, khuy&t diém, nhdng lgch lac can chdn chinh.

+ Nhing phiong budng va yéu chu méi.
+ Bign phép mdi cin 4p dyng.

. K&t thic: Yau chu cdc don vi, od sd... thyc hign (sia chida)
d&n ngay... bdo cdo két qua vé.



d.Cong van mdi hop; mal-die dgi bii . -
- M& dau: Néu myc dich dgi hoi, hoi nght, cude hop.
- N$i dung

+ Nbéu tém tit pdj. dung nghi sy (Néu hoi-nghi dd-cip.mée
o8 ndi dung thi trinh bay t6m tAt)

+ Thanh phan tham dy -
o+ Thai. gian dai héi, hoi _q_g_hi khm mac.
| i+ D|a didm.

Cht y: N&u yéu cAu ngudi dy mang theo tai lleu bso cdo nhitng
gify td cd litn quan khdc hofic nhing di2du kién vAt chit khéc thl
c6 thé luu y dai bi€u & phlin cudi td cdng van.

- K&t thic: .

+ Yéu ciu céc dai bifu o6 wit ding thanh phan (ndu yéu cau
dai bi€u cé chic vy nhat dinh, khdng chap nhgn ci ngudi di thay).

+ Néu kbong gidi hen- thanh phan thi k&t thic chi-can: Mong
sy c6 mit cia cdc dai bi€u ding gid.

e. Cong vin gidi thich

- Mé& dAu: Néu tén cia vian bin phdp qui holic tén van bdn
cla cip Uy Pang.

- Noi dung:

+ Néu nhing chd trudng chinh trong vin ban.

+ Giai thich nhing yéu chu dat ra cia vin bin.

+ Cdc bién phdp t8 chite thye hign, cdc chi thé€ chinh ¢6 trdch
nhiém qusn trigt va thi hanh, cdc chd thé c6 trdch nhidm phé&i
hgp.

- K&t thdic: C6 thé phan tich ¥ nghia, tdc dyng cla van ban
vé kinh t&, chinh tri, x4 hoi. Néu muc dich cia cdc chi trudng,
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chinh sdch (ding hanh viin c6 tinh thuy&t phyc dé téc ddng tdi
d8i tugng thi hanh).

M. KY THUAT SOAN THAO CONG DIEN

1. Vai tro tdc dung cha comg dibn

Céng dién 14 mdt dang cong vhn diic bigt, duge sd dyng trong
nhitng trudng hgp khén cfp, cAn thdng tin nhanh mét ménh lénh,
mft quyét dinh quéan ly dén d8i tugng thi hanh.

2. Nhitng yéu cau khi thdo cong dién
- Hanh v&n ngin, gon, dd y.

- Can pgidm thidu cdc ngdbn ngd xi giao.

- Soan va gii ti€p cho adi nhan dign ban thy hai ¢6 ndi dung
tuong ty biing dubng cdng ~An thdng thudng dé lam van bén xéc
nhﬁu_ .

3. Vi€t dhAy ali cdc y&u t8 trong cdng dién
88 va ky higu (1dy theo .thd ty s6 cong vin)
Dija danh, ngay thing nim
Chd ky ~va dai dién cd quan, t§ chuc.

+
+
+
+ Dau cd yuau
+ Tén cia cd quan ho3ic ngudi dién.
+

Tén co quan hojc ¢4 nhin ngudi nhan dién.



4. Dy thio u!ﬂu cbng dign

cONG Dl&N
a- 8§ ../ CD | (Dija danh) ngay théng nam
b- Tén cd quan hoac ngutn di¢n
S OENTOY
& Ton o6 guan’ hoi«: tén ngudi nhan. dlan
d- Noi dung: ...
Ky t&n déng dfu co quan

V. KY THUAT SOAN THAOQ TU TRIiNH -

1. Vai trd tdc dung cha t¥ trinh

Ta trinh 1A loai vin bin mang tinh’ ch&t tAsk by duge sﬁ‘
dyng 48 42 xuft v6i co quan quin 1y efp trén phd chln hay xét
duydt mdt chié truong hoat ddng, moOt phudng dn cdmg tic, mit
cdng trinh xdy dyng holic mdt gidi phdp nio kkdc ma khong thé
ty quyst dinh dugc. : '

T¢ trinh o6 thé d& xuft nhd‘ng v(n d& lign quan d&d cdc chd
truong, chinh sich mdi, cdc lut 1§, cdc qui trinh mdi... T trinh
.¢6 khi ciing s dyng d€ xin phé chufn nhing v&n dé thong thudng
trong ditu hanh va quan ly d og quan nhu: mdé rdng qui mo, thay
d6i chic nang hoat ddng, x4y dung thém co sd vt chét v.v.

2- Nhing ydu chu khi soan thie 7 trinh

a- Phén tich can ct thyc t& lam nbi bat dugc cdc nhu c‘au e
thiét cia véin d& can trinh duyés.

b- Néu cdc chu de xin phe ‘chuéin phai r6 rang, cy thé.
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¢- Cac kign nghi phai hgp ly.
d: Phan tich cdc kha ning va trinh bay khdi qudt cdc phudng
4n phat trién thé manh, khic phyc khé khin.

3. Xay dung bd cuc t¥ trinh

Thiét k& bd cyc thanh 3 phan:

Phan 1: Néu ly do dua ra ndi dung trinh duyét.

Phan 2: Noi dung cdc van dé cin dé xufit (trong d6 cé trinh
cdc phuong dn, phan tich va ching minh cdc phuong dn la kha
thi) -

Phan 3: Ki&€n nghj cdp trén (hd trg, bdo ddm cdc didu kién
vAt ch&t, tinh thin). Yéu chu phé chuén, chdng han xin lya chon
mdt trong cdc phuong dn, xin cip trén duydt mfdt vai phuong dn
x&p thy ty, khi hoan cdnh thay 48i c6 thé chuyén phuong én tit
chinh thic sang dy phong.

4- Ky thuft viét to trinh.

- Trong phan néu ly do, cin cu: cAn dung cdch hanh van 4é
th€ hién dugc nhu cAu khach quan, hoan cianh thyc t& dbdi héi.

- Phan dé& xuit: Can dung ngén ngd va cdch hanh van ¢6 tinh
thuyét phyc cao nhung rit cu thé, ré rang tranh phan tich chung
chung, khé hifu. Cac ludn cd phai lya chon dién hinh t¥ cdc tai
lidu c6 d¢ tin cdy cao, khi can phai x4c minh d4€ ddm bao sy kién
vh 80 ligu trung thyc.

Nau rd cic ich l¢i, cdc khé khan trong cdc phuong én, trdnh
nh&n xét chi quan thién vj.

- Céc kifn nghj: phai xdc ddng, viin phong phdi lich sy, nha
nhiin, ludn ching phai chit ché, ndi dung 48 xust phdi bdo ddm
tinh khé thi mdi tao ra nidm tin ndi tAm cho cAp phé duyet. Td
trinh 06 thé dinh kém céc bin phy lyc 48 minh hoa thém cho cdc
phuong 4n duge d& xudt ki€n nghi trong td trinh.
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V. KY THUAT SOAN THAO THONG BAO

1- Vai trdo tdc dung clia thong bdé

Thong bdo duge dung 4&€ truyen dat ndi dung cia mét mnh
lenh, mot k& qud hoat ddng, modt vAn ban phdp qui quan trong,
mbt tin tidc, mét sy viéc... cho cdc cha thé cb lién quan bi6t.

Trong thyc t&€ théng bdo con duge ding 46 gidi thidu cdc chi
trudng, chinh sidch cia cée cfp linh dao chua duge thé ch® héa dé
dinh hu‘dhg hoat dong cho cdc cd quan, don vi, cd nhan c6 lién
quan. Nhung théng bdo chi la phudng ti¢n dua tin chinh thdc elia
mdt phdp nhan cdng phdip khong dugc sd dyng thay th& van ban
i)hép qui, chdng han: thdng béo cho mot ngudi nghi huwu khéng thé
ding thay th&€ bidn quyét djnh cho huu tri, cdc ¢o quan lién quan
khong thé dya vao ban thong bdo d€ lam cdc ch& 49 chinh sdch
cho ngudi vién chie nghi huu duge.

2. XAy dung b8 cuc thong bio

Bén thong bdo cAn ©é cdc y&u t:
*Qubc higu va titu ngd.

- Dia danh va ngay thing nam ra thong bdo.
- Tén co quan théng bdo.

- 86 va ky hibu. _
- Tén van bdn (théng bdo) va trich y&u néi dung.
- Nbi dung théng bdo. ‘
- Ky d6ng dfu co quan.
- Noi nhan.

3- Céch vi€t phiin ndi dung thdng bdo

Cé thé chia cic thong béo ¢6 nhidu ndi dung thanh céc myc,
cdc ditu cho d& nhd.
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Trong théng bdo cAn d& c4p ngay vao ndi dung cén thong tin
ma khéng cAn néu 1y do, can ci, hodic néu tinh hinh chung nhyv
cdc van ban khdc. Logi thong bdo nhim gidi thidu cdc dao luat hay
chi truong, chinh sdch thi phai néu ré tan, s6 va ngay thing ban
hinh van ban d6 trudc khi néu nhing ndi dung khdi quat.

Trong théng bdo, ding céch hanh van phai rét r6 rang, d&
hifu va mang tinh dai ching cao, can vist rét ngdn gon, di théng
tin, khong bit budc phadi 14p luan hay bidu 16 tinh cim nhu trong
cdc cbng vén, phiin k&t thic chi cAn tém t&t lai myc dich va d6i
tugng can duge théng bédo.

“... Thong bdo cho cdc thi sinh tring tuy&n bist d€ t4p trung
dy khéa hoc ding thdi gian, dja diém”. Ngoai ra phan k&t thic
khéng yéu cau loi 16 xd giao kifu cong van hojc xéc djnh tréch
nhi¢m thi hanh nhu vén bdn phdp qui.

Phan dai dién ky thong bdo: khong bit buge phai la thd trudng
cd quan, ma cdc trudng phé phong ban cé tréch nhibm vé cédc linh
vifc trén nhu: phong gidgo vy, dao tao & cdc trudng, van phong hay
phdng t8 chic, phong hanh chinh & cdc co quan duge quyén ky va
tryc ti€p thdng bso dudi danh nghia thwa lenh thd trudng co quan.

VI. KY THUAT SOAN THAO BIEN BAN

i- Vai tro tdc dung ciia bién ban

Bién ban la lcai van bdn ghi chép lai nhing sy viec‘dé xay ra
hofic dang xay ra trong hoat d8ng cia céc co quan, t8 chde va
doanh nghiép.

Bién bdn khang c6 higu lyc phédp 1y d€ thi hanh ma chi yéu
duge ding lam ching cit minh ching cic sy kidn thyc t£ da xay
ra vl vAy bién bin phai md té lai cdc sy viéc hitn tugng kip thai,
tai chd véi day 44, chi ti6t moi tinh ti6t khach quan, khong binh
ludn thém bdt thi méi dam bao duge vai trd cung cAp théng tin
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d€ 1am co 58 cho cdc quyst dinh xid 1y, ho@ic mmh ching chn edc
nhan djnh két luan khdc.

2. Yéu cliu cia mét bién ban

- 86 lidu, sy kién phdi chinh xdc, cy thé.
- Ghi chép trung thyc, day dd khong suy dién chd quan.
- Noi dung phai c6 trong tAm, trong diém.

- Tha tyc chit cha, thong tin cé 49 tin cAy cao {(n&u cb tang"
vat, chdng cd, cdc phy lyc didn giai phai gid kém bién ban). Doi
hdi trdch nhiém cao & ngudi 14p vA nh@ng ngudi cé trdch nhidm
ky ching thyc bien ban. Thong tin mufn chinh xdc c6 4§ tin cdy
cao phai dugc doc lai cho moi ngudi cé mit cing nghe, sida chda
lai cho khdch quan, ding &4n va ty gidc (khdng dugc cudng bic)
ky vao bién ban d8 ciung chju triach nhiém.

3- Cich xAy dyng b8 cuc

Trong bién bin phai ¢ cdc yéu t§ co ban sau:
- Quéc higdu va tiéu nga.
- Tén vin ban va trich y&u ndi dung.

- Ngay...thing..nam...gid... (ghi r&t cy thé thdi gian gio phit
lap bién ban). ' '

- Thanh phéin tham dy: (kifm tra, xdc nhén sy hen thuc t&,
dy hop hdi v.v..).

- Dién bign sy kién thyc t& (phan ndi dung).
- Phan két thuc (ghi thoi gian va 1y do).
- Tha tyc ky xdc nhén.

4- Phuong phap ghi chép bién ban

Cédc sy kidn thyc t& c6 tAm quan trong xay ra nhu: Dai hdi,
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vigc xdc nhan mdt sy kién phap ly, viec ki€ém tra hanh chinh, kham
xét, khdam nghiém, ghi 10i cung, 1&i t8 cdo, khi€u nai, bién ban ban
giao cdng tdc, ban giao tai sdn v.v... thi phai ghi 44y i, chinh x4c
.va chi ti€t mei ndi dung va tinh ti&t nhung cling phii chd y vao
cac vin dé tromng tim cia sy kién, néu la ldi néi trong cudc hop,
héi nghi quan trgng, 13i cung, 18i khai... phéi ghi nguyén van, day
di va ytu cAu ngudri néi nghe lai vi xdc nhan ting trang.

Trong cdc sy kién théng thudng khdc: nhu bign ban cudc hop
dinh ky, bop thdo luin nhitu phuong dn, bién phdp dé€ lya chon,
hop t8ng binh xét v.v... c6 th& dp dyng cénh ghi téng hgp: tic la
trong bién ban chi ciAn ghi nh@ng ndi dung quan trong mot cdch
day di nguyén van, cdn nhidng ndi dung thong thudng khdc c6 thé
ghi tém tit nhing y chinh, nhung luén ludn phai qudn tridt nguyén
tic trung thyc, khong suy didn chi quan.

Phan k&t thuc bién ban: phai ghi thdi gian chAm dit sy kién
thyc t& nhu: ban giao xong, hoi nghj k&t thic, kifm tra, kham
nghi¢m két thic hic mdy gid..ngay... Bien bin &4 doc lai cho moi
ngudi cung nghe (cé b sung sia chi?a n&u c6 ydu cau) va xdc nhan
la bién ban phin dnh ding sy kién va cing ky xdc nhan. Trong
bién ban musn c6 thd tuc chat ché phéi luu y vide ky xdc nhan
phai c6 t8i thifu hai ngudi ky thi cdc thong tin trong bién ban mdi
o6 df tin cdy cao. Thong thudng trong cdc cudc hop, hoi nghj bien
bédn phai c6 thu ky va chd tpa ky xdc nhan.

5- Dy thio 42 cuong bién ban hdi nghi
a- Qubc hidu va tiéu ngd.
b- Ten van ban va trich y&u ndi dung. hoi nghj.
c- Thai gian dja difm khai mac hoi nghj.
d- Chuong trinh 1am viéc cia héi nghi (Té6m tét cdc ndi dung
chinh cia h¢i nghi).

d- Doan cha tich va thu ky hdi nghi (d8 ci va xin y ki€n bifu
quyst néu chn).
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e- Khai mac ghi r6 hdi nghj do ai khai mac.

g- Phin béo cio:

+ Ghi tén chdc vy ngudi trinh bay bdo cdo.

+ T6ém tht ndi dung bdo cdo.

+ Xem bsio cdo kem theo {n&u bdo cdo thanh vian)

h- Thao luan: Tuy theo tinh chét cia hdi nghi ma chon phuong
phép ghi thich hgp, tidc 13 ghi chi ti& hay ghi tém tit y chinh (ghi
téng hgp).

- Ghi nhing vin d2 ma chi tich h6i nghi dua ra, néu ra thio
luin trudc hdi nghij.

- Tém tdt cdc da tai, ndi dung tham luAn (néu c6)
- Ghi céic § ki€n phét bi€u déng gp tai hoi nghj.
i- Phan quy&t nghij:

Phan nay quan trong nén ghi chi ti€t cdc vén d& quy&t nghj
va ti 1¢ dai bi€u tdn thanh (gic tay ho#ic bé phi&u kin).

- N¢i dung quyst ‘nghj thd nhat 1a:
....... o ...% tan thanh.
- Noi dung thy hai la:... v.v. _
j- Phan bau cd nhan sy cho nhidm ky tdi:
- Danh sdch nhan sy d& ct (ghi ho tén)

- Danh sdch tning o qua biu ci (gio tay tdn thanh hofic phidu
kin).

- Danh séch bau b sung Mn hai, ba... (n€u An dau chua di
88 phifu cAn thi&t).

k- Phan k&t lugn:
. Tém tht bdo céo hoaic 13i phét bifu cia khéch mai dy.
- Tém tht bdo cdo holic 15i b& mac cia chi tga.
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- Ghi ngdy, gis b€ mac hdi nghj. |,

l- Chi tich va thu ky hoi nghi ky ton (sah khi d& xét duyet,
b8 sung, sita chda n&u cin thi doc lai trudc hdi nghj d€ xdc nhan).

VIl. KY THUAT SOAN THAO DIEN VAN

1- Vai trd va tdc dung ciia didn van

Dién van la mgt loai vin ban ding d€ dién thuy&t nhAm théng
. tin trudc dong dao quan ching trong cdc cude mit tinh ky niém
cdc ngay 18 ldn, trong viéc dén cde doan khach qui, trude cac hoi
nghj trong dai, d€ tién dua khdch nudc ngoai quan trong vé nudc,
khdnh thanh cdc céng trinh quan trong, khai mac cdc hdi chy,
trién lam, cic cudc thi dfu thé thao, bidu dién van nghe v.v... Nai
dung dién van chia dyng cédc théng tin ghi nhin sy vui miung, sy
thanh cong, thing lgi, chao dén nhang disy t6t dep ding d€ gay
tdm Iy hung ph&n trong déng dio quan ching. Dién van bao gid
cing dugc doc trong bdi canh long trong @8 chao dén cdc sy kién
trong dai, mirng thanh céng cde cdng trinh quan trong. Cdc sinh
hoat théng thudng khéng can dang dién van.

2- Nhirng yéu cau khi soan thao dién van

- Phai gy duge tAm 1y vui ming, hung phéin cho déng dao
thinh gia.

- Hanh van phii sinh d¢ng, lich sy, ¢6 suc thuyét phyc.

-Y tudng ré rang, mach lac dé ngudi nghe dé theo doi.

3- XAy dung bd cuc va cdch viét dikn van

Vigc soan thao dién van thyc ra khéng bt budc phai theo mét
khuén méu b3 cyc nao cy thé, mién vist sao ddp ung dugc cdc yéu
cAu trén day. Theo kinh nghidm thuc t& thi c6 thé chia ndi dung
dién v&n thanh ba phan sau:
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a - Phan md dau: Vi€t 19i chao ming cdc khdch qui néu ly do
cla budi 1&, budi mit tinh, lién hoan van nghé... hoac gidi thigu y
nghia cia sy kién ma dién van d& cap dén.

b- Phan thi hai: Nau cdc néi dung trong tAm chn thuy&t trinh
trude quan chding ho#ic thinh gia. Trong phan nay cé thé néu céc
thanh tich cia qua trinh ph&n d4u, vai trd, vj tri, tam quan trong
@pa sy kién cin chao ming, ¢ thé bdc 16 cde quan di€m cde chinh
kién cia cd quan, t§ chuc minh v& sy ddnh gid cdc v&n d& lién
quan dén sy kién d6, c6 th€ dua nhing vi du dé minh hoa nhim
ting sitc thuy&t phuc va 16i cudn ngudi nghe.

c- Phan thd ba: Tém tit sy kién, ddnh gid lai mét fan naa y
nghia, tim quan trong clia sy kién xay ra, thé hién sy hy vong
tuong lai c6 két qud to I9n hon, mé6i lien hé ban chit hon, hgp tdc
rong hon biing nhing 16i chic ming t8t dep, cudi cung la 15i cdm
on. CAn luu y riing: Difn vin kh6ng nén vist dai ma can cb dong,
ro rang, hanh van ngén gon, suc tich, ding t ngd dé hi€u, lugng
thong tin vita phai phu hgp voi d6i tugng nghe.

4- Khau doc dién vin

DPoc dién van cing la mét nghé thust. Viec thuyét trinh nay
c6 yéu cAu rdt cao, doi héi ngusi dy kifn b8 tri lén doc phai xem
trude bai viet m{t vai [an va phai luyén ngit khi sao cho sinh déng,
hdp dan, dung lai ding hic cho quan ching v tay hoan nghénh.
Doc thiéu ng khi, doc qud nhanh sé lam thinh gid chdn nan, n&u
lam dyng quéd nhiéu cdc trang vé tay, sé gy khéng khi mién cutng
trong thinh gia, tinh cam trd nén sdo réng. Bai dién van viét rat
ngoan muc, nhung khiu dgc r¥i rac, thi€u sinh déng thi két cuc
van la khong dat dugc muc dich thuy&t phuc ngudi nghe.
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VIll. K¥Y THUAT SOAN THAO DE AN CONG TAC

1- Vai trdo va cong dung cia d@ dn cOng tdc

Dé an cong tac la vAn ban trinh bay nhing k& hogch dy kién
vé mdt nhi¢m vy duge cd quan, t6 chic, doanh nghigp giao trong
mdt thdi gian nhat dinh.

Trong thyc t&€ khi giac nhié¢m vy cho thudc ofp cia minh bao
gid ngudi thd trudng don v cing mubn ngudi thyc hign phai sogn
duge d& 4n cong tdc A€ ngudi thd trudng cé cin cd duydt chi kinh
phi, g6p ¥ uén nin ngay tu dau d€ gidm bdt khad nang sai pham va
nhing tdn kém tién cia, cbng sic. Dong thdi cdn gidp cho cd ngudi
giao nhiém vy, cd ngudti thi hanb nhidm vy hinh dung dugc ké&t
qud cong vige, dy ki&n duge nhing khé khan, cin trd dé chi dong
x¢ ly tinh hinh, dam bao hoan thanh c¢ong tdc vdi kha ning lén
nbit. D6i véi dé 4n céng tic cho mdt t8 chdec cing phai ddp ung
nhi¥ng yéu ciu tuong ty nhu vay.

2- Yeu cau khi soan thdo d& dn cbng tic

a- Phai phu hgp vdi kha nang chi th€ thi hanh, phu hgp véi
dieu kién, hoan canh thyc t& 3 co quan va ca dja ban cdng tdc.

b- Lap luan phai chat ché, dAn ching chinh xdc, ¢6 sic thuyét
phuc. Dy kién nhdng cdng viéc cin lam phai cy thé, phai hinh
dung dugc nhing khé khan va thudn Igi c6 thé x:sly ra dé chd dong
xJ 1y,

c- Néu bién phdp thyc hién phai ey thé, phai dy kién ro thaoi
gian thuc hién tung khau, titng phan cong vide, cAn nhan manh
khau trong tdm cia cong tdce.

d- D& 4n phai dam bao tiét kiém duge thdi gian, codng sdc va
tiét kiém dugc d€n muc t6i da chi phi tién cia.
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3- Cach thic soan thio d& &n

Noi dung dé 4n thutng c6 ba phian: Phin nhan dinh tinh hinh,
dic diém; phan dy kién cac nhiém vy, muc tidu, phuong hudng,
bi¢n phap cong tic va phan k&t luan.

a. Phan nhén dinh tinh hink dac diém: Can néu 16 hoan canh,
tinh hinh ¢ cd quan, ¢ dja ban va nhdng kha nang cia chi thé
thyc hién: Can néu mat cdch khdi quat, ngin gon dé hinh dung
dugce sy can thi€t cda vigc thyc hién npi dung cong vide va kha
nang hoan-thanh néu cé sy nb lyc thyc hién.

b. Phan néu nhiém vy, muc tiéu, phuong hudng va bién phép
céng tic: CAn néu cang cy thé cang tst, phai dy ki€n dugc edc kha
nang rii ro, nh@ng khé khan, cin trd can chy déng dé phong,
nhitng thuin lgi cAn tdn dyng. Trong dé phai chd trong dé ra céc
bién phdp t6 chic thyc hidn. Khau dy kién kinh phi 1a mét y&u t&
quan trong dé ddnh gis hidu qui cdng tdc va chit lugng cia de
an, khi c¢é nhidu dé an duge xay dung cho mét nhiem vy, cung
moét muc titu duge xde dinh trong cac dé 4n, thi dé an duge duyét
sé la dé dn tiet kiem duge kinh phi, thai gian va cong sdc nhat.
Trong cdc cd quan, néu c6 diéu kién can xay dung nhieu dé 4n dé
lga chon dé dn chinh thdc va cdc d& &n dy phong. Dé an nao of
hi¢u qua cao nhét, can chon lam dé an chinh thic va cho t3 chuc
thuye hién trude tién.

c. Phan két lugn: Néu trién vong tinh hinh, trong dé d& nghi
lanh dao hé tr¢ va dam bdo cdc diéu kién vat chat tinh than cho
viéc thyc hién cdc myc tidu nhiém vy dat ra:
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Chwong  VII

KHAI QUAT VE HOP DONG KINH TE

1. KHAI NIEM HQP DONG KINH TE (HDKT)

“Hdp déng kinh t& la sy thoa thudn bing van ban, tai lidu
giao dich gida cdc ben ky két vé vide thyc hi¢n cong viée san xuit,
trao d6i hang héa, djch vu, nghién cdu, @¥ng dyng ti€n bé khoa hoc
kj thuat va cic thoa thuan khédc ¢6 muc dich kinh doanh vdi sy
qui dinh 16 rang quyen va nghia vu cia méi bén dé xdy dyng va
thyc hién k& hoach ciia minh”. (%)

2. CHO THE CUA HOP DONG KINH TE

Theo Phéap léenh HDKT, chi thé cia HDKT bao gom:

a- Phdp nhan véi phap nhan;

b- Phép nhdn v6i cd nhan c6 dang ky kinh doanh theo quy
dinh cua phap luat.

Trong dé:

- Phdp nhan phai 1a mot t6 chic o6 dd cdce digu kign sau:

(*} Phap lénh Hop dbng kinh %8 ban hanh ngay 28-9-1989.
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+ La mét t6 chdc duge thanh lap mot cich hgp phap;

+ C6 tai san riéng va chiu trich nhiém mét cich dac lap bang
cdc tai san dg;

+ Co quyén quyét dinh mdt cach déc lap vé cdc hoat dong
san xuit kinh doanh cia minh:

+ C6 quyén ty minh tham gia cic quan ho phap luit.

- Ca nhan ¢6 dang ky kinh doanh:

Theo qui djnh cia phap luat, 1a ngudi da dugc cAp gidy phép
kinh doanh va da dang ky kinh doanh tai co quan cé tham quyén
theo ding qui dinh vé dang ky kinh doanh. '

3. NGUYEN TAC KY KET VA THUC HIEN HDKT

“Ty nguyén, cang c6 1gi, binh ding ve quyén va nghia vy, tryc
ti€p chju trach nhiém tai san va khong trdi phdp luat” (*).

Riéng loai HPDKT theo chi tiéu phdp lénh phai tuin theo
nguyén tic “binh ding, hop tic cing cé Igi va truc ti€p chju trach
nhiém tai san”(*).

4. HIEU LUC PHAP LY CUA HDKT

a- Trutng hop HDKT duge ky k&t bing van ban

HDKT duge coi la da hinh thanh va o6 hiéu lyc phap ly tir
thdi di€m cdc bén da ky vao van ban.

b- Trudng hgp HDKT duge ky két bing tai liéu giac djch.

HDKT dugc coi la di hinh thanh va c6 hidu lyc phap ly ké
t khi cic ben nhan dude tai liu qui dinh thé hién sy théa thuan
\ié‘tf{t ca nhung digu khoan chi yéu cia HPKT.

(™ Phdp 1&nh hop ddng kinh t& ban hanh ngay 28-3-1989
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5. CAC BIEN PHAP BAO DAM THUC HIEN HDKT

a- Thé chip tai san

- La trudng hgp dung dong san, bat dong san hoszc gia trj tai
san khdc thude quysn sd hodu cia minh d€ bio dam tai san cho
viéc thyc hien HDKT da ky két.

b- Cam cé& tai san
La trao d6ng san thudc quyén sé hdu cia minh cho ngudi cung
quan hé hgp dong gid d€ lam tin va bao dam tai san trong trusng
hgp vi pham HDKT da ky két.
c- Bao lanh tai san

La sy bao didm bling tai san thugc quyén sé hdu cia ngudi
nhan bao linh d€ chiu trach nhiém tai san thay cho ngudi duge
bao lanh khi ngusi nay vi pham HDKT da ky két.

6. NHUNG HDKT TRAI PHAP LUAT

a- HDKT vo higu toan bo

Nhing HBKT v6 hidu toan bd trong cdc truong hgp sau day:

- Noi dung HBKT vi pham didu c&m cia phap luat;

- Mot trong cdc bén ky két HDKT khong c6 dang ky kinh
doanh theo qui djnh cda phap lujt dé thyc hién cbng viéc da thoa
thudn trong hop déng;

- Nguti ky HDKT khéng ding thdm quyén hoac c6 hanh vi
“ta ddo.

b- HDKT vé hiéu tirng phan
HDKT bj coi 1a v6 higu ting phan khi noi dung cia phan dé

vi pham diéu cdm cua phap luat, nhung khéng dnh hudng dén ndi
dung cac phan con lai cia hgp dong.
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Chwong VIII

CO CAU CUA VAN BAN HOP DONG KINH TE

1. KHAI NIEM VAN BAN HDKT VA CAC LOAI VAN BAN
HDKT

a- Khdi nié¢m van ban HDKT

Van ban HDKT la mét loai tai lieu dac biet do cde chu thé
cua HDKT ty xfiy dung trén co s6 nhing quy dinh cua phap lujt
nha nudc vé HDKT: van ban nay cé gid tri phdp ly b4t bude cdc
bén phal ¢6 trdach nhigm thyc hién cic digu khoin ma cac bén da
thoa thuan va ky két trong HDKT. Nha nudc thyec hién sy kiém
sodt va bao ho quyén lgi cho cdc bén khi can thiét va dya trén cg
sd ndi dung van ban HDKT da ky ké&t.

b- Cdc loai van ban HPKT trong thuc t& san xuidt kinh
doanh
- Hop dong mua ban hang héa;
- Hgp dong mua ban ngogi thuong;
- Hop déng iy thdc xudt nhap khau;

- Hop doéng van chuyén hang héa;
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'

Hgp dong kinh t& djch vu;
- Hgp déng giao nhan thau trong xay dung co béin_;

Hgp déng gia cong dat hang;
- Hop dong nghién cdu khoa hoc - trién khai ky thuat;

Hop dong hop tic kinh doanh;
- Hgp dong lien doanh, lién két v.v...

2. CO CAU CHUNG CUA MOT VAN BAN HDKT
a- Phan md dau

Bao gém cdc nodi dung sau:

- Qudc hidu: Day la tidu dé can thiét cho nhdng vin ban ma
ngi dung cia né c6 tinh chat phdp ly, riéng trong hgp dong mua
ban ngoai thuong khong ghi quéc hiéu vi céc chi thé loai hgp dong
nay thudng cé quéc tich khic nhau.

-~ 86 va ky hiéu hgp dong: Thudng ghi & dudi tén vin ban hoae
d goc trdi cia van ban HDKT, noi dung nay can thidt cho viée luu
trd, tra cdu khi can thiét, phan ky higu hgp déng thuong 13 nhing
ch viét tit cda tén ching loai hgp dong Vi du: Hgp dong s8
07/HDMB (56 ky hiéu cia loai hgp dong mua bin hang héa).

- Tén hgp ddng: Thudng idy tén hgp dong theo ching loai cy
thé ghi chd to dam § chinh gida phia dudi qusc higu.

- Nhitng can cit xdic iGp hgp déng: Khi lap hgp dong phai néu
nhifng van ban phip qui cia nha nude didu chinh linh vyc HPKT
nhu cdc phap lénh, nghi dinh, quy&t djnh v.v... Phai ndu cA van
ban hudng din cua cdc nganh, cda chinh quyén dia phuong, cé thé
‘phai néu ca sy thoa thuin cua hai bén chi thé trong cie cude hop
ban vé ndi dung hgp dong trude dé.

- Thai gian, dia diém ky két hop dong: Phai ghi nhan 6 van
dé nay vi né 1a cdi mdc quan trong ddnh ddu sy thist lap 1DK'T
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xay ra trong mot thoi gian, khdng gian cu th€ 4é ching minh sy
giao dich cda cdc ban, khi cin thiét nha nudc sé thyc hién su xac
nhan hodc kiém soat, dong thoi né cing 1a can cd quan trong dya
vao dé cdc chi thé &n dinh thdi han cia hgp dong duge bit dau
va két thdic lic nao, théng thudng thdi gian ky két la thdi diém
d& cdc thoa thuan 4n dinh cho hgp dong bit dau cé hisdu lyc. Vi
du “hgp déng nay cé hiéu lyc 18 thing ké tu ngay ky..”.

b- Phiin théng tin vé chi thé hop dbng

Bao gom cdc ndi dung sau:
- Tén don vi hodc cd nhdn tham gia HDKT (goi chung la tén
doanh nghiép)

Dé loai trd kha nang bj lra ddo cdc bén phai kifm tra lan
nhau vé tu cdch phap nhan hoic gidy phép dﬁng'ky kinh doanh
cua ddi tdc, kidm tra sy hoat d6ng thuc t& cia t§ chic nay xem
cé trong danh sach cdc té chuc bi chinh quyén théng bdo vd ng,
dinh chi hoat dong hodc giai thé khéng.

- Dia chi doanh nghiép: Trong hgp dong phai ghi rd noi c6
try sd phdap nhan déng, khi can cdc bén cé th2 tim d&n nhau 48
lién he, giao dich hoac tim hi€u ™ rang trudc khi ky két HDKT,
y&u cAu cdc bén phai ghi r6 s8 nha, dudng ph8, xém &p, phudng,
x4, qudn, huyén. Néu thuc tAm ¢6 y thic ph&i hgp lam an lau dai,
dang hoang ho sé khai dung va day d4a.

- - Dién thoai, Telex, Fax: Day la nhiing phwong tién théng tin
quan trong, mbi cht thé hgp déng thong thudng ho c6 s& dac dinh
cho phuong tién thong tin dé& giao djch véi nhau, giam bét dige
chi phi di lai lién heé, trd nhding trudng hgp bit budc phai gap mat.

- Tai khoan md tai ngan hang: Day la van de duge cac ben
h¢p dong dic biét quan tam trong giai doan hién nay, khi d8i t4c
biét s6 tai khoan, lugng tién hién c6 trong tai khodn md tai ngan
hang nao, ho tin tudng & kha nang dugc thanh todn song phing
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dé yén tam ky két va thuc hién hgp dong, cdng can dé phong
trudng hgp déi tdc chi dua ra nhing s§ tai khoan da can tién nhim
¥ d6 chi€ém dyng vén hoac lita ddo; mudn nim ving s lugng tién
trong tai khodn, cin c6 bién phdp kiém tra tai ngin hang ma dsi
tdc c6 md tai khoan d6 trude khi ky ké&t,

- Nguoi dai dién ky két: Vé nguyén tic phai l& ngusi duing
dau phdp nhan hoac ngudi ding tén trong gidy phép dang ky kinh
doanh, néu la doanh nghi¢p tr nhan, nhung phap luat HDKT van
cho phép ho duge iy quyén cho ngusi khéc véi didu kién hg phai
viét gidy dy quyén.

- Gidy dy quyén: Phai ghi ro s6 luu, thoi gian viét iy quyen,
chite vy ngudi ky gidy dy quyén, dong thai phai ghi ro ho tén, chic
vy, s6 Ching minh nhin dan (CMND) cga ngudi duge uy quyén,
noi dung pham vi céng vigc iy quyen va thui han dy quyén, phap
luat bat bugc ngusi thi trudng dy quyén dé phai chju moi trach
nhiém nhu chinh ban than ho da ky hop dong, nhung du sao thi
bén ddi tdc vAn can phai kiém tra ky nhing diéu kién trén cia
gidy iy quyén trude khi dong y ky két hgp déng.

c- Phan ndi dung cfia van ban HDKT

Théng thudng mot van ban HPKT c6 cac didu khodn sau day:

- D6i tugng cda hgp dong: Tinh bing s6 lugng, khdi lugng, gia
tri qui u6c ma cdc bén théa thuin bing tién hay ngoai té;

- Chit lugng, ching loai, quy cdch, tinh dong bd cia san phim,
hang hda hoiic yéu ciu ky thuat cia codng viéc;

- Gia ca;

- Bao hanh;

- Piéu kién nghiém thu giao nhan;
- Phuong thuc thanh toan;

- Trich nhiém do vi pham HDKT;
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- Cac bién phdp bao dam thyc hién HDKT,
- Cdc thoa thuan khic.

Nhang diéu khoan trén cé th& phan thanh 3 loai khic nhau
d€ théa thuan trong mét van ban HDKT cu thé:

+ Nhitng diéu khodn chi yéu: DAy la nhing diéu khoan bit
budc phai cé dé hinh thanh nén mot ching loai hop dong cu thé
dudc cic bén quan tAm théa thuan trude tién, néu thi€u mot trong
cic dieu khodn can ban cda ching loai hgp dong dé thi van ban
HBDKT do khong co gia tri. Chdng han trong hgp déng mua ban
hang héa phai cé cdc diéu khodn cin bin nhu: s8 lugng hang, chat
lugng qui cach hang héa, gia ca, dieu kién giao nhan hang, phudng
thic thanh todn 1a nhing diéu khodn can ban cia ching loai HDKT
mua bdn hang héa.

+ Nhitng di¢u khoin thudong 1¢: La nhdng dieu khodn da duge
phap luat dieu chinh, cdic bén c6 thé ghi hoic khéng ghi vao van
ban HDKT.

Néu khong ghi vao van bin HDKT thi coi nhu cdc bén mac
nhién cong nhan la phai cé trach nhiém thuc hién nhing qui djnh
d6. Néu cdc bén thoa thuin ghi vao hgp dong thi ndi dung khong
dudc trai vdi nhdng didu phap luat da qui dinh. Vi dy: didu khoan
vé boi thudng thiét hai, diéu khoedn vé thué..

+ Didu khoan tiy nghi: La nhing dieu khoan do cdc bén ty
théa thuan véi nhau khi chua ¢6 qui dinh ctia nha nudc hoac da
c6 qui dinh cia nha nudc nhung cdc bén duge phép van dyng linh
hoat vie hoan cinh thyc t& cia cdc bén ma khong trai vdi phdp
lugt. Vi du: Diéu khoan vé thudng vat chat khi thyc hign hgp dong
xong trudc thoi han, diéu khoan v& thanh toin bing vang; ngoai
té thay tién mat v.v..,

d- Phan ky két HDKT

- 88 luong bdn hop dong can ky; Xuit phat td ydu ciu luu
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gid, cin quan hé giao dich vdi cdc cd quan ngan hang, trong tai
kinh t&, cd quan chi quian cdp trén v.v... ma cdc bén can thoa
thuan lap ra s8 lugng bao nhitu ban la vira &4, van dé quan trong
la cdc ban hgp déng d6 phdi ¢é ndi dung gidng nhau va cé gid tri
phip Iy nhu nhau.

- Dai dién cdc bén ky két: Mbi bén chi can cd mot ngudi dai
dién ky két, théng thudng la thi trudng cd quan hoic ngusi ding
tén trong gidy phép dang ky kinh doanh, phap luat cho phép ho
duge dy quyén bing gidy t¥ cho ngudi khic ky. Theo tinh than
phdp lénh hgp déng kinh t& tit khi né cé hiéu lyc ngudi k& todn
truéng khong bit budc phdi cing ky vao HDKT vdi thi trudng
nhu trude day nida. Viéc ky hgp déng o6 thé thyc hién moét cdch
gidn ti€p nhu: mét bén soan thdo ky trude roi gii cho bén déi tic,
néu dong y véi ndi dung théa thuin bén kia dva ra va ky vic hop
dong thi sé c6 gia tri nhu trudng hgp tryc tidp gip nhau ky két.
Nhi¥ng ngudi c6 trich nhiém ky k&t phai luu § ky dung cha ky da
dang ky va thong bdo, khéng chdp nhéan loai chit ky tit, chd ky
mdi thay d6i khdc véi ch® ky &4 dang ky véi cdp trén, viéc déng
ddu co quan bén canh ngudi dai dién ky k&t c6 tdac dung tang thém
sy long trong va tin tudng cua d0i tdc nhung khéng phai la yéu
ciu bét budc trong thi tuc ky két hop déng.

3. VAN BAN PHU LUC HDKT VA BIEN BAN BO SUNG HDKT

a) Van ban phu luc HDKT

- Viéc lap va ky k&t van ban phy lyc HPKT dugc d4p dung
trong trudng hgp cdc bén hgp déng can chi ti€t va cu thé héa cic
ditu khoan cia HDKT ma khi ky k&t HDKT cdc ban chua cy thé
héa duge. Ching han: moét HD mua bdn hang héa cé thai han thue
hién trong mét nam, lic ky k&t cic bén chua qui dinh cu thé s§
lugng hang héa giao nhan hang thing. Trong qua trinh thyc hién,
mbi thiang hai bén ky phuy lyc dé qui djnh ré s6 lugng hang héa
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giao nhin trong thdng dé.
- Nguyén tic chung khi xay dung van ban phy luc HPKT la
khong duge trdi vdi ngi dung cia van ban HDKT da ky két.

- Thi tuc va cdch thic ky két phy luc HDKT: tuong ty nhu
thi tyc va cdach thdc ky két HDKT

- Vé gid tri phdp ly: phy luc HDKT la mét bo phan cu thé
khéng tich roi HDKT, né c6 gia tri phdp 1y nhu ban HDKT.

- Co cliu cia van ban phy lyc HDKT cing bao gdm cdc phan
nhy viin bin HDKT (c6 thé b6 bdt myc cin cd xAy dyng HDKT).

b- Bién ban bdé sung HDKT

+ Trong qud trinh thyc hién HDKT, cdc bén c6 thé xic lap
va ky bién bin bs sung nhilng diéu mdi thoéa thuan nhu: thém bat
hoaic thay ddi néi dung cic dizu khoan cia HPKT dang thyc hién.
Bién ban bé sung cé gid tri phap ly nhu HDKT. Ching han, khi
ky k&t HDKT hai bén thda thuén thdii gian hoan thanh cong trinh
ta mot nam ké ti ngay ky, qud trinh thi cong gap nhidu trd ngai
khdch quan hai bén ban bac théa thuan kéo dai thsi gian giac nhan
cong trinh thém 3 thing nda. Trong trudng hgp dé hai bén phai
lap bién ban bd sung HDKT.

+ Vé cd cdlu, bién ban bé sung HDKT can ¢6 cdc yéu to sau:

- Quéc higu,;

- Tén bién ban bd sung;

- Thei gian, dia diém lap bién ban;,

- Nhung théng tin can thigt vé cdc chd thé hgp déng;

- Ly do lap bién ban bé sung;

- N§i dung thoa thuin vé sy them, bdt hoac thay ddi mot hay
mét s& diéu khoan cia hgp dong da ky,

bl

- Su cam két thuc hién thing théa thufin trong bién ban bé
sung; '

- Ky bién bin b8 sung: Nhing ngussi ¢6 quyen hoac duge dy
quyén ky két HDKT thi c6 quyén ky bién bin bd sung HDKT.
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Chwong 1X

NHUNG NGUYEN TAC S’ DUNG NGON NGU
VA VAN PHAM TRONG VAN BAN HDKT

1. NGUYEN TAC SU DUNG NGON NGU TRONG VAN BAN
HDKT

a- Ngdn ngir trong cdc van ban HDKT phai chinh xdc, cu
thé, don nghia

- Nguyén 1dc st dung ngon ngi phdi chinh xdéc. Tude la y nghia
cia nhing t st dung trong giao dich HDKT phai thé hign ding
¥ chi cia cdc bén ky ké&t, doi héi ngusi lap hgp déng phai cé von
tir vyng trong linh vuc kinh 1& phong phi, siu sic mdi cé thé xay
dyng duge ban HDKT chit ch@ vé t¥ ngd, khong giy ra nhing
nham l4n ddng tiéc, phi tdn nhidu tién bac va cbng suc, dac bidt
la trong cic hgp déng djch vy va hgp déng mua ban hang héa khi
thoa thuan vé chit lugng cong viéc djch vu va phdm chit qui cich
hang héa phai hé&t sdc thin trong sit dung thuat ngd.

- Ngon ngit hop dong phai cu thé Khi théa thuan vé dieéu
khodn ndo cdc chi thé ky k&t hgp dong phai chon nhing sé liéu,
nhiing ngén ti chi dich danh ¥ dinh, myc tidu ho3c ndi dung ma
ho dang ban d&n nhim dat dude, trdnh ding tit ngd chung chung,
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day cing la nhing thi thuat dé trén trinh trach nhieém trong qua
trinh thyc hién hgp dong cda nhidng ké thidu thién chi.

- Ngon ngi hop dong phai don nghio. T ngd clia hgp dong
phai ¢6 sy chon loc chit ché, thé hign ding muc dich cia chi thé
dé nghj ky két hop dang, trinh dung nhitng tit ¢ thé hidu hai ba
nghia; né vifa mau thuin véi yéu cau chinh xdc, cy thé, vita 6 thé
tao ra khe hd cho ké xdu tham gia hgp dong lgi dung gay thiét hai
cho ddi tic hofic tron trénh trich nhiém khi cé hanh vi vi pham
HDKT, vi ho ¢6 quyén thyc hién theo nhing y nghia cia tu nga
ma ho thiy c6 lgi nhit cho ho, dd cho 48] tdc cé bi thiét hai nghiem
trong roi sau d6 hg sé cd cd s6 d€ bién luan, dé thoai thdc trich
nhiém. Vi dy: “... Bén B phai thanh todin cho bén A bang ngoai
té..” Y db cia bén A la mudn duge thanh todn bang USD nhu moi
trudng hgp lam &n vdi ngudi thién chi khdc nhung bén B lai thanh
todn bing dong Rup clia Nga cing la ngoai t& nhung kha ning
giac djch rat yéu va gii trj khong én dinh, kém hiéu lyc rat nhieu
so vdi dong d6 la My (USD).

b- Chi dugc sit dung tit thong dung, phé bién trong cic
vin ban HDKT, trinh dang cdc thd ngi (ti€ng dia
phuong) hoac tiéng léng

Quan hé HDKT la nhing quan hé rit da dang vdi nhidu loai
co quan, don vi va cdc doanh nghiép tu nhan 6 moi mién dit nudec,
trong tinh hinh hién nay nha nude lai dang md rong cia cho cic
giao dich vdi nhidu cd nhan va t chiéc nudc ngoai, cic bén hgp
ddng can phai duge hiu ding, chinh xdc y chi cia nhau thi viec
giao djch mdi nhanh chéng thanh dat, phai ding ti€ng phé thong
mdi tao didu kién thuan Igi cho cdc bén cung hifu, d& hifu, trinh
duge tinh trang hiéu [am, din tdi vigc thyc hién hgp dong sai, gay
ra thiét hai cho ca hai bén, dong thoi trong quan hé vdi nudc ngoai
viegc dung tiéng phd théng mdi tao ra sy tién lgi cho viée djch
thuat ra tiéng nudc ngoai, giip cho ngudi nudc ngoai hidu duge
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ding din, d& viéc thyc hién hgp déng cé hidu qua cao, gid duge
méi tuong giao bén chat 1au dai thi lam an méi phat dat duge, d6
cing la yéu t6 quan trong d€ giy nidm tin & d6i tdc trong cac loai
hgp déng. Mot hgp déng duge ky két va thuc hién con cé thé lién
quan d&€n cdc cd quan khdc c6 chic ning nhiém vy phii nghién
cuitu, xem xét néi dung cia ban hgp dong nhu: ngin hang, thué,
vy, hai quan, trong tai kinh t€.. Cdc co quan nay cin phai duge
hidu ré, hiéu chinh xdc trong cdc trudng hgp cin thiét lien quan
dén chdc ning hoat dong cia he dé o6 thé gidi quy&t duge ding
din. Tém lai trong ndi dung cla ban HDKT viéc dung ti€ng dja
phudng, tieng long la bi€u hign cua sy tiay tién trdi véi tinh chét
phip ly, nghiém tic ma bin than loai viin ban nay doi hoi phai
co.

c- Trong vin ban HDKT khong dugc tuy tién ghép chw,
ghép ti€ng, khong toy tién thay déi tir ngit phdp ly
va kinh té&

Viéc ghép chd, ghép tiéng dé dan d&n sy hi€u nhim y chi cia
cdc bén chu thé, vigc thay d6i ngon to phép ly trong hgp dong co
thé dan dén tinh trang van dung bj sai lac, viéc thyc hign HDKT
thdt bai. Chéng han phap luat qui dinh khi xAy dung HPKT phai
théa thuan vé “thdi han c6 hi¢u lyc cia HDKT...” Khéng duge tay
tién ghép ch va thay d6i ngbén t¥ phdp ly thanh dieu khoan “Thai
hig¢u cia HDKT” d&n day c6 thé lam sai lac y nghia cda ti ngd
ban dau.

d- Trong van bin HDKT khong dudgc ding chit thira vo ich,
khong tuy tién dang chié “v.v...” hoic ddu  “.”»

Xuit phdt tir yéu chu bit bube trong ban than ndi dung HDKT
phai chinh xdc, chat ché, cy thé nhu mei van ban phdp qui khdc,
khéng thé chdp nhan va dung nap chi thira vo ich lam mat di tinh
nghiém tic cia sy thoa thuin phyc vy san xuit kinh doanh do
phdp luat nha nudc dieu chinh, d6 la chua ké d&n kha nang “chyg
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thira” con cé thé chua dyng ¥ sai lam lac di myc tiéu cia sy thoa
thuan trong ndi dung hgp déng.

Vi dy: “Bén A c6 thé sé kbong nh4n néu bén B dua loai hang
khong ding qui cich d4 théa thuan trén”. Trong trudng hgp nay
bén B vin con hy vong 1 kha nang bén A ch&p nhan hang sai qui
cich ma bén A thyc t&€ khong c6 y 46, nhung do ngusi lap vidt
thita din tdi sai lac ¥ chi trong théa thuan cda HPKT.

Vigc dung loai ch@ “v.v..” hosic ddu “...” 1a nhaim liét ke hang
loat tao diéu kién cho ngudi doc hiu mét cich tritu tugng ring
cdn rit nhidu néi dung tuong ty khong cén thist phai viét ra hé&t
hoac khong c6 kha nang ligt ké toan bd ra hét, dieu nay trong van
pham phdp ly va hgp dong khéng thé chdp nhan vi né ci!ng trdi
vi nguyén tic chinh xic, cy thé& cia van ban HDKT va b thé bj
1gi dung lam sai di nhdng nsi dung théa thuan cia hgp déng, chua
dua ra ban bac, théa thuan trudc ‘cdc bén hgp déng thi khéng cho
phép thuc hién né vi né chua dudgc dd hai bén xem xét quyét dinh.
Thyc t& trong van pham cia cic loai van ban phap qui va hgp
dong hau nhu khéng sd dung ch? “v.v..” hoge “.”

2. NGUYEN TAC VAN PHAM TRONG VAN BAN HDKT

a) Van pham trong van ban HDKT phai nghiém tic, dit
khodt

Tinh nghiém tic, dit khoat cia hanh van trong cdc van ban
HDKT thé hién ¢ tinh myc dich duge ghi nhan mét cich trung
thyc, trong hoan cinh cdc bén ban luan dé ti€n hanh lam an kinh
t€ rit nghiém tuc, di tdi nhitng néi dung thoa thuan rat thist thyc,
k&t qua cia né la cdc Igi ich kinh t&, hau qua ciia né la sy thua
16, phé sin, tham chi ban than ngusi ky két va chi dae thyc hién
phai ganh chju sy tring phat bing du loai hinh thuc cudng ché,
tr canh cdo, cich chic dén giam cam, ti toi kém theo ca sy dan
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boi tai san cho chd s§ hdu giao cho ho quan ly. Tém lai HDKT
thyc chat 1a nhdng phuong 4n lam an c6 hai bén ki€m tra , chi

phdi 14n nhau, trong néi dung dé tdt nhién khéng thd chdp nhan
sy md td déng dai, thi€u nghiém tic, thi€u chat ché va ddt khost.

b- Van pham trong van ban HPKT phaii ré rang, ngin gon
va dia y

Vige st dung tir ngd chinh xac, oy thé sé din tdi nhing hanh
vin 16 rang, ngin gon, ddi héi viec si dung cdc dau cham (.), diu
phdy (,) phai chinh xdc, thé hien duge r6 y, khéng duge phép bién
luan dai dong, lam sai lac ndi dung théa thuan nghiém tic cia cac
bén, hofic lam loang di vin dé ¢4t ySu can quan tim trong cac digu
khodn cia HDKT.

Dam bdo yéu ciu ngin gon, ré rang nhung phai chua dung
day did cdc thong tin cAn thi€t vé nhing néi dung ma hai bén can
thoéa thuan trong hgp dong; ngén gon din tdi phan anh thiu ¥,
thidu noi dung la bi€u hién cia sy tic tréch, chd trong mit hinh
thic ma bo mat noi dung, tuc 1a bé van dé ct y#u cia HDKT.
Cach lap HPKT nhu vay bi coi la khi€m khuyé&t 16n, khéng thé
chip nhan duge.
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Chrong X

HQP DONG MUA BAN HANG HOA

A - KHAI NIEM

+ Hop dong mua bin hang héa (HDMBHH) la mét loai vin
ban cé tinh chidt phip ly duge hinh thanh trén co sd théa thuan
mjt cich binh ding, tu nguyén gida cic chd thé nhim xaic lap,
thyc hién va chim ddt mdt quan hé trac d6i hang héa.

+ Trong dé hang héa la d6i tugng cia hgp déng, né 13 san
phim ciita qud trinh lao djng, dugc san xuit ra nhiim muc dich
mua bdn, trao d6i dé thoa man cdc nhu ciu cua xa hdi; théng qua
trao doi vi mua bdin san phdm cia lao dong da noi lien san xuat
véi tiéu diing bAng khau phan phéi luu théng ma ndi dung phap
ly cuia né chinh la Hgp dong mua bdn hang héa.

B- KY THUAT SOAN THAO CAC DIEU KHOAN CHINH CUA
HDMBHH

1. Pieu khoan vé ddi tugng cua hgp dong

- Trong dé phai néu tén hang bing nhing danh tir thang dyng
nhit (ti&éng phé thong) dé cdc bén hgp dong va cdc co quan hau
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quan déu cé thé hifu dugc.

- Bdi hang héa c6 thé tén tai dudi dang tu lidu tidu dung, vat
tu, va tu lidu sdn xuft khdc; trong trudng hgp mha bdn vt tu,
san phdm ching ta vAn c6 thé ghi tén loai hgp ddng nay dudi dang
cu thé nhu:

+ Hgp déng mua ban vat tu,

+ Hgp déng mua bdn sadn phdm.

- D6i tugng cda hgp dong chi hgp phdp khi né la loai haug
héa duge phép luu thong;, néu 46i tugng cda loai hgp. d6ng ray la
hang qudc cAm thi hgp déng trd thanh vo hiéu

- N&u d8i tugng cta hgp dong la loai hing héa nha nudc han
ché& luu thong thi loai hgp déng mua bian nay thudng bi nha nudc
quan ly chat ché s& lugng va dja chi tiéu thy, cdc chi thé khong
duge ap dyng nguyén tic ty nguyén va phai tuidn theo qui dinh
cia hgp déng theo chi tiu phdp Ignh (trong Quyét dinh s&
18/HDBT ngay 16.01.1990).

2. Pieu khoan ve s6 lugng hang héa

86 lugng vat tu, hang héa phai duge ghi chinh xdc, ré rang
theo sy thoa thuan cia-cdc bén chi thé va tinh theo don vi do
ludng hgp phdp cia nha nude véi tung loai hang nhu: kg, ta, tan,
cai, chige, KW, KV, A v.v... N&u tinh trong lugng thi phai ghi ca
trong lugng tinh va trong lugng ca bi.

Trong nhing hgp dong ¢é mua ban nhidu loai hang héa khdce
nhau thi phai ghi rieng s8 lugng, trong lugng cha tiung loai, sau
d6 ghi tdng gia tri cia vat tu, hang héa mua ban.

Né&u cdc bén phai thyc hién chi tiéu phédp 1énh nha nudc giao
d&i vdi loai hang héa dac bigt nado d6.thi phai ghi vao hgp dong
ding s6 lugng hang hoéa theo k& hoach nha nudc giao (trit trudng
hgp khong thé ddp wng &G phai bio cdo cAp trén didu chinh chi
tidéu k& hoach).
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3. Dieu khoan vé chit lugng, qui cich hang héa

Phai ghi ré trong hdp dong phdm chdt, qui cach, tidu chufin
ky thugt, kich thwedc, mau sdc, mai vi, dé6 dm, tap chét v.v... Nhung
tiy ting loai hing ma hai bén c6 thé thoa thuan vé cdc didu kién
phdm chat, qui cach cho phi hgp.

a- Cdn cit vao tiéu chuén dé thoa thugn chdt luong: Théng
thudng san phim cong nghiép duge tidu chuin héa, cé cic loai tidu
chuidn nha nudc (TCVN), tiéu chudn dja phuong, tidéu chuin cia
nganh kinh t& (TCN).

b- Néu chua duge tiéu chufin héa cadc bén phai thda thudn chét
lugng blng s md ta ti mi, khong duge dung cdc khdi niém chung
chung, khé qui trdch nhiém khi vi pham nhu: “Chét lugng phai
tot”, hang héa “phai bdo dam” hoac “hang phai khé” hay “con an
duge”.

c- D6i vdi loai hang héa c6 chét luong 6n dinh thudng duoc
thoa thuin theo mau hang, d 1a hang dudc san xuit hang loat.
Yéu ciu khi chon miu phai tuan theo nguyén tdc:

+ Phai chon mau cia chinh 16 hang ghi trong hgp dong;
+ MAu hang phai mang tinh chit tidu biu cho loai hang dé;

+ S0 lugng mau it nhit la 3, trong d6 mdi bén gid mot miu
va giao cho ngudi trung gian gi? mot maiu.

Miu hang la mét bd phan khdong thé tdich rdi hop déng nén
phai cap chi, ddnh ddu, ghi s§ hgp déng vao miu... d€ dé phong
mat mat va trdnh tranh chdp xdy ra sau nay. "

Ngoai ba phuong phdp qui dinh chit lugng hang héa phd bign
trén, trong thuc t& ky k&t hgp dong con dp dung nhidng phuong
phdp sau:

- Xac dinh cht lugng theo didu kién ky thudt Bao gom nhing
diac tinh ky thuat cu thé, mé ta loai vat lidu sdn xuit ra hang héa,
nguyén tic va phuong phdp kim tra, thi nghiém. Didu kién ky
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thuidt thudng dung xdc dinh chét lugng nhing mit hang duge thyc
hi¢n theo don dat hang cd nhan, ching han: tau bién, thi&t bj céng
nghidp phuc tap, loai thiét bj duy nhat. Didu kién ky’thuat d8i véi
mdy méc va thiét bi ¢ thé do chinh ngusi dat hang dua ra va
ngudi cung cdp sé chdp nhan khi ky hgp déng mua bdn, hosc la
do cong ty cung cAp néu ra va ngudi dat hang phé chudn. Pieu
kién k¥ thuat duge dua ra ngay holic trong vin ban hgp dong hosc
trong phy lyc cia hgp déng.

- Xac dinh sau khi dd xem so b4. Trong hgp dong phddng phap
nay dm;ic thé hién bing nhitng tir “da xem va dong 3. Véi phuong
phdp nay ngudi mua dude quyén xem toan bd 16 hang trong mét
thoi gian qui dinh. Ngudi ban bdo dam chat lugng hang nhu Kkhi
ngudi mua da xem va dong y. Trén thyc t& trong trudng hgp nay
ngudi bian khong chiu trach nhiem vé chat lugng hang héa duge
giao néu nhu trong d6 khdng ¢é nhing yéu di€ém ma khi xem hang
ngudi mua khéng phat hién ra va khong thong bido trude khi thyc
hign hgp dong. Hang héa ban theo cich nay thudng & cdc cude diu
gid va ldy ti kho ra.

- Xdc dinh theo ham lugng ting chét trong hang héa. Phuong
phap nay doi hdoi hgp dong phai quyét dinh bang phin trim ham
lugng t6i thidu duge phép nhing chit ¢é ich va ham lugng t6i da
duge phép co tap chat. Chéng han khi mua bdn kim loai va quing
thi chi so chat lygng la ham lugng chit co ban va mot s tap chat,
trong buén bdn dung thi néu ham lugng xaccaroza, cic mat hang
chda dau thi ham lugng dau.

- Xdc dinh theo san lwgng thanh phdm. Véi phuong phdp nay
hgp déng 1ap chi s6 xdc dinh sd lugng san pham cusi cung thu dude
tu nguyén ligu. Chdng han bot duting tit gao, dau tir hat. Chi s& nay
¢6 thé quy dinh bing phan tram va bang dai lugng tuyat d6i.

- Xac dinh theo nhan hiéu hang héa. Ap dung cho loai hang
c6 dang ky chat lugng sin phdm da ¢6 uy tin trén thuong trudng
va cdc bén mua bdn nhidu lan.
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- Xdc dinh theo trong luwgng tr nhién. Ddy la phuong phép
xdc dinh chat lugag ngd cde. Trong lugng ty nhidn - dé la trong
lugng ciia mdt hectolit ngd cde (don vi do thé tich) duge thé hién
bang kilogam. Tre. - lugng ty nhién phan dnh tinh ch&t vat ly cia
ngti c6c (hinh ddng, kich ¢, 46 chdc, ti trong) va cho thiy ti 1&
chit lugng cia bdt v lugng t&m. Chi s8 trong lugng ty nhién
thudng duge di kém theo nhang chi s& khdc (vi dy ham lugng tap
chat trong ngd cbe).

- Xdac dinh theo bidu ké cdc thong sé ky thudt khdc hoa tinh
chét hang hia. Biéu ké c6 the do nhidu ca nhan, t8 chic khdc nhau
néu ra. Trong trudng hop nay, hgp dong phii néu t§ chdc lap ra
bifu ké va vién dAn nhdng chi sd co ban cda biu ke d6.

- Xdac dinh theo hién trang hang héa. Ap dung cho loai hang
tudi sdng cé mai vi, mau sic, d6 chin khéng 6n dinh; trong trusng
hgp nay ngudi ban khéng chiu trdch nhiém ve tinh trang xau di
cia chit lugng hang héa trén dusng di. )

- Xdc dinh theo phdm chét binh quan tuong duong. Tic la
viéc xét nghiém cdc chdt chu yéu trong hang héa phai tuong duong
véi ham lugng chat chd y&u 44 thoa thuan trong hgp déng, cé thé
chdp nhan mét sy chénh léch nhdé khéng dding k&, thudng dp dung
d&i vai loai hang la ngi cde, thuc phim.

4. Di2u khoan vé bao bi va ky ma hiéu

Bao bi ¢é tac dung bao vé hing héa, ting vé my quan cua
hang héa lam cho hang héa hidp din ngudi mua vdi cich dong géi
vd ky ma hiéu ghi trén bao bi trong didu kién kinh t& thj truong
hién nay cdc nha kinh doanh sian xudt rit quan tdm dén chat lugng
va hinh thic bao bi do vay phai mo ta bao bi trong hgp dong mot
cdch ti mi vé hinh ddng, kich cd bao bi, chit liéu, do bén va ca
cdach déng gdéi hang, vi tri ky ma hiéu, ndi dung ky ma hidu trén
bao bi phdi ddm bdo ghi nhin day du cdc ddv hidu dic trung ting
loai hang nhu: tén hang, tén co sd sdn xudt, trong lugng hang, s
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hiéu don hang, phai cé di nhdng chi din dac bigt vé vin chuyén,
bdo quan bdc x&p.

Trong hop dong cing cAn phan bigt bao bi bén ngoai (hom,
hop cdc ton, bao, container...) va bao bi bén trong gin lién véi hing
héa trong nhidu truong hgp vAn phai théa thuan ca bao bi bén
ngodi cing ghn Iién voi hang héa sé thudc vé ngudi mua cing voi
hang héa, cling cé trudng hgp qui dinh giao hang trong bao bi
ngudi mua dua trudc hodc ngudi mua phdi tra lai bao bi cho ngudi
bén, hofic ngudi mua phai thanh todn riéng bao bi cho ngudi ban
khong tinh vao gid hang; ¢6 thé phai qui djnh phuong thic thanh
todn bao bi trong hop déng theo cdc hudéng: tinh gid bao bi theo
phan tram gid hang; tinh gid bao bi tach roi véi gid hang.

5. bidu khoan vé giao nhan hang

Trong dfeu khoan nay phdi xdc dinh trach nhi¢m cia ngudi
ban phai thong bdo cho ngudi mua vé viéc hang di chudn bj xong
dé giao, bén ban con phai liet ké nhing ching t¥ giso hang ma
ngudi ban phai giao khi nhan hang. Trong hgp dong cin qui dinh
ro lich giao nhan; trong lich giao nhdn can xdc dinh cu thé s0
lugng can giao, thui gian, dja diém, phudng thdc giao nhan va diéu
kién cia ngudi dén nhin hang nhu sau:

- Thoi gian giao nh@n. Can ghi vao hgp dong thai gian giao
nhan cu thé, cin chia theo dgt, theo ngay, thing... cing c6 thé lap
phy lyc hop déng véi lich giao nhan pha hgp véi tinh hinh thyc
t& hai bén cé thé chip nhdan duge. Néu giao nhén thudng xuyén
theo khéi lugng 16n thi chia theo yéu cAu clia bén mua dé ddp ung
doi hdi cia thi trudng, thdi gian giac nhan khong nhét thiét phai
dan Jéu theo thang, qui...

- Pia difm giao nhén. CAn théa thuan cy thé dja chi nai giao
nhan, phai dam bao nguyén tic phu hgp véi khd nang di lai cda
phuung tién vin chuyén, dam bao an toan cho phudng tién off ging
giao thdng tir noi sin xudt dén noi tidu dang, bd bit cdc khau
trung gian khong cin thigt.
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Bén ban cé trdch nhiém ky hgp déng van chuyén dua vit tu
hang héa dén dia diém do bén mua y2u cau da ghi vao hgp dong
hofic dén mjt dja diém nao d6 ma bén bdn cé AU kha nang ddp
ving, moi phi tdn sé do bén mua thanh todn. Bén mua cé thé ty lo
litu phuong tién d¢ d&€n nhan bang tai kho cia bén béan, trong
trudng hop nay bén mua duge hudng toan bd chi phi van chuyén
do bén ban thanh toan.

- Phuong thitc gioo nhdn. Giao nhan phai qua cdn, dong, do,
d&m, tinh, khi can thi€t phai ki€ém nghiém. V& nguyén tic, dau
giao va dau nhan phai 4p dyng cing mét phuang thie, chéAng han
néu vita cAn vifa 48m & d4u giao thi ddu nhan cing phai cAn va
d€m. Né&u la van tdi lién vAn thi bén van tai phai cé trdch nhigm
bac dim an toan cho hiang héa & dau nhan va dau giao cubi cung.

Trong khi giao nhan n&u thfy hang héa thi€u hyt thi cdc bén
phai lap bién ban thuong vy lam cd s cho viéc dén bu va gii
quyét tranh chip sau nay.

Khi giao nhan hang, vat tu néu xét thiy cAn phai bao géi, chia
18, cit, chét v.v... thi bén bdn c6 thé lam cdc dich vy nay va tién
edng duge tinh thém vao gid thanh phim.

Hai bén phai thoa thuin ky vé ti l@ hao hyt trong qua trith
bado quan va van chuy&n trong trudng hgp chua cé qui dinh cila
nha nudc va-ghi vao hgp déng d€ lam co sd cho viéc tinh todn sau
nay. Trach nhiém do mat mat, hao hyt qua ti 1¢ cho phép trén
dudng van chuyén néu bén mua ty van chuyén lay thi bén mua
phai chiu.

- Didu kién cuo ngudi dai dién dén nhin hang. Khi d4én nhan
hang ngudi nhan phai xuat trinh cdc gidy t3 bio dadm tin tudng dé
"dugc giao hang nhu sau:

+ Gidy gi6i thiéu cia co quan bén mua;

+ Phi&u xuAt kho cia cd quan b&n bin;

+ Gidy ching minh nhan dan. -

102



Cudi cung phai qui trdch nhiém cida hai bén trong viéc thye
hién ljch giao nhan nhu: bén mua khong 4&n nhan hang theo lich
thi phai chju chi phi lvu kho bai hoic n&u bén mua dua phuong
tign van tai d&n ma bén ban khong c6 hang giao thi ngoai viéc bj
‘phat hgp d6ng cdn phai chju chi phi thyc t& cho vige dieu dong
phudng tién.

6. Ditu khoin v& bio hanh hang héa va gifly hudng dan
st dung )

Vé nguyén tAc nhdng hang héa c6 tinh nang k§ thuat, ngudi
san xudt phai ¢6 trach nhiém b3o hanh trong mdt thdi gian nhat
dinh, c6 thé 12 3 thing, 6 thdng, 1 nam v.v... dong thdi ho phai
lam gidy hudng din st dung chn thidt cho loai hang d6, nhat la
hang dugc ligu, my phdm va phudng tién ky thuat. D&i véi loai
hang c6 in nhan hi¢u ghi ludn phi€u bdo hanh va kudng din st
dyng trong 46, thi khéng cAn phai théa thuan didu ﬁﬁy trong vin
ban hgp déng.

Trong nhiéu trudng hgp ben bin hang va ngudi tryc ti€p san
xuflt ra hang 14 hai chi thé khdc nhau (chdng han hang dem ky
gdi, hang da bdn buén cho chi hang...) thl ngudi mua sit dyng hang
héa sé dua thing tdi co sd sdn xuat y2u cAu thyc hién trdach nhiém
béo hanh. ‘ '

7. Didu khoan v& gia ca

Khi dinh gia hang trong hgp dong mua, ban can néu ré: don
vi tinh gid va phuong phdp dinh gi4.
u- Xdc dinh don vi tinh gid

Chon don vj tinh gid cin cin cd vao tinh chit cla loai hang
va théng 1¢ budn bdn méat hang d6 trén thj trudmg, gid trong hogp
ddng c6 thé qui dinh theo cic phudng phap sau:

- M6t don vj khéi lugng nhéat dinh hofic theo nhing don vj
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thudng dung trong budén bdn mat hang 46 nhu: trong lugng, 4o
dai, dig¢n tich, thé tich, cdi, chiéc... hosic nhing don vj khdc nhu
tram, t4, chyc...

- Trong lugng céin ct vao ham lugng thanh phAn chat chi y&u
trong hang héa d6i v8i quiing, tinh dau, héa chat...

- Ti 1& cia nhdng tap chit lAn trong hang héa. Ching han gid
loai gao 20% tdm la. .

* Khi giao hing c6 phdm ch4t, ching loai khde nhau, gid duge
qui dinh cho ting mit hang, ting loai phdm ch&t va ting loai mac
hang khdc nhau. Khi giao hang thi&t bj toan bd gis thudng duge
dinh theo gid tri cia tung chuyén giac hang hofic tung b6 phan
mdy va duge néu rd trong ban phu lue kém theo hgp dong. Né&u
gid tinh theo trong lugng, phai qui dinh r6: trong lugng ca bi, trong
lugng tinh hay trong lugng ca bi coi nhu tinh, hoac phai théa thuan
rd xem gia bao bi ¢6 duge tinh trong hang hay khéng. Nhing qui
dinh nay cing cAn phai néu ré khi tinh gia theo chigc.

b- Phuuvng phdp dinh gid

Trong diéu kién kinh t& thi trudng hién nay, néi chung phudng
phdp djnh gid nhu thé nac d8 bén mua cé thé chép nhin duge la
do nghé thuat ti€p thj cda bén bin. Tri nhing sin phim va vat
tu dac biét nha nudc dang quan ly gia thi cin dinh gid loai hang
héa nay theo cidc nguyén tic sau:

- D6i véi hang héa do Chinh phd, Uy ban vat gia nha nudc,
cdc by, UBND cip tinh quyét dinh miic gid cu thé gin lién véi qui
cidch, phdm chat hang héa thi cdc bén phai chdp hanh ding gid do
cdc cdp do cong bd. ’

- N&u san phin, hiang héa dugc cic cd quan c¢é thim quyén
néi trén dd 4y quyén cho ¢d quan quan 1y cip dudi cy thé héa gia
chudn ho#c qui dinh gid trong khung gi4 theo qui cdch, phdm chat...
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thi gid cha san phdm cy thé ky k&t HDKT la gid do ¢d quan duge
iy quyén cong bd.

- Déi vdi sdn phim hang héa do UBND c4p tinh quyé&t dinh
gid chuin ho#ic khung gid, cdc co 8 sian xuit, luu thong duge nha
nudc cho phép qui dinh gid sdn phim cy thé theo qui cdch phim
chat... thi gid sin phim cu thé ky k&t HDKT Ia gid hai bén thoa
thuén. Gid hang héa do hai bén théa thusin phai bao ddm tuong
quan hgp ly vdi gid sdn phdm chudn va qui cich phim chat, nhat
thiét khong dugc vugt ra ngoai khung gid ciia nha nudc qui dinh.

- Nhitng sdn phim hang héa thudéc danh myc nha nudc qui
dinh gid, nhung chua dudc cip c6 thim quyén quy&t dinh cy thé
thi gid trong hgp dong la gid tam tinh do hai bén thda thuan. Khi
c6 gid chinh thic cdc bén ky hgp déng phai ghi lai gia trong hgp
ddng va thanh todn theo gid chinh thic. N&u HDKT @i hét higu
lyc ma chua o6 gid chinh thic thi cdc b&n ky k&t hgp déong duge
phép thanh toan theo gid d& nghj trong phudng dn gid da trinh xét
duyét.

- Nhing vat tu, hang héa ngoai danh muc nha nudc qudn ly
gid, thi gid trong hgp déng do hai bén thda thuén, nhung phai chap
hanh ding chinh sdch, nguy2n tdc, phuong phdp tinh gid cia nha
nudc (n&u cé).

8. Digu khoan thanh todn
D61 vdi hang ni dia, viéc thanh todn phai theo qui dinh cda
nha nudec. Tiy theo tinh chét cia cic loai giac djch kinh t& va cdc

quan hé chi tra, hai bén cé thé chon mét trong cac thé thic thanh
todn chip nhan dugc nhu:

- Thanh todn bang d6i hang;

- Thanh toén G4y nhiém chi (chuy&n tién);
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- Thanh todn bing séc;
- Thanh todn bing thu tin dyng v.v..

Hai bén phai théa thuin ngay tit dau thanh toin bhng tién
Viét Nam, hay bing ngoai t¢ nio.

9. Cic bién phap bdo dam thuc hign hgp dong

Khi xét thdy can thi&t phai 4p dyng mét bién phdp bio dim
vat chit nao d6 cho viéc thyc hién cdc nghia vy trong hgp déng,
cdc bén cé quyén thdoa thudn mot trong cdc bién phdp nhu: thé
chdp, cAm 8, bdo lanh, da dugc phdp 1énh HDKT qui dinh, thd
tyc dp dung nhu sau:

- Thé chép tai sin. Trudc h&t phai dinh gid so b; sau khi
nhét tri 1dy th& chdp d&€ bao ddm nghia vy trong hgp ddng, thi cac
bén phai lam mét bién ban riéng, dua tdi xdc nhan tai cd quan
~ cong ching hodc co quan c6 thim quyén diang ky kinh doanh. Vin
dé quan ly tai sin th& chdp sé do cdc bén quan h¢ HDKT thoa
thuan, théng thudng la giao cho bén c6 tai san th&€ chap gid hosc
c6 thd nhd moét té chic trung gian gid va phai ghi rd vao trong
vin ban thé chép tén cd quan hoic cd nhén gid tai san, xdc dinh
trich nhiém cia ho phdi bdao ddm nguyén gia trj cta tai san thé
chdp, khéng duge chuyén djch quyén sd hitu hodc ty dong chuyén
giao tai sdn d6 cho ngudi khdc trong thoi gian van ban thé chép
c6 hidu lyc. Viéc xt Iy tai san thé& chdp do cd quan trgng tai kinh
t& thye hién dong thdi vdi viec gidi quyét tranh chdp HDKT (sau
nay 1a tba dn kinh té€ thay thé&).

- Cam cé tai sdn. La bién phép bdo ddm nghia vy hgp dong
chat ché hon thé chip, thuong la bén c6 nghia vu phai chuyén giao
ddng san va gidy t& s6 hdu cho bén d8i tdc hoic mdt co quan hay
cA nhan trung gian gi?. V& thd tyc cAm c8 cing phai dinh gid so
bd, 1ap bién ban cAn ¢6 xdc nhdn cia cdng ching vién va néu rd
trdch nhiém gid gin bdo quan clia ngudi gid tai san. Ve bién phap
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xU ly cing do cd quan trong tai kinh t&€ thyc hién.

- Bi¢n phdp bdo ldnh téi sin. Do ngudi khong phdi chd thé
cua HPDKT 46 thyc hlén bing cdch nhan trdch nhlém tdi san thay
cho ngudi cé nghia vy trong hgp dong; khi djnh gié tai san bao
linh phai xét xem tai sdn 46 c6 ngang bing ho#ic ldn hon gia trj
phan nghia vu ho 4am nhan thi méi déng ¥ va lap thanh van ban
riéng. Ngoai sy xdc nhén cia co quan cdng chitng nha nuéc phai
c6 thém sy chung thyc cia cd quan ngan hang, noi ngusi bao lanh
mé tai khoan ho#ic thuc hién cdc giao djch khéc ching nhan vé
myc gid tri tai sin hoac khodn tién c6 trong tai khoan dua ra bao
lanh mdi chinh thic cdng nhan ¢é sy bdo lanh tai san cho ngusi
c6 nghia vy tai sin trong HDKT. Viéc x{ 1y va th&m quyén xa ly
cing tudng ty nhu hai bién phdp trén.

N¢i dung cd ban cia mét bien ban dang cho viéc lap thi tue
bao dam nghsa vy trong hgp dong phdi c6 cac y&u td sau:

- Qudc hidu;

- Tén loai bién ban (th& chip, cAm cf hay bdo lanh);

- Thoi gian, dia di€m lap bién ban;

- Tén goi va cdc théng tin cin thiét cia cac chi thé HDKT;

- Tén goi va cdc théng tin can thift vé ngudi bio linh (néu
1a bign ban béo linh mdi c6 them myc nay).

- Tén tai san dua ra bdo dam, s6 ky hi¢u gify t& sé h¥u (nfu
cd);

- Tri gid tai san (djnh gid so b6 va mo6 td qui cich ch4t lugng
tai san); .

- Cdc thong tin can thi€t vé ngudi gid tai san (tén, chuc vy,
dia chi..));

- Nghia vy cia ngusi nhén gid tai san bdo dam cia hgp dbong;
- Théi han bao dam (thudng la trung vdi thdi han hgp dong);
- Tén co quan trong tai sé xuU ly tai sin dua ra bio dam;
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- Dai dién cdc bén ky vao bigén ban;

- Xdc nhian cta c¢ quan cdng chdng va co quan ngin hang.

Déng dau vao bién ban va gidy to sd hitu ching thyc loai tai
san dang dua ra bao dam cho HDKT.

Lwu y: Bién ban nay phai duge dinh kém véi van ban HDKT.

10. Pieu khodn vé trach nhig¢m vat chit

Trong hgp déng mua bdn hang héa, didu khodn nay qui ty
nhing diéu cam k&t rAt cy thé vé sy quy&t tAm thyc hi¢n nghigm
tic moi didu khoan di théa thuin. Trong d6 cin xac dinh mét
cach cy thé nhing trusng hgp phai bdi thudng do trdch nhigm lién
dsi, xac dinh cac muc phat cy thé do vi pham v& phim chit, qui
cdch hang héa, vi pham do giao thi€u s8 lugng hang, phu ting,
phu kién thi€u déng bd; mdc phat duge chon tit 6% - 12% gia trj
phan hgp déng bi vi pham, trudng hgp cé vi pham vé thai gian dja
diém giao nhan bén kia c6 quyén lap bién ban va 4oi phat vi pham
& muc tuong wng so véi tdng gid tri hang hda trong hgp dong.

bP6i véi trusng hgp vi pham nghia vy thanh toan, theo qui
dinh cia Nghi dinh s& 17 ngay 16/01/1990 HDBT thi ngeai khodn
phat theo ldi suit tin dung qud han bén vi pham con phai chju
khoan bdi thuong thiet hai bing téng s6 tién l4i ma bén bi vi pham
phai trda cho ngin hang do bén vi pham khong hoan thanh nghia
vy thanh todn gay ra.

Trusng hop cic bén da ky hgp dong ma c6 mét bén khong
thye hién hoac ddi tac dinh chi hgp dong khéng cé 1y do chinh
dang thi theo phip luat cé thé bi phat cao nhit téi mdc 12% gia
tri phan hgp dong da ky.

Trong khi giao nhan hang, sy vi pham c¢é thé xdy ra thi chia
lam hai giai doan qui trdch nhiém: 10 ngdy lich dau sé phat 4%
gia tri hang hda va phat 1% cho méi dgt 10 ngay tiép theo cho tdi
mifc tdi da la 12% gia wri hang hea; ngoar ra bén vi pham phai tra
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cac khoan ldng phi, chi phi luu kho bdi va bao quan cing nhy moi
khodn tién phat khdc ma bén kia phai tra do ben vi pham gay ra.

Trong didu 23 Nghi dinh 17/HDBT lai qui dinh viéc téng hop
cAc trudng hgp phat trong mot hgp déng cu thé chi duge thi hanh
loai phat nao ¢6 s& tién cao nh&t n&u xdy ra nhidu loai vi pham
ma cdc bén da théa thuan d& gidi han tdi da cdc muc phat trong
mdt hgp dong (trir khoan phat theo lai sudt ngin hang do cham
thanh todn).

Trong hgp dong mua bdn thdéa thuin muc phat do vi pham sy
bao hanh phai radt cy thé&. Theo phdp luat viéc théng bdo cé sai s6t
vé chit lugng hing hoéa phai duge xdc minh trong 15 ngay, co lap
bién ban riéng, néu bén bdn khéng tra loi trong thoi gian dé coi
nhu chip nhan sai s6t. Bén bdo hanh phai nhén trich nhiém sia
chida cdc sai sét hoiic thanh toan cac chi phi sda chda néu bén mua
tu lam; néu sai s6t khéng dugc sia chda hodic vidc sia chifa kéo
dai din téi viéc hang héa khong duge st dung ding muc dich cia
hcj'p ddng thi bén ban coi nhu khong thyc hién hgp dong va bi phat
t6i 12% gia trj hop dong va bdi thudng mei thiét hai khde (néu
c6). Trong trugng hop hang héa hu héng ning khéng thé sia chida
hoac sia chia khong dem lai hidu qué s¢ dyng nhy b&n mua mong
mudn thi b&n ban can d8i hang khédc cho bén mua.

11. Thi tuc gidi quy&t tranh chdp hgp ddong

Phan nay cdc bén can thdéa thuin 3 van dé co ban: Trude hét
¢an xdc dinh trdch nhiém théng bio cho nhau bigt ti€n dd thyc
hién hgp ddng, thoéa thuan gidi quyét moi tranh chap nén ap dung
su thudng lugng gitta hai bén la chu y&u, trong trudng hgp khéng
dat duge sy nhat tri déi bén mdi dua don khi€u nai ra mdt cd quan
trong tai kinh t& cé thim quyén giai quy€t loai hgp dong nay, dong
thiti cdc bén thoa thuAn luén trich nhiém trd chi phi vé kiém tra

va trong tai cho bén nio chiu (thudng 12 ai ¢ 141 bén dé phai ganh
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chju loagi chi phi bit dic di nay).
12. DBitu khoan vé cdc thda thuian khidc (n&u can)

Trong cdc trudng hgp xét thdy cdn cdac bén cé thé dua viao
hygp déng nhing van dé cu thé nao d6 ma phap luat vé HDKT chua
qui dinh d& théa thuan cho day dG va ré rang vi Igi ich cia mot
bén hodc tranh nhing kha ning xdu cé thé xay ra do kinh nghiém
ky két va thyc hién nhidu hgp dong da cho ho bai hoc vé su than
trong va thing thin “mit long trude, duge long sau”, mién la sy
théa thuian nay khoéng trdi véi phdp luiat nha nude.

13. Didu khoan vé hiéu luc ciia hgp dbng

Trong diéu khodn nay hai bén ciin cd vao khéi lugng cong viec
trong hgp dong dé€ xdc dinh thai han hgp dong bat dau cé hidu lyc
td ngiy ndo, két thic ngay nao, xdc dinh thdi gian t8 chic hop
thanh ly vao ngay nao (thudng qui dinh sau khoang t6i da la 10
ngay khi hgp dong hét hgp lyc) cé thé qui dinh cy thé cho mot
bén lanh trdch nhiém ding ra td chuc cude hop thanh ly hap déng,
c6 1ap bién ban dé& ghi nhian uu khuyét diém cia cdc bén, diac bigt
la chuyén giao moi nghia vy, trdch nhiém cén lai cia hgp dong
vao bieén ban nay dé& hai bén ti€p tuc thuc hién cho that hoan chinh
trach nhiém vdi nhau va ¢a trach nhiém véi ¢dc co quan hdu quan
khac.

C- Du thdo mau hop ddng mua ban hang hoéa
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CONG HOA XA HOI CHU NGHIA VIET NAM
Doe 1ap - Ty do - Hanh phic

HOP DONG MUA BAN HANG HOA
Hop dbng s8: 7 /HDMB

- Can cd phdp lénh Hgp dong kinh t& ngay 28/9/1989 cia Hoi
dong nha nudc va cdc van ban huéng din thi hanh cla cdc cép,
cdc nganh.

 Can ct vio don chao hang {dat hang hoic sy thuc hign thoa
thuin cda hai bén)

Bén A
- Teén doanh nghigp: ...

- Pja chi try sé chinh: ...

-Daidién la: ...

Chuc vu: o

- Gidy iy quyén s8: ... {néu thay giam ddc ky)
Vi€t ngay.... thang..... ndm ...

Do ...7..... chdéc vu.. ... ky.

- Tén doanh nghiép: ...

- Dja chi tru s6 chinh: ...



- Tai KhO&N S8 wereeerreereereieiien, R

- Dai diBn 1A e

ChUC VU oot vis s s b o
- Gidy dy quyén s8: ......... (nfu thay giam d6c ky)

Hai bén th6ng nhét théa thuin ndi dung hgp dong nhu sau:
Pigu 1: Noi dung cong viéc giao dich
1. Bén A bdan cho bén B:

STT Tén hang Ponvi| S6luong | don | Thanhit@n | Ghichi
tinh gia
Cong: ....ooovnvn

2. Ban B ban cho bén A

STT Tén hang Donvi ! 86 wugng | don Thanh tién Ghi\chu
tinh gia
Cong: ............
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Dibut 2: Gié ca _ _ L
Don gid mit hang trén’ T gui ......... '(theo ‘vAn ban... (nfu
¢6)....cua.. ) '

1. Chit lugng mit hang.... duge qui dinh theo.
2. ‘ '
3 vv _
ibu 4: Bao bi va ky md hidu
1. Bao bi lam biing:
2. Quy céch bao bi... ¢d..... kich thudc....
3. Cach déng goi:
Trong lugng cé bi:
Trong lugng tinh:
Didu 5: Phuong thic gioo nhon
~ 1.BénA giao cho bén B theo hch sau:

STT| Tén hang Donvi | SGhong | Thei | Dia | Ghicha
tinh. : gian | cifm |

2. Ban B giao cho bin A theo lich sau {(4p lich tuong ty)

3. Phuong ti¢n vian chuy&n va chi phi van chujrén ‘do ben...
chju. o ' B
"~ 4. Chi phi b8c x&p (mSi ben chju mdt dAu hofc...)
5. Qui dinh lich giao nh4n hang héa ma bén mua khéng dén
nhan hang thi phai chju chi phi lvu kho béi la... dong/nghy. Néu
phuong tién van chuyén bén mua d&n ma bén bdn khéng o6 hang
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giao thi b&n bdn phai chju chi phf thyc t&€ cho vige didu ddng phuong
tidn.

6. Khi nhn hang, bén mua c6 tréch nhiém kiém nhin phim
chéit, qui cAch hang héa tai chd. N&u ph4t hi¢n bang thi€u hosc
khéng ding tidu chuin chit lugng v.v... thi lap bién ban tai chd
yéu cAu bén bdn xdic nhan. HAng dd ra khéi kho b&n ban khéng
chju trach nhi¢m (Tr loai hang c6 qui dinh tha#i han bao hanh).

Trudng hgp giao nhan hang theo nguyén dai, nguyén kién, néu
bén mua sau khi chd vé& nhap kho mdi phdt hién ¢6 vi pham thi
phai lap bién ban goi co quan kifm tra trung gian (Vina control)
dén xic nhan va phai gii dén bén bin trong han 10 ngay tinh ti
khi lap bién ban. Sau 15 nghy néu bén bdn di nhdn dugc bidn ban
ma khéng+®s y kién gi coi nhu 44 chju trdch nhigm bdi thudng 16
hang d¢.

7. M6i 16 hang khi giao nhan phai 6 xdc nhan chat lugng
bing phifu hosc bién ban kifm nghiém; khi 3&n nhan hang ngudi
nhin phai cé du:

- Gifly gidi thi¢u cia co quan bén mua;

- Phi&u xufit kho ciia co quan bén bén;

- Gidy ching minh phén dan.

Dieu 6: Bdo hanh va hueong dén sit dung hang héa

1. Bén bén c6 trdch nhi¢m bao hanh chit lugng va gid tri si
dyng loai hang... cho bén mua trong th#i gian la:.... thing.

2. Ben ban phai cung cdp &i mdi don vji hang héa mdt gidy
hudng din si dyng (néu can).
bitu 7: Phuong thirc thanh toén

1. Ben A thanh todn cho b&n B bing hinh thdc... trong thai
gian...
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2. Bén B thanh todn cho bén A bling hinh thdc... trong thii
gian.... ) ’

Ditu 8: Céc bign phép bdo dam thicc hién hop ddng (nfu cin).

Liy y: Chi ghi nghn gon céch thdc, tén vit bio dam va phii
lp bidn ban ritng.

Ditu 9: Tréch nhig¢m vt chdt trong viéc thue hidn hop déng

1. Hai bén cam kft thyc hitn nghiém tic cdc didu khodan da
thda thudn trén, khong duge don phuong thay d6i hoac hay bé hop
ddng, bén nio khomg thyc hién ho2ic ddn phuong dinh chi thuc
hi¢n hgp dong mia khéng cé 1y do chinh ddng thi a& bj phat tdi .
% gia trj phan hgp dong bj vi pham (cao nhidt & 12%). ’

2. Bén ndo vi pham cdc diéu khodn trén day sé phai chju trach
nhitm vit chit theo qui dinh cda cic van ban phap luit 6 hide
hyc hign hanh v phat vi phyam chit hrgng, o8 lugng, thii gian, dia
difm, thanh todn, hio hanh v.v... mdc phat cy th€ do hai bén théa
thujn dya trén khung phat nha nudc di qui dimh trong cic viin
ban phdp luit vé hgp dbng kinh t&.

Ditu 10: Thu tuc gisi quybt trank chip hop ddng

1. Hai bén cin chi 46ag thdng bio cho nhau ti¥n 40 thyc hidn
bop ddng. N&u o6 vin &8 gi bit lgi phat sinh cic bén phai kip thif
thong o cho nhay bift va tich cyc ban bagc giai quyst (cAn lp
bidn ban ghi tain b nadi dung).

2. Trudng hgp cic bén kbhdng t gidi quy&t ducc sé thdng nhit
chuyfn vy vidc tdi tromg tai kinh t£.... la t8 clwic o6 du thim
quyen giai quyét.

Dituw 11: Cic thoa thuin khéc (nfu cin)

Céc didu kién va didu khodn khac khdng ghi trong nay sé dugc
cic bén thyc hign theo qui dinh hién hanh cia cdc van ban phdip
hat v 1TDKT.
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Ditu 12: Higu luc cua hop dong
Hgp ddéng nay cd higu lyc tif ngay............... dén ngay..............

Hai bén sé t8 chic hop va lgp bién ban thanh Iy hgp dong
nay sau khi h&t hi¢u lyc khong qué 10 ngay. Bén ... c6 tréich nhigm
td chuic va chuidn bj thdi gian dja diém hop thanh ly.

Hgp dong nay duge lam thanh.... ban, o6 gid tri nhu nhau,
mdi bdn gil..... ban, gdi co quan...... bin (néu cin)

Dai dién Bén A Dai dién Bén B
Chic vy ‘ Chic vy
Ky tén Ky tén
(Déng diu) (D6ng déu)
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Chrong XI

HOP DONG MUA BAN NGOAI THUONG

I. NHAN THUC CO BAN VE HDMB NGOAI THUONG

HDMB ngogi thudng la logi HDMB dic bidt (cdon goi la hgp
ddng xufit phap khiu hing hdéa). Trong d6 ngudi bdn cé nghia vy
chuyfn quydn e hitu hing héa cho ngudi mua, cdn ngudi mua oé
nghia vy trd cho ngudi bdn mét khodn titn ngang gid tri hang héa
bing cic phuong thic thanh todn quic té.

Khic vdi HDMB hang héa trong ndi dja, HDMB ngoai thudng
duge hinh thainh gi®a cdéc doanh nghiép phaéi ¢6 try sd kinh doanh
& céic quic gia khic nhau (nhung khong bét budc chc doanh nghiép
khéc qubc tich); logi hang héa dua ra trao d6i ngoai thuong phai
dugc chinh phi cA¢ nudc hiu quan cho phép van chuyén tir nudc
nay sang nudc khdc; viec mua bdn duge ti€n hanh theo y chi cia
ciic chi thé hgp dong va khong bj qube gia ndo rang budc.

Trong hoat ddng ngoai thuong vige 14p van ban hgp dong kinh
t& 4 trao d6i hang héa la yéu cAu bit bude, cdc didu khoin trong
hgp dong do bén mua va bén ban cing ban bac thoa thuén chi tigt
mac di trudc 46 da o6 don dat hang, don chao hang nhung vin
phai thi€t 1ap van ban hgp déng lam co s8 phdp 1y cu thé cho cée
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bogt ddng trao 46i hing héa t& quic gia niy sang quic gia khic
va 1am cin c? cho viéc xic djnh i khi tranh chip xay ra.

. KY THUAT SOAN THAO CAC DEU KHOAN CHiNH
TRONG HDMB NGOA! THUONG

1. Phiip md ddu cia HDMBNT

Ngoii nhdng can «ii theo cdc didu wdc quic t€ v phip Jujt
Vit pam v& HDKT, w xuit ahip khds cdn phii cis ot vio phép
luit oda pude bidu quan vi cic ndi dung trén. Cic bén o thé thée
thuin vidc chon phip hiit nifde mao 48 diu chinh hop dong cy thé
Ja tay tang wy viec kinh doanh Ph3a néu thong §in w cic doanh
nghitp ky k&t hop dong e hiu ¥ ghi ro quic tich cia doanh
aghidp, cdn cic thong tin khic thi ghi twong t¢ nhe HDMB trong
oalidc

2. Dédw khoadn W tén hiang

Myc dich cia dity khodn niy i phii Bm cho bai bén hifu
déng tbn Jogi hing trac &6, do viy 6 dikm bio tink chinh xdc cin
@ hing, tromg hop dong thubag ghi S tén king bing tifag Viit
wh by tifmg nudc hdu quan hojc tifng Ank.

Niéa hop Sdng trao d6i nhidw logi hing khic nban hobc mit
mapt hinng sharng chia thanh nhidu logi 6 djc difm chit higug khic
ahas thé b the l§p bén Li{t ké («con goi la ban phy lyc) dinh kim
thee hop Mg va la md¢ by phin khong thd tich rdi cia hgp ddng,
alsing tsomg in bén chinh cia hop dong cin phii of didu khodn
hao hew thick dng cho vin @@ ndy. Ching han: “Bén A xuflt bén
cho Bitn B cic mit hing duge ghi trong ban kgt ke dinh kém bgp

I Didm khokn v sf lugng

Tiky Ja ditw khodn quan trong B6 gop phie vao viéc xic dinh
rd Afi sagmg wesm bin vi lién quam &&n trich mhitm aghia vy cia
mﬂimﬁgﬁﬁhﬁn,dovhvﬁ:clgadmnﬁnvidohﬁn_gnb
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phdi vita cin c¢ vao tinh chit cia bin than hang héa, vira phai
ciin cd vio tdp quin budn bdn quic t& vé do ludng mit hang ndo
, dé.

V& s8 lugng khi lap hgp déng cAn thda thujn ré v& 3 van 42
cd bén la: thdng nhat chon don vi do ludng cho logi hang héa, chen
nguyén tdc qui dinh 88 lugng v chon hé th&ng do ludng khi céc
doanh nghidp & hai qulc gia ¢6 h¢ th&ng do ludng khic nhau.

- V@ cdch chon don vi do hedng. Dya vao tinh chit loai hang
ma o6 dang cdc don vi do ph8 bién nhu: kg, t&n... cho loai hang
do luang theo trong lugng nhu: ngi ofc, cao su, dudng... lit, mét
khSi (m3) ding do loai hang gb, hang léng va hang khic can do
bling thé tich. D6i vdi 1 a6 mat hang riéng ré c6 th€ dung don vj
do 1a: cdi, chi€c... Cé nhdng mit hing nhu diém, ca phe, dng cao
su don vi do la s hang trong mdt bao bi, qui dinh nhu: chai, lo
hop, tdi, bao... Mét 38 logi hang c6 tinh dic thd thi trong hgp ddng
qui djnh tinh theo don vj wdc tinh chAng hgn nhy nhidu mit hang
héa chat duge tinh theo “%” ham lugng ch&t o bén.

- V2 nguyén tdc qui dinh 38 Legng. S8 lugng hang héa trao
d8i c6 thé dugc xdc dinh bhng con 88 of dinh hofc la trong mét
@idi hgn qui dinh. . )

Thong thuiing 88 lugng bang mua bdn ngoai thuong 1a con o8
of djnh, nhung c6 mdt o5 mit hang o6 tinh chit nguyén lidu, hang
ndng sdn giao rvi, giao theo ddng, ky hidu 88 lugng thudng duge
-ghi trén mdt didu kidn v& khodng gidi han cho phép thém bdt ma
ngudi bdn dugc giao hang trong khodng 46 coi la thyc hién ding,
46 la didu kién dung sai, cich ghi nhu sau: trudc khi ghi s& lugng
hang héa, xdc dinh them ch2 “vao khoang”; cé thé thyc hidn bling
chch: sau ch 88 xdc dinh 88 lugng hang héa thém céu: “nhidu hon
ho#ic it hon...%. Thuln lgi va ngin gon nhit 13 sau cht 85 xdc dinh
88 lugng hang héa xdc dinb ghi thém ky hidu ... % hofic +..% -
. %, vi dy: 100 t&n * 5% - 10% . Ditu kidn dung sai dugc 4p
dyng trong musa bén ngogi thudng khi chd hang bhng dudng bién,
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vide thué tau vira &i s8 lugng hgp dong rit khé khan, didu kign
nay giip cho ngudi ban tan dyng t8i da sic chia cia hAm tau va
khong phai thanh toin phan cuéc trd cho mft thé tich tau thué
khéng dung d&n - thudng goi 1a “cudc khdng”. Trong ngosi thuong
khi 14p hgp ddng c6 thé€ théa thugn thém gis ca d8i voi s lugng
hang chd dy tdi bén ngudi mua, o6 thé thda thugn thanh todn vin
phy gié hgp @dng hodc theo gid thi trudng vao thdi diém thyc hign
hop dong.

- Khi céc doanh nghiép thudc hai qubc gia khdc nhau dung
hai h¢ th6ng do ludng khdc nhau cho mdt logi hang, d4é tranh bj -
kiu [Am cdc bén l3p hyp dong cAn qui dinh o8 lugng hang héa
trao d8i bing ci 2 h¢ do ludng, ching han mdt thudc vai theo h¢
do quSc t& 14 100 cm, theo he do Trung Qudc 1 thude bing 40cm.
Nhu vy ta trdnh duge nhidng sy tring tén ma khdc vé ndi dung‘
eia cfie don vi 4o lodng 3 hai quéc gia. -

‘ Ngoai ra cbn phh théa thuéin xem cé tinh bao bi vao 96 hang
giao hay khéng. cAn phAn biét trong lugng cd bl gdm trong hugng
hAng héa cdng wdi Trong lwgng bao bi bén trong va bén ngodi, cb
trong lugng tinh 12 Yoai trong lugng hang héa nguyén ma khéng
k& b&t cit loai bao bi ndo, c6 loai trong lugng ca bi coi nhy tinh Ia
loai hang héa cé trong iugng bao bi khong qui 2% trong hugng
hang va gid bac bl tuong' duong lugng hang blng trong iugng bao
bi. . ‘

4. DReu khoan V& phém ch&t qui céch hang héa |

Ve co bhin cdch soan théo tuong ty ditu khodn nég'r cia HDMB
ndi dja, nhung ngudi soan thao phdi ludn ludn nhd ring vin de
ph&m ch&t qui cich hang héa xu#ft nhap kh&u bao gid cing la khau
y&u nh&t trong hgp déng, né £6 yéu cAu cao hon vé phim chét qui
cdch cha hang héa giao dich trong nodi dia, dong thdi yéu cAu sy
bdo dam tinh 8n djnh hon vé phfm chat, qui cich hang héa xufit
nhap khfu qua tdng thoi gian va tdng chuy&n hang xuit nhép. Bdi
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vay vide kifm tra phfm chéit qui cich hang héa phii tuin theo cic
tidu chufn vd nguyén téc cia lujt qudc & bofic tip quin qubc té
vé xufit nhip khiu.

Théong thudng céc bén cing thda thudn v& ditu khodn phém
chfit qui cdch hang héa theo cic phuong phép sau:

- Xéc dinh theo tidu chufin cia mdt s8 higp hdi xuft nhip
khfu &6 uy tin trén cdc thuong trudng quic t&;

- X4c djnh bing sy mo ta ti mi;

- X4c djnh theo miu hang;

- Xéc dinh theo ham lugng ting ch&t trong hang héa;
- Xéc djnh theo sin lugng thanh phim;

- Xéc dinh theo nhan hi¢u hang héa;

- X4c dinh theo trong lugng ty nhigén cia hang héa;

- Xéc djnh theo bifu k& cic thong sf ky thult;

- X4c dinh theo hifn trang hang hda;

- Xdc djnh theo phfm chét binh quin tuong duong

-Xﬁcdinhmkhi_déxemwho:dﬁ'ivdidchiwm
ban déu gid. -

Toan by phuong phép théa tkufn vi cich thic ép dyng cho
titng logi hing xuft nhip khfu cing twong.ty nhu ditw khodn ndy
trong hgp 45ng mua bén ndi dja, nhung ybu chu phii thin trong
va ti mi hon khi s¢ dyng ngtn ngd va vin pham trong bin hgp
dong 1am sao 46 dam bdo dugc- chc nguyén thc va tip quin quic
t& vé xuit nhap khéu va cdc thi tyc bubn béin ngoai thuong khéng
46 xay ra tranh chép hogc bi bgn hang nudc ngodi i¢gi dyng bén
hang gi4, hang kém phfm ch&t hon so véi ndi dung théa thuln
trong hgp dong. o

Luu y: Xem thém ;ch soan thio ditu khodn v chiit hugng va
qui cAch bang héa trong hop ddng mua bén ndi dia.
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5. Pitu khodn v gid ca

Khi éjnh gig hang trong HDMB ngoai thuong cin néu r5: Don
vi tinh, gid co s3, ddng tién tinh gid, phuong phdp djnh gid va mdc
gis.

a. Xdc dink dom vi tink gid

CAn cd vao tinh chit hang héa va tip qhin budn bdn mijt
hang nay trén thj truong th& gidi d€ x4c dinh don vj tinh nhu:

- Dya vao don vi do luding phé bi&n cho mit hing 46 nhu: kg,
t&n,... do trong lugng; mét do @b dai, lit, m* do thé tich; chi&c, t4,
trim... do of lugng vit risi.

- D8i vdi quing md, héa chifit oS th# cin ct vio mbt don vj
trong lygng kém ham lugng thanh phan chinh trong hing héa:
Ching han gia 1 MT quang nhdm ham lugng 42% la 120 USD.

b. Gid cv sé

Diau kién co sd giao hing ¢6 Anh hudng idn d&én gis hang trong
hgp ddng. Gid co 23 cin ct vio chi phi chuyén chd, phi bdo hiém,
phi hru kho v.v... Gid co 83 thuing qui dinh phd hgp vdi nhdng
thuat ngd “FOB~, “CIF~ “FAS"... dong thdi ghi k2m theo dja danh
difm giao hing khi &y hgp ddng theo diéu kign “CIF”, gid hang cb
thé dugc qui dinh theo hai cdch sau: tinh theo gid cf dinh cdng
vdo chi phi chuyén chd hodc tinh theo gid of djnh nhung khdng o6
cudc phi thué tau, midc cudc phi ndy duge qui dinh dya vdo sust
cudc thud tiu hitn hanh, trong thdi gian chuydn chd nha doanh
thuong phai nghn ngia nhidng rui ro khi bi&n ddng muic suft cudc
thu thu trong thdi gian hgp dong cdn hidu lyc (xem thém phan
di2u kig¢n co 83 giao hing). .

c. Dong tien tink gid

Trong hgp ddng mua bdn ngoai thuong, gid c6 th€ duge tinh
bang dbng tidn cia nude xuft khfu hofic nuéc nhap khfu hode cla
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audc thi ba ma khidng bj rang budc gi.

Thp quin budn bdn quic t& o6 anh hudng d€n vipc chon dong
tidtm 4% théa thudn gii ting logi hiang. Vi dy trong mua bin cao
sa, kim logi mdu ngudi ta tinh gid bling ddng Bang Anh; trong hop
ddng mua bin sin phim diu mo, Wag the tinh gid bing 48 la My.
Tam ly chung ngudi xuit khfu nao ciing mudn tinh gid bling ddng
titn khi 8n dinh, nguge lai ngwi nhip khiu lai muln tink gis
bhng dbng tidn bj mit gii.

d. Phaveg phip dink pid

Hai bdn thia thujn vidc djnh gid vao thoi difm ky k&t HD
hodc trong thii gian hgp Bung dang b hidu lyc hojc thdi difm
thyc hifn thanh toin. Tay theo phuceng pbhép tinh gid ma dp dyng
céc loai gis saw cho thich byp: gif of dinh, gia linh bogt, gid trugt,
gié qui dinh sau:

- Gid o8 dinh. Thudng dwge qui dijnh khi B k& va kbdng thay
a8i trong sult qui trinh thyc hitn hop dong.

- Gié di ddng. Gis dugc xic dink vho thdi difm ky hgp dong
alimg san 46 o6 thE dugc didu chinh lgi nfu xét th&y trén thi
tradng gis ot bang nay di thay 5 vao thdi difm gino hing
Thémg thwing chi nhing doanh nghitp d& ghn b6 woi nhau Mu dii,
xuft ahip wii nhau di én dinh cf the linh hogt ghi vio htp ddng:
“Viio thai diém thie hitn bop dOng aéu gié mat hing nity trén thi
tradng ting ltn hay giém xndng thi git trong hop dOng cn duwyx
didu chink lgi cho phi hop” . Gii di dong thwdng qui dink A5 voi
mjt bang liong thyc, thye phim vi nguyén litw cung cfp theo hop
dug dii han.

- Gié trnupt. La gia tink vio thdi difm thyc hitn hgp dong bing
chich xem xét lai gid co 30 trong hgp Raog o6 tinh d5n mic bi€n
d0ng chi phi sin xult trong qui trinh thyc hidn hop ddng. N&u
hop dbng qui dinh nbitu chuyfn giao hing thi gid trugt qui dinh
rigng cho ting chuyén giao hing- Gia trugt thudng duge dp dyng
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d8i vdi hgp dong mua bdn nhitng mat hang cé thoi gian sdn xudt
kha dai nhu thi&t bj cong nghiép, déng tau bién... Khi ky hgp dong
gia oo 53 va oo clu gid duge qui djnh 6, tdc 1 qui dinh ti trong
nhing khoan chi phf nhy lgi nhugn, chi phi lip dat, kh&u hao, chi
phi mua nguyn lidu, chi phi trd luong, ddng tidn bj lam phat...
déng thdi cdn qui dinh phuong phdp tinh trugt gisa ma hgp ddng
8é 4p dyng.

- Gid qui dinh sou. Tdc ta gia duge xdc dinh trong qud trinh
thyc hien hgp dong. Trong hgp ddng chi théa thudn didu kidn va
nguy2n tic dinh muc gii. Ching han, theo théa thuin cia hai bén,
gid c6 thé duge xéc dinh trudc khi giao mbi chuyén bhang vao dAu
hang nim 45i vdi nhing hgp ddng dai hgn. Ngudi mua o6 th& duge
Iya chon thai diém dijnh gis trong qus trinh thyc hién hgp ddng
va phii néu rd ngudn thong tin gid cd ding lam cd sd dinh mdc

e. Xdc dink mir gid

Khi djnh muc gia cdc bén thudng dya vao hai loai gid: gid
cong b8 va gia tinh todn.

*+ Gid cong b8 : La gid duge dang trong nhing &n phim cie
cdc hdng, gid nay thong thudng duge coi nhu gii qudc t&, 46 1A gid
clia nhiang hgp dong xuft nhap khdu 1dn va duge thanh todn blng
nhing dong tién ty do chuyén ddi. Trén thyc t&, gid quic t& la gid
xufit khdu cia nhing nha cung cfip I6n va la gid nhip khfu cia
nhdng trung thm nhip khfu I6n nhit v& mat hang 46. Ching han
gif cao su tai sd giao dich Singapore, gid hia mi xuft khfu cia
Canada, gid g& xuit khdu cia Thyy Dién dugc coi la gid qubc t&.

Gid cong b8 bao gbm cdc loai: Gid hudng dén, gis y&t bang
tai cdc s3 giao dich, gid dfu thiu, gid xufit nhdp khiu trung binh.

- Gid huéng dén la gid budn bdn trong nudc hofic gid xuit
nhp khdu cia cdc nudc dugc dang trén nhidu fn phdm. D6i vai
nhidu loai mat hang, gisa hudng din chi 12 diém xuft phit d€ mac
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ca gid khi ky két hgp ddng, d8i khi né duge dung d€ dinh gid linh
hoat holic trugt gid sau nay.

- Gid y8t bing cia cdc sd giao djch. Gid nay vé co béan phén
éoh nhng hgp ddng thyc t&. Trong trugng hgp gié giac djch khong
lam theo hgp dong cu thé thi khi y&t thi vidt ch? “N” luu ¥ tinh
danh nghia cia gis.

- Gid d%u thau 1 logi gid sdt vdi gid giao dich vi theo thudng
1¢ n6 phian 4nh nhing hgp dong thyc.

Gid xufit v gid nhip khéu trung binh la gis dugc tinh todn
trén cd sd cdc 86 litu thSng k& ngoai thuong bang cdch chia gis
tri cia hang héa cho 88 lugng hang héa dé, gid nay la co sd 48
d4nh gid tink hinh xuft nhip khfu loai hiang dé trong thui gian
tudng dng.

+ Gid tinh todn: Gig& cia nhing hgp ddng mua bdan thyc t&
la titu chufn day 44 nhat ddi vdi vige xdc dinh muc gid trong ban
hop ddng, tuy vy gid nay thuong khong dugc cong b8 mdt céch
d2u din ma chi xuit hi¢n trén cdc phuong tidn thong tin mdt chch
tinh cd chi trong nhdng nghi¢p vy riéng bigt. Chinh nh sy so
sinh gi4 cia nhing hgp dong thyc t& vdi gia tham khao vin tpo
ra kha niing xdc djnph mdc gid m)t cich ding d4n hon trong hgp
ddng. Gia chao hang cﬁa cdc cdng ty khong tidu bifu bling gi# céa
nhing hgp ddng thyc t&, vi béan chit gia chio hang phyc vy cho
ben hing tham khio sau d6 gis ban dau nay sé bj ha th&'p dan do
k&t qua cia qui trinh mic ca gid khi ky k& hgp dong. '

A. Suie gidm gid

Nhing gid cOng bf chi c6 tdc dyng tham khio va thulding sai
lach nhitu so v8i gid ma ngudi mua thyc t& phai trd cho ngudi
bén. Mic gidm gid phy thufc vao tinh chit cia hgp dong, digu
kién xufit khfu va thank todn quan hé qua lai véi ngudi mua va
tinh hinh thj truong khi ky k&t hgp déng... Hién nay o6 nhidng
logi giam gid hgp dSng trong thyc t&€ mau djch quéc t& nhu:
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- Sy giam gi4 chung théing thudng duge Ap dung chung wdi
gia thj trudng holic gis tham khao, s th& giam td 20 - 40%, 4p
dung rong rii khi ky k&t hgp ddng mua bin v mAy méc, thidt bj.

- Gia tham khao thuong dugc giam t¥r 2 - 5% khi xuft khfu
nguyén liéu cdng nghigp.

- Khi thanh todn biing ti®n mit c6 th8 duge gidm gid thong
thudng tir 2 - 3% gid tham khao hoic tudng duong vdi mutc lai suit
cho vay trén thi trudng tién té.

- Sy giam gia vé luu thong: Duge dp dyng voi khdch mua
thudng xuyén trén co a¥ théa thuidn dic biét dya trén doanh of
dat duge trong thdi han nhil djnh (thudng li mdt pim) va tha tyc
trd ti¥n toan bd trén co of muc gidm gid nay.

- Sy giam gid vé s lugng: sy gidm gid cho ngudi mua vdi s§
Iugng 16n hofic 44t hang sin xuXt thudng xuy2n nhim thu hit sy
quan t4m cua ngudi mua va nhlim duy tri nh?ng mSi quan h¢ ma
giip nha san xuit gi? duge ban hang thudng xuydn. Mdc giam gia
xufit khdu do ngudi bin danh cho ngudi mua nudéc ngodi khi bin
hang héa cao hon mic giam gis danh cho khéch mua cua thj truimg
ndi dja. Sy gidAm gii niy nhim muyc dich ndng cao »a ning canh
tranh cua hang héa 46 trén thi trudng nudc ngoai.

Ciin cd vao cdc hinh thic giam gid trén khi lap bgp ddng cic
bén chi thé o6 thé théa thuan vdi nhau chon hinh thdc giam gia
nho 4p dyng 48i vdi ting loai hang héa che phit hgp 4& o6 thé
mang lgi ich tdi ca cho hai bén.

8. Bi¢u khoan v& d6ng gii bao bi vid ky m# hidu
a- Vin dé déng péi bae bi

Trong budn bdn quic t&, tuy khdng it mat hang 4€ trin hofic
&€ roi, nhung dai bd phan hang héa doi hdi phai duge dong g6i vao
bao bi trong qua trinh vin chuyfn, né cd tic dyng bao w& hang
héa subt 10 trinh tf noi ngudi bdn sang noi ngudi mua, bao bi cdn
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giip cho vi¢c giao nhan hang duge d& dang, khi xdc djnh bao bi
cAn IMu y dén dac tinh cia loai hang héa 12 loai cin chdng &m hay
cAn bdo quin tusi sdng, khodng dudng di c6 qua bién hay sa mac
khdng... Van chuyén bing logi phuong tién gi, 1am bao bi nhu thé
nado d€ ting tinh thim my cia hang héa nhim h&p din ngudi tidu
dang. Xdc dinh bao bi phai biao dAm nguyén tic ti€t kiém nguyén
ligu ddng bao bl va c6 Igi cho chi hang trong tinh thu& hai quan.

Trong thda thun qui djnh vé bao bi cé hai csich: Néu qui ljnh
chung chung trong hgp dgng cin xdc dinh nguyén (i~: bao bi phai
dat tieu chudn xudt khdu, bao bi phai phu hgp véi phudng tien van
chuy&n. N&u qui dinh cy thé: phai théa thuan ca phuong thic déng
g6i bao bi va vit ligu lam bao bi trong hgp dong.

b- Vi ky ma hiéu

D6 la nhdng ky higu biing chi, bing s, bing hinh vé duge
ghi trén cdc bao bi cia hang héa nhlim thong bdo nhéng chi tist
chn thi€t cho vigc giao nhan, béc d3 hoac bio quan hing héa. Noi
dung cia ky méd hi¢u phii ddp ung duge cdc yéu cAu sau day:

+ Phai 4d nhdng dfu higu can thi&t cho ngudi nhin hang
nhu: t&én ngudi nhin va tén ngudi gui, trong lugng tinh va trong
lugng ca bi, 88 hgp dbng, s6 hipu chuy&n hang, a5 hidu ldén hang.

+ Nhing chi tiét cAn thi&t cho vigc t6 chite vAn chuyén hang
héa nhu: t&én nudc va tén dja diém hang d&n, t&n nudc va tén dja
diém hang di, hanh trinh chuyén chd, 86 vAn don, tén tiu, of hidu
cia chuyén di. .

+ Nhing dfu hidu hudng din cdch x& dat, bc dd va bao
quan hing héa trén dudng di tir noi sin xuft d&n noi tidu thu nhu:
dé v0, mé ch ndy, tranh mua ndng nguy hifm, khong Wt nguge
V.V

Vigc ké ky mi hipu phai dim bdo nguydn thc: sing sia dé
doc, khéng phai mau, khong thAm nudc, son (hofic myc) khéng lam
Anh hudng dén phdm chAt hang héa. BE lam hinh thanh mot 1o
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bang xuft khfu, ngoai nhidng cOng viée trén day, don vj xuit khiu
con phai ki€ém tra hang héa va ldy gidy ching nhin sy phu hgp
cua’ hang héa véi qui dinh cia hgp déng.

7. Ditu khodn théa thuAn ve didu kién co sd giao hang

bitu khoin nay cé th& xdc dinh ngay phia dudi tén hgp dong
hofic c6 thé ghép chung vdi didu khoan v& gid ca, nhung di sao
dAy ciing 12 didu khoadn khong thé thi®u duge trong hgp déng mua
bén ngoai thuong.vi: Didu kién cg sd giao hang né qui djnh trdach
nhiém ciia b&n ban v bén mua v& giao hang va thdi gian chuyén
rii ro, sy mAt mat tinh o hofc t§n that hang héa tU ngudi bdn
sang ngudi mua. Bdi vy didu kién co ad giao hang s& qui dinh cy
thé ai 14 ngudi phai chju chi phi v& vin chuyén hang héa td ngudi
bén (xudt khfu) sang ngudi mua (nh&p kh&u) (trong mua bdn ndi-
thuong khong 4p dyng ditu kién cd sd). Nh¥ng khodn phi nay rit
da dang, 85 khi chifm t¥ 40 - 50% gis hang. Chiing c6 th& bao
gom chi phi chufn bj hang d& giao nhu kiém chat lugng, s6 lugng,
miu, bao bi v.v... Tra tién bSc hing lén nhdng phuong tidn van
chuyfn cia ngudi chuyén chd trong nudc bing dudng sdng, dudng
sit, dudng 6 tb, miy bay va cdc phuong tibn vAn tdi khdc, chi phi
chuytn ché hing héa tir ndi gdi dén cdc phuong tién vin tadi chinh,
phi bSc hang ¥n nhigg phuong tién van chuyén chinh d di¢ém xuat
kbfa, phi tri gid vin chuyén hang héa bing vin tdi qudc t§, phi
béo hi€m hang héa trén dudng di va khi chuyén tai, phi d@ hang
& diém 4&n, phi giao hing td diém d&n sang kko ngusi mua, tién
thu€ quan, thu€ va cdc khoan thu khi qua bién gidi cia hai quan.
Nhidng khoén phi giao hang ma ngudi ban phai chju déu tinh vao
gid hing. Nhing didu kién nay duge goi la co sd vi né qui djnh co
8 gif hang vi Anh hudng tdi muc gid hang héa.

Digu ki.én co sd do hoat d9ng bubn bdn qudc t& sdng tao ra.
Ching lAm cho hoat d¢ng xu&t nhap khfu don gidn hon va phan
ndo duge titu chudn héa. Noi dung cia nhidng dicu kién nay bac
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gom céc loai didu kién co s& sau:

- Diéu ki¢n FOB (Free on board): giac hang trén tiu tai cing
qui dinh. Theo diéu kién nay, ngudi bdn phai dua hang xuéng tau
tai cang bdc hang qui djnh trong hgp dong. Rdi ro, mat mat va
hu hai d6i véi hang héa chuyén ti ngusi bin sang ngudi mua khi
hang ra khéi lan can tau, trdch nhiém cia cdc bén trong didu kién
FOB nhu sau:

Trach nhiém clia ngudi ban phai: Chju mei chi phi va rii ro
giao hang lén tiu ma ngudi mua da thué tai cang béc hang qui
dinh trong thdi han qui djnh va trao cho ngudi mua van don dudng
bién. Viéc x&p hang vao khoang, x&p gon ghé hoiic rai vai khong
thude trdch nhié¢m cha ngudi ban va theo cdc tidu chufin thu2 tau
da thdng qua sé do ngudi chd tau thuye hién va duge tinh vao tri
gid cudc phi do ngudi mua tra. N&u nhu ngusi bin nhan vé minh
viéc thué sa lan-thi viéc nay duge thé hién trong dfeu kigh FOB
bing cdch thém vao dé chd “C” thanh FOBC.

Trdach nhi¢m cda ngudi mua phai: thué tau tinh vao chi phi
cia minh va thong bao kip thdi cho ngudi ban vé thai gian va dia
diém bdc hang, tén thu, thii gian tiu dén, diéu kién bdc hang. Rui
ro vé tdn thAt va mit mdt hang chuyén ti ngudi ban sang ngudi
mua vao thai di#m chuyén hang thyc t& qua lan can tau tai cang
b8c hang hai bén da thoa thuan.

- Diéu kién CIF (Cost, Insurance and Freight) tic la “Tién
hang + Phi bao hiém + Cudc phi” cang dén qui djnh.

+ Khi giao hang theo didu kidn CIF ngudi ban cé trach nhiém
phai: giao hang ding nhu hgp dong quy dinh; ky k&t va chju phi
ton ky két hgp ddng van tii hang héa dén cing qui dinh; xin gidy
phép xudt khdu; bdc hang va chiu phi t6n bdc hang xubng tau va
théng béo cho ngudi mua biét hang di duge bdc xudng tau; phai
cung cip va chju phi t6n cung cdp mdt hgp déng bao hi€m rii ro
vé viéc vAn tai hang trong hgp déng, chiu rii ro vé hang héa cho
d&n khi hang qua khoi lan can tau tai cing b&ic hang.
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+ Trach nhiém cia ngudi mua phai: Nhan ching tu khi ngudi
bdn xudt trinh, néu chung ti d6 phi hgp véi hgp dong ban hang
v tra tién nhu hgp déng qui dinh; chiu mei chi phi va phi tén
hang héa ké tit hic hang da qua hin lan can thu tai cing b&c hang
va nhan hang tai cang qui dinh.

Trong tip quan buén bin qudc t& khi xudt khdu thudng ky
gia FOB va khi nhip thudng ky gid CIF; ngoai hai loai phd bign
trong mua bdn ngoai thudng con dp dyng cdc diéu kién co sd giao
hang sau:

- Giao tai xudng: EXW (Exworks),

- Giao tai ngudi chuyén chd (tai mot dia diém qui djnh): FRC
(Free carrier... (Named point));

- Giao tai toa hoac ga duéng sét: FOR (FOR / FOT: Free on
rail/Free on truck);

- Giao tai sAn bay: FOA (FOB Airport);

- 'Giao doc man tau: FAS (Free alongside ship);

- Tién hang va cude phi: CF {Cost and freight);

- Cudc tra téi dich: DCP (Freight/carriage paid to};

- Cudc phi va phi bao hiém tdéi dich: CIP (insurance paid to...);
- Giao tién tau: EXS (EX ship);

- Giao trén cu cang: EQ (EF quay);

- E}iao tai bieén gidi: DAF (Delivered at frontier);

- Giao tai dich 43 nop thué&: DDP (Delivered duty paid).

8. Thoi gian, dia diém va phudng tién giao hang

Giao hang tuc la ngudi ban chuy&n hang sang sd hitu cia nguai
mua theo cdc didu kién clia hgp déng mua ban. Nha ¢6 viée chuyén
giao nz‘q',r ma ngudi mua c6 duge kha nang kiém soat toan bd hang
héa (giao ching ty sé h@u hang héa hodc chia khéa xi nghigp duge
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coi nhu chuyén giao hang héa). Viéc giao hang cho ngudi chuyén
chd thudng duge coi la viéc chuyén giao hang héa cho ngudi mua
néu viéc chuyén giao nay kém theo cip cdc ching ti loai trir sy
kidm soat cua ngudi ban d&i vdi hang hoa.

Trong hgp déng thudng ngudi ta c6 qui dinh nguyén tic giao
nhan hang, gy thé la: hinh thic giao nhdn; dja didm giao nhan
thyc t&; thdi han giao nhan; phudng thuc kiém tra s§ lugng; phuong
thic tiép nhan hang héa vé chat lugng; phudng thitc xac dinh s6
lugng va chit lugng hang thyc giao, ai Ia ngusi duge giao tién hanh
giao nhan hang héa.

- Hinh thic giao nhan. Co thé chia thanh hai cich: giac nhan
sd b va giao nhan cudi cing. Tiép nhan s¢ b nhim muyc dich xem
xét hang hoéa tai nai san xuit cda ngudi ban dé xem muc 48 dat
yéu ciu theo hgp déng, cing nhu qui dinh sy chinh xdc cia bao.
bi v4 nhan hidu. Nho ti€p nhan so by ngudi mua cé th& loai bd
hang héa khi phét hién ra thi€u sét vé chat lugng va s8 lugng déng
thdi yéu cau khic phuc nhing thifu s6t d6. Vigc kiém tra hang
héa trong qua trinh sdn xuft cling ¢ ¥ nghia tuong ty.

Giao nhan cu6i cung c6 myc dich qui djnh hoan thanh thye
t& viée giao hang tai dja di€ém va thdi gian qui dijnh. K&t qua ciia
viéc giao nhén nay la bét bude d6i véi cd hai bén va 1A co sd dé
tinh todn theo hgp dong. N&u trong hgp dong néu ré tinh chét cubi
ciung cia viéc giad nhan thi ngudi mua khéng dugc quyén khiu
nai khi phdt hign ra thiéu sét.

- Dia diém giao nhén hang thie t& Trong hop dong phdi néu
chinlr xdc dia diém nay la: kho hay xi nghiép clia ngudi bdn; la
cAng giao hang da thoa thuin, ga gdi hosc san bay, cang d&n, ga
_ bién gidi hoac ga cudi cing d nudc dé&n; kho ngudi mua hoic diém
cudi cung ban hang. Khi cin, trong hgp d6ng phai qui dinh dia
di€m tiép nhan su bd va tip nhan cudi cung.

- Thai gian giao nhén hang. Théi gian giao nhan vé sd lugng
va chit lugng thudng la khong trung nhau. Ngudi mua thudng phai
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tiép nhan s8 lugng ngay khi hang dén, cdn ti€p nhan chit lugng
thi phai qui dinh thdi han dai hon.

- Kiém tra s6 lwgng hang. Khi ti€p nhan hang phdi kifm tra
xem s8 lugng hang duge giao thye t& ¢6 phi hgp vdi ditu kién cla
hgp dong khong. Khong k& diéu kién dung sai, n€u ngudi mua nhin
s8 hang it hon thi phai tra tién trong pham vi s§ hang da ti&p
nhin. Néu ngudi ban giao nhidu hon s6 lugng qui dinh thi ngudi
mua ¢é quyén ti€p nh4n va thanh toian khéi lugng qui dinh trong
hgp déong ma khéng phai trd tién s8 hang thaa.

- Phuwong thitc tiép nhdn hang can cié vao chét lugng. Co hai
ciach chi y8u: Mot 1a trén cd sd ching ti xac dinh chit ivgng hang
giao phd hgp véi cdc diéu khoan cia hgp déng va thd hai la kiém
tra chit lugng hang giao thyc t& tai di€m nhan hang nhu phan

" tich chit, so sanh vdi mAu hang, ti€n hank kiém nghiém gidam dinh
hang hda.

- "

Trong eic dféu khodn vé “giao nhan” ngudi ta cing xac djnh
quyén lgi vA nghia vu ctia cdc bén trong trudng hgp chit lugng da
théa thuan trong hgp déong. Ching han c6 thé néu ring: néu chat
lugng hang giam sit khéng vugt qua gidi han nhit dinh, thi ngudi
mua buéc phai nhan hang theo gis giam tuong dng. Sy giam gia
nay trong budn bdn qudc t&€ goi la tién phat. Trudng hop nhan
hang cé chit lugng cao hon so véi cde didu khodn cia hgp dong
qui dinh, thi ngudi mua phai tra. Sy tang gid nay duge goi la tign
thudng. ‘Muc tién thudng va phat nay thudng duge hai bén thoa
thuan trong hop dong.

. Cac phuang phdp giao nhén hang thue t&€ Cé hai cich kiém
tra s0 lugng va chat lugng hang giao thyc t& d6 la: kiém tra dién
hinh mot bo phan hang héa va kiém tra toan bd hang héa.

Kiém tra mét bo phan hang hda thuing duge ap dung vdi cac
hang giao ¢é bae bi déng gdi, con phuong phdp toan bd hang duge
ap dung déi vdi hang giao roi, nhung 46i khi ngudi mua yéu cau
ciing ap dung vdi ca hang giac 6 bao bi.
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Trong trudng hdp ap dyng phuong phép kidm tra bo phan thi
trong hgp dong can xdc dinh ti trong phan tram s6 hang trong
toan bd 16 hang can phai kiém tra hoiic zdc dinh s8 lugng tsi thigu
don vi can kifm tra va phuong phdp chon loc ching.

. Vén d2 xéc dinh ai la ngudi ti€n hanh giao nhdn hang nhét
thiét phai ghi ro trong hgp dong. Vige nhén hang co thé dugc ngudi
cia cdc bén ho#ic ngudi khdc d3i dién cho he thyc hign trong hgp
dong phai chi ra co quan c6 th&m quyen tai nuéc xudt khdu da
cfip gify chiung nhdn v& ch&t lugng hang héa; cac td chic kiém
tra khong lidn quan xdc dinh theo thda thutan cia cdc bén cing
cAn n2u trong hgp dong.

Néu trong hop dong cdc bén da lya chon hé théng tiép nhin
hang ¢ mat cda hai bén va n€u ngudi mua hoac ngudi bdn khong
c6 mit thi viée nhan hang cé thé dugc tién hanh khi vdng mat
mOt bén nhung nhat thiét phai ¢6 ngudi thd ba khéng lien quan
do céc bén chi dinh. Trong trudng hgp nay chi phi vé tidp nhén
lién quan d&n sy tham gia cda ngudi thi ba do b2n vAng mat phai
chju.

Trong hgp dong c6 thé théa thuin réng: Theo sy chip thuén
cua ngudi mua, ngudi ban ¢6 quyén giao hang ma khéng cé sy ti€p
nhan. DBéi khi trong nhing hgp dong phai dic biet luu y ghi ré
rang trach nhi¢m cda bén bdn sau khi giao hang va trudc thdi gian
hgp dong qui dinh d& xu&t khdu hang nay, ngudi bdn phdi cé nghia
vy dam bao sy nguyén ven cda hang héa.

- Ve phuong tién giao héng.

Hai bén théa thuin ro rang vé phuong tién chuyén chd dén
cédc dja di€m giao nhdan hang ngoai ra cdbn phai néu ro:

+ Cang béc hang, cing dd hang, cdc dja diém phai qu.a, diém
chuyén tai;

+ Lya chgon thé thic héa don hodic van ddn dé lap hgp dong
vin chuyén;
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+ Trinh ty théng bdo thu dén cang bdc, d6 hang va xic dinh
sy sin sang cla thu d€ thyc hién céc dich vu hang vin chuyén.

9. Digu khoan vé trdch nhiém lap ho s¢ chung tit cho 1o
hang xuit nhap khiu

Trong hep dong thudng giao cho bén bin c6 nghia vu chuin
bj mdt bd ching tir hoan hio bao gom cdc hd so can thiét nhu:

- B héa don thudng mai, trong d6 phai cé dd: han ngach xuit
khiu hang (quota - n&u mat hang can quota); gidy phép kinh doanh
nganh hang; hgp déng mua bdn ngoai thudng; gidy mé L/C (tin
dung thu - n&u thanh toan bang hinh thic nao phai cé gidy & can
thi&t cho loai thanh todn dé).

- T% khai hai quan: d8 ki€m tra viéc déng thu& xuft khiu.

- Gidy ching nhan chét lugng, sé lugng mit hang (do co quan’
kiSm tra trung gian cé th&m quyén cdp (¢ Viet Nam la
VINACONTROL c4p).

. Gisy ching nhan déng goi bao bi;

- Gidy ching nhan da kiém dich do Cuc kiém djch cép;

- Gidy ching nhan da st tring 16 hang (n€u bén mua yéu
chu);

- Gidy chung nhén ngudn gdc xuit xi ciéa 16 hang do phong
thuong mai cip;

- B6 van don dudng bi€n: phai la van don hoan hao, da bdc
hang (clean on board B/L) va phai chuyén nhugng duge (negatiable).

Ngoai nhing gidy t3 trén, con tiy ting loai hang xudt khiu
ma phai -xin thém gidy td cAn thigt chang han: xudt gb phai cd
thém hai loai gidy t3 la: gidy ching nhin da déng thué nudi ring
va gidy cho phép xuit khdu gb do Chi cuc kiém lam cip. '

TAt ca nhing gidy td trén phii duge 1ap thanh 4 bd ho so nhu
nhau dé gii:
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- Mot bd cho ngan hang ngoai thudng nai cé tai khoan d€ nha
thanh todn.

- Glti cho bén mua (nhiap khdu) mdt bd theo chg d6 bdo dam
cda buu dién qubc t&. '

- Mot bp cho thuyén trudng dé ky buu.
- Bén bdan luu mét bo.

10. Pi2u khoan veé thanh todn

Khi qui dinh ndi dung didu khoin thanh todn trong hgp dong
cdac bén phai ndu ré: ding loai tién ndo d€ thanh todn; thai han
thanh toan; phudng thdc thanh todn va hinh thic thanh toan.

4. Dong tién thanh todn (Currency of payment)

Dung ioai tién nudc xuit khdu, nudc nhap khdu hay tién cia
nudc thd ba hai bén phai qui dinh r6 rang trong hgp déng. Déng
tién thanh todn ¢6 thé khéng tring hop vdi dong tién tinh gis hang
héa, trong hgp dong phai théa thuan ro ty gia chuyén dbi don vj
tién t& tinh gia sang don vi tién té thanh toan. Théng thudng viéc
chuyén don vj tién té tinh gia sang ddn vj tién t¢ thanh toan duge
thuc hién theo ti gida hién hanh d nudc ti€n hanh thanh todn. Khi
lya chon ty gid ngoai té&, ngudi ta khong chi tinh d&n 1¢i thé cada
ty gid ma con chd y d&én cd muc do chuyén d6i cia ngoai té, c6
nghia 13 mic do d8i né sang don vj tién té cia bén ky két.

b. Thoi han thanh todn (Term of payment)

Trong ban hgp d6ng, cdc bén thudng xac dinh -nhiing thai han
thanh toan cy th& Né&u thdi han khéng dugc an dinh mot cach
tryc tiép holc gian tigp thi viéc thanh todn sé duge ti€n hanh sau
mdt s6 ngay nhdt dinh ké ti khi ngudi ban théng bio cho ngudi
mua vé viéc hang chuyén sang sd hitu quyén clia ngudi mua, trong
nhing ditu kién xuat khdu khdc thi vigc thanh todn duge ti€n hanh
sau mdt s6 ngay nhat dinh ké t¥ khi ngudi ban théng bao che
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ngudi mua vé viéce hang héa da dugc chuyén di (phy thude vio tap
qudn thuong mai quédc t€ duge coOng nhén).

¢. Phuvmg thire thanh todn (Mode of payment)

Trong mua ban qudc t& thuong 4p dung cdc phuong thuc thanh
todn cd ban nhu: Thanh toan bang trao 46i hang hoa (barter), thanh
todn biing tién miat, thanh todn véi khodn tién dng trude va thanh
toin thong qua tin dung. Thong thudng khi xuit khiu nhing thist
bj phdc tap ngudi ta thudng thanh toan bing tién mat, loai hang
o6 thoi gian san xuft lau dai nguoi ta két hgp hau hét ciac phudng
thdc nay.

- Thanh toan bing trao d8i hang: Tdc la ngudi ban xuit ban
mdt 16 hang vd mua lai cia ngudi mua mét 16 hang tudng vWng vdi
cdc didu kién mua bdn qui dinh quée t&.

- Thanh todn bing tién m#t: Viéc thanh toan nay duge nha
xudt khau ti#n hinh thong qua ngin hang khi chuyén giao gidy
ching nhan so hdu hang héa cho ngudsi mua. Sy thanh todn bing
tién miat djnh trudc viéc tra tién hang vdi gid trj toan bd trong
giai doan ti khi hang héa sin sang d€ xuidt khau d&n khi chuyén
giao xong hang hda. Thanh todn bing tien mi#t cé thé duge thye
hi¢n mt cich déng bd hodc ting phan, sy thanh todn bang tién
mit ddng bo doi hdi phai thanh toin giad trj toan bd cda hang héa
theo médt trong nhiing didu kién sau diy: nhan duge gidy bdo, dien
tin cia nha xuat khiu v2 vigc hang héa da sdn sang d& bac x&p;
nhan dugc gidy bao dién tin cia thuydn trudng vé viec hang héa
da dugc béc x&p xong trén boong tiu d cdng xudt phat, ddi chiéu
toan bo gidy td hang héa duge ghi trong hgp déng ma ngusi nhap
khdu giao cho, d8i chifu toan bo gidy t& hang héa vdi gidy cho phép
mot 88 ngay ho#ic gio vu tién che viéc tra tién. Trong trudng hgp
ndy, nha xuit khdu thuding ddi hoi nha nhap khdu phai ¢ nhing
dAm bdo & ngan hang ngay khi nha nhap khdu ti€p nhan hang héa
& cing d& dinh. Nhang digu kién néu trén duge sdp x&p theo lgi
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ich cia nha xuit khdu. Digéu kién cd lgi hon ca d8i vdi nha xuit
kh&u la diéu kién dau tién, con d&i v6i nha nhap khiu la digu kién
cudi cung.

Sy thanh todan bing tién mat theo ting phan phu thudc vao
diéu kién xuit khdu dinh trudc ring phan I6n sy thanh toin dugc
ti#fn hanh sau khi hang héa da dugce béc x&p hodc sau khi gidy to
hang héa da dugc giao xong va phan thanh todn con lai dugce tién
hanh sau khi nha nhap khdu ti€p nhan hang hodc khi thdi han bao
hiém da hét.

- Thanh todn tién ngay tirng phén: Dy 1a viéc tra tiung phan
tién nhit dinh d4a thoéa thuin trong hop déng tuy theo ting phan
don dat hang da thye hién. Cdc phan thanh todn nay thudng dugc
qui dinh dudi dang m6t s& phan trim nhit dinh cda toan bd sé
tién phai trd. Chdng han trong hgp déng vé& mua thiét bi toan bd
nhu tau bién: tra 15% gid tri don hang thanh todn sau khi ky k&t
hop déng, 25% sau khi ha thiy tau, 55% sau khi tau hoiin toan
sAn sang vad ngysi mua ti€p nhdn, 5% sau khi hét thsi han bao
hanh.

- Thanh toan wng truwée (advance payment): Pay la phuong
thic thanh todn biu hién sy tin tudng cia ngudi nhap khdu da
tra cho ngudtii xudt khau sé tién da thda thudn trong hgp déng tinh
vao téng sb tién phai trd theo hgp déng trudc cho ngudi ban va
dat hang héa duédi sy dinh doat cia ngudti mua. Thanh todn cé tién
ing trudc thyc hién hai chic nang: Mt 1a ngudi nhap khdu cdp
tin dyng cho ngudi xuit khdu; thd hai: d6 12 phugng tién didm bao
thuyc hién cac nghia vy ma ngudi mua cam két theo hgp dong. Khi
ngudi mua ti chdi nhan hang da dat thi ngudi xudt khdu c6 quyén
ding s8 tién ma ngudi mua da dng trudc d€ bdi thudng thiét hai.

Ung trudc c6 thé bing tién hoac hign vat. Ung trudc bhng
hién vat la viéc ngudi dat hang - tdc la ngudi nhip khdu cdp nguyén
vat lidu cho ngudi xuat khiu dong thai 1a nha san xuat dé ché tao
thiét bj theo don dat hang. Ung trudc bing tién dugc xac dinh
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bing s6 phan trim tdng tri gida don hang. C6 thé chi 5 - 10% hoac
théa thuan ung trudc cao d&n 20%, cing c6 trudng hop tidn ing
trudce cao d&€n 20%, ciing cd trudng hgp tién dng trudc la toan bd
gia tri hgp dong. Thanh todn tién ¢ng trudc duge thyc hign théng
thudng bing cdch bl try mét s§ phan trim nhit dinh qua ting
chuyé&n gino hang. Tién ¥ng trudc cing c6 thé duge gid cho d&n
chuyén giao hang cudi cing va dugec dua vao k&t todn. Lai suat
tien dng trude phai tra duge tinh cho ngusi nhap khiu trong thoi
han ké ti ngay tra tién d¥ng trudc cho dén khi giao hang. Théng
thugng tién dng trudc duge dam bao hoic bang sy bdo dam cua
ngan hang nuéc nhap khau hoac bang cach dua vao hgp dong mét
didu khoan ghi ro trong trudng hgp ngudi xuit khdu khdng thyc
hidn cic diéu khoan cia hgp déng thi tién dng truéc dugc hoan
lai toan bd cho ngusi nhap khiau. Trong thyc t& budn bin qubc té&,
loai thanh todn cho ing trudc thuiing dugc cdc hing mua cé uy
tin muén té ra la mdt doanh nghiép cé uy tin idn, khi giao cdc
hang cé thdi han sin xudt dai ngay, sin xuidt theo cdc chi tidu
rieng hoac cing cé thé ap dyng khi xuit cac hang khan hi€m.

- Thanh todn thong gqua tin dung: Day la viéc thyc hién thanh
todn theo hgp dong trén cg s& ngudi xudt khiu cAp cho ngudi nhap
khidu mot khoan tin dyng thuong nghiép, khoan tin dung nay dugc
chia thanh nhiéu thai han: Cé loai tin dung ngéin han (dudi 1 nam),
tin dung trung han (dudi 5 nam) va tin dyng dai han {(trén 5 nam
dén 10 nam). Tin dung trung va dai han thudng duge cdp khi giao
cac hang thi€t bi cong nghiép, tau bién va thudng duge chinh phi
hodc ngan hang cdc nudc xuit khau bao dam.

Tin dung dudc cidp dudi hai hinh thide: bhng hang hoac bang
tlén doi khi két hgp ca hai loai nay. Cdce tin dung dudi hinh thdc
hang héa thudng duge thuc hién bang cich hoan hosc dinh thai
han tra dan. Trong trudng hgp cfp tin dyng bing tién thi trong
hgp déng ngudi ta ghi ré diéu khoan: Tri gid tin dung dudc xdc
dinh bing 1ii sudt nam, thai han st dung tin dung, thi han thanh
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todn tin dyng, thoi han wu dai (trong thdi han wu dai vé tin dung
khéng ti#n hanh thanh toan lai sudt v.v...). Tin dung trung han va
dai han dudi hinh thic cip bang tién thudng dugc tién hanh trong
dieu kién ngudi mua cdp tién dng trude va thanh todn mdt phan
don hang bing tién ngay.

Viéc hoan tra tin dung cing dugc tién hanh hoic bing tién
hoac bang hang. Nhiing nam gin diy cic doanh nghiép xudt khiu
cip tin dung dudi hinh thic cdp thi€t bi toan b§ cha 1 xi nghigp
48 ti€n hanh khai thdc ngudn nguyén lidu cia nudc nhap khiu
bing cdch hoan lai biing mot phan san phdm (td 20 - 40%) do
chinh cac thi€t bi toin bd nay san xuit ra. Cdce hdp dong nay dugce
goi 1a “hgp dong chia sin phim”.

d. Hinh thic thaenh todn

Cédc hinh thdc thanh toan bi€u hién bing tidn ngay thuong
khong duge ap dydg trong cdc hgp déng mua bdn quéc t& ma ap
dung chd y&u cdc hinh thdc thanh todn: nhé thu, thu tin dung,
dilng séc va thanh todn h6i phidu. Phan lén viéc thanh todn cho
cic hgp déng thuong mai quéc té duge thyc higén bing hinh thdc
nhd thu va thu tin dung. Tat ca cac hinh thdc thanh todn nay co
litZn quan chit ché vdi nhau va thudng gin lién véi nhau.

- Hinh thitc thanh toén nhé thu (collection of payment).

Hinh thie thanh todn nhd thu cdon goi la nhd thu chdng tix
hinh thdc ngudi xuat khdu Uy quyén cho ngin hang cia minh thu
ho mo6t s6 tién nhit dinh khi trao cho hg du cdc ching ta thich
hgp nhu hdi phi€u, séc va cidc ching tit phai chi tra khdc. Khi ban
hang c6 tin dung dy nhiém thu, ngudi ban hang gdi kém héi phisu
ky han (time draft, time bill) ditng tén ngudi nhip khau hodc ngan
hang chap nhan héi phidu. Ching td hang héa dugc cap cho ngudi
nhap khdu sau khi da chdp nhan héi phi€u. H&i phi€u da chdp nhan
duge gdi cho ngudsi xuit khiu théng qua ngin hing cia anh ta
Trong thyc t& cé thé xdy ra trudng hdp ngin hang cda ngudi nhiap
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khau cdp cho ngudi nhiap khfu bd ching t& hang héa trude khi tra
tien (48 anh ta c6 thé nhan dugc hang d&n), chiu moi rdi ro ve
vide khéng thanh toin. Ngidn hang thu mdt s6 tién 18 phi nhat
dinh cia nguti nhiap khi lam viéc nay.

Hinh thie thanh todn nhé thu thuan tién che ngudi xuit khau
bdi vi ho duge dam bao ring hang sé khong thudc quyén dinh doat
cua ngudi mua chiing nao anh ta chua duge thanh todn tién hang.
Pong thai ¢6 hai diém bat Igi chi y&u d61 véi ngusi xudt khau: tha
nhat ngudi nhap khau tri hodn nhan thanh toan (khoang cdch gida
vigc giao hang va trinh cho ngin hang b ching td va nhan tign)
va thd hai ngudi nhap khiu cé thé t¥ chéi thanh todn (chuge lai
chung tit hang héa) hodc khéng c6 kha nang thanh toan vao thoi
diém ngin hang cda ngudi nhap khiu nhan duge ching ti vé hang
héa. D& thu tiéu nhitng bat lgi nay va dé thic day djch vu thanh
toan nhd thu, trong thue t& ngudi ta 4p dung mét s& didu kién lam
thay ddi dang thong thudng cia né nhu:

+ Viéc thanh toan tién hang cda ngudi nhap khiu duge tidn
hanh khi c6 thong bdo bing dién tin cia ngdn hang ngudi xuit
khiu vé viéc chdp thuan nhd thu qua b6 chuing tit hang héa va
thong bdo da gdi bd chung td 46 cho ngan hang cda ngudi nhap
khau.

+ Thanh todn dugc ti€n hanh bdi nguii thd ba (thudng la
ngan hang) bing tién cua ngudi nhiap khau trong s6 tién dit coc
cua anh ta. Ngan hang nhan trdich nhiém trudc ngudi xuit khiu
vé viéc thanh toan mot cdach thda dang va kjp thai theo cdc chung
tu hiang héa ma anh ta da xudt trinh cho ngin hang.

+ Ngudi nhap khdu xudt trinh gify bao 4am cda ngan hang
v@ viéc thanh todn trong pham vi mét s6 tién nhdt dinh hofic ngudi
xuft khdu gui hang tdi dja chi cia ngan hang.

- Hinh thitc thank toan bing thu tin dung (letter of credit:
L/C).
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Thanh todn bang thu tin dyng hay tin dung ching tir la sy
théa thuin ma mdt ngin hang theo sy chi din clia ngudi mua
(ngudi nhap khiu) tién hanh thanh todn tri gid hang da giao khi
ngudi ban xuit trinh du cde ching ti. Hinh thic nay cé 4 giai
ﬁoan sau:

Giai dogn I: Ngudi nhap khau trong khoang thoi gian da thoa
thudn trude khi giao hang ho#ic sau khi nhin duge thong bdo cia
ngudi xuit khiu vé hang. Sin sang giao 4y nhiém cho ngin hang
cda minh md L/C vé mot khoan tién nhdt dinh va trong thoi han
da thoa thuan cd 1¢i cho ngubi giao hang tai nghn hang cua ngudi
xuit khdu. Trong gidy Gy nhiém vé md L/C ngudi nhap khdu thong
bdo cho ngan hang bang lieét ké cdc ching tir, khi xuat trinh cdc
ching ti nay ngan hang sé thanh toan s§ tién ghi trong thu tin
dung cho ngudi xudt khau.

Giai dogn 2: Ngan hang cia ngudi nhap khau tién hanh mé
L/C tai ngan hang cia ngudi xudt khiu (hay mdt ngin hang khdc
da thoa thuan), sau d6 ngan hang cia ngudi nhép khdu théng bdo
cho ngudi xuit khiu vé viége md L/C d6 va trong trudng hdp can
thi€t xdc nhan c6 thu tin dung. Néu nhu trong thisi han ¢é hidu
lyc L/C khéng duge st dung thi theo sy déng y cua ngutsi mua
hodc theo cac digu khoan cia hgp dong, thu tin dyng cé thé duge
kéo dai thém modt khoang théi gian nhat dinh hoiic bi ngudi nua '
hay.

Giai doan 3: Ngudi xudt khdu sau khi giao hang, xudt trinh
cho ngan hang md L/C vé cdc ching tir xac nhin viéc giao hang,
bang liét ké cdc ching ti nay nim trong hgp déng va nhan khoan
tién duge thanh todn sau khi xudit trinh cdc ching ti nay (thong
thugng tién thanh todin nay duge dua vao tai khodn cia ngudsi xuit).

Giai doan 4- Ngan hang clia ngudi xudt khéu chuyén cdc ching
ti hang héa cho nghn hang nudc nhép khiu, ngan hang sé trac né
cho ngudi nhap khiu va ngudi nhap khdu hoan trd tién cho ngan
hang nay.
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Mébi loai thu tin dyng c6 nhing didu kién riéng vi viy cé thé
chia noé thanh cdc leai sau:

+ Thu tin dung cé xdc nhéan (confirmed letter of credit):

N6 qui dinh trich nhiém ecda ngan hang md L/C tién hanh
thanh todn cho ngudi xuit khdu khéong phu thudc viao viéc ngin
hang nay cé nhan dugc tién hoan trd cia ngin hang ngudi nhép
khdu md L/C hay khong.

+ Loai thu tin dung khéng o xdc nhan (inconf'"lrmed letter
of credit).

Ngan hang khéng ¢é nghia vy néi trén. Trong tru’.dng hgp nay,
ngan hang cla ngudi xudt khiu chi phai théng bdo vé viéc md L/C
va chi thanh todn trong trudng hgp ngAn hang cia ngudi nhap
chuyén cho anh ta khodn tién ndi trén.

+ Thu tin dung hiy ngang (revecable L/C) ¢6 thé bj hiy bo
trude thdi han va hon nda khéng chi theo yéu ciu cla ngudi nhap
khdu ma chinh ngan hang di md L/C 46 sé huy nd khi tinh hinh
tai chinh cia ngusi nhap khau xau di va lo ngai viéc anh ta tra
bd ching tit hang héa. L/C c6 thé hiy ngang khong ddm bae quyén
lgi cia ngudi nhap khiu va trong thyc t8 rdt it khi gap.

+ Thu tin dung khong th&é hiy ngang (irrevocable L/C).

N6 khéng thé bi thu tiéu hofic bj ngin hang cda ngudi nhap
khdu sia d6i trude thioi han néu nhyu khéng c6 sy dong y cua ngudi
xuit khdu. L/C khong thé hiy ngang rang budc trich nhigdm cia
ngan hang da md L/C dé va dim bdo thanh todn s& tién hang phai
tra cho ngudi xuit khiu.

+ Thu tin dyng chia nhé (devicible L/C)' qui dinh viéc thanh
todan tung khodn tién nhait dinh da théa thuin trong hgp dong eho
ngudi xudt khdu sau mébi chuyén giag hang ting phan.

+ Thu tin dung khéng thé chia nhd (indivicible L/C}.qui dinh
ré toan bo sé tién phai tra cho ngudi xudt khiu sé& duge thanh toan
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sau khi toan b) 16 hang di dugc giao hodc sau khi két thic phan
giao hang cudi cung, loai L/C nay thudng dugc dung trong giao
hang theo ting 16 riéng bidt. Cdc thist bj toan bd c6 cong nghé
litn quan chit ché véi nhau, n€u nhu khéng giao mét hay mot s6
16 thi khéng thé st dung trudc duge. L/C khéng thé chia nhé bao
ddm quyén lgi cho ngudi mua hang. Vi vay trong giao djch qudc
t& ngudi xuidt khdu quan tdm dén loai L/C khéng thé hdy ngang,
d3a xdc nhian va c6 thé chia nhd duge.

+ Thu tin dyng tuan hoan (revoleing L/C) qui djnh ring trong
khoang théi gian st dung L/C s@ tién ghi trong 46 duge khéi phuc
lai chi c6 ngudi nhap khilu mdi dugc hoan tra s& tién phai thanh
todn cho ngudi xuit khiu, cho ngan hang da md L/C. Loai L/C tuan
hoan thudng duge s dung khi ngudi nhap khiu mua thudng xuyén
hang cia mét doanh nghiép hoac khi giao dinh ky cdc 16 hang nhat
dinh trong cdc khoang théi gian da théa thuan.

Hinh thuc thanh todn bing L/C ¢6 wu thé& hdn hinh thdc thanh
todn nho thu. Thd nhat: déi véi ngudi ban hg duge ngan hang bao
dam thanh toin tién s6 hang da giao, d6i véi L/C cé xdc nhan ho
dugc ngan hang xac nhan. Thi hai: ho duge nhan tién hang ngay
sau khi giao hang, xuit trinh bd ching tit ching minh la hang da
dugc giao. Vé phia nguoi nhip khiu duge ddm bdo c6 hang xudng
phuong tién van chuyén vi ngudi xuit khdu chi duge thanh todn
khi thuyén trudng nhan hang ky buu.

- Thanh todn theo hinh thitc ghi s8 (open account).

Pay la hinh thic ngudi xuidt khdu trinh cdc ching tit vé sd
hitu hang héa thing cho ngudi nhap khdu ma khéng qua ngan hang
vd ngudi nhap khdu tién hanh ghi khodn tién phai trd cho ngudi
xudt khdu vao tai khodn trong thdi han hai b&n di thdéa thuan
(hang thang, hang qui ho#ic 6 thing mét). Thanh todn theo hinh
thic ghi sd ]Ja mot trong nhing hinh thic tin dung thuong mai.
N6 thusng duge ding dé thanh todn gida cdc hang kinh doanh c6
quan hé buén ban lau d&i vi giao hang mét cach cé hé théng va
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thudng 1a cdc 13 hang nhd, day 14 hinh thic thanh todn dp dung
gilta cong ty me va cdc cdng ty con ¢ nudc ngoai, cing nhu la céac
cong ty trung gian tién hanh cdc hoat dong an hoa héng va gui
hang.

- Thanh todn béng hinh thicc thw chuyén tién (Mail transfer
= MT) hosic dién chuyén tién (telegraphic transfer: T/T) la hinh
thic ma ngudi gii thu y2u ciu ngan hang thanh todn mdt khoan
tien nhit dinh cho ngudi nh4n tién, sau khi ngan hang tiép nhan
sy 4y nhiém nay, tién hanh thanh todin qua ngin hang dai ly nam
& nude ngudi nhan tfén. Thanh toan bing cich nay duge coi la
hoan thanh sau khi giao ti¢n cho ngudi nhan lo#éc ghi cd vao tai
khoan cia anh ta. Hinh thic nay thudng duge ap dung trong trudng
hop viée giao tién dudi sy dinh doat cia ngudi nhin khéng lién
quan dén bit ¥y mot ditu kign nao. Kidu thanh todn nay thutng
ding trong viéc thanh todn ng ho#c tin dung, cdp tién ung trudc,
hoan tra tién thira...

- Hinh thitc thanh todn bing séc (clearance): Dugc thyc hién
bing cich ngudi phat séc ra lénh cho ngin hang cia minh tién
hanh thanh toin biing phuong tién hién c6 cla ngan hang mot
khoang tign nhat dinh cho ngutii cAm séc hoiic ghi cé vao tai khoan
cia anh ta. Séc cé thé chuyén td mdt ngudi nay sang mot ngudi
khidc bing cich ky chuyén nhugng. Cé nhigu loai séc khic nhau
thudng gap: séc ghi ro tén mét ngudi nhit dinh va khong thé
chuy&n nhugng biing cich ky héu; sé theo 1¢nh chuyén nhugng duge
bang cdich ky hiu, séc v6 danh dugc chuyén nhugng bing cich trao
tay thong thudng hodc bing cach ky hau.

Séc c6 thé duge phat bing ngoai té néu nhu ngudi ky phat
séc. C6 tai khoan bing dong tién d6 tai ngan hang holic néu ngan
hang cia anh ta c6 tai khoan bing ngoai t¢ tai ngan hang dai ly
cda minh tai nudc ngoai.

. Thanh todn béng héi phiéu (by bill of exchange draft).
Day la hinh thuc thanh todn duge thyc hién bing cdch si
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dyng hdi phidu hodc lénh phi&u. Lénh phi&u (promis sory nate) dé
12 nghia vy cia mot ngudsi - ngudi ky phat lenh phidu cé trach
nhié¢m thanh toin mot khodn tién nh&t dinh cho ngudi khdc - ngudi
cAm héi phiu trong thdi han xac dinh tai dja diém qui dinh. Trong
thyc t& buén bdn qufc t& ngudi ta thudng hay dung h&i phiéu, né
12 ménh Iénh clia ngudi 1ap héi phi€u gii cho mét ngusi khéc -
ngudi bj ky phidu yéu chu anh ta trong mdt thdi han nhat dinh
phai thanh todn mét s§ tién nh&t dinh cho ngudi thd ba - ngudi
nhan tién. & day ngudi ky phat héi phi€u ddng thdi 1a trai chi d8i
véi ngudi bj ky phdt va la ngudi thy trdi 46i vdi ngudi nhan tién.
Viéc thanh todn bing héi phi&u nhim muc dich diéu chinh nhu
cAu ng nan gida hai ban.

Trong cdc loai hgp d6ng mua ban ngoai thudng cy thé, cdc
bén nghign cdu ich lgi cha t¥ng loai hinh thic thanh toin ma thda
thuan chon mdt hinh thic thich hgp ¢6 lgi cho ca hai bén va ghi
cy th& vao bin hop ddng 48 cain cd vao 46 thue hidn mdt cdch
nghiém tic.

11. Pidu khoan veé bao hanh

Trong cdc hgp ddng mua bin mdy méc va thi&t bj thudng cé
mét didu khoan qui dinh ngudi ban c6 trach nhiém d6i vdi chit
lugng hang trong khodng mot thdi gian bao hanh nhat dinh. Dieu_
khoan nay phai xdc dinh rdé khéi lugng hang ngudi ban phai bao
hanh, thdi han bao hanh, nghia vu cda ngudi ban trong ting trudng
hgp phat hién c6 khuy&t tat hoac khoéng pha hgp véi hgp dong.
Khéi lugng bio hanh phy thudc vao tinh chit cda hang héa va cac
didu kién ky thuit cda hgp dong.

Trong cic hgp dong vé may méc va thist bj tiéu chuin thuong
chi néu ra ring: ngudi ban dam bao chit lugng hang va dam bao
sy lam vigc binh thudng cia mdy moée da ban. Trong cac hgp dong
mua bdn tau thdy hay thi&t bj toan bd pham vi rdt cao, thdi han
bao hanh cé thé tir vai thiang d&n vai nam. Th&i han bio hanh cé
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thé tinh t¥ ngay giao hang, t& thoi diém ngudi mua nhan duge
thong bic bing van bin cuia ngudi ban 1a hang da sin sang gdi di.
Né&u trong th&i han bdo hanh ma thi&t bi mday méc bj hdng hoic
khoéng thich hgp wdi digu khoan cia hgp dong, thi ngudi bdn c6
nghia vu tién hanh chju mei phi t8n va theo sy lya chon cia ngudi
mua khic phyc thi€u st hosc thay th& thi&t bj hong héc bing thist
bj mdi chat lugng t6t va giao khéong cham tré tai dja di€ém da thoa
thuan trong hgp d6ng trudc khi bdi thudng sdia chira, t&t nhidn
bén ban dugc quyén xdc minh ly do thiét bj, hang héa bj héng,
ngudi mua hofic ngudi su dyng c6 18i khong. N&u c6, phan trach
nhiém s& xq 1y khse.

Trong trudng hgp ngudi mua ty khic phyc sy hu héong cda
thi€t bj mdy méc biing tai lyc cia minh thi ngudi bén c6 nghia vy
bdi hoan nhitng chi phi cho ngudi mua. Néu nhu khuy&t tit hai
bén khéng hé khic phyc duge thi ngudi mua cé quyén tir chéi hgp
- 46ng hodc yéu chu ngudi ban gidm gid thift bj hoic d8i thi€t bj
mdi. Trong trudng hgp nay ngudi han ¢6 trich nhig¢m hoan tra moi
khodn tién ma nguiti mua di thanh toan theo hgp déng (néu tu
ch&i hgp dong) k& ca lai sudt nam 44 xdc dinh va bdi thudng moi
thiét hai da gay ra cho ngudi mua.

Trong diéu khoan vé bao hanh théng thudng 46i ban phai tinh
dén cd nhadng trudng hgp bdo hanh khdng phd bi€n chiing han:
phu tung thay th& hoac thidt bj chéng mon; sy hao mon ty nhién
. cua thi€t bj; nhdng thi¢t hai phat sinh do duy tri va bdo dudng
khéng ding hoac cdu tha, x&p hang 1&n tau, xe vugt qua trong tai,
st dyng sdn phim khéng ding theo chi dinh lap rdp; viéc khdi
déng mdy do nhan vién khéng lanh nghé cia ngudi mua, tién hanh
khéng 44 hoic khéng ding, cing nhy do khdng tuin thd cdc chi
din ky thuat clia ngudi ban lien quan dén lip dat, ga ldp hoac khdi
dong, nhing d6 vd va thiét hai phat sinh trong qui trinh van
chuyén hang.
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12 - Pieu khoan vé khi€u nai (Claim)

Khiéu nai la cdc d& nghj, yéu sdch do ngudi mua dua ra déi
véi ngudi ban do s6 lugng va chdt lugng hang giao khéng phi hgp
hosac do mét trong hai bén c6 vi pham cdc ditu khoin cia hgp
dong da ky. '

Trong hgp d6ng cdc bén qui dinh trinh ty ti€n hanh khiu
nai, thdi han cé thé nop don khi€u nai, quyén han va nghia vy cia
cdc bén lién quan d&n vigéc phdt don khi€u nai, cdc phuong phdp
didu chinh khi€u nai. Khi€u nai duge dua ra dudi dang vin ban
gdom cdc s8 lidu va ndi dung sau day: Tén hang, s0 lugng va xudt
xd hang héa, cd sd d€ khi€u nai kém theo chi din chinh vi nhdng
thi€u s6t niy ma don khi#u nai duge phdt ra, cic yéu ciu cy thd
cia ngudi mua vé didu chinh khi€u nai.

Khiéu nai dugc gdi di bing thu bido dam cung vdi toan bod
ching ct can thiét, chdng han nhu bién bin gidm dinh c6 sy x4c
nh&n cia cdc cd quan kiém tra trung gian, & Viet Nam la
VINACONTROL, trong d6 c6 ching thye sy tdn thit, mAit mat
cing nhu bang liét ké chi ti€t, gidy chdng nhan chét lugng, d6i
vdi cdc hong héc bao bi bén trong thi kém theo ca phitu déng géi.
Trong cdc ching td néu trén, nhit thi€t phai din ching d&n s
hop déng va chuing td van tai. Ngay phat don khigu nai dugc coi
la ngay déng d4u buu dién tai dia diém guai di.

Thdi han phdt don khiéu nai qui dinh trong hgp déng phy
thudc trudc hét vao tinh chat hang giao cing nhu tuong quan lyc
lugng cia cac bén ky két. Thang thudng vu thé€ cia ngudi mua 48i
véi nguti bian trong quan hé lin nhau cang 16n thi thdi han phat
don khigu nai cang kéo dai, thoi han phdt don khi€u nai vé chit
lugng dai hon so véi khidu nai vé s8 lugng vi ring cic yéu diém
dn ti trong hang khé phat hién thdy ngay lap tdc. Khi h&t thai
han da qui dinh trong hgp déng thi don khi&u nai khéng duge tiép
nhin.
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Pon khigu nai do ngusi mua phit ra khéng thé coi la co sd
dé ti chéi giao hang va ti&p nhan cdc 16 hang ti€p theo trong cing
hgp déng d6. Trong hgp dong c5 thé xdc dinh trich nhiém dic biét
cho ngudi mua nha

- Dat hang vao kho clia minh tdch biét vdi cic hang khéc tai
cing dia diém va théng bdo vdi ngudi badn dja difm dit hang va
théi han hang sin sang 4 xem xét.

- Lap bién bdn giim dinh vé toan b cic khuy&t tit da phat
hién theo qui tic hién hanh tai nudc ngusi mua. Néu nhu 48i tugng
khigu nai la chit lugng thi ngudi mua c6 thé giao theo yéu cu cia
ngudi ban méu hang hu héng cing vdi bién ban giam djnh.

- Trinh cho ngudi bdn don khi€u nai duge 1ap modt cdch chinh
xAc trong thdi gian chi ra trong hgp dong.

Ngudi bdn c6 quyén ti€n hanh kifm tra tai ché tinh xac thyc
trong cdc kién nghj ma ngudi mua dua ra bhng cach xem xét hang.

Sau mét s8 ngay nhit dinh khi nhan duge théng bdo cia ngudi
mua vé hang sin sang d€ xem xét, ngudi bdn phai ot dai dién cia
minh d&n xem xét hoiic giao vidc nay cho mot t§ chuic c6 thim
quyén khong lién quan tai nudc nhap khiu. Ngudi bin cé trich
nhiém xem xét kj thu khi€u nai va thong bdo quyst dinh (chip
nhén hoac tir chéi) khong cham tré, khong mudn qua thsi gian da
qui dinh trong hop ddng. N&u nhv trong thdi han nay ngudi ban
khong c6 hai Am gi vé thuyc chat cia don kién thi coi nhu khi€u
nai da duge ngudi bdn chidp nhin va ngudi mua cé quyén dua ra
trong tai véi moi chi phi ngudi ban phai chju. Cic bén cé thé théa
thuin trong hgp déng mot s6 diéu khoan bdo dam la ngudi bidn
phai c¢é trach nhiém vdi ngudi mua vé s8 tién hang phai tra va ve
tranh chap. Moi chi phi lién quan dén viéc bao dam nay do ngudi
bin chiu néu khi€u nai dugc thia nhén la o6 cd s6 va do ngusi
mua phai chju néu khi€u nai bj coi 1&a v& can cu.

Vieéc diéu chinh khigu nai c¢6 thé dugce tién hanh bang mot
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trong nhdng bién phdp sau:

- Bi hang thidu bling ting 16 rigng hodc giao ti€p thém trong
dot giao hang sau.

- Tra lai hang bj khi&u nai vd hoan lai tidn hang cho ngudi
mua.

- Sua chda khuy&t tit vé hang vdi phi tén do ngudi bdn chju.

- D8i hang da giao biing cdch khiac phi hgp vdi didu khoan
cia hgp dong (mgi chi phi v& vin chuy&n va cdc chi phi khéac lién
quan dé€n viéc tra lai hang va thay thé do ngudi ban chju).

Khi bdn hang c6 cdc ddu hi¢u rieng, thudng trong hgp déng
ngudi ta dua vao diéu khodn vé thay th& hang trong truong hgp
phit don khi8u nai. Trong kinh doanh hang nguyén lidu va luong
thyc ngudi ta thudng dp dung vide glam gid hofic danh syt trj gid
toan bd 160 hang.

13- Ditu khodn vé cdc trudng hgp béit kha khing

Nhitng trudng hgp ghy thigt hei nhung hoan toan khong do
18i cia ai din tdi nhing hdu qua khong thyc hién duge hgp dong,
lam chém thdi gian thyc hi¢n hgp déng, gay thiét hai vé s§ lugng
hoac chédt lugng hang héa v.v.... Nhing trudng hgp nay thuimg.
duge néu trong hgp ddng la “didu khoan vé bat kha khéng”, “cd
trudng hgp gidi thoat trach nhiém”, “co sd d& giai thoat t.rach
nhiém”... Cac trudng hgp bdt kha khiang cé thé chia thanh hai loai:
dai han va ngin han. Trudc h&t 1a cAm xuit khdu (d6i khi ca nhap
khiu), chién tranh, phong tda, cic han ché& vé tién t2 hodc cdc bién
phdp khédc cia chinh phi va cdc co quan trong chinh phd théng
bdo dp dung ngin cAm. Céc trudng hgp ngin han cé th€ la hda
hoan, lyt 16i thién tai, bién d6ng bang, déng cia cdc eo bién nim
trén cic tuy&n dudng bién théng thuong gita cic cang x&p va da,
hang di tréch duding do cdc hoat ddng quin sy gy ra v.v... D€ dim
bdo quyén Igi clia cdc bén, phai xdc dinh chinh xdc ti trudc nhiing
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trudng hop nhu thé nao thi duge ligt ké vao “bat khi khdang”, né
cd thé dugc gidi thich theo tip quan rieng clia nudc thyc hién hop
doéng. Thong thudng ngudi xuit khdu c§ ging tinh hét vao hop
déng moi trusng hgp <6 thé xay ra, ké ci cdc trudng hgp khéng
thé nhan duge phuong tién van chuyén, héng héc trong sin xuét,
thidu nguyén ligu, dién nang, lyc lugng lao déng. Trong nhing
trudng hop khong thé khdc phuc ndi, thdi han thyc hien hgp dong
ldi lgi mdt khoang thdi gian hgp ly. N&u nhyv cdc trudng hgp nay
kéo dai lau hon thoi gian ma hai bén théa thuan trong hgp déng
thi méi bén cé quyén tir chdi thyc hién tiép cdc nghia vy cia minh
theo hgp dung va trung trudng hyp nay khong bén nio cb quyén
ddi hoi bén kia bdi thudng thiét hai o6 thé xay ra.

Théi han xdy ra cia cdc trudng hgp bat kha khang qui djnh
trong hop dong nay duge xdc djnh tiy thudc vao thdi han thuc
hién hgp dong, tinh chit hang héa, phuong thuc bin hang, tap
qudn thuong mai (trudng hgp trong hgp dong vé hang chéng hu,
khodng thoi gian nay thudng kéo dai khong qua 15-30 ngay, hang
thiét bj la 3-6 thang). Méi bén trong hop dong khong ¢6 kha nang
thyc hién cdc nghia vu do nbing tinh hudng khong shiy trudc
dugc can phai thong bao kip thdi bing van ban cho bén kia vé visc
xdy ra cing nhy chidm dit hoat déng cia céc trusng hgp bat kha
khing. Trong hgp déng, cdc bén cang phii néu ra tén cdia t§ chic
(thudng la phong thuadng mai) sé ching minh sy xuat hién va kéo
dai cac trudng hogp bat kha khang bang cdch cAp gidy ching nhan
vé tinh hinh nay.

14- Bigu khodn ve trong tai (Arbitration)

Trong diéu khoan nay cia ban hdp déng qui dinh thé thudc
gidi quyét tranh chdp c6 thé phat sinh gifa cac bén va khéng thé
di€u chinh bing cic bién phap ty hoa giai thong thudng dugc.
Trong hau hét cdc trudng hgp c6 tranh chap déu qui dinh giai
quyét theo th& thuc trong tai. Ban trong tai thudng gbm hai trong
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tai vién (arbitrator) va mot treng tai vien quy&t dinh (umpire).
Ban trong tai thudng hay gap nh&t 1a lya chon mét trong s& cic
dy ban trong tai thudng tryc dugc thanh lap tai cdc cd 83 giao
dich bang hang héa, phong thudng mai, hdi cdc nha doanh nghigp
hoc higp hdi trong tai chuyén mdn héa. Cic bén cé thé théa thuln
gidi quy&t tranh chip ph4t sinh tai tda 4n trong tai thude phémg
thuong mai qu&c t& (MTP). Theo cdc qui ch& cia MTP dé gidi quy&t
tranh chép gida hai bén, duong sy chon hai trong tai vién 1a cong
dan cia chinh nuécé d6 va cdc bén tranh chdp hoic mot nguoi trong
tai quyét dinh la cdng dan cda nudc thd ba. Thoi han dua ra trong
tai giai quyét duge xdc dinh bing s6 ngay lam viec sau khi xac
minh sy vigc tranh chip gi®a hai bén hofic cac dai dién cia ho
hosic 86 thing sau khi hét han giao hang qui dinh trong hgp dong.
Khi dua vy tranh chdp ra trong tai nguoi mua khéng cé quyén
dinh chi thanh todn ma anh ta phii ti&n hanh theo qui dinh cia
hgp dong cing nhu khéng duge ti chdi nhan cic 16 hang khic la
d8i tugng cia hgp déng. Mdi ben deu c6 nghia vu thuc hién ndi
dung phdn quyét cia trong tai. Kinh nghi¢ém & Vigt Nam trong
‘thyc hi¢n cdc hgp d8ng mua bian ngoai thuang cho thdy can bo
céng nhin vién lam trong linh vyc nay chua am tudng sau sic vé
luat phdp cia cac nude c6 t8 chic trong tai, viec thué luat su nude
ngoai bio vé quyén Igi thi hét sic tén kém do vay khi lap hgp
déng véi doanh nghi¢p nudc ngoai co ging dwa vao ndi dung hai
bén ty thuong lugng gidi quyét, néu khong xong thi nhi mjt toa
an trong tai trong nudc ta xét Xt va c& ging thuyét phuc ban hang
nudc ngoai khi chua cé tranh chdp xdy ra, lic tinh cam hai bén
cdn mian ma ring: nén chon tda dn trong tai tai Viét Nam, ta thiét
tha lic nay thi ho cing dé chdp nhan, n&u khong tinh trudc viec
lya chon tba dn trong thi mét nudc xa xbi thi that la bat hanh khi
¢6 tranh chidp xay ra, do y&u diém trén du c6 théng kign cing tén
kém bang thit bai vi chi phi qud cao, nhung kha nang thing kién
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cing khé x4y ra khi d46i dau vdi cdc doanh nghi¢p nudc ngoai
thudng la am tudng sdu sdc luat phip qubc t& va hg da day dan
kinh nghi¢m trong loai t6 tyng nay c6 thé big€n ké co 18i thanh
ngudi bj can la rat thudng tinh trong kién tyng, vi myc dich cia
he 14 phai baoc v¢ uy tin cda cdng ty, cho du phai t6n kém nhung
con tin nhiém d€ lam an lau dai, rong rai véi nhidu ban hang trén
thuong trudng quéc t& ma kha ning kinh t& cia cdc doanh nghiép
nudc ta thi khong thé dua tranh véi ho vé khodn nay dugc.

- DY THAO MAU HQP DONG MUA BAN NGOAI THUONG

Trong hoat dong ngoai thuong théng thudng do bén ban va
bén mua cing ban bac théa thudn chi tit mac di trude d6 da oo
don chao hang hozc don dat hang nhung vAn can thist phai lap
vén ban h¢p ddng dé trinh cdc tranh chfp x3y ra khéng c6 can
cd xdc djnh 15i.

HQP DONG XUAT (NHAP) KHAU HANG HOA
Theo di2u kién... (mét cang hoic san bay...)
Hop dongs8................... Ngay... thing... nam...
A- Cdn ci phdp Iy
- Can o vao cdc dfew vdc va t4p quin qudc t& ve mua ban
ngoai thudng.

- Can cud vao phdp luat Viét Nam hoac phap luat nudc hiu
quan ma hai bén 44 chon.

- Can cd... (ghi cic co sd phap 1y khdc néu cé nhy hié¢p djnh,
bién ban thao luin, don chao hang, don dit hang v.v..) -

- Dja diém ky két tai...............
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B- Nhung thong tin lién quan dén cdc bén hop ding
Bén A

- Tén doanh nghiép ....... Quée tich......

- Tru s@ chinh tai..........

- Dién thoai.......... Telex.......... Fax..........

- Tai khoan sé..................

Md tai ngin hang................

- Dai dién 12 Ong (ba).................

Bén B
- Tén doanh nghiép .......... Quéc tjch...

- Try s8 chinh tai..........

- bién thoai.......... Telex.......... Fax...........
- Tai khoan sé..................

M tai ngan hang.................

- Pai dign 1a Ong (ba)..............

C- Nhimg diéu khodn ciia hop ding
Ditu 1: Noi dung cong viée giao dich
1- Bén A bdn cho bén B:
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STT Tén hang Danvi | 88 lugng | don Thanh t&n | Ghichu
tinh gid
Cong: ...........

2- Bén B ban cho bén A : T
STT Tén hang Bon vi | $6 krgng | don Thanh tiégn Ghi chui
tinh gia
Cong

Dieu 2: Quy cdach pham chét hang hoa

Bén bdan phai biao dam hang dugc giao theo cac tiéu chuan
chét gng sau: '
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Ditu 3: Bao bi, dong géi, ky ma hidu

1- Bén bdn phai bdo d4am qui cdch bao bi cho loai hang
- L'ém bing vat ligu

- Kich thudc... ¢d s8... hinh ddng (vudng, tron. )

2- Phudng thic déng goi:

- Bén ban phai bao dam d6ng céc bao hang cé cling mét trong
lugng tidu chudn:

+. Trong lugng tinh la ..../bao

+ Trong lugng ca bi la:.../bao

3- Bén ban ¢d trach nhigm ghi day di cdc ky ma hiéu can
thi€t trén cdac bao hang xuit khiu.

[.)iéu 4: Thoi gian, dia diém va phudng tién gico hang

1- Thoi gian giao hang

Td ngay....

Bén ngay....

(c6 thé thoa thuan thdi han giao hang trong thdng... nim...)

2- Phuong tién giao hang

(bing tau thiy, mdy bay, xe hia...)

3- DPja diém giao hang

- Bja diém nhan hang.... (cang x&p hang)

- Dia diém d3 hang... {cing dd hang) ‘

4- Quyén s hdu hang héa, cing nhy mii ro chuyén ti ngudi
ban sang ngudi mua k€ tir khi hing duge chuyén qua.. {(cé thé la
“lan can tau... tai cang....”)

5- Ngudi mua chju moi phi t6n phai trd thém tién, n&u phuong
tién van chuyén ma minh chi dinh khéng d&n ding thai gian giao
hang da dinh hofic dinh viéc ldy hang trong thdi han qui djnh khi
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bén ban da danh rieng hang cho hgp déng nay.

6- Ngay giao hang la ngay ky van don...

7- Hang dugc phép chuyén tai... [An (Bén nhén trdch nhi¢m
vAn chuyén hang cé thé yéu cau dugc chuyén tai nhidu lan d€ chon
thué phuong tign vdi gid ré & cdc cang di qua).

bieu 5: Giam dinh hang héa

1-Trude khi giao hang Bén ban phdi ti€n hanh giam dinh ve
s8 lugng va phdm chat d6i vdi 16 hang xu#t khdu. Viéc gism djnh
do cd quan kiém tra trung gian cé thim quyén cia nudc CHXHCN
Vigt Nam la VINACONTROL tién hanh tai dja diém giso hiang (hay
cang xép hang).

bitu 6: Sat tring hang héa (n&u bén mua yéu ciu)

1- Bén bin c6 nghia vy phai sit trung hang héa trudc khi x&p
hang 1én phuong tién van chuyén.

2- Vigc sat trung phai dugc xdc nhén bing gidy ching nhén
d4 sdt tring clia co quan kiém tra cé th&m quyén.

Ditu 7: Diéu ki¢n xép hang va thudng phat.

1- Trude khi giao hang bén mua o6 nghia vu théng bdo cho
bén bén biét tén phuong tién nhan hang va dy ki€n ngay dén, dja
diém x&p hang, viéc thdng bdo khong cham qua 15 ngay trude ngay
giao hang.

2- Thoi gian x&p hang bdt dau tu... giy... dén... giis trong ngay.
Téng thdi gian x&p hang la. gis. Bén bdn bao dam mudc xép
hang..MT/ngay khong ké trdsi t5i, ngay nghi 18 hodic chi nhat (théa
thuin ngay gifa mia kh6 v moa mua khie nhau vé s6 lugng x&p
dad hang).

3- Thdi gian sdt tring khéng tinh vao thdi gian x&p hang. Thai
gian giam dinh ham chua hang cing khong tinh vao thai gian x&p
hang.
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+ Thuéng phat: N&u x&p cham sé bj phat theo mue... Ingay,
tien thudng bling 50% tién phat 4p dung cho t4t ca thdi gian x&p
hang xong trudc thdi han. '

5- Trong vong 24 gi¥ sau khi x&p hang xong, bén bén o6 nghia
vy dién bdo cho bén mua bift tdn phuong titn chd hang, s va
ngay ky van don, s§ lugng bao hang, trong lugng tinh va trong
lugng ca bi cia méi bao hang da giao.

Ditu 8: Niwng chitng tir cin thiét cho 13 hang xuit khiu.
Bén bdn c6 trich nhigm chuin bj bd ching t¥ gom cdc loai gisy
td sau day:

1-
2.

3- vv..,

Liuv y: Xem hudng din 18p hd so chung tir hoan hao & 9/II/
chuong nay d€ 4p dyng cho t¥ng loai hang.

Dieu 9: Thanh toin
1- Hai bén th&ng nhit dung dong tién thanh todn bang....
2- Phuong thitc thanh todn:

(D8i hang, bing tién mat, thanh todn ing trudc, thanh todn
théng qua tin dyng)

3- Hinh thic thanh todn

(Nh& thu, bing thu tin dyng (L/C), ghi s8, ding thu hoac
chuyén tién, bing séc, bing hai phigu).

4- Thaoi han thanh todn...
biéu 10: Truang hop bat khd khing

Cac bén dude mién trdch nhiém khi khéng thyc hign toan bo
hoic mét phin cda hgp déng bdi nhitng trudng hgp bat kha khing
va nhiung sy kign bdt thudng khong thé ludng trudc dugc hodic
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khong thé tranh duge sau khi ky hgp dong nhu hoa hoan, thién
tai, chién tranh, 1énh cAm xud't nhip khdu cia chinh phd va nhing
trudng hgp tudgng ty khac.

Cdc bén phai kip thoi bdo cho nhau khi phat sinh va khi két
thic nhing trusng hgp bit kha khang dé.

Sau khi dia hét tinh trang bat kha khéng, ciac bén phai thoa
thuén vdi nhau vé viéc tiép tyc hay khong ti€p tuc thyc hién hgp
dong nay.

Dieu 11: Trach nhiém cia cac bén do vi pham hgp dong

1- Truong hgp cé khi&u nai vé s6 lugng, phim chat hang héa
thi b&én mua c6 quyén khiu nai bén bdn trong vong 3 thing (tru
loai hang c6 bao hanh dai hon) k& t¥ ngdy giao hang vdi didu kién
phai c6 bign ban xac nhan tinh trgng hang héa cua co quan cd
thim quyn kiém tra trung gian 8 nudc ngudi mua gii kém don
khiédu nai.

2- Bén mua vi pham nghia vy thanh todn phai chiu phat theo
thong 18 qudc t& 1a... % ngay (hoidic thing) trén tdng s6 tién chua
thanh todn, tinh t& ngay hé&t thdi han thanh todn.

3- Ben nao da ky hgp d6ng ma khdng thyc hién hoac don
phuang dinh chi khéng ¢6 ly do chinh dédng thi b; phat vi pham
tdi... % gid tri hgp dong da ky.

4. Bén nao vi pham hgp ddong mdt mat phai tra cho bén bj vi
pham gig trj phan phat vi pham hgp dong, mjat khac néu cd thigt
hai xay ra do 14i vi pham hyp ddng din d€n nhu: mit mat, hu
hdng tai san, phai chi phi € ngan chin, han ch& thiét. hai do vi
pham gy ra, tién phat vi pham hgp déng khédc va tién boi thudng
thiét hai ma bén bi vi pham phai tra cho bén thd 3 Ia hau qua
tryc tiép cua sy vi pham nay gy ra.

Pieu 12: Thu tuc giai quyét céc tranh chdp hop dong

1- T4t ca cdc tranh chdp phdt sinh ti hgp déng hoic cd lién
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quan d&n hgp dong nay hai bén théng nhat sé gidi quyét bang
thuong lugng tryc tiép.

2- Trong trudng hop gidi quy&t bing thuong lugng khoéng
thanh hai bén théng nhit sé dua tranh chip d6 ra trudc trong tai
thuong mai... (hofic tda dn kinh t&) cia nudc.... (thuang 1a nudc
bén bj khifu nai) dé xét xd theo trinh ty & tung trong tai kinh
t8 clia nudc d6. Quyst dinh cia trong tai kinh t& la trung thdm
va 6 gid trj bt budc d8i vdi hai bén.

3- Cac chi phi vé& ki€ém tra, xdc minh va 1¢ phi trong tai do
bén c6 16i chju. . :

Dieu 13: Cdéc diéu kign khde

T4t ca cdc 1@ phi, thu& quan va chi phi ngan hang ¢6 lién quan
dén viéc thyc hien hgp dong nay trén linh thé ngusi bin sé do
ngudi ban chju, trén lanh thé ngusi mua sé do ngudi mua chju.

Ditu 14: Hi¢u lie cia hop dong

Hgp dong nay cd higu luc tu ngay. .thdng... nam... d&n ngay...
thang... nam....

Hgp dong nay dugc lgp thanh... ban gdc bing tidng Anh o6
ndi dung va gia trj phép ly nhu nhau. M&i bén gid. béan.

Gdi: ... ban
Dai dién Bén A ' Dai dién Bén B
Chitc vy Chie vy
Ky téen Ky tén
(Déng dau) (Déng dau)
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Chuong XII

HOP DONG UY THAC XUAT NHAP KHAU

I- HOP DONG UY THAC XUAT KHAU

1- Khdi niém

Hgp dong uy thac xudt nhap khau la loai hgp dong hinh thanh
gida cac od quan trong nudc vdi nhau. Trong 46 bén uy thac la
doanh nghiép san xuit, thu mua ch& bi#n hang héa va c6 nhu cu
ban hang ra thj trugng qudc t& nhung khéng cé chic nang trye
ti€p xuidt nhap khiu, phai théng qua mét don vi ngoai thudng cb
chuic ning xudt nhap khdu 44 nhan ti€n hanh xuit kh&u nhing lo
hang cda bén uy thdc theo nhdng diéu kién ma bén nay dat ra.
Bén nhan dy thdc duge thanh toidn mdt khean thu lao goi la phi
uy thdc.

2- Trach nhiém va quygn han cda cdc cht thé hgp dong

a- Trdch nhiém va quyén han cda bén iy thdc xudt khdu

- Phai cung cdp hang héa di s6 lugng, chidt lugng, pha hgp
véi nhdng diéu kién vé giao djch qubc t& va dding theo sy thoa
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thudn trong hgp déng. Hang héa iy thdc xuAt kh&u thube quyén
sd hifu clia bén dy thdc cho d&n khi chuyén xong quyén sd hitu cho
khdch hang nudc ngoai.

- Trong cing mét thdi gian, khong duge 4y thdc cho nhitu t8 -
chic ngoai thuong, d€ xudt cing mft 16 hang va khong duge chuyén
quyén sd hitu cho don vj khdc k€ ti khi dy théc.

- Chufin bj hang héa va bao bi hoan chinh dé xufit theo sy
huéng din cda bén nh4n Gy thac. Phai cung cdp cho bén nhan uy
thdc cdc tai lidu can thigt v qui cach phim chdt va miu hang...
dé chao ban véi nudc ngoai.

- Bugc cing bén nhan dy thde tham gia dam phan ky k&t hep
ddng xudt nhap khdu véi ngudi mua nuéc ngoai.

- Phai chju trich nhidm v& qui cdch, ph&m ch&t va s§ lugng
hang héa bén trong cdc bao kién hang khi ngudi mua nudc ngoai
¢6 khigu nai.

- Trudng hgp hang héa bj khigu nai do nhitng sai sét cia bén
dy thdc thi bén nay phai chju trdch nhiém bbi thudng thiét hai
cho khdch hang nudc ngoai theo k&t qua gidi quy&t cia bén nhan
gy thac.

- Chiu moi rii ro v& hang héa néd bén nhan dy thac ching
minh 1a khong c6 18i va da lJam dAy di tréch nhiém dodi bdi thudng
cia ngudi th 3. '

- Phai thanh todn phi&u dy thdc ding thdi han cho bén nhan
uy thde.

- Dudc quyén st dung ngoai t¢ thu duge theo qui djnh cia
Nha nudec.

b- Trdch nhiém vd quyén han cda bén nhdn iy thdc

- Hudng din bén iy thdc chufin bj hang héa xuit khdu theo
ding nhdng diéu kién vé phdm chit hang héa, qui cach ch& bin,
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déng goi bao bi, van chuyén ra cang, lam thi tyc dua hang xudng
tau v.v..

- Lua chon ngudi mua vA phuong thic thanh todin d& xudt
hhidu hang héa vdi nhing digu kién c6 Igi nhat cho bén iy thdc.

- Phii khén truong giao dich &€ xuit khAu 10 hang trong thé
han qui dinh N&u khong giao dijch dugc trong thdi han qui dinh
phai tra l¢i cho bén dy thac bigt 48 x& ly 16 hang.

- Néu hang héa xuat khidu gip rii ro, c6 t6n that hoac b
khdach hang khié€u nai, phai lam moi céng viéc can thiét hgp ly di:
giai quyst khidu nai vA phai chju trach nhiém vat chat vé khiéu
nai 46, néu thyc sy c6 16i. Néu 146i thudc bén Oy thic va ho pha,
bdi thudng thiét hai thi bén nhan Uy thdc phdi gdi tai ligu boi
thuong dén nghn hang ngoai thuong d& trich tai khoan cua bén 4./
thdac tra tien boi thuong, dong théi phdi bao cho bén uy thdc biéi.

- C6 quyén doi bén dy thdc thanh todn phi dy thdc ding thi
han théa thuan trong hgp dong.

l- HOP DONG UY THAC NHAP KHAU

1- Khdi nig¢m

Hgp'dong Uy thdc nhap khdu la hgp ddng hinh thanh gita mft
doanh nghiép trong nudc ¢é v8n ngoai té riéng va cdé nhu ciu nhap
khdu mot sé loai hang héa nhung khong c6 quyén tham gia quan
hé xuit nhap khau truc ti€p da dy thac cho mdt doanh nghiép cé
chic nang tryc tiép giao dich ngoai thuong, tin hanh nhép khiu
nhdng hang héa theo yéu cau. Bén nhan udy thac phai ti€n hanh
dam phdn vdi nudc ngodi dé lam thd tyc nhap khdu nhdng hang
" héa theo yéu ciu cia bén dy thdc va duge hudng mét khoan tién
tho lao goi 1a phf dy thac. ;
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2- Trdch phiém va quytn han cia cdc chd thé hop dong

a- Trdch nhi¢m va quyén han cda bén iy thic nhdp khau

- Bén Gy thdc phai dua dén cdc mat hang nhiip khdu. Phai
gino cho bén nhin dy thdc nhitng don hang can thiét nhu: han
ngach Qun-ta) hang nhap khdu, gidv xdc nhin cua Ngin hang
ngoyt thuong vé kha nang dim bio thanh toin.

- Duge cuu,, bén nhidn iy thic thamr gia giao dich mua hang
vdi ban hui e ngous,

- Phai thanh wuin phi Gy thac cho bén nhan uy thic ding thoi
han hgp déng.

- Trudng hgp dem hang vé kho bén dy thac trong thési han 1
thdng, khi mé bao kién phat hi¢n hang héa khong ding pham chat,
qui cdch, thiu 56 lugng so vdi phi€u déng kién thi dé nguyén hién
trang, moi VINACONTROL d&n kiém tra va lam cdc thd tuc khitu
nai, chuyén cho bén nhan iy thdc giao dich dé& doi boi thuime &
bén nudc ngoai bin hang.

b- Trdch nhi¢m va quyén han cia bén nhdn iy thic nhip ki

- Phai giao djch dé nh&p khdu hang héa véi ditu kién oo lgi
nhat cho bén udy thic nhu bic dim chat ludng hiang h()-l gt ca
phd h¢p, thai gian nhip hang vé nhanh v.v..

- Néu hang vé cd t8n that, hang héa khong nguyén dai. nguvéen
kién, thitu s6 luong, qui cich phfim chAt, hang héa khéng dam bio
nhu cam két v.v..., phai ti&n hanh ngay cdc bign phip han ché tan
that va chiu tr'ich nhi¢m khi€u nai, doi bdi thuting ¢ ngusi tha 3
(ngudi bin hang hodc vin chuyén hang) theo dung thu tyc phap
luat va tip qudn mua bian Quédc t&.

- Cé quyén doi bén iy théc thanh tedn phi vy thac theo thai
han v s lugng da thoa thuin. '
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Ill- DY THAO MAU HOP DONG UY THAC XUAT KHAU

CONG HOA XA HOI CHU NGHIA VIET NAM
Dc lp - Ty do - Hanh phic

HOP DONG UY THAC XUAT KHAU
Hop dbng s8... IHDKTXK

- Can ot phdp léenh HDKT ngay 28/9/1989 cia HYi déng Nha
nudc va Nghj dinh s8 17 ngay 16/01/1990 cia Hoi ddng Bo trudng
qui djnh chi ti&t vi¢c thi hanh phdp l¢gnh HDKT.

- Can cu vao... (vin bdn cia nganh vA dja phuong qui djnh
cy thé v& xudt nhap khdu va iy thic XNK)

Bén A (bén dy thac)

- Tén doanh nghiép............ et aeas
-Djachi................

- bién thoai............. Telex........... Fax...........

Mg tai ngdn hang...............coee
- Dai dién la 6ng (ba).......................

- Gidy 4y quy?n sd........... {néu co)
Viét ngay........... thing......... nam............
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Bén B (bén nhan Gy théc)
- Tén doanh nghiép............cceeis

Mod tai ngin hang...........c.oe.
- Dai dién la 6ng (ba).....................

Chic vu. ..o

- Gidy Uy quyén 88..............c... (néu cd)
Viét ngay........... thang........... nim............
Do........... Chuc vu........... Ky ...........

Hai bén théng nhat théa thuan ndi dung hgp dong nhu sau:
Ditu 1: Ngi dung cdng viée dy thic

1) Bén A iy théc cho bén B xuft khdu nhdng mat hang sau:

STT Tén hang Pbon | SSng | Don [ Thanmh tidn | Ghichd

vi tinh gia
COng:..ooovvvvveennnn,
2) Téng gid trj tinh theo tién Vigt Nam (bling chd):...................

Ditu 2: Quy cdch phéim chét hang héa

1) Bén B o6 trdch nhiém huéng ddn truéc cho bén A vé titu
chuén chdt lugng hang héa, tidu chudn kim dich, bao bi, cich
chon mAu d& chao hang v.v... ngay tit khi sdn xudt, ch& bign.

2) Bén A phai cung cfip cho bén B clic tai lidu can thist vé
qui cich, phdm chdt, mdu hang... € chao bén.
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3) Bén A phai chju trdch nhiém vé chit lugng hang héa (néu
c6 su sai lech so véi ndi dung chao hang) dong thoi chju trach
nhicm vé sd lugng hang héa bén trong bao bi, trong cdc kién hang
hoic container do bén A déng, khi hing d&n tay bén nudc ngoai.

Pieu 3: Quyen sd hitu hang xubt khéu

1) Hang héa dy thic xuft khdu la tai san thudc sd htu cda
bén A cho d&€n khi hang d6 duge bén A chuyén quyén sd hiu cho
khdch hang nudc ngoai. Trong bAt ci giai doan nao, bén B cing
khong c¢6 quyén s hdu s0 hang uy thdc nay.

2) Bén B phai tac didu kién cho bén A dugc tham gia cing
gino dijch, dam phdn véi bén nudc ngoai vé vige chao ban hang hoa
cua minh,

3) Mbi 16 hang nay bén A cam doan chi uy thdac cho bén B la
dun vj cé chie nang xuit nhip khiu ti€n hianh chio hang va xudt
khau ké td ngay.. thdng.... nim... ,néu sau d6 bén A lai chuyén
suyén s6 hiu 16 hang dy thac nay cho don vi khdc hodc ding ndé
44 gan ng, d8 thé chdp, cAm ¢6 bao lanh tai san trong cic HDKT
Livic ma khéng duge sy déong y cia bén B thi bén A phai hoan
traan chiu trach nhiém.

Picu 4: Van chuyén, gieo dich xudt khau s6 hang da dy théc

1 Bén A ¢6 trach nhiém van chuyén hang téi dia di€ém va
the~ vung thei gian bén B da hudng dan la:

Dja diem.
Thisi ginn: Hang phii ¢6 trude.......... i ngay

+, Bén B ¢6 trach nhiém khdn trudng giao dich xuit khiu
roors noa trosg thai gian .. ngay (k&€ tf ngay bén A bdo da chuiin
L1 ¢ veu cau vée hing héa théa thudn véi bén B). Néu khong
g0 ich duge trong thai gian néi trén, bén B phdi théng bdo ngay
cho ben A bigt dé xd 1y 16 hang dé.
3) Ben B cé trach nhiém xudt khfu hang héa vdi didu kién
c6 lgi nhat cho hin A (vé gid ca cao, kha nang thanh toan nhanh
bang ~goai té manh vy )
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Ditu 5: Thanh todn tién ban hang

1) Bén B ¢6 trach nhiém cung cip cho ngin hang tn.op
thuong)... tai... nhdng tai ligu cAn thigt d& tao thuan lgi che ben
A nhan dugc ngoai t& do bén nudc ngoai thanh todn mdt =ich
nhanh chéng nhit.

2) Bén A duge quyén sd dung ngoai t& d6 theo quy dinh cua
Nha nudc, bén B khéong c6 quyén trong viéc s6 hdu s§ ngoai té
nay.

Ditu 6: Giai quyét rui ro

Bén A phai chju thiét thdi vé nhidng rii ro trong qué trinh
Gy thdc xusit khdu 16 hang trén néu b2n B ching minh 1& ho khong
co 18i v da lam day di mei trach nhigm doi boi thuong ¢ nguai
tht ba (1a ngudi co6 16i gay rii ro nhy lam d& v3, chay... hang hoa
Uy thdc xust khdu).

Trudng hgp nay ngudi thd ba thyc hién nghia vy bbi thuong
tryc tidp cho bén A.

Didu T: Tra chi phi dy thdac

1) Bén A phai thanh todn cho bén B tdng chi phi uy thic theo
muc qui djrh cia Nha nudce (cé thé do hai bén thoa thuin).

~ - 86 tien chi phi Gy thdc méat hang.......... (thu nhat) la... dong
- e (thet hai) la .......... déng
et e (tht ba) 1& .. .. dong
T8ng chi phi dy théc la: (s8)........... dong. (Bang chi)..............
2) Thanh todn theo phuong thuc........... {c6 thé chuyén khodn,

tien mat v.v...)
Pieu B: Trdch nhiém cua cdc bén trong thie hién hop dong

1) Trudng hop hang héa bj khi€u nai do nhdng sai st cia
beén A thi béen A phi chiu trdach nhidm bbi thugng thiét hai cho

Whao b nude wpen o WOe man g quaedt cung vl bon B



2) Bén B c6 trach nhigm lam dd nhdng cdng viée can thiét
hgp ly d€ gidi quy&t nhing khifu nai khi khéch hang nudc ngoai
phét don, ké ca trudng hgp hang héa iy théc xusit kh&u cé tén
thAt vi gap rii ro. Bén B n&u c6 16i trong cée trudng hgp bj khisu
ngi hodic gap rii ro trén, cing phai chju tréch nhiém vét chit theo
phan 18i cia minh.

3) Khi xdc dinh phan 18i phai bdi thudng thidt hai vit chat
thugc trdch nhi¢m cia bén A thi bén B c6 nghia vy gii nhing tai
lidu phédp ly ching minh dén ngan hang ngoai thuong khu wvyc
la...(ndi bén A md tai khoan d€ nhAn thanh toén ngogi t8) d&€ ngan
hang nay trich tai khodn cia bén A, tra bdi thudng cho khdch hing
nudc ngodi, ddng thdi bén B phai thong bdo cho ban A bist.

4) Néu bén B thyc hién ndi dung hudx;g din khdng cy thé va
hang hda sai yéu cAu ma khich hang dua ra, giy thigt hai cho bén
A thi bén B cé trach nhigm b6i thuong nhing thiét hai thyc t& da
gay cho bén A do hang hdéa khong xuft khdu dugc.

5) Bén A khong chdp hanh ding thdi gian va dja di€m giao
nhén hang theo hudng din ciia ben B, dAn tdi hau qua bj bén khach
hang nudc ngodi phat hgp dong véi bén B va bit bdi thudng cdc
chi phi khdc nhu cang phi, tién thué phuong tién van tai v.v... thi
bén A chju trdch #hi¢m bdi thudng thay cho bén B. N&u 15i nay
do bén B hudng din sai thdi gian, dja difm giao nhan hang thi bén
B phai chju bdi thudng trye ti€p cho khach hing nudc ngoai.

6) N&€u ben A vi pham nghia vy thanh todn chi phi uy thac
do tra chdm so vdi théa thuan, ben B duge ap dyng muc phat lai
suit tin dyng qué han theo qui djnh cia ngin hang nha nudc la..
% ngay (hofic thdng) tinh t ngay hét thsi han thanh todn.

. 7) Bén nao d4 ky hgp déng ma khéng thyc hign hoac don
phuong dinh chi thyc hi¢n hgp ddng ma khong o6 Iy do chinh ddng
thi 8& bj phat tdi...% gid tri phan hop dong di ky (cao nhat la
12%). :
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8) Nhing vi pham trong hgp ddng ndy ma hai bén gay ra cho
nhau (n&u khong lién quan d&n bdi thudng vat chét cho badn nudc
ngodi) xdy ra, trudng hgp c6 mét bén giy ra ddng thoi nhitu loai
vi pham thi chi phédi chju mdt loai phat ¢6 6 tién phat & mic cao
nhét theo cdc muc phat ma cdc bén da thda thusn trong hgp dong
niy (Tinh than cia didu 23 nghj djnh 17/HDBT...)

Ditu 9: Thii tuc gidi quyst tranh chép hgp dong

1) Hai bén cAn chi d0ng thong bdo cho nhau ti&n d6 thyc
hi¢n hgp ddng. N&u c6 vén d& bt 1gi gi phdt sinh, cic bén phai
kip thdi théng bdo cho nhau va tich cyc ban bac gidi quydt (can
lap bién ban ghi toan b8 ndi dung).

2) Trudng hgp cdc bén khong ty gidi quy&t dugc thi thong
nhit & khidu nai tdi trong tai kinh t€........ . la t§ chdc c6 di
thdm quyen giai quyét nhitng tranh chéip trong hop dong nay.

3) Chi phf kifém tra va trong tai do bén cé 16i chiu.

Ditu 10: Cdc thoa thudn khéc (nSu can)

Didu 11: Hi¢u e cia hgp dong

Hgp dong nay c6 hidu lyc t ngay........... dén ngay.................. '

Hai bén sé t§ chic hop va l4p bién ban thanh ly hgp ddng vao -
hic... gis ngay...

Hgp dong nay duge lam thanh... ban, c6 gid tri nhu nhau, mbi
bén gid... ban.

Gii co quan... ban.

Dai dién Bén A Dai dign Bén B
Chuc vy Chic wy
Ky tén Ky tén
(Déng dgu) (Déng dau)
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IV- MAU HOP DONG UY THAC NHAP KHAU
CONG HOA XA HOI CHU NGHIA VIET NAM
Ddc I3p - Ty do - Hanh phic

HOP DONG UY THAC NHAP KHAU
Hop ddng s8:..../HDKTNK

- Can ct phdp 1énh HDKT ngay 28/9/1989 cia Hoi déng Nha
nudc va Nghi dinh s8 17 ngay 16/01/1990 cia Hoi dong B trudng
qui dinh chi ti&t vidc thi hanh phap lénh HDKT.

- Can cd vao quyét dinh 217 ngay 14/11/1987.

- Cén cud vao.... (cic véAn ban cia nganh va dja phuoag qui
dinh cu thé v& xuAt nhdp khdu va dy thdc xuit nhép khiu).

Hoém nay, ngay... thing... nam...
Tai...... (dja di€m ky két)
Ching tdi gbm:

Bén A (bén uy thac)

Chie vy
- Gidy uy quyén sd.. ... (néu cd)
Vigt ngay ... . thing. .. nam .., .

Do Lo Chae vues Ry
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Bén B (nhén iy thdc)

Hai bén théng nhét thda thusn ndi dung hgp ddng nhu sau:
bitu 1: Npi dung cong viéc iy thdc
1) Bén A iy thac cho bén B nhap kh&iu nhing mat hang sau

day:
STT| Tén hang Donvi| SSiwong | Don { Thanht@dn | Ghichg
tinh gid
Co_ng .....
Tong tri gid (bAng chi)....c..oooooovreorereeeeeoeoooo

bieu 2: Gig ca

- Don gia mat hang 13 gid... (qui dinh ho#ic gis thaa thuan -
nude ngoni),



« Néu gid cA c6 thay d46i bén B phai bédo ngay cho bén A biét
khi n&m dugc thong tin vé gia a8 xu ly.

Ditu 3: Quy cdch, chdt legng hang nhip khtu

1) Bén B c6 trach nhigm tim ngudn hang nhap khdu theo yéu
cAu v& qui céch, phdm chit va bao bi theo ding ndi dung dat hang
cia bén A nhu sau:

- Loai hang thd nhit: Yéu cAu phai... (c6 thé ghi nhuy miu)

- Loai hang thd 2: '

- Loai hang thy 3:

v.v...

2) Bén A dugc bén B mdi tham dy giao dich mua hang vdi
bén nudc ngodi vio nhdng ngay...

Bén B o6 trdich nhi¢m hudng din cho bén A lya chon mua
nhing loai hang nhip vdi nhing didu kién cé loi nh&t cho bén A.

Ditu 4: Thu tuc nhdp khdu hang héa v

1) Bén A c6 trdch nhiém chuyén cho bén B nhing gidy t&5 can
thiét sau:

- Quota hang nhap khiu.

- Xdc nhén cia ngan hang ngoai thuong... (ndi bén A md tai
khoin ngoai t¢) vé kha nang thanh todn.

2) Bén B c6 trdch nhiém giao dich véi bén nudc ngoai dé nhap
khdu hang héa véi didu kign c6 Igi nh4t cho ben A (chdng han gid
ré, chit lugng tst, thdi gian nhanh v.v..)

3) Bén A ¢6 trich nhi¢m nhén hang da dugc bén B nhap ve
tai dja di€m va thdi gian do bén B thong béo khi hang ve.

Didu 5: Tra chi phi iy thac

a) Bén A cé trich nhiém thanh toin cho bén B chi phf 4y théc
nhap khiu gom cdc mit hang sau:

1/ (t&n hang) tra chi phi... dong
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2/ .........o..... tré chi phi... dOng
3/ '
4/
5/

b) Téng cHng toan b chi phi iy thdc ma bén A c6 tréch nhiém
phii thanh todn cho bén B la:... '

) Th6ng nhit thanh toan theo phuong thic...
Ditu 8: Tréch nhigm gidi quyét khibu ngi vdi nudc ngodi

1/ Trusng hgp bén A dem hang nhap khiu v kho, trong vong
30 ngay, khi mé bao bi phdt hi¢n hang khong ding ph&m chit,
thi€u 88 lugng v.v... thi dé nguyén trang va mdi Vinacontrol d&n
ki€m tra va 1ap bign bén cong khai xdc nhn tinh trang hang nhap,
20i cho bén B lam cd sd phap 1y ddi bén nudc ngoai bin hang bbdi
thuong. , .

2/ D6i véi bén B, khi nh&n dugc van bén xdc nhin v& hang
nhap cho bén A khéng ding véi ybu cu di cam k&t vdi ben nudc
ngodi, phai ti#n hanh ngay céc bién phép han ch& t6n that va chju
trach nhiém lién hé khifu nai ddi bdi thudng vdi bén nmudc ngoai
trong thdi han qui dinh la... ngay (thdng).

Ditu 7: Trich nhiém ciua céc bén trong thicc hi¢n hgp dong

1/ N&u bén ndo dé xiy ra vi pham hdp ddng, mét mat phai
tra cho bén bj vi pham tién phat vi pham hgp dong t¥ 2% - 12%
gid tri phan hgp dong bj vi pham, mat khic con phai bdi thudng
ciac thiét hai xdy ra do 18i vi pham hgp déng din d8n nhu: mét
. mat ha hong tai 'sin, nhdng chi phi d€ ngin chan, han ché thiégt
hai do vi pham giy ra, ti2n phat do vi pham hgp d8ng khdc véi
tien bbi thudng thiét hai ma bén bi vi pham da phai trd cho bén
tht ba 12 hiu qua tryc ti€p cia sy vi pham nay gay ra.

2/ Bén A khi dua ra nhing y2u ciu v2 tiéu chudn hang can nhap
khdu cho bén B khong ro rang, cu thé, bi bdn nudc ngodi dua ban
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hang héa kém phfim ch#t, lac hu i ky thuat va odng nghe, mi
dAt... phai ty ginh chju hu qua. N&u bog A off tinh khonr Wi
nhan hang, sé bj phat... % gid trj hiing nhip, cdn > bit bupce plii
nhan hang vi phai thanh toén toin by cuc khoAn phat va Wi tliu'ng
thiét hai khi bén nudc ngoai holic bén thu ba «!. 1~ by +. pham duu
ra.

3/ Bén B khi thyc hién cdc giao dich d& nhap khdu hang do
bén A dy thdc ma c6 hanh vi méc n6i véi bén nuée ngoai, giy thiot
hai cho bén A hofic khéng mdi bén A dy dam phéan, giad djch chon
hang vdi bén nudc ngoai, khi nhdp hang vé lai gAy sic ép bit bén
A nhin trong nhing &idu ki¢n b&t lgi cho bén 44thi bén A c6 quydn
khong nhan hang, n€u bén A ddng ¥ nhdn hang, bén B phai boi
thudng moi thipt hai v& chénh lech gid hang so véi gid thyc tg,
bén B con bj phat tdi... % tfng gid trj titn iy thdic da théa thuin.

4/ Trong trudng hgp bén A dén nhan hang cham so vgi thoi
gian qui djnh, sé bj ginh chju cdac khoan phat do bén nhan chuyén
chd, van tdi hang héa phat va bdi thudng chi phi lvu kho bai, bao
quan hang, cang phi va cac khodn phat khéc.

5/ Khi bén A c6 khiéu nai vé hiing nhap ma bén B khéng lam
'hét trach nhidm trong vidc thy 1§ vi gidi quyst cdc khiu nai tdi
bén nudc ngoai dé co két qua thuc t& nhim bao vé quyén lgi cho
ben A, thi 83 bj phat... % gid trj tidn dy thdc, ddng thsi phai ganh
chiu nhing bdi thudng vé hang héa cho bén A thay cho bén nuéc
ngoai 44 bdn hang.

6/ N&u bén A thanh todin cho bé&n nudc ngoai cham, gay thiét
hai cho uy tin va céc heat ddng giao dich khdc cua bén B vdi bén
nudc ngoai A6 thi bén A phai ganh chju cdc khoan phat va bodi
thusng thay cho bén B khi bi bén nude ngoai khigu nai, dé6ng thai
cdn phai thanh todn du cdc khoan tién mua hang nhap va tién bj
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phat chdm trd do bén nvdc ngoai yéu clu.

7/ Trudng hgp thanh todn chi phi iy théc nhip khin chdm so
vdi thdi han qui dinh s& bj phat theo ldi sudt tin dyng qué han
theo qui dinh hién hanh cia Nha nudc la...% téng gid tri chi phi
uy thaic

8/ Bén ndo da ky hgp ddng ma khong thyc hién hoic don
phuong dinh chi thua hién hgp dong khéng cé. ly do chinh d4ng
thi bj phat vi pham la... % téng gid tri chi phi 4y thac va boi
thudng cdc khodn phat eing cdc chi phi thyc t& khdc ma bén bj
vi pham c6 thé phdi ginh chju do hiu qua cia sy vi pham hgp
déng nay do bén kia giy ra.

9/ Né&u xdy ra trudng hdp c6 modt bén dong thdi gy ra nhisu
logi vi pham, thi chi phai chju mét loai phat c6 s§ tién phat & muc
cao nhdt theo,cdc mdc phat ma hai bén da théa thufin trong hgp
dong nay. (Theo tinh than didu 23 Nghj dinh s6 17/HDBT...)

bitu 8: Thu tuc gidi quyst tranh chlp trong hap dong

1) Hai bén cam két thyc hién nghiém tic cdc diéu khoan da
théa thuan, khong duge don phuong thay d3i hofic hiy bo hgp dong.

2) Hai bén cin chi ddéng théng bdo che nhau tién dé thyc
hi¢n hgp ddng. N&u c6 van dé bat igi gi phdt sinh, cdc bén phai
kip th¥i théng bdo cho nhau bi&t va tich cyc ban bac gidi quyst
trén co 85 théa thuan, binh ding, cing cé Igi. (Can 1ap bién ban
ghi todn bd nbdi dung sy vigc va phudng phdp gidi quydt da dp
dyng).

3) Trudng hgp cdc bén khong tu gisi quy&t duge thi théng
nhat sé khi€u nai tdi co quan Trong tai kinh t&... la td chic c6 da
thdm quyén gidi quyé&t nhing tranh chdp trong hgp dong nay.

4) Chi phi cho nhing hoat d¢ng kiém tra xdc minh va l¢ phi
trong tai do bén c6 16i chiju.
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Ditu 9: Céc théa thupn khdc (ndu can)
bitu 10: Hi¢u byc cia hop ddng

Hgp dong nay c6 higu e t¥ ngay...........
D&n ngay...

Hai bén s8 t8 chic hop va lap bitn ban thanh ly hgp ddng
nayy vao hie..... gis ngay...

Hgp dong nay dugc lam thanh... bdn, ¢6 gid tri nhu nhau, mdi
bén giu... ban.

Gdi cho cd quan... ban.

Dgi dién Bén A Dyi dién Bén B
Chuc vy Chuic vy
Ky tén Ky tén

(Déng déu) (Déng dédu)
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Chwong XIII

HOP DONG KINH TE GIAO NHAN THAU
TRONG XAY DUNG CO BAN

I- NHAN THUC CHUNG VE CONG TAC XAY DYNG CO BAN
(XDCB)

1- Vai trd ciia nganh xAy dung co ban

X4y dyng co ban la nginh san xuit vat chit dic bigt, c6 vj
tri h&ét sitc quan trong trong nén kinh t& qubc din. Nhiém vy cong
tdc XDCB la nhim tang tai sdn c8 dinh cia ndn kinh t& quéc dan
vdi tSc 40 nhanh, vita tdi san xuft gidn don, vira tdi san xudit md
ring cdc loai tai sdn cf dinh cia cdc ngainh thudc linh vyc san
xufit vat chit vi khong sdn xuft vt chdt, bing cdch xAy dyng mdi,
xiy dung mé rong, xdy dyng khoi phyc va sita chia tai sin cf
dinh.

Xay dyng co ban la nganh 6 lién quan hiu hét cic nganh
kinh t&, van héa, xa hdi trong nén kinh t& qubc din ma dic bidt
d8i vdi cdc nghnh sin xufit cdng nghi¢p, nong nghidp, van tai, cic
nganh khoa hoc - ky thuit v.v... X4y dyng co ban cdn lién quan
dén vigc xay dyng va cuing cf qudc phdng.
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Thyc hién corg tic XDCB phai tuan thd nghiém tic nhing
qui djnh vé trinh ty cong tic XDCB duge th8 ch& héa bing cic
van ban phap qui cia Nha nudc.

San phim XDCB la nhing cong trinh xay dyng thudng mang
tinh don chifc, da dang, gia trj san phdm 14n, phai sin xudt trong
mot thdi gian dai, nhung thoi gian si dyng cing rit lau dai. San
phim XDCB rit khé sia chda khuySt tét, n&u bj hu hdng &' gay
t6n kémrit ldn vé tién cda va cong suc.

2. You cdu cila cdng tic quin ly XDCB

a- Cong tdc quan ly XDCB phai thé hi¢n diing dudng 16i chinh
séch xéy dyng, phét trién kinh t& trong cuong linh cia Déng ta,
nhim s& dung cé hitu qua cdic ngudn v&n dau tu, khai théc 18t tai
nguyén cua diat nudc.

b- Tan dyng tiém lyc lac dong, dit dai va mei tidm lyc san
xufit khic 48 xAy dyng thanh cong cd s3 vat chat - ky thuit cua
chd nghia xa hoi.

¢- Chii truong diu tu va k& hoach dau tu XDCB phai dam bao
nhijp 4% phat trién nén kinh t& mt cdch cAn d8i, nhip nhang.

d- XDCB phaa bao dim cho vidc xAy dyng co ciu kinh t& hgp
ly ting giaj doan, dat dugc hidu qui kinh t&, tang sin ph&m xd
hoi, tang thu nhap qusc dan va dip dng nhu chu nghy cang cao
cig xa héi.

3. Nhing nguyén thc chung cia cong tiéc quan ly XDCB
Céng tdc quan Iy XDCB phai duge ti€n hanh theo cdc nguyén
tic cd ban sau day:

a- Thyc hién k& hoach héa toan di¢n va dong bd cong viec
dau tu XDCB, tit giai doan chuin bj dau tu, chudn bi xay dyng
d&n giai doan xay lip hoan chinh cong trinh dau tu, dua cdng trinh
vao san xudt, si dyng.
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b- Quéan ly chit ché hipu qud kinh t€ cia vén dau tu. Thyc

hi¢n ch® d¢ hach todn kinh tf€ vA vin.dyng cdc don bdy kinh t&

_nhiim k&t hgp ding dén ba lgi ich, trong 46 réit coi trgng lgi ich
chinh ddng cla ngudi laoc dyng 48 sdm dua cdc cbng trinh vao san
xufit, s dyng véi chat lugng tdt, gid thanh ha. '

c- Tuén thi trinh ty XDCB theo thé ch& hign hanh. Cong tic
XDCB dugc tién hanh ding trinh ty, theo ba giai doan: giai dogn
chudn bj dAu tu, giai doan chufin bj xAy dyng vi giai doan xay lip.

Céc co quan lap k& hoach, chi quan dau tu, chi dau tu cing
nhu cic ed quan khdc cé lién quan dén thyc hién dau tu deu phai
tuAn thi céc trinh ty xdy dyng co ban.

d- Thyc hién sy quan ly théng nhit cia Nha nudc vé kinh t&
ky thuat d&i vdi toan bd cohng téc xAy dyng oo bdn, nhim bac dam
ddu tv ding phuong hudng nhidm vy cida thoi ki k& hoach, dat
hipu qua kinh t& cao va trinh 49 khom hoc k¥ thust tién ti€n.

e- Phan dinh rd chifc nang quin Iy Nha nwdc véi quan ly san
xuft kinh doanh , 461 véi vigc sit dyng v6n diiu tu, phan dinh quin
Iy v6n dAu tu vai 'quén Iy xAy dyng, thyc hign phan cong, phan
cfip hdp Iy trong quan ly v6n dau tu va quan ly xiy dyng, bao dam
dat hiéu qua kinh t&.

Ii- CHE DO HOP DONG KINH TE GIAO NHAN THAU TRONG
.XDCB

A. Khéi ni¢m va dac di€m cia HDKT giao nhan thhu trong
XDCB
I- Khdi ni¢m

Hgp dong giao nhén thau XDCB 1A sy théa thuAn bing vén
ban gida bén nban thau va bén giao thAu. Theo 46, bén nhan thau
o6 nghia vy xdy dyng vd ban giao cho bén giso thiiu toan by cong
trinh xiy dyng theo ding d6 an thi&t k& trong mot thdi han nhéit
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dinh. Bén-giao thau c6 nghia vy giac cho bén nhin thAu mat bing
xAy dyng, cdic s lidu, tai lign, bifu db, cdc ytu ciu v2 khio sit,
thit k&, k& cd nhing nguyén vat lidu xdy dyng va vén dAu tu xay
dyng ding ti¥n 49, dong thdi c6 nghia vy nghiém thu vA thanh
todn khi cong trinh hoan thanh tdng phAn hoic toan bd.

2- Dic diém

- Chd th8 cua hgp dong giao nhin thiu XDCB gbm c6: bén
giao thiu va bén nhan thau.

- Bén giao thiu 14 cdc doanh nghip, cfic co quan nha nudc,
chic t6 chic x4 héi o6 v6n dhu tu xAy dyng va c6 nhu ciu xay
dyng. ' :

- Bén nhan thau 1a doanh nghidp quSc doanh, tap thé hodc tu
nhAn c6 dang ky hanh ngh® xAy difng. Tuy theo kha ning v& vén,
trinh 4 nghidp vu cic doanh nghi¢p nhan thdu dugc phép ky két
hgp dong d€ nhin nhdng cdng trinh xiy dung ldn hoic nhé, theo
qui djnh cia phdp luit. Nhing cong trinh c6 qui mé idn, chi c6
cic doanh nghiép thaiu x4y dyng c6 v8n phdp dinh l6n (thudng la
ctia nha nudc) mdi dugc nhdn thau chinh, con cdc doanh nghidp
xAy dyng tap thé hodc tu nhAn chi dugc nhdn thiu lgi nhdng bd
phan hoac hang myc cédng trinh nho.

Trong hgp dong giao nhan thiu XDCB, chi thé bit bujc la
b&n nhan thau phai c6 thdm quydn kinh t& trong linh vy¢c thau
xfly dyng, con khdich th€ cia hgp dong la két qui xAy dyng bav
gom cdc 86 ligu va so d0 khdo sit. ban luan chung kinh & k¥
thugt, ban thidt k& xay dyng cdng trinh, cdc b phin cong trinh
va két qui xAy dyng toin bY cdng trinh.

o .

1- Quyén va nghia vd Uia cdc bén trong hop ding giuo nhin thiu
trong XDCB

a - Quydn va nghia vy cia bén nhin thiu

Trong hgp dong giao nhan thau XDCB, bén nhén thau c6 nghia
wy chufin bj thi cdng, quin 1y vat tu ky thuit, xdly dyng cdng trinh
theo ding thist k&, hoan thanh cong trinh, tién hanh nghiém thu,
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ban giao cOng trinh ding thdi han va bdo hanh cong trinh theo
hgp déng.

b - Quydn vi nghia vu cia bén giao thiu.

Bén giao thiu c6 nghia vy chuyén giao cho béri nhin thau mat
bing xAy dyng, vAt tu ki thujt va nhing tai litu cAn thiét ddm
bdo cho viéc ti€n hanh xAy dyng, ddng thdi c6 nghia vu tiép nhén
va thanh todn cdpg trinh sau khi hoan thanh ding yéu ciu néu
" trong hgp ddng.

' Cé4c bén o6 quyén ybu cAu phia ban kia thyc hi¢n t8t cdc nghia
vy cia minh va c6 quyén ddi bbdi thudng thiét hai n€u bén kia vi
pham hgp ddng giy thiét hgi cho minh.

B- Cic quan h¢ HDKT giao nhén thhu trong XDCB

D& thyc hién cdng tic XDCB, chi dau tv phii thyc hién nhang
quan h¢ HDKT theo trinh ty XDCB.

1- Giai dogn chadn bi dau tw

T4t ca chc cdng trinh dy dinh dau tu deu phai duge chufin bj
chu ddo cic cdng vide:

- X4c dinh 1o sy cAn thift plu-’n xdy dyng cﬁng txinh

- Tién hanh tifp xic thaim db thi trudng trong nude holic ngodi
nudc néu la cOng trinh ¢6 litn quan d€n ngudn cung ing vat to
thi&t bi hofic tiéu thy sin phdm trong nudc hoac ngoai nudc.

- Ti€n hanh didu tra, khic sdt va chon dja di€m d€ c6 cin cﬂ
lap luAn chung kinh t& ky thuat .

- Lap ludn chung kinh t& ky thuat. Thim tra, xét duyét luin
ching kinh t& kj thujt.
_ Chd dau tu khdong cé khi nang ty h.oén‘ thanh cic céng téc
clia budc chudn bj dau tu thi phai ky cic HDKT 48 thyc hién cac
cbng tdc ditu tra co ban va lap luan ching kinh t& ky thuat.

F
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2- Giai doan chudn bi xdy dung:

Céc cdng trinh xay dyng chi dugc khdi cong xay lip khi chd
dau tu, t8 chuc thi6t k&, t§ chic xay lip da BRm t8t cdc cdng vige
chudn bj xay dyng. Vi vdy chi dAu tu phaii ky cdc HDKT sau day:

- Ky hgp dbng véi cdc t8 chuc thift k& d€ ti€n hanh cic bude
thiét k&, dy todn cdng trinh.

- Ky hgp dong dat mua cdc thi€t bi cOng nghs, thidt bj thi
cdng, vAt tu kj thuat va mai chuyén gia (néu can).

Riéng d6i vdi HDKT giso nhén thau thidt k&€ cin luu y:

a- Vidc thiét k& cong trinh do chi d4u tu ky HDKT vdi cac
t8 chitc thift k€. Trong trudng hgp mdt cdng trinh c6 nhidu td
chic cing tham gia thi&t k& thi bit bufc pbii c6 mot t8 chdc nhan
thAu chinh v® thi&t k&. T8 chdc nhAn thiu chinh chju trdch nhi¢m
toan b vé viéc thyc hién hgp ddng nhén thau vdi chu dau tu, bdo
dim tinh th&ng nhat, dong b cia thist ké va dugc hudng mdt
khoan phu phi trd cho cong tdc nhén thau chinh.

D6i vdi nhilng cdng trinh c6 lién quan tryc tiép da duge phe
chufin dau tu rieng, chi diu tu nh?ng cdng trinh d6 c6 thé ky hgp
ddng vdi cdc t§ chdc thi&t k& chuy®n nganh.

b- HDKT phai bao dam thyc hién ding ydu ciu va ndi dung
luAn chung kinh t&€ k§ thuat dugc duybt, phéi theo ding qui trinh,
qui pham, tidu chufin dinh mdc kinh t& kj thugt va céc ch& dp thé
18 khéc c6 lidn quan clia Nha nudc; phai xdc dinh 16 lich giao thi&t
k& va trach nhié¢m bdo dam vigc thidt k& theo lich.

¢- D&i vdi cac cong trinh do t8 chife thiét k& nudc ngedi dam
nhan, khi ky hop ddng giao thiu thiét k&, chi diu tu phai:

- Thi hanh ding cdc ch& d6 quan ly th&ng nhit cia Nha nudc
ve cung ciAp tai lidu, s6 lidtu cho nudc ngodi.

- N&u diung qui trinh, qui pham tidu chudn, dinh muc kinh t&
- k§ thut clia nudc ngoai dé thift k& trong khi da c6 qui dinh cua
Nha nude thi phdi dugc sy théa thudn cia 86 xay dyng & cdc tinh,
Thanh.
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3- Giai dogn xdy lip cong trink’
Quan h¢ HDKT trong giai doan xay l4p cdng trinh duge phat
sinh gida chi dAu tu va céAc ddn vi nhin thdu xay lp, nhlim thyc

hién viéc xAy p cong trinh theo ding thit k& dy todn va cde
yéu ciu khdc cia XDCB.

C- Cac hinh thic giao nhan thiu XDCB

I- Giao nhdn thiu xdy dung todn bj cong trinh (goi 1dt ld Téng thiu
xdy dumg)

Chd dfu tu giso thAu x8y dyng tit cd cdc khau: tir khao sit,
thi&t k& d&n x4y lip hoan chinh céng trinh trén cog sd luan chdng
kinh t& - k¥ thuit dugc duyét.

Chi d3u tu c6 thé 4y nhidm nhing vigc cda minh nhu: lap
luan chung kinh t& ky thuat, 4t mua thigt bi, gidi phong mat bang
cho Téng thlu x4y dyng.

Téng thau xAy dyng c6. thé ky hgp dong giao thau lai mot 86
kh6i lugng cdng téc cia cdng trinh cho cdc td chiic nhan thau khdc
(goi 14 B phy). Tuy nhién tdng thau xdy dyng phai chju trdch
nhiém trudc cha dau tu v& nhidng kh&i lugng cdng tdc giao thau
lai cho B phu. )

Chi diu tu c6 tréch nhiém xét duypt thift k& tdng dy todn,
gidm st chit Jugng, nghidm thu va nhéin bdn giao khi obng trinh
hoan thanh xAy dyng.

2- Giuo nhan thiu xdy dung ting phin

La hinh thic ma chi diu tu giao thiu ting phan cdng viéc
cho cdc t8 chic nhén thiu khdc nhau: .

- Lap luan ching kinh t€ ky thut cia cong trinh (bao gém
c& viéc ditu tra, khdo sit dé lap ludn chitng kinl™t& - ky thudt).

- T8 chuc thiét k& nhAn thiu khdo sdt thift k& toan bd cong
trinh ti¥ budc thift k& ky thudt va lp téng dy todn d&n bude lap
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bdn vé thi cdng va lam dy todn hang myc cdng trinh (goi tét la
téng thau thigt k&).

- Mjt t6 chic xady dyng nhin thau t&t cid cdng tic chuin bj
xay l4p va x4y p toan bd cdng trinh trén co sd thist k& ky thuat
(hodic thigt k& ky thult thi cong) dugc duyét (goi tit la t8ng thau
xay ldp).

- Nhigu t§ chuic xdy dyng nh4n thAu gon ting phan vdi chd
dAu tu nhu: x4y ldp ting nhém hang myc cdng trinh doc Mp, tirng
phin cong tdc khéo sdt, thigt k&, ca khdo sdt, thi&t k& va xay lip
mft nhém hang myc cong trinh d¢c 1ap (goi tit la nhin thiu tryc
ti€p). |

3- Luu chon hink thifc gico nhdn thiu

Chia dau tv va nhing t§ chic nh4n thau duge quyén lya chon
hinh thic giao nhan thau thich h¢d theo sy théa thudn cia cdc
bén. K&t qui lya chon hinh thifc giao nhan thau (k€ ci trudng hgp
dfu thau) duge dua vao k& hoach giao nhin thau xay dyng cac cAp.
Trudng hgp khong lya chon duge thi giao cfp c6 thim quydn quyst
dinh va dua vado k& hoach giao, nhdn thiu xAy dung.

4- Giao thdu lgi

Sau khi ky k&t hgp dong, téng thAu hoic giao nhan thau truc
tiép vdi chd dlu tu, cdc t8 chuc x8y dyng o6 thé giao thau lai mot.
88 khdi lugng cdng vigc cho cdc t§ chic nhdn thau khic, nhung
phai chju trdch nhiém vdi chi d4u tu v& nhdng phan cong viec
doé.

5- Ddu thiu xdy dung

D4u thAu xay dyng la mdt hinh thic phét huy quyén lam cha
va ty chju trdach nhidm cia chd diu tu va cic t§ chdc nhén thau.
Théng qua d&u thiu, cic chi dau tu chon duge nhi@ng phuong 4n
t8i wu trong vidc si dung ngudn v6n diu tu, gidm gia thanh cong
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trinh xdy dyng sdm dua cébng trinh vio s dyng. D6i vdi cic td
chic nhin thau bufc phai dau tu chidu siu, cii ti€n va hgp ly hoa
qui trinh san xuft, diy manh tin d¢ thi céng s& dyng hop ly
ngudn vén va vit tu, bdo ddm chit lugng cdng trinh, tang hidu
qua ngudn vén dau tv XDCB.

Bén giao thau c6 thé théng qua d&u thau d&€ lya chon t8 chuc
nhin thau va hinh thdc giac nhin thau thich hgp.

D4u thau duge dp dung d8i véi mei hinh thdc glao nhan thau
va phdi tuén theo cdc yéu cu sau diy:

a Ddi twgng va mutc do déu théu.
- D8i tugng ddu thau:

+ THt ca cdc cdng trinh xAy dyng (tri cdng trinh thudc bi
mit qubc gia) c6 di didu kidn 4f t8 chdc dfu thau dau phai t6
chuc dfu thiu.

+ Riéng 46i vdi cdng trinh trong difm quéc gia c6 qui mé xay
dyng 14n, ky thudt phic tap, thdi gian xay dyng dai, Nha nudc
giao cho B quin 1y xay dyng chuyén nganh lya chen t§ chic téng
thau. T6 chuic téng thau c6 th€ dp dyng hinh thdéc dfu thadu mot

-#g8 hang myc cdng, trinh.

- Mic 46 d4u thau:

+ Déu thAu ridng tirng khau ho#ic mdt 88 khiu cia qud trinh
xAy dyng (kban sit, lap ludn chuing kinh t& - ki thuit, thift ke,
xzay ldp...)

+ Dau thau toan b cdc khau cia qud trinh xy dyng.

+ Pdu thau toan by cdOng trinh hofic hang muyc edng trinh.
b- Didu kién doi vdi ben dw thiu. | |

- bigu kién chung:

+ Céc t8 chic qudc doanh phéi c6 tu cdch phdp nhén vé hanh
nghe xay dyng. Cdc t6 chuc ngoai quéc doanh phai cb gidy phép
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hanh nghé xdy dyng. Cé tai san th& chip ding ky tai cd quan cbng
ching hodc cd quan tai chinh xdc nhan bang 20% gid tri khdi lugmg
cbng tdc nhan thau trd Ién.

+ C6 ching chi v& trinh 4 chuyén mén, ky thuit va nang
lyc ddp dng yu ciu cha cdng trinh ddu thau.

- Di2u kién bd sung 48i vdi cdc mic d§ ddu thiu:

+ Khi dau thhu riéng tdng khau khio sdt, thidt k&, xAy lép,
cdc don vj dy thiu phai la nhing don vi ¢6 chdc ning, nhiém vy
dé.

+ N&u dfu thau modt sd khau hoic diu thAu tir khau Lap luan
ching kinh t&€ - ky thuat dén xay lip thi don bj nhén thiiu chinh
dung ra dy thau (dai dién) phdi k& khai ré cdic don vj lidn doanh
ddm nhan tung khau. Cic don vi lien doanh phai cé du didu kign
_qui dinh trén. Gida cdc don vj lién doanh phai c6 hgp ddng lién
két kinh t& phan dinh rd trdch nhiém cia ting don vj trong ting
khiu va don vi nhan thiau chinh ding ra dy thiu phai chju trich
nhi¢ém toan bé cdng vigc nh4n théu vai chu dau tu.

¢- Cdc chi tidu co ban d& du thtu va xét théu,

- Gid ca:

+ D4&i vdi ngudn von ngin sdch (bao gém ca vén cip va vén
vay ngfin sdch) gid dy thau va xét thau phii duge l3p trén co s
nhing qui dinh cia Nha nudc vé quan ly gid XDCB. Bén moi thau
phai tinh todn trudc muc gis t8i da, t6i thidu trinh cip c6 thAm
quyén phé duyét lam can ci xét chon gid tring thau.

+ Déi vdi nguén vén ngodi ngin sich cia cdc td chic Nha
nudc néi chung, bén mai thiu cing cin cd vao nhing qui djnh
cia Nha nudc vé quan Iy XDCB va can cd vao muc gia chuin cia
cdic dja phuong d& lap dy-todan trinh cdp trén tryc ti€p xét duydt
lAm cin cd chon gid tning thau.

* - Ky thuat, chit lugng:

186



+ Ddu thAu xay lip phadi theo ding ybu cAu thist k& duge
duyét va cdc qui trinh, qui pham xdy dyng hig¢n hanh, trong 46 c6
chi djnh 5 qui cééh, chat lugng, nhitng loai vat tu, vat lidu chi
y€u (nfu can).

+ Dau ‘thiu thiét k& phai ciin cd vao nédi dung luan ching
kinh t& - k§ thuat duge duyat.

+ Ddu thau l4p luin ching kinh t&€ - ky thuat, don vi dy thau
o6 thé lap nhidu phuong 4n 4€ bén mdai thau chon phuong an t&i
vu vi mdi phuong 4n phai dat duge muyc tidu dau tu do bén mdi
thau dit ra.

+ Viéc bdo hanh econg trinh duge thyc hién theo ché 46 hién
hanh.

- Thdsi gian hoan thanh cdng trinh. ‘
Bio diam tdng ti¢n 40 xAy dyng cdng trinh da duge ghi trong
k& hogch hoge theo ydu ciu, cia oo quan mdi thau. . -

Tdy theo qui md, tinh cht cia yéu chu cy thé cia ting cong
trinh, co quan cé thdm quysn quyst dinh k&t qua ddu thau.

Phuong an nhin thau dugc lya chon phéi Jh phuong én dua
lai hi¢u qua kinh t& cao, thé hién & cic mit: bio dim thai han xay
dyng, chit lugng cOng trinh, gid thinh xAy dyng.

Céng trinh do cfp nio duy¢t ludn ching kinh t& - - ky thugt
thi cAp 46 quy&t dinh thanh IAp Hoi dong xét thiu.

Chuc ning, nhitm vy cia Hoi dong xét thau la t6 chic of
vin giip c6 quan c6 thAm quyén, didu hanh viéc dfu thiu theo
ding cdc qui dinh cia Nh& nuéc.

Hoi dong xét thau, t§ chilc md thau va xét chon don vj tring
thau d& trinh cAp c6 thim quydn quy&t dinh.

Sau khi H¢i dong xét thau chon duge don vi tming thiu, bén
mdi thiu phai trinh duyét cip trén va théng bdo chinh thdc cho
don vj tring thau biét két qua tring thAu chinh thdc &€ haj bén
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tién hanh ky HPKT.
6- Cdc loai hop ding giao nhdn thiu x8y dung
Tuong dng véi mbi hinh thiic giao nhﬂn thau c6 logi hgp déng

giao nhan thiu xAy dyng phi hgp. Trong XDCB bao gdbm nhing
loai hgp ddng giao nhén thiu x4y dyng nhu sau:

- HD x4y dyng toan bd cdng trinh (TSng thau xay dyng)
- HD khéo sét; '

- HD lap ludn chuing kinh t& - ki thuat;

- HD giao nhan thau thi&t k& cong trinh;

- HD giao nhan th‘auley J4p toan b) cOng trinh;

- HD giao thau lai. (HD giao nhin thAu xiy l4p ting hang
myc cdng trinh). )

Nl- KY THUAT SOAN THAO NO! DUNG BAN HDKT TRONG
XAY DUNG CO BAN

1 - Ve tén hop ddng

Tén goi can dugc néu théng nhdt theo bén qui ché v hop
dong kinh t& trong xay dyng co ban ban hanh k2m theo Quyét
dinh s§ 29 QD/LB ngay 01 thing 06 nam 1992 ciéa Lién bo: B
Xay dyng - Trong tai kinh t& Nha nudc da qui dinh & didu 5: Tén
goi cdc HDKT trong XDCB dugc dit thdng nhdt la: “Hgp dong
giao nhén thau ..( kém theo tén cbng viéc cy thé)*. Vi du : “Hop
déng giao nhan thau thiét k& xiy dyng cbng trinh A.”

2 - Cdc can cif dé ky k&t hgp ddng

Néu cdc vin ban phdp luit hién hanh diéu chinh tryc tiép
linh vyc HDKT trong xiy dyng co ban, cdc quySt djnh, cdc van
bdn cia cic co quan c6 thdm quyén d6i vdi cong viéc, cdng trinh
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xfy dyng m& cdc bdn 88 tin hanh ky k& HDKT. Dong thai néu
ca 8§ va ngay thiang lap bién bdn 44u thiu trong d6 bén nhin thhu
tham dy va da trming thau,

3. Cic thdong tin chn thi€t v& cdc bén hygp ddng

a- Bén gino thdu clin néu ro:

- Tén co quan hodc doanh nghiép;

- Ho tén, chdc vy ngudi dai dién (hoic ngudi duge dy quyén);
- Dja chi tru sd chinh;

- 86 hi@u tai khodn tgi nghn hang ma don vj nay giao djch.
b- Bén nhén thiu:

Cdc thong tin clin thi&t cidng phai néu tuong ty bén giao thau
vao HDKT.

4. Céich soan phin ndi dhng ct’m hgp ddng giao nhan thau
- Néu déi tu'qng san phAm cia h(lp JOng (ghl tht ty uic cong

vifc cia cOng trinh cAn giki quyst vao HDKT);

- Yeu chu W 88 lugng, chit lwgng, chung logn qu elci Qla ~in
phfim, 46i tugnyg,

- Gia tri cha hop dong: ghi gid tri tUng cong 'v'néc, idng cing -
doan, ting hang myc va ghi tdng gid tri cia hop dong (gig ir] tink
bing tidn Viét Num, ngoai t2 hodic gid tri s§ lugng hang héa trao
déin;

- Néu lich trinh nghiém thu, ban giao, thanh todn;
- Néu phuong thie, didu kién thanh todn;

- N2u thdi gian thyc hign: Néu.téng thé bit dau, k&t thic cia
hgp ddng va thoi gian ting cong viéc theo ding lich trinh nghiem
thu, ban giao thanh todn, quyét todn & trén.

- Néu cdc didu kién bio @dm va tai lidu, vAt tu, k¢ thuat, an
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ninh trit ty, td chic quan ly mat bang xay dung’ v.V...
5 - Trdch nhig¢m va sy cam k&t ciia cdc bén ky hgp ddong
- Néu bién phdp bao dam vigc ky hgp d‘bn((thé’ chdp, cAm cf
tai sdn, bio lanh bling tai san..):

- Néu cdc nghia vy, cdc ndi 'dung cam k&t .béo ddm thyc hién
day di cdc dieu khodn cia hgp dong;

- Néu cdc bi¢n phap xu ly khi cdc bén v# phalh hgp dong;
- Néu cdc bign phap xi 1y khi c6 sy tranh ch&p hgp dbng;

- Néu cdc bi¢n phdp chin didu chinh, b8 sung hgp dong khi
can thiét;

- Néu mifc thudng, phat khi cdc bén vi pham hgp dbng;
- Néu cic didu khodn khdc hodc cdc phy lyc cia hop déng
(hi¢u lyc hgp dong, cich thic t5 chie thanh ly hgp ddng v.v...).
6- Ve s6 lugng bin hgp ddng va ndi g

56 lugng ban hgp déng cin soan bao nhiéu do hai bén théa
thuin, hhung t6i thiSu méi bén phai c6 3 ban. Cdc bén phai gui
hgp dong giao nhan thau xay dung cho cdc co quan sau diy:

- Ngin hang giao djch cia mi bén 1 ban;

- Co quan chu quin dau tu céa méi ben 1 ban;

- Cd quan cOng chiing Nha nudc mdi bdn dat try sd: 1 ban;
- Trong tai kinh t& ndi cd quan mbdi bén dit try sd: 1 ban.

7- Phan ky hgp dong

Ngudi dai dién cho ‘cdc ben giao, nhan thAu ky ban hgp dong
- nay phai la dai dién hgp phép tuc la thd trudng cd quan hay doanh
nghi¢p. Néu vi 1y do nio 46 ma khéng trye ti€p tham gia ky k&t
dugc vio ban hgp déng nay thi chi duge dy quysn cho cfp phd cua
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minh ky, ma khong dugc Gy quyén cho ngudi khiac hojc cfp khac,
béi vi logi hgp ddng nay lién quan tdi kh&i lugng tai san rdt lon,
tha trudng iy quyén cho ngudi khic ky thay nhung vAn phai chju
trach nhi¢m nhu chinh ban thaAn minh tryc ti€p ky. Vidée Gy quyén
phai viét gidy c6 s& luu va dua vio hé so cong trinh cing vdi ban
hgp dong.

IV- DU THAO MOT SO MAU HOP DONG TRONG XAY DUNG
CO BAN

1- Dy thao Hgp ddng nguyén thc v@ téng thhu xBy dung
¢cOng trinh...

CONG HOA XA HOI CHU NGHIA VIET NAM
Déc Bp - Ty do - Hanh phic

HOP DONG KINH TE VE GIAO NHAN THAU
XAY DUNG TONG THE CONG TRINH

Hop ddng s& ..../HDNT Ngay... thdng.... nam...

- C&n cit phép Jonh Hop ddng Kinh t& nghy 18/9/1989 cia Hoi
dong Nha nudc vaa céc van ban hudng dén thi hanh cia cdc cip,
cdc nganh.

- Can cd Nghj dinh 385-HDBT ngay 7/11/1890;

- Cén ct Quy ché vé HDKT trong XDCB theo QD 86 29 ngay
01/6/1992 cia lien B§ Xay dyng - Trong tai kinh t& Nhi nuéc;

- Can ct¢ vao bién bin xdc nhdn kit qua 4%u thhu n@y
thdng... nAm...(nfu c6). Chiing t6i gom c6:

Bén A (chu daa tu)
- Tén doanh nghi¢p (holic co quan) :
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Md tai ngAn hang............

Dai dien 1a Ong (Ba)...................

- Gifly dy quyen s5......(n&u ky thay thd trudng)
Vi_é't ngiy... thing... nim...

Bén B (T8 chic nhin thau xay dyng).
- Tén doanh nghidp :

Mo tai ngAn hang...........
- Dai di¢n la Ong (Bay....... ...

- Gidy Uy quyén s5.....(néu ky thay thd trudng)
Vi€t ngay... .......thding... nam...
Do .... .......Chdc vy........... key?.

Hai bén théa thuAn nhing nguyén tic giao nhin téng thau
xAy dyung cdng trinh ... nhu sau '

Ditu 1: Noi dung céng téc

1- Bén A giao cho bén B ti€én hanh tit ca cdc khau cia toan
by cébng trinh xdy dyng... gom:

a- Ti€n hanh khio sat khu vyc da qui hoach d€ xay dung cdng
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trinh... theo ding cdc ndi dung va yéu cu vd khiao st xAy dyng
dim bdo s8 lidu do dac va s6 litu gidm dinh, didu tra chinh xdc
khach quan.

b- Vi&t lusn ching kinh t& ky thust cho cong trinh xAy dyng
theo ding cdc yéu cAu cia thong tu 04/TTLB ngay 9/11/1991 cia
Lién bo Uy ban K& hoach Nha nudc - B¢ XAy dyng ban hanh.

c- Ti€n hanh thiét k& cong trinh theo ding y&u ciu va ndi
dung bdn ludn chitng kinh t& - k§ thudt da dugc duydt, phai theo
ding qui trinh, qui pham, tiéu chufn djnh mudc kinh t&-ky thulit
va cde chd d0 thé 1& khédc c6 lién quan cda nha nude, phai xic dinh
r6 lich giao thi&t k& va trdch nhi¢m bdo didm vi¢c giao thi&t ké&
thec lich.

.d- Tién hanh thi cdng xAy iip cdc bd phdn cdng trinh theo
ding hé so thift k& dugc duydt.

2- Toin bd vit tu, nhién lidu cho cOng trinh do Bén B cung
cAp. Trudng hgp Bén A nhan cfp vat tu, nhién liéu tai kho thi Bén
B dugc thanh todn tién va nhién lidu vAn chuydn theo khéi lugng
vh cy ly thye té&.

bitdu 2: Thoi han thuc hién 7
Trong thoi gian .......... thdng, dugc phan chia nhu sau:

1- Céng tdc khdéo sdt ti&n hanh trong... thing... Bén B sé bdo
cdo k&t qua s& litu khdo sat vio ngay... thiang... nam.. .

2- Ban luan chung kinh t&-ky thuit cho cOng trinh viét trong
thdti gian..thdng. Bén B chuyén tdi Bén A sau khi hoan thanh va
Bén A phai xét duydt cho k&t luén sau khi nhin la... thdng.

3- Cong tac thidt k& duge ti€én hanh trong thdi gian... thang
trinh Bén A duyét trong... thing.

4- Thi cong xAy ldp du ki€n hoan thanh trong... thing k& tu
ngay khdi cong. Dy kién khdi cdng vao ngay...

bigu 3: Tri gid hop dong
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Téng dy todn céng trinh la... dong

1- Trj gid cdng tdc khéo st 12... ddng

2- Trj gi4 phan viét lugn ching kinh t& - ky thugt la... dong.

3- Trj gi4 phin thiét k& cdng trinh la... dong.

4- Tri giad phan thi cong xay l4p cong trinh la... dong.

5. Trong qua trinh thyc hién n&u c6 qui dinh mdi cia Nha
nudc ban hanh lién quan dén trj gid t¥ng cong vige trén thi hai
bén sé dp dyng qui dinh mdi dé thanh todn cho phi hgp.

Ditu 4: Céch thitc thanh todn, quyét todn

1- Thanh todn bing tién mat ... % , hojic chuyén khodn qua

2- Khi hgp dong duge ky két Bén A dng trude cho Ben B ... %
kinh phi theo dy todn dugc durat dé mua sdm vét tu chudn bj thi
chng.

3. Phan kinh phi con lai sé ghi cy thé tai hop dong thi cong.

4- Sau khi nghi¢m thu téng thé cOng trinh va dua vac st dyng
hai bén s& can ci vao cdc ban hgp dong cu thé, téng hdp cac bién
ban nghiém thu kh¥i lugng ting dgt, ting thing d& quyét todn va
thanh 1y hop dong. Bén B phai giao cho Bén A .. b4 hd so hoan
chng.

Pitu 5: Cdc bi¢n phdp bdo dam thyc hién hap dong

(Cin dua ra thé chidp, ¢am c6 hofic duge co quan nao bao lanh
bing tat san gi ..}

Pieu 6: Trach nhiédm Bén A

1- Giai tda mat bhng cong trinh va dén bu hoa mau, nha cda
trong pham vi thi cdng trudc khi Bén B t8 chuc thi cong.

2. Ci cdn by ky thuit gidm sit theo déi khoi lugng va chat
lugng cong trinh trong sudt thi gian thi céng.
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3- Chufin bj day 44 kinh phi va thanh todn ding k¥ han cho
Bén B.

4- T8 chdc cho bd phan thi cong cia Bén B duge tam tri tai
dja phuong, b8 tri bdo v¢ an ninh trit ty cho don vj thi cdng, bao
vé vat tu vA phudng tién xay ldp tai coOng trinh.

bita 7: Trich nhiém bén B

1- Ban giao cdc loai hé so dung thdi han qui dinh.

2- Thi cdng ding hd so thiét k& va hoan thanh cbng trinh
ding thai han hgp dong. Bén B 06_16i chém hoan thanh cong trinh
s bj phat ... gid trj cGa kh8i lugng bj kéo dai.

3- B&n B phai chju trdch nhiém v& ch&t lugng cong trinh trong
thdi gian bao hanh la... nAm, néu 6 hu hong phai chju phat ... gid
tri dy todn phan khéng ddm bdo chit lugng.

Ditu 8: Murc thuedng phat khi cdc bén vi pham hgp dong

[ ]

1- N&u hoan thanh tirng loai cong viéc trong HDKT nay trudc
th¥i han td mot thdng trd 18n s& duge thudng '..... % gia tri phén
vide thyc hién. . o .

2- N&u vi pham hgp dong vé chit lugng, s6 lugng, thdi han
hoan cong, thdi han thanh todn, v.v... Hai bdn th6ng nhdt 4p dung
cdc van ban phap luat hign hanh cia Nha nudc vé HDKT, vé XDCB
daé xu ly.

Ditu 9: Diéu khodn thi hanh
. 1- Hgp ddng nay cé gid tri t0 ngiy ky d&n ngay thanh ly hgp
dong. '

2. Hai ban cam k&t thyc hién ding cdc didu khoan cia hgp
dong, bén nao vi pham sa phai chju trdach nhiém theo qui dinh cua
phdp luat v& hgp déng kinh t&.

3. Trong qud trinh thyc hidn n€u c6 vdn d& tranh chap thi
bai bén chi ddng thuong lugng giai quyé&t, khi cAn sé lap phu lyc
hgp dong hodc bién ban b8 sung hgp ddng. Hgp déng nay duge lap
thanh ... ban cé gid trj nhu nhau méi bén gt ... ban. Gdi cdc co
quan c6 lién quan bao gém:
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Dai dién Bé+ A ‘ Dgqi dién Bén B
Chdc vy Chic vy
(Ky tén, Déng dfiu) (Ky tén, Dong ddu)

2- Dy thio Hgp ddong khdo sit dja diém dy kién xAy dyng
cbng trinh

CONG HOA XA HOI CHU NGHIA VIET NAM
Dc ap - Ty do - Hanh phiic

HOP DONG GIAO NHAN THAU
KHAO SAT DIA DIEM KIEN
XAY DU'NG CONG TR NH
Hop dbng sb..../HOKS Ngay...thédng. ...

- Can cd phap lénh Hgp dong Kinh t& Ngay 28/9/1989 cia Héi
dong nha nuéc va van ban huéng dén thi hanh cia cdc cip, cdc
nganh.

. Can ct¢ Nghj dinh 385-HDBT ngay 7/11/1990;

- Can ci Quy ché vé HDKT trong XDCB theo QD s6 29 ngay
01/6/1992 cia lién bd: Bo Xy dyng - Trong tai kinh t& Nha nudc;

- Can ot bién bdn xic nhan k&t qua dfu thau ngay théng
m... {nfu c6). Ching tb6i gom co

Bén A (chu dau tu}
- Tan doanh nghiép: (hofic cd quan)...........
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- Dja chi try sd chinh...........
- Dié¢n thoai............
- Thi khodn s6............
Md tai ngdn hang...........
. Dai dién la Ong (ba)..........

Chic w..........

- Gify 4y quyeén si........ (N&u ky thay thu trudng)
Vi€t ngay........... thing.... nam....

Do.... Chde vy........... Ky

Bén B (don vi 1p khao sét)
- Tén doanh nghigp:.........

- Dja chi try s chinh............
- Pién thoai....................

- Tai khodn sb............

M3 tai ngan hang...........
- Dai dién 1a Ong (ba)...........

Chuc vu...........

Gidy 4y quyén s8......(N&u ky thay thi trudng)
Viét ngay... thiang............ nam. ...
Do............ Chuic vy........... Ky

Hai bén théng nh&t ky k&t hgp ddng vdi cic 4i8u khodn sau:
Pitu 1: Noi dung cong téc khdo sdt

1- Céng tic do dac dja hinh: phéai bao dam chinh xdc, khéach
quan vé& s8 ligu v.v..

2. Xdc djnh k&t clu cda chét dit. tai dis difm khéo sat c6 anh -
hu’ij"'ng tdi vidc xdy dung cbng trinh. Co
¥ 3. Xéc dinh cédc mach nudc ngam, cic khSi réng trong long
dit khu khdo sat.
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7- Cé k&t luan dya trén nhdng cin cd khoa hoc vé khd ning
x4y dyng cong trinh da dy kién hay khong?

Dijtu 2: Tha: han thwe hign

Toan bd cdc ndi dung khdo sdt Bén B ti€n hanh trong thoi
gian la.. ngay tinh tir ngay... d&n ngly...

bitu 3: Tri gia hop dong.

Téng trj gis toan by cdc hoat ddng khao sat va kh&u hao céc
phuong tién ky thuit si dyng trong khao sdt dja diém xAy dyng
cong trinh trén la.. dong.

Ditu 4: Phuong thic than’ﬂtouin

Thanh todn bing chuy®n khodn 100% qua ngén hang... (hofic
bing tién mat theo 1 ti 1¢ do thoa thudn).

Dieu 5: Trich nhiém Bén A

1- Xdc djnh chinh xdc tim, méc va gidi han dia diém khao
sat.

2. Cung cfip cdc tai ligu cAn thigt vé dia di€ém nay.

3. Nau chinh xdc v& dy kién cdOng trinh s& xdy dyng dé Bén
B c6 ndi dung ydu cu khao sit cuy thé.

4- Thanh todn ding gia tri hgp dong va dung thdi han.
Pidu 6: Trich nhi¢m Bén B

1- Phai thqc hién déng quy trinh, qui pham, dat cédc thdng s
ky thuit néu trong yéu cAu, phudng dn khdo sat.

2. Cung cdp céc s§ ligu khado sit chinh xde, khich quan, ding
yéu cAu va ding thdi han.

3- Chju trdch nhiém phdp ly vé s8 ligu khao sat da cung cfp.
Ditu 7: Didu khodn thi hanh
Hai bén cam k&t thyc hidn ding cdc ditu khodn 44 théa thuén
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trong hgp dong, bén nao vi pham &8 phai chju trich nhidm theo
qui djnh cda phdp luit.
Trong quéd trinh thyc hi¢n néu cb vudng mic gi hai bén ty

ban bac giai quyé&t. Hap dbng nay duge 13p thanh ... bin c6 gié trj
nhu nhau mdi bén gid ... ban.

Dai dién Bén A Dai di¢n Bén B
Chuic vy . Chic vu
(Ky tén, déng diu) (Ky tén, déng diu)

3. Dy thiao hgp dbdng lap luAn ching kinh té -ky thuat cho
cong trinh

CONG HOA XA Héa CHU NGHIA VIET NAM
'D8c #p - Ty do - Hanh phac

HOP DONG GI1AO NHAN THAU
LAP LUAN CHU’NG KINH TE-KY THUAT
CHO CONG TRIiNH...

Hgp dbng sd... IHDPCKTKT Ngay... thang... ndm...

- Can cid phap lénh Hgp dong Kinh t& Ngay 28/9/1989 cua Hoi
d6ng Nha nudc va cdc van bdn hudng din thi hanh cia cdc cép,
cdc nganh. ' ‘

- Can ci Nghj dinh 385-HDBT ngay 7/11/1990;

- Can cv Quy ché vé HDKT trong XDCB theo QD 88 29 ngay
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01/6/1992 ciia libn bd: B Xay dyng - Trong tai kinh t& Nha nuéc;

- Cn cu théng tu lien b 04/TTLB cia UBKH nha nudc - B)

Xay dyng hudng dén vé 14p, thim tra, xét duydt lugn chuing kinh
t&-ky thuat ngay 9/11/1991.
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Chiing tbi gbm cé
Bén A (chu dau tu)
- Ten doanh nghiép (hojic cd quan)...........

- Dja chi try sd chinh.............

bién thoai................
Tai khoan sf.........c......

M4 tai ngén bhang ...

- Dai dién la 6ng (ba)..............

Chuc v..coooovenrennn,

- Gidy dy quyén sd........ (n€u ky thay thi trudng)
Vigt ngay.............. thing .... nm
Do.... Chic Vi...cconmne. . Ky

Bén B (Pon vi lap luin ching)
- Ten doan‘h nghiép (hofic oo quan)........... ...

- Dja chi try sd chinh..............
- Pign thoai................
- Tai khodn SOt

M3 tai ngAn hang ............. i
- Dai dién la 6ng (ba)............ .

. Gifly Gy quyen s....(n&u ky thay thi trudng)



Vi&t ngay.... thing .... nAm....

Hai bén théng nhdt ky k&t hgp ddng vdi cdc diéu khodn sau:

Ditu 1: Noi dung céng vidc hgp ddng

Bén A giao cho bén B lap: |

1- Luan ching kinh t& - ky thuat cia céng trinh... phai quén
triét nhing s6 litu do k&t qua khio sdt dja diém x4y dyng cbng
trinh. '

2. Nb6i dung ban luan ching phai thé hign day di cdc yéu chu
cda thong tu lién bo s6 04/TTLB ngay 9/11/1991 céa Uy ban K&
hoach Nha nudc - Bd xay dung

3. Ban B phii bao dim vi&t lugn chdng kinh t& - ky thuat cho
cOng trinh . du’qc Bén A ch.ﬁp nMn va dp trén cia Bén A dong
y xét duydt.

Ditu 2: Thﬂthpuldpludnchd’ngm#té k¥ thuat:

Bén B dim bdo hoan thanh ban ludn ching kinh t& - ky thujt
cia cOng trinh trong....thdng. Sé& giao cho Bén A ngay... thang....
nam...

Digu 3: Tri gia hgp déng

Bén A sé tra cho Bén B sau khi bdn ludn ching kinh t& - ky
thust cia cong trinh... dugc thdm tra, xét duydt va cong nhén.

Téng chng la............. dong

Pitu 4: Phuong thicc thanh toén
Bén A sé thanh todn cho Bén B theo phudng thic: Tra toan
bé bliing tien miat (hojic chuyfn khodn qua ngin hang..).

Pidu 5: Trach nhigm bén A
1- Cung cdp day 40 két qua khdo sit dia di€m xay dung cong
trinh.
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2- Giao day di hd so quy hoach, k& hoach, myc tidu xay dyng
cong trinh cho bén B.

3- S&n sang cung cfip nhing théng tin, s6 lidu da c6 khi Bén
B yéu cau.

4- Thanh toéin dd s6 lugng va ding thdi han 1§ phi hop dong
cho bén B.

Dieu 6: Trich nhi¢gm Bén B

1- Vigt ding va day 43 noi dung, yéu ciu vé qui hoach, k&
hoach va muc tidu xdy dyng cdng trinh ma Bén A dat ra.

2. Khi c6 yéu ciu b8 sung, sia d6i hogc viét lai thi Bén B
phai thyc hi¢n cho tdi khi duge cdp xét duygt cha'p_ nhén.

3. Phai bac dam hoan thanh kh&n truong, ding thdi hem.

Dieu 7: Didu khodn thi hanh

1- Hop d6ng nay c6 gié tri tO ngay........... dén ngly........ e

9. Hai bén cam k&t thyc hi¢n ding cdc didu khodn cia hgp
dong bén nao vi pham sé phai chju tréch nhiém theo qui dinh cua
phap lust vé hop dong kinh t&.

3. Trong qué trinh thyc hién ndu c6 vudng méc gi thi hai bén
chié d6ng-thuong lugng gidi quyét.

Hgp dbng nay duge lap thanh ... ban cd gid tri nhy nhau méi
bén gid ... ban.

Pai di¢n B&én A Dai didn Bén B
Chie vy Chic vy
(Ky tén, d6ng dfu) (Ky tén, déng diu)

202



4. Dy thdo Hgp ddng giao nhan thau thiét k& xay dung
cHng trinh

CONG HOA XA HOI CHU NGHIA VIET NAM
" Déc 1ap - Ty do - Hanh ph_dc

HOP DONG GIAO NHAN THAU THIETKE
XAY DUNG CONG TR]NH ererenssrnnns

Hgp ddng s6.... /HDTK Ngay.... thang.... nadm...

- Can ot phép lénh Hgp ddng Kinh t& Ngay 28/9/1989 ctia Hobi
ddng nhd nudc va céc van badn huéng din thi banh cia céc cép,
cAc ng!?mh

- Can_cit Nghi a,nh 385- HDBT ngay 7111/1990;

- Can et vao Quy ché vé HDKT trong XDCB ban hénh kém
theo QD s& 29 ngay 01/6/1992 cia lién bo B$ Xay dyng - Trong
tai kinh t& Nha nudc;

- Can cd vao ban luan ching kinh t& ky thuit cua cdng trinh
da dugc thdm tra, xét duydt va k&t qua khao sdt dia diém x4y dung
cOng trimh. Chiing tbi gdm o6

Bén A (chi dau tu) .
- Tén doanh nghigp (hoac cd quan)

- Bja chi try sd chinh:..
- bién thoai:..............
M6 tai ngdn hang.............
- Dai dién la Ong (ba).............
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- Gisy dy quy®n s6.......(n6u ky thay thi trudng)
ViSt ngay............. . thang ... nam.... '

Bén B (Don vj thitt k&)

- Tén doanh nghiép:

Mad tai ngfin hang..............
- Dai dién 1a Ong (ba).............

Chic vy:..oorveinnes

- Gifly Gy quyén s6.........(nu k§ thay thi trudng)
Viét ngay.... thdng .......... ... ndm

Do.... .......... Chicwy............ ... Ky

Hai bén th&ng nhét ky k&t hgp d6ng véi cdc didu khodn sau: .
Dieu 1: Noi dung céng viéc hdp dong
1- Bén A giao cho bén B thdu thi&t k& toan bd cbng trinh...

theo ding qui hoach, k& hoach, s8 lidu khdo sét va néi dung cia
bén luan ching kinh t& ki thuat 34 duge thdm tra, xét duyét.

2- Bén B phai ci cdc cdn bd ky thudt did cdc tidu chuin vé
bing cip, kinh nghiém clAn thi€t vio viéc thi&t k& 46 4n xay dyng.

3- Bén B thi&t k& d6 dn x4y dung phai tufin thu cdc qui trinh,
quy pham cia nha nudc qui dinh va phai dugc Bén A thdm tra,
xem xét chdp thuan. Cdc tidu chudn, dinh mic kinh t& - ky thuat
phi hgp vdi yéu cau clia Bén A va dam bao cdc ch& 46 thé€ ¢ cda
nha nudc qui dinh mdi duge dua ra t8 chuc thi cdng.

Dieu 2: Thdi han thist k&

Thai han thi€t k& -toan bd cong trinh t8ng edng la... thdng,
tinh t¥ ngay... d€n ngay...

Pinbh lich giao ban thiét k& ting phin nhu sau:
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1- Thi&t k& téng quét (tao déng) trong............ . thdéng. B&n B
giao cho Bén A vao ngay... .......... thdng... nam

2- Thiét k& phan nén méng trong............. thdng
Bén A giao cho Bén B vao ngay.............

Didu 3: Tri gia hop dong

Téng trj gid thi6t k& toan bd cong trinh.......... la ... dong. Chia
ra tri gid tdng phan cy thé nhu sau:

1- Thiét k&€ téng quit trj gid.......... dong

2- Thiét k& phAn nén méng............. dong

3.

4.

bitu 4: Céch thitc thanh todn

1- Bén A thanh todn cho Bén B bing tidn mit (hojc chuyén
khoan... . % cua ngin hang..... ... . )

2- Thanh todn tiung ph#in sau khi Bén B chuyén cho Bén A
két qui thigt k& dugc Bén A chdp nhan.

Ditu 5: Triach nhiém Bén A

1- Cung cip day du tai lieu va k&t qua khdoc sat, ndi dung
lugn ching kinh t& ky thuat cia cong trinh da duge duyét. Cac
tai litu vé quy hoach, k& hoach, muc tigu x3y dyng cdbng trinh ma
cip trén da xdc djnh.

2- Lya chon céc tiéu chuén, dinh muic kinh t&-ky thuat phu
hgp vdi ch& d$ thé l¢ cia nha nudc.

3- S4n sang cung cAp nhing théng tin, s6 lidu da cé khi Bén
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B yéu chu

4- Thanh todn dG s6 lugng va ding thdi han 12 phi hgp dong
cho Bén B. '

Pitu 6: Trich nhiém Bén B _

1- Thi€t k& ding yéu cAu cia Bén A, bdo 4dm dding ndi dung
cic budc thidt k& &4 cdc ho so thigt k& dy todn cia cdng trinh,
¢é cdc chi din chi ti&t bao dam cho ngudi st dung doc va thyc
hién ding y db cua tdc gid thigt ké&.

2- Khi cé ydu ciu b8 sung, sta d6i hodc thiét k& lai cia Bén
A thi Bén B phdi thyc hié¢n cho t8i khi duge chdp nhan.

3- Bao dim ljch giao nhan t¥ng phan thift k& 4a xdc dinh.

Dieu 7: Diéu khodn thi hanh

1- Hop déng nay of gid trj t& ngay........... . dén ngay...

2- Hai bén cam k&t thyc hién ding ciac diéu khoan cia hgp
ddng bén niao vi pham sé phai chju trdch nhiém theo qui dinh cia
phap luiat vé hgp dong kinh t&. )

3- Trong qué trinh thyc hién n&u xdy ra tranh chdp hgp dong
thi hai bén chi d9ng thuong lugng gidi quy&t. Khi cAn sé 1ap phu
lyc hgp d6ng hoiic bien ban b8 sung hyp dong.

Hgp déng nay duge 1ap thanh ... bin 6 gia tri nhu nhau mbi

bén gid ... ban.
Dai dién Bén A Dai dién Bén B
Chic vy Chuc vy
(Ky tén, déng dau) (Ky tén, déng diu)
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5. Dy thio hgp ddng xaAy ldp cdng trinh

CONG HOA XA HOI CHU NGHIA VIET NAM
Ddc 1ap - Ty do - Hanh phiic

HQP DONG GIAO NHAN THAU
XAY LAP CONG TRINH.....

Hop ddng s6... /HDXL Ngay... thang... ndm...

- Can cd¢ phdp lénh hgp ddng kinh t& ngay 28/9/1989 cia Hoi
doéng nha nuéc va cdc van ban hudng dén thi hanh cia cdc cép,
cdc nganh. ;

- Can cu ngh; d;nh 385 HDBT ngay 7/11/1890;

- Can cd Quy ché& ve H})KT trong XDCB ban hanh theo QD
88 29 ngay 01/6/1992 cua lign bo: By Xay dyng - Trong tai kinh
t& Nha nudc;

- Can cd vao bién bin xdc nhén k& qua diu thau ngay...
thing... nam..

(n&u co6)

Ching tdi gom co;

Bén A (Chd dau tu)

Tén doanh ngh.ié,p (ho#ic cd quan)............ .

]

- Dia chi try sd chinh..........._.
Dién thoai..............
- Tai khoan s8:............
Mad tai ngdn hang...........
- Pai dign 1a Ong......... Ba.....
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- Gidy Gy quyén sf:.........(n&u ky thay thi trudng)
Vi€t ngay.... thing...... nam... ' ‘
Do ....... chide vy............. kY.

Bén B (Bon vi xAy lip)

- Tén doanh nghiép:

Dija chi tru sd chinh..............

+

bién thoai..............
Tai khodn s8:..............
Md tai ngAn hang..............

- Gidy 4y quyén s8:......(n8u ky thay tha trudng)
Viét ngay... thing... nam...

Do ... chite vy........ ky.
Hai bén théng nhat ky k&t hgp déng thi cong xay Mp véi cic
dieu khodn sau day:

bieu 1: Khdi lugng va tién dd cong trinh
1- Tén cong trinh.
2- Dja diém xay dyng cdng trinh ...

3- Qui mé cdng trinh... (ghi kha niing sidn xuét, kinh doanh
hoéc djch vy...)

4- Von dau tu duge duyét theo du todn: (trong 46 phai n&du rd
phan von x4y lip, phdn von thi€t bj céng nghe va phin vdn ki&n
thi&t co ban khidc)

5- Tién d6 thi cdng

- Ngay thi cbng......
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- Ngay hoan thanh......

6- Trong trudng hgp dang thuc hién hgp dong kinh t& da ky,
c6 nhing kh&i lugng phat sinh thi bén A phéi lam thd tue, bd sung
khoi lugng phdt sinh d€ ghi vao hgp dong.

Digu 2: Chdat lugng cong trinh

1- Bén B phai chju trach nhidm chinh v& ky thuit va chat
lugng xay 14p toan bd cong trinh, bdo dim thi cong theo thist k&
phit hgp véi dy toan dd duge duyét, ding qui trinh, gui pham, yéu
chu ky thuit vA my thuat trong xAy dyng.

2- Bén A c6 trach nhiém cu ngudi gidm sdt tai cong trinh &8
theo dai chat lugng vat lidu, ciu kién bé tong, chdt lugng xay ldp,
néu thidy phin nao chua dugc bdo dadm thi yéu chu bén B lam lai.
Bén A c¢6 trach nhi¢m xdc nhin cdng tdc phdt sinh d& lam co sd
cho vi¢c nghigm thu va thanh todn. Bén A xét thdy xay lAp khong
dat yéu ciu dugc quyén khdng ky vao bién ban nghiém thu hoic
chua nhin ban giao.

3- Khi b2n B muén thay d8i loai vat lidu xay 14p nao hoic
thay déi phan thiét k& nao déu phai dudc sy chdp thuin cia bén
A va co quan thiét ké.

4- Bén B ¢6 trich nhiém bao hanh chit lugng cong trinh trong
thdi gian la... nam.

Dieu 3: Cdc diéu kién bdo dam thuc hién hgp dong

1- Trach nhiém cua bén A phai: .

- Ban giao mit biing céng trinh

- Giao tim, m&c cdng trinh theo yéu chu cia téng tién do.
- Ban giao mei he so tai lidu can thiét cho bén B.

- Ban giao vat tu, thi&t bi cho bén B tai dia di€m... (néu bén
A c6 vat tu, thiét bi). '
2- Trach nhiém cia bén B
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- Quan ly théng nhAt mat bing xAy dyng sau khi dugc giao

- T6 chic bao vé an ninh trat ty vA an toan lao d6ng bén coéng
trinh.

- Ti&p nh&n bao qudn cdc loai tai litu, vat tu, k§ thuat duge
bén A giao.

Dieu 4: Tri gia cong xéy ldp
1- Tri gia hop dong ciin cd vao dy todn duge duyét la:... déng

. 2- Trong qué trinh thyc hién n&u cé qui dinh mdi cia nha
nudce ban hanh thi phan trj gia cong xiy l&p dugc diéu chinh theo.

Didu 5: Nghiém thu va ban giao cdng trinh

1- Bén A cé trdch nhigm thanh lap va chi tri h¢i d6ng nghiém
thu theo qui djnh cua nha nudc (¢S lAp bién ban ghi ré thanh
phin).

2- Hoi ddng nghiém thu sé ti€n hanh nghiém thu theo... dgt
theo ting khau céng viéc chi yéu, ting bd phan hodc ting hang
myc cdng trinh va cudi cing la toan bj cdng trinh.

- Dot 1:"Sau khi hoan thanh...

- Bat 2...

- Byt 3...

3- Bén B o6 trach nhiém chudn bj cdc diéu kién can thigt dé
nghiém thu.

4- Sau khi thuc hién xong viéc nghiém thu Bén B cé trdch
nhiém ban giao hang muc cdng trinh... (ho#c toan by coéng trinh...)
cung vdi hé sd hoan thanh cong trinh cho B&n A vao ngiy... thing...
nan... Bén A cd trach nhiém nép luu trd ho so day dd theo dung
qui djnh vé luu trd tai liégu cia Nha nudc.

Dieu 6: Tam wng, thanh quyét todn
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1- Trong qud trinh thi e6ng, Bén A 8é tam dng cho Bén B
tuwung dng véi khéi lugng thyc hién nghi¢m thu hang thang.

2. Bén A thanh toan cho Bén B trén cd sd hd so thiét k& da
duyét va bign ban nghi¢m thu cong trinh ‘theo hinh théc chuyén
khodn..% qua ngin hang. N&u chim thanh todn Bén B duge tinh
13i sudt ngAn hang trén s tién Bén A ng.

3- Ngay sau khi h¢p dong nghiem thu téng thé cong trinh va
dua vao st dyng, hai bén can cd vao hgp dong va cdc phy luc hbac
bieén ban bd sung hgp dong (néu c6). Téng hgp cdc bién ban nghiém
thu khéi lugng .h:‘mg thang, nghi¢m thu theo giai doan d8 quyét
toan va thanh ly hgp dong. Bén B giao cho Bén A .... bb hd s¢ hoan
cbng.

Ditu 7: Cdc bién phdp bdo ddm hgp doéng

Bén B dua tai san ... c6 gid tri dugc cong ching xdc nhdn la
....... dong dé th& chdp (cam c&) bdo didm cho viéc thyc hién hgp
ddng nay. '

Dieu 8: Quy dinh vé thudng phat

1- Néu bén B hoan thanh céng trinh trudc thoi han to 1/2
thang trd lén, ddm bdo chit lugng thi coéng sé duge bén A
thudng....% theo gia trj cong trinh.

2- Néu Bén B khong hoan thanh cbng trinh ding thdi han
hgp dong do nguyén nhan chi quan thi bj phat ... gia tri hgp déng.

3- N&éu Bén B khong dam bao chit lugng x4y IAp phai chju bi
dip moi t&n thAt do vigc sia chita lai va phai chju phat.... gid trj
dy todn phan khéng dam bao chidt lugng.

Dieu 9: Thi tuc gidi quyét tranh chdp hgp dong

1- Hai bén cam két thyc hién ding cdac diéu khoan ghi trong
hgp dong nay.
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2. Hai bén chi ddng théng bdo cho nhau bi&t tién d¢ thyc

hien hgp dong. N&u c6 v&n dé bdt lgi gi phat sinh cdc bén phai
kip thoi bdo cho nhau bigt va chi dfng thuong lugng gidi quyét
bao dam hai bén ciung cé lgi (cé 1ap bign ban).

3. Trudng hgp cé ngi dung tranh chip khong ty gidi quyét

dugc thi hai bén théng nhat vé khifu nai dén trong tai kinh t&..
la t8 chuc dd thim quyén gidi quyét.

4. Cac chi phi vé kiém tra, gidm dinh va 1¢ phi trong tai do

bén c6 16i chju.

Pitu 10: Hiéu lwe cuia hop dong.

Hgp dong nay c6 higu lyc t¥ ngay............

Dén ngay... ... (thudng 1a ngay quyét todn xong).

Hai bén sé t8 chdc hop va lap bién ban thanh ly hgp déng vao

- ngay... Bén A ¢4 trich nhiém t6 chdc cude thanh ly.

Hop dong nay duge ip thanh... bin cé gia tri nhu nhau, mbi

bén gid... ban. Gii cAc cu quan c6 lién quan ... bdn bao gdm:
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Chuong XIV

HOP DONG VAN CHUYEN HANG HOA

| - KHAI NIEM VA DAC DIEM
1 - Khéi ni¢m

~ Hgp dong vén chuyén hang héa 1a sy théa thuan bing van
bdn gia ben vin tii va bén thué van chuyén. Theo 46, bén van
tdi c¢é nghia vy van chuyén mét s8 lugng hang héa nhét d;nh dé'n
dja di€m da &n dinh ding thdi gian ¥a giao s§ hang ds cho’ ngu‘tn
nh4n hang, cdn bén thud van chuyfn.cé nghia vy tré cho bén véin
tdi mot khoin tién cong ‘goi 12 cwdc phi van chuyén.

2 - Bac diém

- Khdc vdi hgp déng mua bén, trong hgp ddng van chuy8n
hang héa d8i tugng clia hgp ddng khéng phai la loai hang héa cy
thé ma la hoat dong van chuy8n mot s§ hugng (hosic khéi lugng)
hang héa nhét djnh trén mft doan dudng nhét djnh. _

- Cht thé cia hgp dong van chuyén hang héa la bén van tai
va ban thué van chuyén. Bén van tdi cé th€ ia doanh nghidp Nha
nudc, doanh nghiép tap th€ hoc doanh nghigp tu nhan cé dang ky
kinh doanh theo quy dinh céa phédp luat, bén van tdi cé thé la don
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vi van tai 6 to: van tai dudng bién, dudng sdng hedc duding st
(day la chi thé bit bugc). Bén thué van chuyén c6 th€ la phép
nhan hoac tu nhan nhung phai di didu kién la chi thé cia HPDKT
o6 nhu cAu thué van chuyén. Trong qué trinh thyc hién hgp dong
o6 thé c6 sy tham gia cia bén thd ba (trong nhitu trudng hgp bén
van tai va chd phuong tién vén tdi hoan toan doc lap vdi nhau,
chi hang vi bén thud van chuyén cing khéc nhau, roi ngudi nhin
hang khéng phai 12 ngudi chi hang hay nguoi thué van chuyén)
nhung can phai xdc dinh ring ndi dung cta hgp ddng vin chuyén
hang héa vAn la sy tuong quan vé quyan vA nghia vy gida bén van
tai va bén thué van chuyén.

- Hinh thiéc cia hgp ddng van chuyén hang héa bit bufe phai
ghi nhan-thanh van bén va phii cy th€ héa bhng cdc van don: Mot
'th ddng van chuyén hang héa cb thé bac gom mot hofic nhidu

~ vin don (gidy van chuy8n hang héa theo chuyén).

Van don c6 gid trj phép Iy nhu mét hgp dong, n&u hgp déng
chi vin chuyén mot chuy&n thi chi cin mot vén don. Noi dung cia
van ddn phai ghi ro: ngudi goi hang, ngudi nhan hang, ri gdi, 'noi
nhén, s§ lugng hang héa vén chuyén (tinh bing kildmet), cudc phi
v.v... Van don dugc sao thanh nhidu bédn va giso cho cdc bén cb

tli¢n quan d&n quan h¢ van chuyén, mbi bén gi? mét ban.

3. Quyen va nghia vu clia céc bén treng quan h¢ hgp dbng
van chuyén hang héa

a - Quyén va ugnia vu cila bén vdn tdi

- Sau khi hgp ddng duge xdc lap va cy thé héa thanh céc van
don, bén ven tai c6 nghia vy dua phuong tién van tdi phi hgp d&n
dung théi gian, dja diém nhan hang. (Phuong tién vin tai phid hgp
tdc 13 né bio dim dugc an todn cho chit lugng hang héa trong
suft thdi gian van chuyén). Né&u bén vAn tii khéng o6 phuong tign
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vAn tai phit hgp thi chi hang hoac ngudi thué van chuyén cé quyén
t¥ chéi vide bsc hang 1én phuong tign d6 va coi nhu bén vén tai
vi pham hgp ddng phai chju trdcn 1hiém vat chat.

- Nghia vy quan trong nhit cia bén vin tai la vén chuyén
day di, nguyén ven s& hang héa d&n noi nhén an toan va giao hang
héa 46 cho ngudi nhan ding thai gmn, d;a di€m. Nghia vu 4p tii,
bdo vé hang héa doc dudng thudng dothd hbng hoac bén thué van
chuyé'n dam nhiém.

- Bén van tii c6 quyen kifm tra trgng thdi gid trj cia .ong
héa, cé quyen khong van chuyén nhing hang héa khéng ding nhu
ndi dung théa thudn trong hgp dong (vé ching logi, v& cdch thue
bao bi, déng goi v.v...); C6 quydn ddi cudc phi vin chuyén ding s
lugng di thoa thuan trong hgp dong.

b - Quyen va nghia vu cda bén thué vdn chuyén

- Bén thué vAn chuyén c6 nghia vy dua hang héa ding ching
loai, diing s8 lvgng nhy d4 théa thujn dén ding thai gi_,an, dia difmr
quy dinh.

- C6 nghia vy bao dam nhdng yéu chu vé ky thuit cia s& hang
héa cAn vin chuyén (bao bi, déng gdi, ky méd hifu, nhiung gify t&
cAn thist_khdc v.v...).

. Cé trdch nhiém thanh todn s8 tién cudc phi vin chuyén va
cudc phy phi cho bén vén tai theo ding thai han da thoa thuan
trong hgp dong va thanh todn cdc khodn ¢hi phi cn thiSt khic
trong qué trinh vin chuyén.

- Viéc x€p, 48 hang héa lén, xudng phuong tf&n van tai o6 thé
thudc nghia vy bén thué van chuyén, bén vAn tdi hoic bén thu ba
tdy theo sy théa thuan khi ky hgp ddng gida cic bén.

Khi ¢6 sy vi pham hang héa, tiy theo ndi dung cua sy vi
pham, cdc bén 6 the ap dungl cdc hinh thic trach nhiém vat chit
bab gom: phi tén chd dgi, bdi thudng hang héa bi mit, bj hu hing
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huy gidm phim chit, bdi thuding phuong tign vén tdi bj hu hong
va phat vi pham hgp dong. Nguyén tic bdi thudng thiét hai va
phat vi pham hgp déng phdi quan tridt phdp luat hidn hanh vé hgp
dong kinh t&.

- Vl TRi VA Y NGHIA CUA CONG TAC VAN TAI TRONG
NEN KINH TE QUOC DAN

Nganh vén tai déng vai trd réit quan trong trong nén kinh t&
quéc dAn N6 duge xem 1A nginh sdn xuft vat chit dic biet. Tuy
khéng tao ra sdn phim, nhung nd la bd phén quan trong khéng
thé thjfu dugc trong vige cfu thanh gis tri cia sin phAm. Khong
cf vén t3i, sdn phim sdn xuft ra khong dugc phan phéi va khéng
thé tdi sdn md rong. C6 thé néi : Nganh van tai chi€m vj tri cda
m{t khau chi yéu nhét, giip cho cde nganh khac hoan thanh t6t
nhiém vy cia g h.

- D6i vdi cong néng nghidp, van tai giip cho sdn phdm sin
xuit ra cé gid trj day da. _

- DGi véi xay dyng co ban, nganh v&n tii giip cho cdc céng
?nh duge thi cong ding thdi han, gidp tAp k&t vAt tu d&n tan

ién trudng dang thi cong.

- D6i véi luu thong phan phSi, né gép phan cung véi cai tidn
sén phdm givp hang héa ting thém gid tri.

Ngoai ra, né con gép phén thye hién cdc nhiém vy chinh trj
cia Ding va Nha nudc, nghia la dip dng duge yu cau thyc hign
cdc chu truong, chinh sich vé kinh t&, xd hdi v.v..

Vi vy, mudn phat huy vj tri vai tro quan trong trén, nganh
van tai phai sdm dva quan ly kinh t& vao né nép. Mot trong cdc
bign phdp quan trong 4€ ning cao trich nhidm cia nganh la phai
chi trong hang dAu cong tdc ky k&t va thyc hién hgp dong van
téi, td¥ dé né giip cho don vi thuadn Igi trong vide thyc hién céc
myc tidu kinh t& dat ra.
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- NHU‘NG NGUYEN TAC CAN QUAN TRIET KH1 LAP HUP
DONG VAN CHUYEN HANG HOA ‘o

Theo thong lé, cé quan h¢ kinh t&€ vdi nhau thi phai ky hgp -
dong d€ dinh ré trach nhiém v co 8§ xid ly khi xdy ra tranh chdp.
Vi vay, hgp déng phai ghi rd cin cd vao Phdp lénh HDKT ngay
28.8.89 cia Hoi dong Nha nudc va Nghi dinh 17 ngay 16.1.1990
cia HDBT v& chc qui ché€ vin taf phit hgp (duding b, dudng song,
‘duirmg bifn, aedny khang, ‘B¢ lujit hang hai) cing nhu vao che chi
tidu k& hoich v.v... Hgp ddng phdi dugc thoa thudn trén tinh than
binh didng, hgp tdc va phdi duge thd trudng hai bén dai-dién ky
chju triach nhiém.

I- Nguyén tic thu2 ché, nhan chd

Khi ky hgp d6ng, tic la hai bén di c6 sin yéu ciu va kha
ning ddp ung. D& tao thuan 1¢i cho nhau, hai bén duge phép thda
thuan thué chuyén (5T, 7T, 10T, 100T..}), thué chd hang lé, thud
chéd khodn tdng kh&i lvgng hang nhdt d;nh '

Thu# theo hinh thic nao phai ghi r6 vao hqp dbng, glu cy thé,
loai hang gdi vén chuyén, tinh ch&t hang héa (ky udt, d& va.. ),
don vj tinh (t&n, bao,..) DP8i vaéi don vi tinh néu chua zéc dinh
dugc, hai bén phai qui ddi theo qui dinh Nha nudc va dugc thda
thuan néu Nha nudc chua c6 qui dinh. Trong hgp dong van chuyén,
hai bén thuing khoéng quan tAm ghi cy thé vdo hgp déng nén din
d&n khé khan khi tinh cude, phi nhién ligu, v.v...

Can luu y:
- Ban van tai ¢ quyén khong nhan ché nhing loai hang sau:

+ Hang c¢Am luu théng, hang héa phai c6 gify phép luu thong
ma ban chi hang khdng cé hoac gify t& khong hgp 12.

+ Hang héa da cé 1énh cia Nha nude cim chuyén chd ngugc
chiéu.
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+ Hang héa ma bao bi khéng ding qui cdch, khdng ddm bao
an toan khi vAn chuyén.

+ Hang héa nguy hiém, cin cé thiét bj dic biét an toan va
d€ dam bdo dugc phdm chAt ma bén van tai khong c6 loai thi€t bj
dy, trd trudng hgp bén chii hang o6 kha nang cung cdp thit bj.

+ D8i vdi hang qua khé, qud nang, vugt kich thudc hoac qua
muc trong tdi cda phuong tién hojc qua muic chju dyng cia dudng,
chu, pha, bén chd hang cAn ban bac trude td 10 ngay dén 1 théng
vii co quan giao thong van tdi hofic bdn vAn tdi noi chd hang di.

+ Trudng hgp van chuyfn d6t xult cé tinh khén cdp theo 1énh
Thi tudng, Bd trudng Giao thdng vén tai hoiic Cha tjch UBND
cAp tinh, thi phai hodn thyc hién hgp dong van tdi da ky vdi céc
chi hang khdc va cé trach nhidm bdo cho chd hang 46 bift, ddng
thoi bédo cdo cd quan chi quin cia minh r6. Nhitng hang héa duge
tam hodn nay phéi dugc ti€p tyc vAn chuyén sau khi thi hanh xong
lenh 46t xuft.

Né&u vin chuyén dét xuit khdc nghia 1a khéng phai thi hanh
cdc lanh nhu trén bén van tdi chi nh4n chd néu o6 khd nang.
Trudng hgp nay, bén chi hang phai trd tham cho bdn van tii mét
khodn. tién do 2 bén thda thuin va ngodi ra, chd hang con phai
dai tho phi tén cho bén van tdi, vi vn chuyén 46t xuit lam 13 hop
ddng 43 ky vdi chd hang khdc.

- Ve tht ty wu tién vAn chuyén: Bén van tdi sé vAn chuyén
trudc d&i véi hang da c6 k& hoach vén chuyén dy tri trudc va da
ky hgp déng van tai. Hang gii trude holic xe xin trudc thi ché
trudc va nguge lai. Néu nhitu chi hang giéi hang hofic xin xe cing
mdt hic ma kha nang phuong tidn kh6ng dap dng thi vu tidn vin
tai phai duge thi hanh theo thd ty qui djnh nhu sau:

+ Hang tuoi sfng, hang d& bi&n chit (46i vdi vAn tii bling 0
td).
_ + Hang nguy hiém.
Z
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+ Hang thudng.
Ho#c d8i véi dudng bién thi:

+ Hang thudc logi vt tu chi y&u cia Nha nudc: ludng thyc,
phan bén, than, vit litu xay dyng, x&ng d"éu..'.

+ Hang phyc vy cdc chi tidu xust khéu.
+ Hang dé bi€n chét, nguy hiém.

+ Hang thudng. -

- Sau-khi 45 ky xong h¢p ddng, mubn yéu chu van chuyﬁn,
bén chi hang phdi lam gifly xdc bdo (giy phai duge thi trudng
hosic dai dién. xi nghid¢p van tai ky va d6ng d&u) trudc 48 gis. Da
xdc bdo néu c6 thay d8i, phii xdc bdo lai trude 36 gis. Bén van tai
phai xéc bdo cho chi hang bi€t s6 lugng va trgng tai xe cé thé
cung cip 24 gid trudc khi chi hang giao hang. Trudng hgp chi
bang lam gidy xdc bdo xin xe chim, n&u bén van tii khong chuin
bj kijp thi chdm nhit sau 24 gid phéi giao hang cho bén van tai.
Né&u chi hang khOng xdc bdo xin xe thi van tai khong chju trach
nhlem .

- Chu hang phai lam vAn don theo tﬁ'ng chuyén hang, viét ré
rang, khoéng tdy x6a, gach bd, viét thém, viét chong hay ddn chdng.
Trudng hgp sia chda, xéa bod... phai c¢é ky ching thyc cha dai dién
don vi da duge giac ky hgp dong. Chd hang phai ¢6 trdch nhigm
vé nhing didu minh ghi vao van don.

- Chad hang phai dinh theo vin don cac gidy t& khdc néu cic
co quan chuydn trach can kiém sodt. N&u khong thi phai chju trach
nhiém do hau qua 48 thi€u trén nhy: phdi chju phat chd dgi, hang
bj hu héng hofic hang bj tich thu vén phdi trd cudc. Ben van tdi
d€ thi€u gify t3 v@ mit giao thong hgp lé thi cing phal nhén mei
trdch nhig¢m do hau qua dé.

2. Nguyén thc giao nhan hang vin chuyén

Giao nhan hang héa nhanh, gon, t&t 1a biu hién thyc hién k&
hoach t&t, van chuy&n t8t, bdo quan tai sin Nha nuéc dugc chu
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ddo, nang sufit phuong tién duge khai thac hgp I¥, quan hg gida
van tai véi chi hang t6t. Quan trong hon nia 1a dé& dang qui duge
trdch nhiém cho hai bén. Musn vAy khi lap h¢p déng can luu .

- Hgp ddng phai &n djnh that cy th€ va chinh xdc dja diém
giao nhin (ghi ré6 phuong, xa, dudng phé...) dé khdong gy ling phi
va anh hudng dén k& hoach van chuyén, déng th&i lam co sd cho
vige tinh cy ly, tinh cudc va tinh nhién ligu. Dja difm giac nhan
12 noi phuong tién ra vao dugc an toan thuén tién (VD: van chuyén
g8 chi nhan & bai 2...) Néu vi dudng xa x&u, phuong tién khong
v&o dugc, chid hang phai sda dudng hosic t8 chuc x&p d3, giao nhan
hang tai noi cudi cing ma phuong tién o6 th€ vao duge. Trudng
hgp chi hang khong c6 hang ho#ic chua ¢6 hang € giao khi phuong
tién d&n thi sau 30 phdt (46i véi 6 t8), chi hang phii chitng nhgn
cho phuong tién vé hoic yéu cAu phudng tién chd them 1 gis, n&u
qud 1 gi0 ma b2n vén tdi khong dong ¥ thi chd hang cing phai
ching nhén cho xe v&, chi hang phai trd gid cudc cia loai hang
th&p nhat. Trudng hgp khéng tim dugc ngudi nhén bén van tdi sau
30 phiit xe d&n yéu ciu chinh quyén dja phuong xdc nhan phuong
tign c6 d&n. Bén van tdi c6 quydn tit chéi khéng nhan hang, né&u
chi hang giao khong ding loai hang ghi trong h¢p ddng, néu
phuong tign dugc dieu dong khéng thich hgp vdi loai hang fy.

- Hgp dong phai ghi ré6 phuong phdp gigo nhdn: nhan sao, giao
viy, ghi cy thé, trédnh chung chung.

Cé th€ qui udc tay theo tinh chit hang héa ma ghi ca vao van
ban hgp déng, cdc phuong thic giao nhan nhu sau:

- Thee trgng lugng, thé tich.

- Theo nguyvén ham.

- Theo nguyewn hao, nguyén dai, nguyén kién.
- Mdm nuoc phuong tién véin tdi thay.

- V.V
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Hang nhan nhy thé& nao, n&u giao ding nhu vay thi bén van
tdi sé khéng chju trich nhiém, k& ci néu c6 thidu hyt hesic hu
héng bén trong, d6i vdi hang nguyén dai, nguyén kién.

Hai bén cin ki€m tra ky ludng hang héa trude khi ti€n hanh
giao nhén hang 44 blo vé tai sdn Nha nudc va a8 qui trdch nhiém,
bén vin tdi chi y kiém tra trudc khi nhén hang, chi y bao bi va
déng géi ding qui cich khéng? c¢6 ky ma higu chua? Chi hang
chi y khi nh4n hang n&u thdy nghi v&n thi lap bién ban cung ky
xdc nhin d&€ lam co s§ gidi quydt, dong thdi gdi cho cg quan cép
trén d€ bdo cdo.

Theo nguyén tic: hang da dugce giao nhan xong, ¢6 xdc nhan
cdia hai ban thi bén van tii s& khéng chju trach nhi¢ém n&u hang
c6 sy hu hong, mit mat. N&u trong hgp dong vAn tai, hai bén cung
khong quan tAm ghi cy th€ phuong thic giao nhan, thong thudng
hay ghi nhén sac giao vay va khi c6 mft mat thi tranh cai va dua
d&n co quan trong tai kinh t& gii quyét, ve co s§ phip ly khong
chit ché rit khé gidi quyst. B

D6i vdi loai hang ¢6 qui dinh ty 1& hao hyt, hai bén phai can
e vho qui dinh Nha nude ma ghi cu thé vao hgp dong va van don.
N&u Nha nuéc chua cé qui djnh thi hai bén dugc thoa thuén, nhung
khdng dugc tuy tién lam- thiet hai tai sAin Nha nudc,

Trudmg hgp chd hang c6 ci 4p tai, thi phai ghi ré o6 4p tai
va nhi¢ém vy cy thé cia dp tai vao hgp dong va van don. Nguyén
tic, néu c6 dp tai, bén van tai khong chju trich nhipm hang mét
madt, hu hdng vi ngudi 4p tdi cé nhiém vy bao v¢ hiang héa cing
nhu gidi quyét cdc thi tuc lign quan d&n hang héa trén dudéng.
Nhung sé chju trach nhiém, néu didu khién phuong tién khéng
ding ky thuat, khong giip 43 ngudi 4p tai bao vé hang hda hoic
c6 hanh vi v& trdach nhiém khdc. Cac trudng hgp sau day, cha hang
phai e ngudi ap tai :

- Hang qui gia nhu kim cuong, vang bac;
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- Hang thijt, cd, hoa tuci, ddi héi di dudng phai udp;
- Stc vaAt s6ng cAn cho an doc dudng.

- Hang nguy hiém;

- Céc loai sing &ng, dan dugc;

- Linh ciu, thi hai.

Nhing loai hang khéc, tiy chi hang n8u xét thdy can thiét
thi cd ap tai, khong bt budc.

Trong hgp dong van tii, chd hang thudng xem nhe didu khoan
nay, tham chi khong xem hgp déng da in sin viéc chju triach nhiém
ot 4p tdi, nén khi c6 mAt mat hang héa, chi hang khong ddi boi
thudang duge.

Phai ghi r6 vao hgp déng trdch nhigm cia bén v4n tai vé vigc
lam vé& sinh phuong tién, chi phi chi hang dai tho. ‘

3. Nguyén thc x€p dd hang héa

X&p dd hang héa gip phan bdo vé t6t hang héa va phuong
tién, giip cho phuong tién ting vong quay vin chuyé&n, déng thoi
ting nang suat van chuyén.

Xét vé nguyén tic chung thi bén van tai phy trach x&p da tai

cdc dia diém c6 t6 chic x&p dd cia co quan giao thong vin tai

(b&n xe, tram trung chuyén, cdng, ké cd cdc xi nghiép, cdng, noéng,
 ]am trudng, cdc kho..) phi tén x&p d6 chi hang chju. Viéc giao va
nhin hang do chi hang dam nhiém. Trong trudng hgp chi hang
phy trach x&p da thi bén van tdi c6 trach nhiém huéng din vé ky
thuat x&p d3.

Tai cic dia diém cé chuysn tdi ma khéng c6 dp tai di theo,
bén van tai phdi xép dd@ nhung chi duge hudng chi phi néu tai dja
difm nay cd quan giao thdng van tai da c6 théng bdo trude.

Xép dd phai duge tién hanh ca ngay lan dém ké ca ngay 18
va chi nhat, chd hang phai bdo trudc 24 gig, khi xép d8 ngay &
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va chi nhit cAn ghi ré vao hgp ddng, tuy nhigén n&u c6 khé khan
v& bé&n bii, phuong tién bc d8, hai bén c6 thé théa thuan thdi gian
x8p d3 cho phi hgp vdi thyc t& va ghi vao hgp déng d& lam co s
tinh thudng phat. Day la quyén l¢i cia chi hang, nén chi hang
luén lubn phai quan tam.

Thoi han chufin bj x&p d3 d8i véi 6 t6 1a: mdi an xe d&n dja
di€m giao nh4n hang, néu chi hang dim nhidm thi phai bit dau
x€p d@ sau 30 phit, d6i vdi dudng séng 1a 3 gis, duong bién la 2
gi0 sau-gi¢ bén vin tai bdo phuong tién d&n b&n. Hai bén can qui
dinh va ghi vao hgp dong thdi han nay d€ c6 co sd tinh phat chs
dgi khi da qua thdi gian chufin bj, thyc t& néu c6 khé khiin vé thud
mudn huy ddng nhan cong, hai bén dugc phép thudng lugng kéo
dai thém thoi han chuin bj va ghi r6 vao hgp dong (ching han 1/2
ngay d6i véi 6 td holic salan...)

Tay ting logi phuong tidn vi loai hang, trong trudng hgp nha
nu6c chua ban hanh dinh mic cy thé, thi hai bén duge thda thuan
dinh mudc thich hgp ghi vao hgp dong va van don, can cd vio dé
ma &n dinh thoi gian xép dd. Can chd y cé thudng phat dé nang
cao trach nhi¢m va dong vién khuyé&n khich.

4- Cudc phu phi vin tai va cdch thanh todn

Trong van tai ngoai gid cudc chinh, bén van tai con duge thu
cdc khoan phy phi van tai (n€u c6) theo th€ 1 hién hanh nhu: phi
ton diéu xe (dudng song goi 1a huy dong phi), cuéc qua pha, chi
phi chuyén tai, phi tdn vat dung chén 16t, chudbng cii, gis chénh
lgch xang, dau, 1& phi b&€n d6, ké khai gid tri hang héa, cing phi,
hoa tigu phi... -

- Tién cudc duge tinh theo gid cude qui dinh cda nha nudc,
cin cu theo loai hang, loai dudng phi hgp. Trudng hgp cy ly chua
xdc dinh dugce, hai bén phai ldy y kién cia co quan giao théng van
tai Tinh, Thanh phé tryc thudc trung uong hofic B8 Giao thong dé
xdc dinh r6 cy ly noi ludng tuy&n 46 gip tré ngai (cAu, dudng,
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long song...) khong di duge, d€ 1am o s6 thoa thuan ludng tuyén
khdc.

- N&u thué ca chuy&n hosc thué cd ham thi chi hang phai trd
cudc ca chuy&n hogc cd hAm, thué theo khdi lugng hay trong lugng
hang thyc t€ di vAn chuyén hoac thué chd sdic vt sdng khong
phii déng chudng cii thi udc tinh theo dau sic vat.

- N&u quang dudng d&n dia diém lay hang qud 3 ciy s ma
xe chay khong thi bén chi hang phai trd cho bén van chuyén mft
khodn phi t6n goi 1a phi t8n digu xe, k€ tir cay s thut tu, phi tén
dfeu xe tinh ca lugt di va lugt ve, mbi lugt bing 50% gid cudc
dudng dai cia loai hang cdp bic thdp nhit (trong dudng sdng) huy
dong phi duge tinh t¥ cay s§ the 3 ddi vdi phuong tién cg gidi va
cay s6 thi 2 dsi véi phuong tién thd so. Trudng hgp thyc hign ké
hoach van chuy&n nhi2u chuyén lién tuc trong mft thdi gian, bén
vAn tai cing chi thu phi tdn df8u xe (huy ddng phi) 1 &n, chd
hang cé trach nhiém b6 tri chd 48 phuong tién va noi &n ngi cho
bén van tai.

- Qua thyc t& nhan thdy ring hai bén cin luu y ghi 16 vao
hgp dong viec tinh phat phudng tién bj chd dgi hodic tra tién cong
nhan cho dgi... d€ gép phan nang trdch nhiém hai bén. Viéc tinh
tfen phat nay phai cin ot vho gid qui dinh cdia Nha nuéc.

- Do dac difm cia nganh van tai: xe lan bdanh dugc xem la
san xuft ra sin phim va hoat dong khong duge Nha nudc cip v8n
luu ddng nén ben van tdi duge thu ngay cudc phi vd phy phi, sau
khi di nhan xong hang héa va lam xong gidy van chuyén, chd
khong phai chd chd xong va lam xong phi€u giao nhan hang, c6
xdc nhan cda hai bén r6i mdi thanh todn, cu thé nhu sau:

+ D6i véi hgp dong van chuyén timg chuyén thi thanh todn
ngay trudc mdi chuyén.

+ P6i vdi hgp déng van chuyén hang qui, hang thing hoic
nhigu chuyén lién tyc trong th&i gian trén 10 ngay thi thanh toan
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trudc 10 ngay 1 fn (nfu vin chuyén bling & t&) va thanh todn
chim nhdt 3 ngay sau khi vin chuyén xong hang héa cia mdi
chuy&n (48i véi dudng sdng).

. Né&u cdng vipc x€p 48 do bem vAn tdi phy trdch, bén chi
hang phai thanh toés phi tén x&p d8 cing mét hic vdi thanh toén
cwdc phis Trodng higp o6 esc phy phi doc dudng va chc bén &,
bén win tii phii c6 ching t va chi hang phii thank toén lai sau
khi nhin hang.

« Vidc thanh todn phéi ciin c¢ vio thé 18 thanh todn cia ngin
hang ma chon hinh thic thich hgp. N€u hén chi hang la ty nhén
khéng c6 thi khodn & ngn hing thi o6 thé thanh todn bling titn
mit. Trude mbi chuy&n van thi bén vin tai phai gii van don cho
ngan hang 4 nghn hang lam co 88 giip thanh todn cude phy phi
vi vin don !4 ching ti duy nhit 36 lam co s3 thanh todn cudc phi.

- Chié hang thanh todn chm phai chju phgt lai theo thé 1&
ngin hang.

- Trong viéc thyc hign hgp 8dng vAn tii, thudng chi hang hay
gi? tidtn cudc 4€ khfu tr¥ bdi thudng hang héa bj hu héng mét
mét. Dfdu nay trdi vdi qui dinh ciia nha nudc vd hgp dong van tii.

5. Nguyén thc bdi thuing va phat vi pham hgp ddong

Bén nao trong quéd trinh thyc hién hgp dong 3£ xdy ra vi pham
hgp dong s& bj phat vi pham ch&é 46 HDKT va néu xép dd chim
hotic dua phuong tién dén l&y hang chim thi phai p]mt bbi thudng
phi tdn chd dgi theo qui dinh Nha nudc.

- Hang héa vAn chuyén'bj mAt sé phai bdi thudng theo gis thi
trudng ty do & th¥i diém noi hang d&n.

- Hang héa vAn chuyén bj hu héng néu:

+ Thudc loai hang khong sia chia duge nhu luong tf:q’c, thyc
ph&m, ndng 1am, thé san, thiy sin bj gidm phdm chit thi dya trén
co 83 phdm ch&t hang héa khi nhan chd va khi giao hang ma hai
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bén thoa thudn ty 1& bdi thudng. Néu khéng théa thudn duge thi
hai bén ydu chu cd quan chuyén mon gidm dinh vi xdc nhén ty ¢
bdi thudng.

+ Thudc loai cé thé sia chia duge nhu mdy méc, dyng cy,
phy tiung.. thi chi hang s@a chia, bén vén tai dai tho phi t8n.
Né&éu sita cha xong ma vin khong phyc hdi dugc nhu ci thi bén
vin tdi phai bdi thudng theo logi hing hu hong khdéng sia chia
dugc.

- Hgp déng phdi ghi rd trich nhigm vat chft cia hai bén -
nhung vidc gidi quy&t tién bdi thudng va thanh todn cudc phai tdch
. riéng. Nguyén tic khong dugce tri ng nén hai bén phii ddi héi giai
quyét cho kjp thai, khoan nao ra khoan dé.

Trudng hgp hang khéng déng géi, khai khong ding sy thét,
bén chi hang phai chiu phat bling 20% 88 tién cuéc phai tra.

Can chi y -d€ o6 oo 88 phdp ly gidi quy&t tién phat va boi
thudng moi vidc gi xady ra trong qud trinh vAn chuy&n va giao nhan,
2 bén déu phdi lap bien ban minh ching.

8- Céc truong hgp duge midn bdi thuing, mién cudc phi

a- Bén vin tdi ¢6 trdach nhidm bdo quan t8t hang héa vén
chuydn nhung ndu gip cic trudng hgp sau thi s& duge xét mién
gidm boi thudng. )

+ Thidt hai vi tai nan, hoic do thién tai giy ra ma bén vin
tai d& chudn bi moi phuong tién 42 phong va da cf géng hét sdc
phong ngia nhung khong khic phyc duge;

+ Hang héa déng géi, da dude qui udc giao nhdn theo s& lugng
ma khi tra hang, thing hang bao bi nguyén ven, dfu cip chi, gin
xi, niém phong, dai kién khéng thay 48i, nhung hang héa bén trong
bj thiet hai hoic hu hdéng;

+ Ngusi dp tdi (ndu cé) khéng lam tron nhigém vy bao quin
ghi trong hgp déng va van don;
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+ Hang héa phdi hiy boé doc dasng hofic bj truy thu, trung
dyng do 1¢nh cia Nha nudc;

+ Ky mi hi¢u ghi thigu hofic sai;

+ Hang héa ty bién chat, hu th&i, bc hoi hojc gidm phim
chit trong trudng hgp phudng tién b cdc cd quan ki€m sodt cia
Nha nudc gi? lai qud thdi han vn chuyén ma khong do 18i bén
van tai; -

+ Hda hogn khéng do 18i bén vAn tai;

+ Cfp citu sinh mang ngudi, phuong tién va hang hoéa; -

+ Suc vat chét khéng do 18i ben vAn tai;

+ Hang héa bj mit mat hu héng do 18i cda chi hang;

b- Chié hang sé dugc mifn cudc phi vé- phy phi trong cédc
trudng hgp sau:

+ Hang bj mit trong nhing trudng hop ma bén van tdi chiu
trich nhidm bdi thudng; _ >

+ Hang bj mit mdt, hao hyt do thidn tai, di cff ghng phong
ngia khic phyc khéng duce. -
+ Phan hao hyt qué ty 1 d5i vdi hang héa c6 dinh ty 1 hao
hyt. ' .

- Can chi y hai bén ky hgp ddng khong dugc tiy tién xét cho
mibn gidm. Mu6n mién gidm phéi o6 day dd ching ly kém theo.
Trudng hop hang bi mAt, bén vAn tai'da gidi quyst bdi thung hoéc
chwa gidl quy&t, nhung sau 46 tim lai dugc thi bén chi hang phai
nhan 8§ hang nay va phai trd bdi thudng n&u di nhén.

- Nguyén tic bdi thudng la phai bdi thudng bang tién, khong
thye hién bang hién vit.

. Cac trudng hop sau day sé dugc mién tidn phat chd dgi.

+ Bao lyt mua to, khong didu dugce phuong tién van tai, khéng
xép d3 hang dugc;

+ Ludng dudng bi tam cim, bj dch tdc giao thong.
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+ Phuong tién van tai bj trung dyng, cOng nhan phai di lam
cdng tdc khdn cAp theo l&nh ditu dong cia co quan Nha nudc c6
thfm quyén.

7- Thoi higu hgp ddng

Hgp d8ng phai ghi ré thdi gian higu lyc thi hanh , vi né cb
nhidu tdc dyng:

+ Gitip cho hai bén phfin 44u hoan thanh ding thdi han hgp
dong.

+ Lam cd s xem xét bén ndo vi pham hgp d'bng d€ trong tai
kinh t& xu¢ ly ding.

+ Giip cho hai ban d& cao duge tréch nhiém cia minh d6i
véi hgp dong, khong 48 ling phi phuong ti¢n, nhién lipu, hang héa.
Lam &n o6 tinh todn d&n hi¢u qua kinh t& va giip 43 nhau.

+ Gidp cho vidc thyc hign chi tidu van chuy&n, chi tidu vat
tu, nguyén li¢u, hang héa an khdp véi nhau.

Thoi higu cia hgp dong van tdi chi yéu néi d&n théi hyn van
chuyén. Nguyén tdc tinh thdi gian vn chuy&n la tit Wic hang hoa
duge xép xong vao phuong tién d&n hic phudng tién d&n b&n trd
hang. N&u bén van tai dim nhan ca vigc x&p dd thi thii gian x&p
hang d b&n di va dd hang & bén d&n dugc tinh vao thai gian van
chuyén. Bén vén tai c6 trich nhiém v@n chuyén hang héa ding
theo thdi hgn ma hai bén da théa thuin vdi nhau trong hgp dong
vi bén chd hang phm dam béo o6 hang héa cho bén viin tdi vin
chuyén.

Can chu y d& cho thai han van chuy&n dugce hai bén théa thugn
trong hgp dong thyc hién t&t, hai bén ky hgp ddng phai can cu
theo tung loai dudng, cAu, phuong tign vAn tdi va tinh chat tung
loai hang ma 4n dinh cho chinh xdc va cy thé, phai trdnh khuynh
hudng sau: '
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- DEi vdi bén vin tdi, nén sip x8p ditu phuong tién b k&
hogch, bift chi ddng ddp ¢ng duge nhu chu cta chii hang, nhiit 1A
chi hang c6 k& hogch vén chuyén duge bdo trude. Khong nén didu
phuong tién cho céc chd hing ngoal k& hogch trudc trong khi céc
chi hAng trong k€ hogch chwa k§ dugc hgp ddng, mic di dang cb
ytu clu v.v..

Hgp ddng duge kj va' thyc hién phii trén co 83 binh ddng va
cing chju tréch nhiém. Do &6 khi hai bén thda thugn duge thai
gianv&nchuyﬁnl&phiicﬂgﬁngthﬁchién,cékhékhﬁnphﬁi kip
thyi ban tim bign phép gidi quyst, khong bén ndo dugc don phuong
hiy bdé va wia d8i hgp ddng. )

Thyc hién hoan t&t hgp ddng hai bén ky hgp ddng phai hop -
thanh 1y HD 48 téng k&t cOng vide, rit ra kinh nghi¢m cho hgp
dong sau, ddng thdi ting thanh todn cb¢ khodn cudc phy phi, tian
phat, bdi thudng va didu chinh nhl!nl khodn thu thia thiSu n&u
6 trong qué trinh thyc hign hgp ddng. Bitn bin thanh Iy la co.83
phép 1y xdc nhin tréch nhidm gidi quydt cia mdi bén 46i véi céc
tdn tei wau khi thyc hign hgp ddng, do d6 hai bdn phdi ban beg
ky, xéc djub s8 ligu va trich nhipm that cy thé, chinh x4c. Bén
van tai chiju tréch nhifm ché tri mdi chi hing d&n dy hop thanh
I¥ vio mot thdi gian vA dja difm dy kifn trong hqp-.dio._.‘.g;

D€ tranh cho don vi thigt hei trong qué trinh vin chuyén, céc
don vi vAn tdi cing nhy chi hang cin mua bdo him (ky hgp ddng
bdo hiém vdi chi nhdnh bdo hidm) d&i v8i logi hang quan trong
hotic tri gis hang héa vim chuyén khd 19n.

8- Nhing viéc cn luvu ¥ khi ky hgp ddng.

- Hop dong phai dugc thil trudng don vi cia hai bén ky thn
va déng ddu. N&u vi mdt vai dfau khoan ma hai bén chua théng
nh&t thi ghi vio hgp ddong, mbi bén vin odn bdo lwu quan diém
ctia minh, thi hai bén vAn ky hgp d0ng véi cAc dftu 44 thng nhAt,
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cdn nhing ditu chua th8ng nhit nén ghi ré6 vio hgp ddng y kién
béo luru ciia hai bén bdo cdo co quan chd quan, ddng thii lam gii
trong tai kinh t& xem xét giip 48.

- Trong tinh hinh hidn nay, cic doanh nghit¢p vin tai (Nha
nudc va t4p thd...) thudng khoén vin chuyén cho ting ddu phuong
tien (k€ cd khodn cho di khai thdc hang), nhidu chi hang hay ky
tryc ti€p vdi l4i xe, chd thu..., khéng ky v8i don vj vAn tai. Va
nguyén tic cia hgp déng 1A khéng ding, nhung quan trong hon 1
khi cé tranh chfip xdy ra (nhuv m#&t ma4t hing héa...) thi don vj vAn
tdi chd quan kh6ng chiv tréch nhiém gidi quy&t v co quan trong
tai cing khdng xem xét, gifi quyft duge, do hgp déng khong phai
hai phdp nhan ky véi nhau. Vi viy chi hang nén kién quyft trdnh
kiéu ky hgp dong trén. Luu ¥ vide k¥ hqp ddng theo gify gidi thidu
cling khong ddm bdo nguyén thc.

- Soan thdo bin hyp @  ¥3f-m0{ dung that cy th§ v& loai
hang, kh6i lugng, phuong thite ciag nhan cy thé, ty 1& hao hyt, dp
tdi, gid cudc vh nén cé tréch Wkdm vit chst (thudng phat...) d€
hai bén cing c6 triach nhidm 48i vdi hgp ddng vit khi o6 tranh chhp
dua d&n co quan trong tai thi vide xem xét gidi quyét sé thusin igi,
r6 rang. Chi hang cAn trénh tu twdng ki hgp ddng vAn tai midn
sac c6 duge phudng tién vén chuyfn theo ydu cAu ch3d hang cia
minh, trong khi ndi dung hgp ddng quéd don gian chi thé hién duge
kh8i lugng hang van chuyén, gid cid thanh todn va ngudi dai dién
1a ai ky vao cing duge, thi rit rdc rSi khi c6 hau qui xdy ra.

- Hgp ddng ky xong ngodi céc bin hai bén gid, can phai gdi
thém cho NgiAn hing ma hai bén cé mé tii khodn 48 lam co sd
cho vay va thanh todn.

- Trong qud trinh thyc hién hgp dong, n&u c6 phst sinh thém
chc sy kién mdi nhu d8i dja diém giao nhan, thay 48i logi hang,
chd kho... thi hai bdn cAn lam phy lyc hgp ddng cy thé, r6 ring,
trinh khéng nén thda thuin bling miéng, s& khong cdé co sd gidi
quyé&t khi c6 tranh chép.
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- DY THAO MAU VAN BAN HOP DE‘JNG VAN CHUYEN
HANG HOA
CONG HOA XA HOI CHU NGHIA VIET NAM
Poc 1ap - Ty do - Hanh phic

HOP DONG VAN CHUYEN HANG HOA
Hgp adng sb6:.... IHDVCHH

. Can ot phép lenh HDKT ngdy 28/9/1989 cdia Hoi dopg Nha
nudc va Nghj dinh s& 17 nghy 18/01/1990 cia Hoi ddng BY trudng
qui dinh chi tigt viéc thi hanh phdp lgnh HDKT.

- Can ct... (cdc véin bin phdp qui vé vén tai hang héa cia
nganh hodc dja phuang néu c6).

-Cancﬂvholuthéathuancuahmbén
Hém nay, ngay... thing.... na

Tai.oocnnn . (ghi dja di€ém ky ké't).
Ching tbi gbm cé:

B&n A (chu hang) -~

- Tén doanh nghiép (holic co quan).......... .
-Pjachi..............

- bién thoai............. .
.- Tai khoan 88............ ..

M& tai ngin hang..............
Dai dién la 6ng (ba).............

Chdc VY..cooever oo

- Gifly Gy quyén sd.... ... (n&u c6)
Vi€t ngay... thang.... ndm....
Do...ccooeern. Chuc Vy...ooeener ky
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Bén B (chi pbhudng tign)

- Tai khodn 6............... '
M3 tgi mgAn hang.............

- Dai dign 1A 6ng (ba).............

Chde wy..............

- Gify Gy quydn 8d.............. (n&u cd)
Vi&t nghy... théng.... nAm....
Do............. Chuc wy............ .. ky

Hai bén thong nhAt théa t.hutn ndi dung hgp ddng nhu sau:
Didu 1: Hang héa vin chuyén
1) Tén bang: Bén A thué b2n B vAn tidi nhdng hang héa sau:

2) Tinh ch&t hing héa:

Bé&n B cin lvu y bio ddm cho bén A nhing loai hang sau duge
an todn:

- weeeer. 12 hdng cAn gi® tudi sng....
. e cAn bio quén khbng d€ bi¥n chAit...
SN 1 logi hang nguy hiém cAn che day hotic 4€ rieng...
- e logi hang dé& va.
e, la loai hing cAn trdnh ning...
e 12 logi sic vgt cAn git sdng binh thudng...

3) Pon vj tinh don gid cudc (phadi qui d8i theo qui dinh cia
Nha nudc, chi duge ty théa thuin nfu Nha nudc chua cé qui djnh).
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Didu 2: Dja difm nhfn hing vd gioo hang

1) Bén B dua phuong tién 46n nhan hang tai (kho hang) o5
nhd.., dudng ph§ (dia danh)... do bén A giao.

(Chd y: Dia diém nhin bhang phai 1a noi ma phuong tién van
tdi c6 thé vao ra thujn ti¢n, an todn).

2) Bén B giao hang cho bén A tai dia di€m.... (c6 thé ghi dja
diém ma ngudi mua hing bén A 85 nhin hang thay cho bén A).

Didu 3: Dink lich thdi gian giao nhin hang

STT| Ténhang Nhin hing Giao hikng

S8 Dia Thii 7.1 Dia Thin
ong |-dm | gisn | png | didm | gian

Ditu 4: Phuung titn vgn tdi

1) Bén A ybu ciu bén B win téi s5 hing trén blng phudng
tidn... (xe tai, tau thiy, mdy bay v.v..) ‘

Phdi c6 nhdng khi nang cin thi€t nhu:

- T8c 40 phai dat... Km/gid

- C6 mdi che (bling...)

- 86 lugng phuong tign la... '

2) Ban B chju trach nhlem vé ky thugt cho phuong tién van
tai d& bdo dim vAn tdi trong thai gian la: :

3) Bén B phdi chufin bj day da gify t3 cho phu'ong tign di Jai
hop 1 trén tuyén giac thdng d6 d€ vAn tai 96 hang héa d4 théa
thudn nhu trén va chju mei hau qui W gidy td phdp Iy cia phu‘ong
tidn v4n tai.



4) Bén B phai lam v§ sinh phuong tién vaAn tai khi nhan hang,
chi phi v& sinh phuong tign vAn tai sau khi giso hang bén A phai
chju 1a... dong.

5) Sau khi bdn B dua phuong tién dén nh@n hang ma bén A
chua c6 hang d€ giao sau:... phdt thi bén A phéi ching nhdn cho
bén B dem phuong tign vé (t¥ 30 phit d&n 60 phit c6 thé ddi ve)
va phai trd gid cudc cia loai hang thip nhit vé gid vAn tai theo
doan duiing da hgp dong. Trudng hgp khong tim thdy ngudi dai
dién cda b2n A tgi dija difém giaoc hang, bén B ch¥ sau 30 phit c6
quyén nhd Uy ban nhAn dén co sd xdc nhdn phuong tign c6 dén
roi cho phuong tidn v& va yéu chu thanh todn chi phi nhu trén.

6) Ban B o6 quyén t¥ chSi khong nhin hang n&u bén A giao
khéng ding loai hing ghl trongvAn don khi xét thfy phuong tién
dieu dong khong thich hgp véi loai hang d6, c6 quyén bit bén A
phai chju phat..% gid trj t8ng cudc phi (tuong duong trudng hgp
don phuong dinh chi hgp dong).

7) Trudng hop bén B dua phuong titn d&€n nhin hing cham
80 vdi lich giao nhan phai chju phat hgp dong la... dong/gis.

Ditu 5: V2 gidy t& cho viéc vdn chuyén hang héa

1) Bén A phai lam gifly xdc béo hang héa (phai duge dai dlen
bén B ky, déng dfu xdc nhdn) trudc 48 giv, nfu cé thay d8i phai
lam gify xdc bdo lai trudc 36 gid) so vdi thai difm giac hang.

. 2) Ben B phai x4c bdo lai cho bén A 88 lugng va trong tdi céc
phuong tién cé thé didu ddng trong 24 giv trudc khi bén A giao
hang. Néu bén A khong xdc bdo xin phudng tin thi bén B khong
chiu trdch nhigm. '

3) Bén A phai lam van don cho ting chuy&n giao hang ghi rdé
tén hang va 88 lugng (phdi viét rd rang, khong tdy xda, gach b,
vift thém, viét chdng hay ddn chong...Trudng hgp cAn sia chila,
x6a bé... phdi o6 ky ching thyc). Bén A phii cé trach nhigm vé
nhing ditu minh ghi vao vin don giao cho bén B.
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4) Bén A phai dinh kdm vAn don vdi cdc gify t& khéc cin
"thi€t d€ cdc oo quan chuyén trich c6 thé€ ytu cAu xuft trinh khi
kiém sodat nhu:

- Gily phép luu théng loai hang héa dic biét.

- Bién lai cdc khoan thu€ da déng.

Né&y khong o6 du cdc gify t¢ khic cAn thigt cho viée vén
chuyén loai hang héa d6 thi phéi chju trdch nhiém do héu qua 48
thifu trén nhu: phai chju phat chd dgi la... ddng/gid, hang d& lau
c6 thé bi hy hdng, trudng hgp hang bi tich thu vdn phai trda dd
tiéen cudéc di thoa thuin. _

5) Truong hdp xin van chuyén 4dt xusit hang héa: Bén B chi
nhan chd néu cé kha nang. Trudng hgp ndy bén A phii trd thém
cho bén B m{t khodn tién bling ... gié cudc vAn chuydn, ngoai ra
odn phai chi phi céc khoén phi t§n khéc cho bén B k& ca tién phat
do didu dong phuong tign vén tai 4ot xust lam 18 cic hgp dong 44
k¥ vdi chi hang khidc (n8u c6). Trit cde trudng hgp bén A c6 gla'y
ditu 46ng vAn chuyén hang khdn cfp theo l¢nh cia Chu tich Uy.
ban nhan dén cfip tinh hofic By trudng By giao théng vAn tai trd

en thi khéng phii ndp cic khodn tién bdi thudng vA chc phi tén
dé.

Dfeu 6: Phiong thitc gioo nhgn hang
1) Hai b&n théa thudn nhin hang theo phuong thdc sau:

Luu y: Tuy theo tyng loai hang va tinh ch&t phuong tign van
tai ma théa thugn giao nhidn theo mét trong cic phudng thuc sau:

- Nguyén dai, nguyén kién, nguydn bao.

- Theo trong lugng, thé tich. '

- Theo nguyén ham hay container.

- Theo ngin nudc cia phuong tién vin tdi thiy. :

2) Bén A dé nghj bén B giao hang theo phuong thac:... (c6 thé
nhaAn sao giao vay).
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Di®u 7: Trach nhigm xép do héng héa

1) Bén B (A) c6 trdch nhi¢m z&p da hang héa.

Chi y:

- Tai dja di€m c6 th€ t§ chic x&p dd chuydn tréch thi chi phi
x8p dd do chi hang (bén A) chju.

- Trong trudng hgp ché hiang phy trdch x8p d3 (khong thus
chuyén trdch) thi b&n vin tii o6 trdch nhiém hudng din ve ky
thuat x&p da.

2) Thai gian x&p d3 gidi phéng phuong tién lA... gis.

Luwu y: N6 cAn xép d8 vao ban dém, vao nghy 1& vh nghy chd
nhit bén A phdi bdo trudc cho bén B 24 g3, phii tra chi phi cao
hon gis hanh chink ... ®ng/giy (t&n).

3) Muc thudng phat:

- Néu x&p da xong trudc thdi gian qui dinh vA an toAn thi
bén... 8¢ thudng cho bén... s§ tidn la..ddng/giss.

- Xép d3 cham bj phat la.... ddng/giv.

- X&p do hu héng hang héa phii boi thudng theo Fid thj trudng
ty do tai dja diém bSc x&p. .

Diku 8: Gidi quyst hao hut héng héa

1) Néu hao hyt theo qui dinh dudi mtec.. % téng s6 lugng
hang thi bén B khéng phai bbi thudng (muc nady c6 qui djnh cia
Nba nudc phai 4p dyng theo, n&u khong hai bén ty théa thudn).

2) Hao hyt trén ti 18 cho phép thi b2n B phai bsi thudng cho
bén A theo gid thi truding ty do tai ndi giao hang (dp dyng cho
trudng hgp bén A khong cd ngudi 4p tai).

3) Moi sy ki2n mAt hang ban A phdi phat hién va lap bitn
bdn trudc va trong khi giao hang, n&u ding thi bén B phai ky x4c

nhdn vio bién bén, nhin hang xong nfu b2n A bdo mAt m4t, hy
héng bén B khdng chju trdch nhiém bbi thudng.
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Ditu 9: Nguoi &p tdi hang héa (n¥u cin)

1) Bén A ci... ngudi theo phuong tign d€ dp tdi hang (c6 thé
ghi ré ho tén). .

Luu y: Cdc truong hgp sau dAy bén A phii cd ngudi 4p tai:

- Hang quf hi®m: vang, kim cuong, d4 qui...

- Hang tuci sdng di dudng phdi udp.

- Sic vt séng cAn cho &n doc dudng.

- Hang nguy hiém.

- Céc logi sing &ng, dan dugc.

- Linh cdu, thi hai...

2) Ngubi 4p tai o6 trdch nhidm béo v@ haing héa va gidi quydt
cdc thu tyc kifm tra lién quan d&n hing héa trén dudng van
chuyén.

3) Bén B khong phéi chju trdch nhi¢m hang m&t mdt nhung
phii c6 trich nhim didu khién phuong tién ding yéu chu kj thust
48 khéng ghy by hong, mit mat bang héa. NEu khéng gitip 48 hojic
didu khidn phuang tién theo yéu cAu cia ngudi dp tdi nham gid
gin va bdo v hang héa hofic c6 hanh vi v0 trich nhidm khéc lam
thi¢t hai cho bén chi hang thi phai chju trdch nhi¢ém theo phan
18i cia minh. '

Pitu 10: Thanh todn cudc phi von téi

1) Tién cudc phi chinh ma bén A phai thanh todn cho bén B
bao gbm: '

- Loai hiing thd nhAt la.. déng.
- Loai hang thdt hai la... ddng.
- V.V,

Luu y: Cudc phi phai dya theo don gid Nha nudc qui dinh,
néu khéng c6 mdi duge ty thoéa thuln.

+ T8ng ofng cudc phi chinh la... déng.
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2) Tién phy phi vAn tii bén A phdi thanh todn cho bén B gém:

- Phi t8n didu xe mét sf quang duéng khong chd hang la...
dong/km. - '

- Cudc qua pha 1a... dong.

- Chi phi chuyén tai 1a... ddng.

- Phi t6n vat dyng chen 16t la... déng.

- Chubng cii cho sdc vit la..dbng.

- Gid chénh léch nhiédn lidu téng cdng la... dong.
- L2 phi bén 48 phuong ti¢n la... Jﬁﬂg

- K2 khai tri gid hang héa hét... déng

- Cang phi hét... dong

- Hoa tiéu phi hét: v.v... dbx—lg.‘

4) Bén A thanh todn cho bén B biing hinh thdc sau: (C6 thé
la chuyén khoan, tién mat, bang hién vat...)

Ditu 11: Pang ky bdo hiém

1) Bén A phai chi phi mua bdo hiém hang héa.

2) Bén B chi phi mua bdo hiém phuong tién van tai véi chi
nhdnh Bao Viét tai... trong chuy&én chd hang nay.

bitdu 12: Bién phdp bdo dam thic hign hgp dong (néu can)

Ditu 13: Tréch nhiém do vi pham hgp dong

1) Bén ndo vi pham hgp déng, mét mat phii tra cho bén bj
vi pham tién phat vi pham hdp d6ng, mit khdac n&u cé thidt hai
x3y ra do 16i vi pham hgp d3ng din d€n nhu m4at mat, hv hdéng,
tai san phai chi phi d€ ngin chin han ché thigt hai do vi pham
ghy ra, tién phat do vi pham hgp dong khdc va tién bdi thudng
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thi¢t hai ma bén b vi pham di phéi tré cho bén thd ba 1A hiu qua
tryc tidp clia sy vi pham nay gy ra.

2) N&u bén A d6ng géi hang ma khéng khai-hofic khai khong
ding sy that W s§ lugng, trong lugng hang héa thi bdn A phai
chju phat d&n...% sd tién cudc phai trd cho 16 hang d6.

3) N&u ban B c6 18i lam hu héng hang héa trong qud trinh
vAn chuyén thi:

- Trong trudng hgp c6 th€ sita chia dugec nu bén A di tign
hanh sia chia thi bén B phai dai the phi tdn.

- Néu hu hdng d6n muc khéng con khi ning sia chda thi hai
ban thoéa thudn muc bdi thudng hofic nhd cd quan chuyén mén gidm
dinh va xdc nh¢n ti 1 bdi thudng.

4) N&u bén A vi pham nghia vy thanh todn téng cudc phx van
chuy&n thi phai chju phat theo mdc 1ai sufit cham tra cua tin dung
ngAn hang la:... % ngay (hokc thdng) tinh tI ngay h&t han thanh
todn: ‘

5) Bén nao 43 ky hgp dong ma khong thyc hién hgp ddng
hodic don phuong dinh chi thyc hi¢n hgp déng ma khéng cb 1y do
chinh dang thi s& bj phat tdi ..% gid tri phan tdng cude phi du
chi (cao nhat 12 12%).

6) N&u hgp dong nay c6 mdt bén nao dd giy ra dong thoi
nhi¢u logi vi pham, thi chi phai chju mét loai phat ¢ s8 tién phat
3 muc cao nh&t theo cdc muc phat ma hai bén di théa thugn trong
hgp déng nay, trir cdc logi trach nhiém bdi thudng khi lam mit
mét hofic huy hdng hang héa lic van chuyén (Dya thec tinh than
didu 23 nghj dinh s§ 17-HDBT..)

Ditu 14: Gidi quyst tranh chlip hop ddng

1) Hai bén can chi dong thong bdo cho nhau biét tién 46 thuc
hién hgp dong. N&u o6 vin d& bat 1gi gi phédt sinh, cdc bén phai
kip thdi théng bso cho nhau bi&t va tich cyc ban bac gidi quyét

239



trén cd sd thoa thuain binh ddng, cing o6 Igi (chn lap bién ban ghi
toan by nfi dung sy viée va phudng phdp gidi quyét da dp dyng).

2) Trudng hgp céc bdn khdng ty gidi quyst xong duge thi
théng nhit s8¢ khifu ngi tdi co quan Trong tai kinh t&... 1a t8 chdc
o6 di thAm quydn gidi quySt nhdng tranh chdp trong hgp dong
nay.

3) Chi phf cho nhing hoat ddng ki€fm tra xdc minh va 1¢ phi
trong tai do bén o6 18i chju.

Ditu 15: Cac théa thudn khéc, néu can
Ditu 16: Hi¢u lic cia hop dong

Hgp ddng nay c6 hiu lyc tir ngay............ .
Dén ngay............ .

Hai bén s& t6 chdc hop va 14p bién bén thanh ly hgp déng
nay vao hic.......... ... gid nghy...

Hgp dong nay duge lam thanh... ban, c6 gid trj nhy nhau, mdi
bén git... ban.

- Géi cho co quan... bin

- ... bén
- ... ban
Dai dién bén A Dai dién ban B
Chnie vy Chdc wy
Ky tén Ky tén
(Déng dau) (Déng ddu)
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Chwong XV

HOP DONG KINH TE DICH W

—— - y -

I- NHAN THUC CO BAN VE CONG TAC DICH VU VA HDKT
DICH VU

1 Khdi ni¢m veé hoat ddng dich vu

Hoat d¢ng dich vy 1a loai hoat ddng kinh t€ rdt quan trong
trong x4 hdi va khong thé thi€u duge trong qud trinh sdn xuft
kinh doanh. Bén canh viéc thudng xuyén tham gia vao ¢dc quan
h¢ hgp dong mua bén, cdc doanh nghig¢p ludn chi trong tham gia
vao cdc quan h¢ djch vy d€ bdo ddm cung ¥ng nhidng didu kién
ciAn thiét cho sdn xuft, vAn tdi, 4p dyng ti€n bd khoa hoc - ky
thuit vA cdng nghé mdi, ting ning sufit lao ddng, cii tién cdc day
chuy2n san xudt vd phyc vy cdc nhu ciu sinh hogat xa hoi.

Thyc chét cia hoat ddng djch vy la logi hoat d9ng kinh deanh
ldy cong lam 1ai. N6 khong tgo ra sdn phdm mdi nhu hoat déng
sdn xuft va cing khéng phii la hoat dong phan phdi luu thong
nhu trong kinh doanh thuong mai. Hoat d¢ng dich vy nhim cung
ung cac dieu kién vat chat ky thuat d€ ddp ung cdc nhu AAu trong
gan xufit kinh doanh va sinh hoat x4 h{i nhu: bao tri, bao dudng,
s\fa ch?a mdy méc, nha cia, tau thuysn, may do quén do, cdc cdng
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tdc bdo hifm, cdng tic kiém djch, hudng dAn trién khai 4p dyng
cdc ti€n bd khoa hgc ky thuat vao sdn xufit, lAp cdc chuong trinh,
phan tich tinh todn, x& 1§ 86 lidu, thd nghi¢m, kifém nghi¢m sin
phim, bién soan tai lidu, hudng din k¥ thudt nghitp vy, day la
nbiing hoat 4png djch vy dang dugc phat trrién manh trong dui
sing kinh t€ - x4 hoi & nudc ta hién nay.

2 - Hop ddng kinh t€ djch vu

- Hgp dbdng kinh t&€ dijch vy laA sy thdéa thuin bing vAn bdn
gida cdc chi thé cia hgp ddng kinh i€ Theo d6, bén nhan dich
vy tién hanh nhdng hogt 44ng nhat djnh bhng chinh lao d0ng va
ki nghé cia minh nhim théa man mét nhu chu nao 46 cua bén
thué dich vy va dugc nban m{t khoan titn cdbng goi la djch vy phi.
Bén thud djch vy cé trdch nhiém cung '&ng nhidng digu kié¢n vat
chit can thi&t va cdc yéu cAu d& thyc hién cdc dich vy 46, dong
thdi c6 nghia vy ti€p nhén cdc k&t qua djch vy va thanh toan djch
vu phi.

- Diém khac nhau co bdn gi®a hgp déng dich vy vA hgp dong
mua bédn chinh 14 dic diém cda 46i tugng hop ddng. Trong hyp
ddng mua bén, d6i tugng cia né 1a hang héa, cdn trong hop déng
djeh vy, d6i tugng la mét hoat 46ng cung Wng nhi¥ng nhu cau nhit
dinh, 12 mdt cong viéc cy th€ cho cdc chd thé€ hgp ddong xdc dinh
theo nhing y8u ciu cia bén dat djch vy.

bay l1a mOE loai hgp dong kinh t& dic thu. Viée ky k&t va thyc
hién cac hgp dong dich vy phai theo nhdng nguydn tic, nhing qui
dinh chung clia phdp 1&énh hgp dong kinh t& Nhung do mdi loaj
hoat déng dich vy c6 dac di€ém rigng, vi vAy céin cit vdo d6i tugng
cia hgp déng ngudi ta chia hgp ddng djch vy thanh nhidu loai nhu:

- Hgp dong dich vy thu cdOng (s@a chia, vAn chuydn, ché&
bién,...)

- Hgp dong dijch vy bao hiém
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- Hgp dong djch vy cho thu#, mudn tii sén
- Hgp ddng dich vy kifm djch =

- Hgp dong dich vy khoa hoc ky thuat (duge nghién ciu &
chuong Hop dhng nghién cdu khod hoc va trién Ilr.ham ki thuat).

Nha nudc c6 nhing qui d;nh cu thé dizu chinh e l;oat dong
dich vy chuyén biét, nhung néi chung vite ky két va thyc hlen
HDKT djch vy phii tudn theo nhidng qui djnh chung cia phﬁp lenh
HPKT vacdc vitn ban phdp luat hidn hanh dféu chinh HBKT n61
chung va HDKT dich vy néi rieng.

II- KY THUAT SOAN THAO HOKT DICH VY

Soan thao ndi dung HDKT phai can ot vao Phdp Iénh HDKT
cia Hoi dong nha nudc ban hanh nghy 28.9.1989 va Nghj dinh cia
Hoi dong B¢ trudng s§ 17-HDBT ngiy 16.1.1990 qui dinh chi tist
thi hanh Phsp iénh HDKT.

1. Phin mé dhu
Tuong ty hgp dong mua bin hiang héa.
2. Céch soan thio ndi dung céc ditu khoin chii yéu

a. Cong viéc giao dich (d56i uromg cila HDKT)

- Xdc dinh oy thé, rd rang s6 lugng, khéi lugng cdng tic sita
chia dya vao bién ban kiém tra xe, mdy... trvdc khi dua vao sia
chita.

- Chat lugng sia chita:

Lap bang chiét tinh vat tu, nhan cdng cAn phadi s dyng cho
-cOng tdc sda chida.

Bién ban ki€m tra xe, mdy, bén chift tinh phai duge ngudi dai
dign hgp phép cua 2 chd thé hgp ddng ky tén va déng dfu don vj.
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Riéng ban chift tinh, n&u cdng vibe giao djch c6 gid djnb*muic
do Nha nudc qui dinh (vi dy cdng tdéc sia chda nhi) thi 2 bén
kiém tra kj va cing ch&p nhan khéi lugng, s6 lugng cdng vidc
ding vdi qui dinh cia Nha nude.

Néu cdng viéc sia chita khéng o6 qui dinh cia Nha nudc thi
hai bén xem xét kiém tra ky ludng &€ lén bing chiét tinh Ay dd
va cing chip nhan.

N&u khéi lugng coéng vige lén phii qui dihh r6 ti€n 49 sia
chida, ¢6 thé tdch ridng thanh cdc didu khodn:

+ 84 lugng, khéi lugng, tién 4&5.

+ Chit lugng sia chla (cin ghi rd rang, chinh xdc &8 tranh
xdy ra tranh chép).

b- Ditu khodn vE vdl ter

Trong tinh hinh hién nay, phain 16n vat tu ding cho sia chita
xe, mdy, thu thuyén duge thu mua trén thj trudng ty do. Viéc thu
mua thudn lgi hay khong thuén lgi sé dnh hudng d&n thoi gian
thyc hién hgp doéng, chit lugng sia chia, gid ca... Vi vy, hai bén
ky k&t hgp déng cAn phii luéng truéc nhing khé khan trong vieéc
thu mua phy tung thay th& d& c6 bién phép chit ché ddm béo duge
thési gian chufin bj vAt tu, chit lugng vA gid ci vat tu.

Trong didu khodn nay cAn qui dinh r6:

- Vat tu cd, hu hong khéng sd dyng duqc., thdo ra tir xe, mdy,
do bén nao thu hbi.

- Bén nao chju trich nhidm cung cp vAt tu, phy ting thay
th&, chju trach nhigm vé& chét lugng cdc vat tu dé.

- Thoi gian cung cép vit tu.

. - Néu cé khd khan, vudng mic phdi kip thdi thong bdo d€ hai
bén ban bac, c6 bign phdp gidi quyét.

- Ho#ic ¢6 thé qui dinh cy th& phuong thic thu mua vat ty,
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céch ki€m tra chit lugng vit tu, tnich nhi¢m mdi bén trong vige
cung cfp vit tf v.v.. .

- Bi¢n phdp dé béo dém chit lugng céc v4t tu phy ting thay
the.

c- Gid cd

Trong HDKT djch vy thu cong, gid ca da dugc tinh todn trong
bén chiét tinh, hai bén cling chdp nhin.

Trong dftu khodn nay ghi gid theo ban chit tinh.

Céc bén ¢6 quyén thda thudn nguyén tic thd tyc 48 thyc hién
vi¢c thay d6i gia khi c6 sy bi€n d0ng gid cd thj trudng trong qud
trinh thyc hién HDKT. '

D6i véi nhing cong viéc cd quan Nha nudc 6 thfm quyén
dinh gid hojc c6 khung. gid thi théa thugn trong ban chiét tinh
phai pha h(lp véi qui djnh d6. V! dy: Cong tic kiém djch, sita chda
nha, v.v..

d. Nghiém thu
Phai qui dinh r5 thé thdc nghiém thu, thdi gian, thanh phan
tham gia nghiém thu.

Néu cdng vigec don gian thye hién trong thdi gian ngén thi.
nghi¢m thu mdt IAn.

N&u cdng viéc phdc tap thyc hién trong thoi gian dai, nén qui
dinh nghi¢m thu hai hoic nhitu [An ([An thd nh&t nghi¢m thu khi

cbng viec dat duge 50% trj gni hqp déng va nghiém thu [an ‘cudi
khi hoan tat). :

e.- Bdo hdnh

- Thoi gian bao hanh theo qui dinh cia Nha nudc.

Né’u cbng tdc giao dich khoéng duge Nha nu(?c qui dinh thi
hai bén thoa thuan.
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- Phai qui dinh 1% trich nhi#m cia hai ban khi xdy ra hu héng
trong thdi gian bdo hanh: Khi tai sdn dugc sia chia st dyng trong
thdi gian bao hanh bj hv héng, bén chi tai sdn (A) phdi thdng bdo
bAng vin bidn cho bén s¥a chita (B) bi&t. Khi nhan duge théng bdo
bén B phai t6 chic cing bén A kiém tra tim nguyén nhén gy ra
hu héng, xdc djnh trich nhiém sia chia cic hu héng d6 thudc vé
bdn nao, thdi gian sita chida. Lap bién ban qui djnh trdch nhi¢m

“vA thoi gian thyc hién.

CS thé qui dinh n&u trong thdi gian bao nhitu ngay, bén B
nhAn dugc thdng bdo cia bén A ma khdng o6 y kifn gi thi coi nhu
chip nhan viéc hu héng trong thai gian bdo hanh la do bén B chju
trich nhidm sta chda...

g- Thanh todn

Thanh toén ting dgt theo bidn bdn nghidm thu ting phan.

Thanh todn hét khi cd bién bdn nghi¢m thu ban giao xe, mdy.

Phuong thuc thanh todn do 2 bén thoa thu4n nhung khong
duge trai véi qui dinh hidn hanh cia Nha nudc.

k- Thii gian cé hiéu lur cita hep ddng

Qui dinh ro rang, cy thé th¥i hgn o6 hitu lyc trong hgp dong
la khoang thdi gian d€ cdc b&n thyc hig¢n cdc quydn va nghia vy
trong hgp dong ti khi hgp ddng o6 higu lyc phdp lupt d8n khi ma
céc bén 44 théa thugn la HDKT phai dugc thyc hién xong.

Trénh tinh trang qui djnh chung chung: “Thdi gian thyc hign
bgp ddng 1a bao nhiéu ngay k€ tif ngay chufin bj dd vat tu..”

Hoac chi qui dinh thai gian thyc hig¢n cong vipc sia chia.
= Trdch nhiém do vi pham '
Qui dinh r6 ‘trdch nhié¢m tai sdn khi vi pham HDKT.

Cén ct didu 19 va df2u 29 cia Phap l¢nh HDKT; didu 13 cia
Nghi dinh 17-HDBT ngay 16.1.1990 cua Hoi ddéng Bo truéng dé
sogn thio muc thudng phat cho cic bén trong trudng hgp thyc
hién 44y dd hgp déng ho#ic vi pham hgp dong.
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k- Cdc bidn phdp bido dim shuc kign HDKT. )

Néu cd hai bén ddu thfy An thift vh dbng théa thudn thi
trong dfdu khodn nay c6 thé qui dinh bién phdp bdo dim thtxc-'liia‘.
hgp ddng theo qui djnh tai dibu 2 cia Nghi dinh 16-HDBT ngay
16.1.1990 clia HDBT. Céc bén théa thugn chon mdt trong ba bijn
phép. :

+ Thé chdp tai edn

+ Cam o8 '

+ Bao lanh.

“"Viéc th& chAp tal sin, cAm cf hofic béo linh phéi lam thanh
vin ban riéng c6é sy xdc nhin cia co quan céng chung hofc cd
quan c6 thdm quyén ding ky kinh doanh.

Ngoai ra, c6 thé théa thujn thém céc didu khodn khédc néu
théy can thi&t vd khong trdi vdi phdp lugt.

Il- NHUNG DIEU CAN LW Y KHI KY KET VA THUC HIEN
HDKT DICH W THU CONG

1- Noi dung didu khodn 46i tugng cia hgp ddng phii duge
trinh bay ré rang, chinh xéc, trdnh tinh trgng thyc chdt la mua
bdn nhung do cic don vi dich vy khdng c6 chilc ning mua bdn
nén ky k&t hgp &dng voi noi dyng dch vy vi thudig diin dén tranh
chép. S

2. T8 chic nghiém thu phai diy dd cdc thinh phAn cAn thist
bédo ddm bidn bdn nghigm thu hgp phép. . e

Prénh tinh trgng t8 chic nghi¢m thu chi o6 cdn by ki thujt
hai bén, bién ban nghi¢m thu khong c6 cht ky cla dai di¢n ky két
hgp déng va khéng c6 d&u xdc nhin cia don vj hai bén.

3. Diéu khoan vAt tu phadi duge sogn thio k§ ludng, qui dinh
chat ché khi thyc hién hgp.ddng néu c6 vudng mic, hai bén phii
kip thdi hop ban-gidi quyét.

N&u hét thoi gian hidu lyc hgp ddng vin chua gidi quyét duge
phai k¥ phu lyc gia han hgp dong hotic tim cdc bién phdp khdc
gidi quyst dut diém.
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4. Hét hu}u lye hgp déng, hai bén di nghidm thu ban giac xe
(médy) dim bdo chét lugng, thanh todn diy di... thi phdi thanh ly
HDKT.

Sau khi thanh ly hgp ddng, trong thdi gian béo hanh, xe (m4y)
bi hy héng n&u 161 do ben sia chia thi phii ti€p tyc c6 tréch nhiém
sia ch@a ddm bdo chft lugng nhu hgp dong da ky.

HDKT dich vy thudng trj gid khong ldn nhung khi thyc hién
hgp dong thudng xdy ra vudng mic. Vi vy, qus trinh ky k&t va
thyc hign hgp dong cdc bén cn cé sy hgp tic chat ché, hoan tit
hgp dong ding thdi han d& sdm dua xe (mdy) vao hogt ddng phyc
vy san xuit.

IV- DU THAO MAU HOP DONG KINH TE DICH VU THU
cONG (SOA CHUA XE, MAY)

CONG HOA XA HOI CHU NGHIA VIET NAM
Ddc lap - Ty do - Hanh phuc

HQ@P DONG SUA CHUA XE... (MAY...)
Hop dbng s8..../HDSC

- Can cu phdp 1¢nh HDKT ngay 28/9/1989 cia Hoi déng Nha
nudc vi Nghi dinh s& 17 nghy 16/1/1990 cia Hoi dong Bd trudng
qui djnh chi tit vige thi hanh phdp lénh HDKT.

- Can ci vao bién bén kifm tra xe... (mdy...)
- Can cd vao sy théa thudn cida hai bén.
Hém nay, ngay....thdng.... nam...

Taiecooennn.. (dija diém ky ké&t)

Ching t8i gbm cé:.....................
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Bén A (chi tai san)
- Tén doanh nghidp (holic cd quan)...........
- Dia chi..cccccovenn

M3 tgi ngAn hang............
- Dgi didn 1a Ong (BA)..............

- Gify 4y quyén s............. (n&u cb)
Vit ngay...............

Md tai ngn hang..............
- Dai dién 1a Ong (ba)

..............

Do.............. chic vu.............. ky

Hai bén thong nhat théa thuiin ndi dung hgp &dng nhy sau:
Ditu 1: D&i twong hop dong

.............. bi€n s6...(néu cb)
2) Nhitng bd phan hu héng chn sia chia, phuc héi:

1) Tén loai xe (mdy) can sta chda
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3) Nhing bd phan cAn thay thé phy tang khéc:

Digu 2: Yéu cdu chdt legng sdn phém

1) B6 phén 1:............. (n2u tén b) phan by hong)

Yau ciu:... (mdc chét lugng An dat sau khi sia chia)
2) B6 phén 2:..............

Yéu cAu:..............
3) ... VoV

bieu 3: V2 vit tuw

1) Vat tu ci, hu hong khéng st dung duge théo ra ti xe (mdy)
do bén A (B) thu hdi.

2) Bén A (B) c6 trach nhigm cung dng vit tu, phy ‘tl‘mg thay
thé va phai chju trach nhiém vé chit lugng vit tu dé.

3) Thoi gian cung cip vAt tu trong... ngay, bt dau t ngay...
dé&n ngay.... (trong thdi han hgp déng).

Ditu 4: Thai gian sua chiza.

1) Bén B o6 trich nhidm hoan tit viéc sita chia toaAn bd xe

(mdy) trong thdi gian la... nghy (thdng).
.Khdi cOng t ngay............. dén ngay....

(C6 cy th& hoa thdi gian hoan thanh sda chia ting by phén
khi xét thdy can).

2) Néu o6 khé khan vé vit tu holic ghp hoadn cinh d9t xuit
khdng thé khic phyc thi btn B bdo cho bén A xin kéo dai thém
modt th¥i gian cAn thi&t, n€u bén A khdng duge théng bdo bén B
giao nghiém thu chdm, coi nhu vi pham hgp déng.
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Ditu 5: Gié ca
1) Hai b&n théa thufn gid vit tu theo gid thj trudng ty do
(ghi trong ban chidt tinh dudi day).

2) Pon gis ngay ¢dng cia mdt cdng nhan ky thult trong sia
chda la:... ddng/nghy.
~ 38) Khi gid thi trudng c6 bién dong thi gid vit tu va don gid '
nghy odng cia cong nhan kj thugt s8 dugc tinh lgi theo mit bing
gid mdi ciia thj trudng vao thdi di¥m ban giao nghigm thu.

4) Lap bén chiét tinh vit tu, nhan cong cAn phdi sd dung cho
vige sita chta xe (mdy).

-

STT| B& phan cn | Yéu cu chéit | Chiphivitty | Nhancdng | Thanh
sUachia | ‘ugng sua _ tign
thay thé chim 85 |Trigia| S8 |Trigid

2 ugng heng
Cing: ....
Tdng chi phi: (bAng chd).....cocoooiiiii s e

.......................................................................................................

bieu 8: Nghiém thu

1) Bén A c6 quydn ‘mdi co quan giai;n dinh chuyén mdn hodic
chuyén gia giip cho minh kiém tra chét lugng sita chida vao thanh
phan ban nghig¢m thu.

2) Bén B c6 trach nhiém chufn bj cdc didu ki¢n cho hoat djng
nghiém thu theo hai dgt, dgt 1 khi dat 50% gia tri hgp déng va
dgt 2 khi hoan tdt (néu cdng viéc don gidn, thyc hién trong thoi
gian ngén thi nghi¢m thu mot [an).
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Didu 7: Bdo hanh
1) Théi gian bdo hanh k&t qua sia chaa...

(dya theo qui dinh cia Nha nudc, n& khéng cé thi hai bén
ty théa thudin).

2) Trong th&i han baoc hanh n&u b2n A phét hién cé hu hing,
sai s6t vé chdt lugng, vé ky thuat thi phdi thdng bdo kip thii blng
viin bin cho ban B biét d€ cing nhau xdc minh. Vidc xdc minh
phai dugc ti€n hanh khong chidm qud 15 ngiy k& td nghy nhan
dugc thong bdo. Viéc x4c minh phai dugc lap thanh bién bin. Hai
bén c6 k&t ludn rdé rang vé nguyén nhan giy ra hu héng, xdc djnh
trach nhiém sua chda cdc hu héng 46 thudc vé bén nao, qui djnh
thoi gian sta chia.

3) Trong thdi han 15 nghy ké t¥ ngay duge théng bdo, n&u
bén B khdng tra 18i thi coi nhu da chdp nhén ¢6 sai s6t va c6 trich
nhidm sita chita sai sét d6.

4) N&u sai sot khdng dugc sia chida hodc viéc sita chita kéo
dai din dén nhdng thiét hai khac trong k& hoach si dyng xe (may)
thi bén A c6 quygn phat bén B vi pham hgp déng 1a...% gia trj bd
phan hu hong va bit boi thudng thiét hai nhu trudng hgp khéng
thye hign hgp déng.

Dieu 8: Cdac bign phap bdo dam thue hign hop dong (n€u cén).

Dbieu 9: Thanh todin

1) Bén A thanh toan cho bén B dgt 1 la 50% chi phi s¥a chita
la:... dong theo bién ban nghi¢m thu dgt 1.

2) Thanh toin hét s§ tién con lai 1a:.... khi c6 bién ban nghiém
thu ban giao xe (mdy). '

3) Phuong thuic thanh todn... (tién mét hoic chuyén khoan..)
Dizu 10: Trach nhiém do vi pham hop dong
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1) Bén nao vi pham hgp déng mo6t méat phdi tra cho ban bj vi
pbam tién phat vi pham hgp déng, mat khdc néu c6 thiét hai xay
ra do 15i vi pham hgp ddng din d&n nhu: mit mat, hu hong tai
san, phai chi phi d& ngin chan, han ch# thigt hai do vi pha_n_; gay
ra, tién phat do vi pham hgp déng khdc va tién bdi thudng thiét
hai ma bén bj vi pham phdi trd cho b&n tht ba 1a hau qua tryc
ti€p cia sy vi pham nay giy ra.

2) Khi cdng vigc khong ding véi ydu ciu k¥ thuit da thda
thugn trong hgp dong thi bén A c6 quyén khdng nhian. N&u nhin
¢S quydn ydu cAu phai giam gis holc s@a chita sai s6t trudc khi
nhan. Trong trudng hgp do phai sia chita sai s6t ma hgp dong
khong duge thyc hién ding thoi han thi btn B bj phat vi pham
hgp dong nhu trudng hgp vi pham thdi han thyc hién hgp dong.

3) Néu bén A khong d&n ti€p nhén xe (mdy) di hoan thanh
theo ding hgp ddng, trong 10 nghy dau sé phat 4% gid trj phan
hgp dong va phat thém 1 % cho méi dgt 10 ngay tigp theo cho tdi
muc cao nhat la 12% gis trj phan hgp dong.

4) Néu bén B vi pham th¥i han thyc hién hgp d6ng sé bj phat
2% gid tri hgp ddng cho 10 ngay lich dAu va phat thém 1% mbi
ngay ti€p theo cho t8i 8% gid tri phan hgp d8pg bi vi pham.

5) Bén A néu vi pham nghia vy thanh todn sé bj phat theo
muc l4i sullt tin dyng qué han cia ngiAn hang Nha nuéc tinh ti
ngay hé&t thdi han thanh todn. Ngoai ra con phai chju bbi thudng
thigt hai bing t8ng s tién iai ma bén B phai trd cho ngan hang
do vay mua vt tu sia chita cho xe (mdy) ctia bén A (néu o6) ma
nguyén nhan la do bén A chua hoan thanh nghia vy thanh todn.

6) Bén nao da ky két hgp dong ma khéng thyc hién hosic don
phudng dinh chi thyc hién hgp dong khdng 6 1y do chinh ddng
thi bj phat vi pham 14 ..% gia tri hop dong da ky (cao nhat la
12%).

7) N&u hgp dong nay cé bén nao 46 giy ra dong thoi nhizu
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loai vi pham thi chi phai chju mot loai phat o6 s8 tién phat & muc
cao nh&t theo myc-phat ma céc bén da thaa thugn trong hop ddng
nay (tinh thin df2u 23 Nghj ¢inh s8 17/HDBT).

Ditu 11: Thu tuc gidi quyst tranh chdp hgp dong

1) Hai bén c¢an chi dong thong bdo cho nhau bi&t ti€n 4§ thyc
hién HD, n&u c6 vin de b4t lgi gl phéat sinh, cdc bén phai kip thai
bdo cho nhau bi&t va chi ddng ban bac gidi quy&t trén cd sd thuong
lugng, ddm bdo hai bén cing c6 1gi (c6 14p bién ban).

2) Trudng hgp c6 néi dung tranh ché&p khong ty gidi quyét
dugc thi hai ban thdng nhét sé khi€u nai téi Trong tai kinh t&...
la t8 chic o6 thdm quyén gidl quyét. .

3) Céc chi phi v& ki€m tra, xd4¢ minh vh trong tdi do bén o6
18i chiju.

Ditu 12: Céc thoa thudn khdc (néu can)
Pidu 13¢ Hidu luc cia hgp dong
Hgp dong nay cd hidu lyc tif ngay..... dén ngay ...

Hai bén sé t6 chuc hep va lip bién ban thanh ly HD sau dé...
ngay. Bén A co trach nhigm t§ chic hop thanh ly hgp dong, ty
chon thdi gian va dia diém thich hgp.

Hop déng nay duge lam thanh... ban, c6 gid trj nhu nhau, mdi
bén gid... ban.

Gdi........ (cd quan c6 quan hé thanh toin va Trong tai kinh t&
mbi noi 1 ban xét thay cin)

Dai dién bén A bai dign bén B
Chuc vy Chic vu
Ky tén Ky tén

(D6ng déu) {Déng dau)
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V- MAU HQP DONG KlNH TE DICH VU CHO THUE TAI SAN
HOAC TU LIEU SAN XUAT

CONG HOA XA HOI CHU NGHIA VIET NAM
Doc lEp - Tu do - Hanh phuc

HOP DONG CHO. THUE TAI SAN
(TULIEU SAN XUAT)
Hop dbng s5:..../HDTTS

- Cain cd phép lénh HDKT ngdy 28/9/1989 cia Hoi ddng Nha
nudc va Nghj-dinh s8 17 nghy 16/1/1990 cua Hoi dong Bo trudng
qui dinh chi ti€t viéc thi hanh phdp l¢nh HDKT.

. - Can cd dieu 19 quydt dinh 217 ngay 14/11!1987 cia Hoi
dong Bé trudng qui dinh dieu kign cho thud TSCD cua xi nghiép
Quéc doanh. ' ' ' o

. Can cd vao sy thoa thudn cia hai bén.

Hom nay, ngay... thdng... ndm...
Tai....o...... (dia diém ky k&t)
Chiing tbi gdm cbivenininn
Bén A (chd tai san)

- Tén doanh nghigp...........

- Dign thoai sb....
- Tai khoan af...
M& tai ngan h&ng ...........

- Dai dién 1a Ong (ba)..........
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- Gify 4y quydn sd... ........(n8u cd)
Viét ngay............

Bén B (nhin thué& mudn Tai san).
- Tén doanh nghiép...........

Mg tai ngin hang..........

- Dai dién la Ong (Ba})..........

- Chic vy...oceeee,

- Gifly iy quyén s5... ........(n8u cd)
Viét ngay............

Hai bén théng nhat thoéa thuan ndi dung HD nhu sau:
Pitu 1: Tai sdn cho thud

1) Tén tai san:... (c6 thé 12 may mée, xe tai, nha xudng, kho
béi va cdc tu libu sin xudt khac).

2) Gidy td s0 hdu va vAn hanh cda tai san: bén A chju triach
nhi¢m cung cp nhing gidy t& phap ly can thiét cho viéc su dyng
v van hanH cia tai sdn thué mudn cho bén B trong cdc diéu kién
hoat ddng, vAn hanh can thiét va bao ddm tinh hgp phdp khi céc
co quan o6 trach nhi¢m can ki€m tra.

3) Bén B c6 trach nhiém kifm tra kj ch&t lugng sd dyng cia
tai san d8i vdi cdc yeu cAu myec dich chgn tai san (mdy méc) thué
mudén trudc khi ky hgp dong.

4) Bén A c6 trdach nhiém hudng dén ti mi cdch thic s¢ dung
vh didu khifn mdy méc, xe tau... cho bén B. (trong hoan canh chn
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thiét, ben B c6 thé ybu chu bén A o ngudi tdi hudng dén sd dung,
dieu khién mot thsi gian, tha lao do bén B chiu ridng),

Didu 2: Thoi han thud nuddn va .tréch nhigm béo vé, tu sia.

1) Bén A thﬂng nhit cho bén B thud... tmng thoi glan fa...
tinh t¥ ngdy ... 4&n ngay... ) .

Luu y: Bﬁn A 06 thé cho bén B thué trong mbt thdi hen nha‘t
dinh chd dao’ tgo ngutn su dt,mg, c'ﬁ?f mua nguyén lleu P

- Cé thé théa thuan cho thué vﬁ thdi han khi can Iéy lal thi
b&o trudc mot thoi gian qui djnh.

2) Trong thoi gian thué (TSCP) bén B c6 trich nhigm bdo vé,
quan ly va st dyng ding cdng dyng cia (TSCD), chju mei trach
nhiém v& sy mit mdt, hu hong (néu xay ra).

3) Bén B c6 trach nhnem bdo dudng, sia chida, thay thé cic
phu tung phu ki¢n va chju mei chi phi khdc dé dam bdo gid tri
st dyng binh thuting cia (TSCD) trong thdi gian thué mudn.

4) Bén B c6 trdch nhi¢m giao trd (TSCD) thué mudn cho béw
A ding han va nguyén trang thdi dang sd dyng. ‘

Ditu 3: Gié thué va phuong phdp thanh todn tidn thu?

1} Gi4 thué: (theo gid qui dinh cia nhd nwde, n&u khong cé
thi hai bén ty théa thuén holic An chia theo % lq: nhuan thu ditvc
hang théang):

2) Phudng phép thanh todn: I

- Tra timg thang mot vao ngay . cia &th;in_g (c6 thé 3 théng
1 [n). A

- Tra bing ti’én.ml,it (c6 thé bing vang, ngdgi t¢ hoac chuyén
géc... tiy théa thuan).

Ditu 4: Trich nhigm trich khéiu hao co bdn vi khéu hao sia
chiza Idn T'SCD

1) Bén A c6 trach nhiém trich kh&u hao cd ban theo qui djnh
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cia Nha nudc trong & l¢i nhuln cho thué tai sin cf dinh do bén
B thanh todn hang théing.

2) Bén B trong qua trinh sv dyng TSCD c6 tréch nhipm trich
khifu hao sita chia 16n theo ty 1§ do Nha nudc qui dinh la..% l¢i
nhugn thu dugc va gdi vao tai khodn & ngAn hang 48 phyc vy cho
yéu ciu sda chida 16n khi An thi&t. N&u hét thdi han thué mudn
ma bén B chua s¥ dyng thi s tibn trong tai khodn nay phai chuyén
cho bén A ciung véi vipc giso tra TSCD thué mudn.

Pitu 5: Bign phdp bdo dam thuc hi¢n hop ddng (n€u cAn)
(Tuong ty HDMB hang héa).
Dieu 6: Trach nhiem do vi pham hop ddng

1) Bén nio vi pham hgp dbng mot mét phai tra cho bén bj vi
pham tién phat vi pham HD, mat khéc néu cé thiét hai xdy ra do
18i vi pham HD din 48n nhy: mat mat, hu hong tai sin, phai chi
phi d& nghn chiin, han ch& thiét hai do vi pham HD gy ra, tién
phat do vi pham hgp déng khdc va tidn bdi thudng thipt hei ma
bén bj vi pham da phii trd cho bén tht ba la hadu qua tryc tifp
cua sy vi pham nay giy ra.

2) Bén A khong lam day 44 nghia vy cia ngudi cho thué TSCD
vé thi tyc gifly td phdp 1y, huéng din cich thic si dyng, vén hanh
mdy méc va chuyén giao tai sin cho thué ding thoi gian qui dinh

"6 bj phat vi pham hgp dong la... % Igi nhuin thang thud nh4t..
(hoic qui djnh s8 lugng tién nhit djnh). ‘

3) Bén B khdng d&n nhan chuy8n giao tai sén cho thué ding
thdi gian qui dinh sé bj phat' vi pham tudng dWng la... % l¢i nhuén
thdng thit nhdt (hoac...) '

4) N&u bén B vi pham nghia vy thanh todn dudi mt thing
gé bj bén A phé binh, trén 1 thing s& bj phat theo muc lai susit
chim tra cia tin dyng ngAn hang la... % thdng trén tdng s& tién
thud chua thanh todn.
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5) Bén B trong qué trinh thyé TSCD néu khéng trich khiu
hao smia chida 1dn, khi ban gino khdng c6 tidn trong tai khoan nay,
ciing nhu kifm tra khong c6 dfu hipu chi ding hé&t o5 tidn cis thi
khodn niy, thi sé bj bén A trung thu trong suft thdi gian s dyng
khong trich theo ti I qui dinh ciia Nha nudc v& khu hao sia chita
Idn TSCD.

6) Khi gino trad TSCDchoh&nAdobé’tthbl han,nEub&nB
lam hu héng phy tang, phy kién thi phii sia chita, lam mét mit
thi phdi mua bdi thudng.

- Néu TSCD d6 chua kh&u hao co bin di s tidn qui dinh ma
bén B giao tra khdng cdn khé niing st dyng thi phai chju trach
nhi¢m sia chila phyc hdi, ddm béo cho bén A ti&p tyc sd dyng cho
hé&t thoi hgn khidu hao.

. -Néuﬁ:s&ncﬁ'd;nhdédﬁkh&'uhaoeobénxong,bénBoé

trdch nhidm giao trd nguyén trang théi dang st dyng vdi day da
phy ting, phy kitn céa né, n€u lam mAt mét phai bd tidn mua
thay th&€. Trudng hgp mdy khéng con khid nang sit dyng thi béen A
vAn phdi ky nhan vi bén B khong phai chi phi d€ phyc hdi kha
nang sd dyng.

7) Bén ndo da ky hgp dong ma khéng thyc hign hgp ddng
hofic don phuong dinh chi thyc hién hgp dong khéng c6 ly do chinh
ddng thi sé bj phat biing tdng s§ lgi nhudn trong th¥i gian chd dgi
thyc hign hgp déng va toain bd chi phf khic do lam anh hudng d&n
k& hoach hoat d)ng cia beén bj vi pham.

8) Néu hgp dong niay o6 mét bén ndo d6 gay ra ddng thoi
nhidu logi vi pham, thi chi phai chju mét loai phat c6 s§ tign phat
4 muc cao nh&t theo cdic mic phat ma hai bén da thda thuan trong
hgp ddng nay, tri cdc loai trdch nhigm bdi thudng bét budc (dya
theo tinh thin ditu 23 Nghj dinh s8 17/HDBT..).

Dieu 7: Gidi quyét tranh chdp trong hop ddng

1) Hai bén can chi dong thong bdo cho nhau bi&t ti€n d6 thye

259



hign hgp ddng. N&u cé vén d& gi b&t 1gi phat sinh, cdc bén phai
kip thdi théng bdo cho nhau bigt va tich cyc ty gidi quyét trén co
83 thuong lugng, binh ding, ciing c6 1gi (cé 14p bién ban).

2) Trudng hgp cdc bén khdng ty gidi quyét xong nhdng tranh
chfp nao d6 thi thdng nh&t s& khi€u nai tdi oo quan Trong tai kinh
t&.... 1a t8 chitc ¢ di thdm quyén gidi quyét.

3) Chi phi cho cic hoat ddng kiém tra, xdc minh va 1¢ phi
trong tai do b&n c6 13i chju.

Pitu 8: Cdc théa thuln khéc {n&u ciAn)
Pidu 9: Hitu lwec cia hop dong
Hgp ddng nay cd higu lyc tir ngay...........d4n nghy.......

Hai bén sé t& chic hop va lip bién ban thanh Iy hgp déng
nay sau khi h&t higu lyc khong qué 10 ngay, bén A cd trach nhiém
t8 chic va chuin bj thoi gian, dja diém hep.

Hgp dong nay dugc 1am thanh... bdn, c6 gid tri nhu nhau, mbi
bén gid... ban.

Gdi co quan... ban.

Dai dién bén A Pai dién bén B
Chic vu Chic vy
Ky tén _ Ky tén

(Péng diu) (Déng d&u)
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Chuong XVI

HOP DONG KINH TE
TRONG LIEN KET KINH TE

- KHAI NIEM CHUNG VE LIEN KET KINH TE

1- Céic yé&u t6 phét sinh .iitn két ll;.i-nh. -3

Lign k&t kinh t& ra d8i va phét trién trong xu th¥ t4t ybu cia
qué trinh hi¢p tdc va phan cOng lao d9ng xa hdi nghy cang trd nén’
phong phi theo hudng hinh thinh nhing viing chuyén mén héa va
phét trién téng ho;:

Mgt khdc do dic diém vé cdc dibu kién tai nguyén th;én nhxén,
con ngudi va cdc nganh nghé truyén th&ng & mbi dja phuong cb
khdc nhau, muén dat duge hidu qua cao trong san xuft kinh doanh
ddi hoi phai o6 sy lidn k&t d6i voi nhau d€ phét huy hét tidm ning
vA th& manh cua minh.

.2- Khdi niém ve lién k&t kinh té&

Lién két kinh t& 13 nhing hinh thic phéi hgp hoat dgng, do
cdc doanh nghidp ty nguyén tién hanh dé cing nhau giao djch va
d¢ ra cdc chi truong bign phdp c6 lién quan d&n cdng viéc san

261



xufit kinh doanh ciia minh, nhim thic dfy sin xuft Fhét trién theo
hudng cé igi nhAt.

Tay tdng loai hinh t8 chic vk ydu chu cia sin xuft, kinh
doanh, mic 49 lidn két gida cdc don vj thanh vién o6 thé theo
ting logi cdng vidc, ting budc cia cong nghd sdn xuilt, theo tiung
logi sdn phfim hay theo ting linh vy¢ hoat ddng chuyén moén héa
nhu cung dng, chuin bj sin xu#t, bdo quin, tidu thy v.v... duge
thdng qua vipc ky kbt va thyc hitn hgp ddng kinh t£.

Sau khi Pédng va Nha nuéc ta o6 chi truong xéa bd co ch&
quin Iy kinh t& hanh chinh bao cfip, chuyén sang co ché thj trudng
o6 s-didu tift phit dinh cia Nba pudc, hoat ddng lién két kinh
t& & phat trién manh mé dudi nhitu hinh thyc khéc nhau theo
quyét dinh 885 162/HDBT ngay [4.12.1984 va quyst dinh 88
38/HDBT ngay 10/4/1989 cia H)i ddng BY trudng.

Qua thyc t€ hoat ddng lién k&t kinh t£ cho thiy nhidu mo
hinh lién k&t ddng duge phd bién v nhadn rong vi né dem lgi higu
qua cao, gép-phin khic phuc nhi#ng khé khén vd vt tu, nguyén
ligy, titn v6n v.v..., phdt huy duge tiém ning kinh t& cia nganh
cia dja phuong va don vi. Trdi lai cing 44 phit sinh nhitu thidu
86t vi pham cAn dugc ubn ndn kip thti nhy Igi dyung litn k&t kinh
t& d€ budn bdn long vong ki€fm chénh léch gi4, lam tang thém sy
r8i loan cia thj trudng, trén trdnh cdc nghia v d46i vdi Nha nuwdc,
tao ditu kién cho tu thuong mip dudi danh nghia don vi Nha nudc
d& hoat d0ng sin xuit kinh doanh b&t h¢p phdp. )

8- Muc titu v ¥ nghia cla lidn k&t kinh t&

Myc tieu cua lién k&t kinh t&€ 13 tao ra méi quan hé kinh t&
én djnh, thong qua HDPKT hodic cdc quy ché hoat dyng cuia ting
t8 chac lién k&t, d€ tién hanh phan cdng sin xuft chuyén mén héa
v hgp téc héa, nhim khai thdc t5t nhdt tidm nang cia tdng don
vi tham gia lién ké&t, gép phfin nAng cao sén lugng, chat lugng san
phim, nAng cao hidu qud kinh t&, nAng cao thu nhdp cia cfic bén
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libn kit cing nhu ting thu ngin sich Nha nudc..

Lién két kinh t€ d& cing nhau tpo thj trudng chung, phan
djnh hen mdc sin higng cho ting don vi thinh vidn, gid cd cho
ting logi sdn phfm, ¢€ bdo v I¢i fch kinh t&€ cia nhau, tgo cho
nhau o6 khodn thu nhip cao nh&t. Mat khédc thong qua lién két
kinh t6, céc thanh vién trong t8 chuc lién k&t kinh t€ o6 thé gidp
48 nhau v& kinh nghidm sén xuft, kinh doanh va quédn Iy, giip 438

nhas W dao tgo, bdi dudng cin b qudn 1y, cén bd khoa hoc k¥
" thut va cOng nhan kj thujt, cing nhu thyc hién cKo nhau cdc
cdng vidc cung dng vAt tu, tidu thy sdn phim, cdc cOng vidc dich
vy sita chia, bdo hanh sén phdm, mdy moée, thist bj, dich vy vén
chuyén, dich vy thong tin va xt ly thong tin v.v...

II- CAC HINH THUC LIEN KET KINH TE

1- Hgp téic san xukt kinh doanh - .

Hgp téc sin xuft kinh doenh la hinh thdc lién k&t gila cdc
chi th€ kinh doanh, nhim thyc hidn mdt hofic nhfdu hoat dfng
sin xuft, k&t hgp san xufft vdi tidu thy sén phfm, dich vy, nghitn
ctu khos hoc v.v... trén cd s3 phan dinh 6 quydn va nghia vy cda
mdi bdn dugc thé hién thong qua HDKT. Trong quan hd hdp tdc
sén xufit kinh doanh cdc don vj vdn gid nguyén tu céch phdp nhan
cda minh, gi® nguyén hinh thec t§ chic cia mdi don vi. '

Quan h¢ hgp tdc sin xufit kinh doanh c6 th€ dugc thift 19p.
gita cdc nginh, cic dja phuong, céc don vi kinh t& v8i nhau; hojc
gitta cdc don vj, t§ chic trong nuéc va cic t§ chéc, cd nhan nude
ngodi. :

2. Lién doanh

Pay 12 mdt hinh thdc litn két kinh t& c6 quy mé t8 chic va
hoat d0ng cao hon, chit ché hon so vdi hinh thdc hgp téc sin xuft
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kinh doanh.-Cdc ben litn k&t 88 cing nhau gép vén hokc cée didu
ki¢n vit chdt khdc 46 thanh lap mbt t§ chic rieng (goi chung la
xi nghi¢p lién doanh), hoac tin hanh litn doanh tromg khu6n khé
mft hinh thic t8 chitc da o6 sfn. Cdc don vj lign doanh cing chju
trdch nhigm vé k&t qua cudi ciing cia hoat ddng kinh t&. TS chic
lién doanh mdi dugc thanh lap o6 qui ch& ritag, duge xay dyng
trén co sd ditu 1§ xi nghidp litn doanh theo Nghj dinh 28/HDBT
ngdy 22/3/1989 cua Hoi dong By trudng.

3- Lién hi¢p san xuiit, kinh doanh

Lién hig¢p sidn xuft kinh doanh xufit hign khi c6 nhu cAu dbi
phai t4p trung, chuyén mén cao hon hgp téc va lién doanh. o] day
khéng chi xem xét linh vyc san xufit mad cdn xem xét todn bd céc
hoat dong kinh t&. Lisn hidp héa B sy két hgp nhieu co s5 kinh
t& lai véi nhau thanh mdt t6 chic c6 quy mé kinh t& lén han, hogt
ddng vdi chidt lugng va hidu qui cao hon.

Tuy nhién hogt djng lién két kinh t& & nudc ta hign nay vin
chi tip trung & hai hinh thic lién k&t thd nhat va thd hai 1a chd
y&u. Déi vdi céc nudc o6 trinh 49 kinh & phét tridn & muc o cao,
qué trinh lién k8t con o6 thém cic hinh thdc khic nhu t§ hgp lign
nganh hofic nganh kinh t& k¥ thuat v.v..

\t- CAC NGUYEN TAC TRONG HOAT DONG LIEN KET
KINH TE

Cing vdi viec thyc hign co ch& mdi trong quin ly. kinh t&,
hoat d3ng Tién k&t kinh t& gida cdc don vi va td chuc kinh t& cdn
rdt mdi mé. D& dat duge hidu qua thi&t thyc ddi vdi loai hinh hoat
dong nay, lién k&t kinh t&€ phdi tuan thi cdc nguyén tic co ban
sau day: .

1- Céc don vj thanh vién tham gia lién k&t phai la don vi cé
tu cdeh phép nhan day di, khong phan bidt quan h¢ s& hitu, quan
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h¢ tryc thufc vé mit. quan Iy Nha nudc theo nganh kinh t&-ky
thugt hodic theo linh thé.

2- Mé&i don vj kinh t& c6 thé cing mot lic tham gia nhieu t&.
chic liegn k&t khdc nhau va phé: tdn trqng qu1 ché hoat dOng cia
t8 chiic 6. B

"~ 3- Sau khi lién k&t kinbh ¢&, khong mot don vi ndo bj méat
quydn ty chi cia-minh, cing nhu khoag duge midn gidm bat ot
nghla vy nao d6i véi Nha nuéc theo phép lust hay nghia vy hgp
#dng kinh t€ da ky vdi cdc don vi khdc.

M&i t6 chitc lién k&t c6 tén riéng, cf quy ché hoat ddng riéng,
do céc don vj thanh vitn dya vao quy dinh ndy cling nhau théa
thujn @€ xdc dinh va phdi duge mdt co quan Nha nudc o6 thEm
quyen cho phép hogt ddng.

Iv- TO CHUT QUAN LY LIEN KET KINH TE

T chitc lien k&t kinh t€ duge quin Iy theo ch& 40 dan chi
vh theo nguyén tdc ty nguysn, binh ding, céc ban cing o6 1gi, trén
cd 88 nhét tri cia cdc thagh vién tham gia lién k&t va do mot Hoi
dong quan tri cia t& chic lidn k&t quan ly.

Tay theo ting hinh thdc lién k&t d& xAy dyng ché dp quan Iy
cho phu hgp.

1. T8 chic va hoat d0ng cia Hoi ddng quén tri 48i voi
hinh thic litn k&t kinh t& hgp téc sin xufit kinh doanh

Hoi dong quén trj 12 cd quan quan ly tap thé cda t§ chuc lién
két gom cac gidm d6c va nhdng ngudi phy trach cao nhit cda cic
don vj thanh vién.

Thanh vién cia H$i ddng qudn tri hoat déng theo nguyén tic
kidm nghig¢m, khéng chuyén. Ding ddu Hoi ddng quan tri 1 chi
tich Hoéi déng quan trj do dai dién cdc don vj thanh vién bAu theo
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nguyén thc da a6 tuy¢t 46i (qué bdn).

Hoi ddng qudn trj sinh hogt dinh kj theo qui ch& sinh hoat
cia t8 chue lidn k&t.

2- T6 chitc va hoat d0dng cia xi nghiép litn doanh

Theo didu i xi nghipp lién doanh ban hanh kdm theo Nghj
dinh 88 28/HDBT nghy 22/3/2989 cia Hoi ddng BY trudng da qui
dinh mot 88 diém co bin v t§ chic quin ly va hogt d0ng cia xi
nghi¢p lidn doanh nhu sau:

a- Nhimg qui dink chung

M8i xi nghi¢p lién doanh o6 t&n riéng, ding ky wi co quan
Nha nudc o6 thim quydn vAd oo quan tai chinh, 06 tu cfich phép
nhAn vi con dfu riéng, ¢6 qui ch€ hoat d4ng dugc xdy dyng trén
co s3 lust phdp qui dinh hién hanh, do Hoi déng quan trj cia xi
nghi¢p lién doanh théng qua.

Xi nghi¢p lién doanh phii c6 ding ky kinh doanh mg¢i duge
phép hoat ddng vi chi dugc hogt ddng trong pham vi nganh, nght
chic ndng qui djnh. _ .

b- T8 chiic sin xudl va 18 chic qudn ly

Xi nghiép lién doanh ia don vi kinh t&€ co 83, hoat dong theo
nguyén tic ty quin, c6 to ligu sdn xufit v cdc von khic, ty quybt
dinh moi vin d& trong qua trinh kinh doanh, ty chju trich nhiém
vé thu nhadp va 18 14i, chi ddng xady dyng bo mdy t3 chic quan ly
cho pha hgp.

Vigc quan ly xi nghigp lien doanh do Hoi ddong quin trj xi
nghigp dam nhig¢m. Hoi ddng quin trj 1a co quan quyen lyc cao
nhit cia xi nghiép.

c- Hogt déng cida xi nghiép lién doanh

Tiy theo ti 1¢ gép v6n cf phan cia Nha nudc so véi v6n phip



dinh cia xf aghitp 48 xic dinh phuong thic hogt ddng theo logi
hinh xi nghi¢p ndo cho phd hgp véi phip lust d& qui dinh.

d- Thank ldp, sdp nhdp, pidi the xi nghitp litn doamh
Duge qui dinh tai cic didu 23, 24, 25 cia ditu I xi nghigp

lien doanh ban hanh kim theo Nghi dinh 28/HDBT ngay 22/3/89
cia Hyi ddng Bo trudng.

V- HOP DONG KINH TE TRONG LIEN KET KINH TE

Nhu di trinh bay, trong lién k&t kinh t&€ ¢6 nhidu hinh thdc
lien két khéc nhau, ngay trong mot hinh thde litn két cing o6
nhidu ndi dung lién k&t cy th€ khic nhau, do d6 tdy theo tung
hinh thde vk ndi dung 1idn k&t cy thé mi sogn thio Hgp dbng lien
kﬁtchophl‘thqp Cé thé ndu ra mot of logi Hop &ng lién kst
thw)ng ghp nhu sau:

- Hgp ddng lidn k&t vd cung cdp nguyadn lidu;

- Hgp dbng lidn k&t ve ap dyng ti€n b méi vé khoa hoc ky
thuit;

- Hogp ddng lidn k&t v trao ddi lao dOng, mdy méc vit tu,
thidt by;

- Hop d0ng lign k2t tidu thy sdn phéim;

- Hop dong lién doanh dau tu;

- Hop ddong lién doanh xufit nhdp khiu;

- Hop ddng litn doanh mua bén;

V...
1- Co 83 phép Iy hinh thanh hgp ddag

Cing nhy cdc ching logi HPKT khéc, bao gdm cic digu kign

vé k& hoach, v& cin ot phép ly va di2u kién v& ty § chi cia hgp
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dong. Riéng ditu kién v can cd phdp ly, trong hgp ddng lién két
phdi ndu thém céc ciin ci vao Quydt dinh s§ 38/HDBT ngay
10/4/1989 cia Héi dong B trudng va Nghj dinh s& 28/ HDBT ngay
22/3/1989 cia Hoi dong B trudng.

2- Cha thé cla hgp ddng va thd tue ky két

Chi thé hgp dong theo quy dinh chung. Rigng vé thé tuc ky
k& Hgp dbng lién két, vi phii dugc ban bac cy thé va quyén lgi
va nghia vy cia mdi bén, nén 4p dung cdch ky k& bing vaAn ban
va tryc ti€p gip nhau ky két.

3- Nbi dung cédc didu khoan cila- hgp ddng

Ngoai nhing dieu khodn chi y&u trong mot HDKT theo phép
Iénh v@ HDKT da quy djnh, do tinh ch&t dic tha caa ching loai
hgp ddng lién két doi héi cdc bén phai quy dinh chit ché ré rang
vé nghia vy va quyén lgi cia mdi bén trong litn két kinh t&, vi
vy phai c6 thém nhing didu khoan cho phu hgp, vi dy didu khoan
ve phuong thie an chia hay phan ph6i lgi nhuan gi?a cdc bén v.v...

Déi voi trudng hgp lién két trén quy mé l6n, trong mét thoi
gian 8n djnh lau dai, can thanh 14p Hoi dong Quéan trji d8 didu
banh sin xuft kinh doanh, thi phdi quy dinh ré trong hgp dong
lién k&t (ho#ic quy ch& dinh kém) vé thanh phan Hgi dong quan
tri, quyén han va trich nhi¢m cda Hai déng quan tri, quan hé g’n?a
c4c chi thé vai Hoi ddng quan tri v.v....

4- Gidi quy&t tranh chdp HPKT trong lién k&t kinh t&
Co quan trong tai kinh t& gidi quy&t cdc tranh chip va xv ly

vi pham 481 vdi cdc Hgp dong lién két kinh t& theo ding phap luat
vé HDKT va TTKT da quy dinh.
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ll- DY THAO MAU HOP DONG HOP TAC KINH DOANH

CONG HOA XA HOI CHU NGHIA VIET NAM
Ddc lap - Ty do - Hanh phic

HQP DONG HQP TAC KINH DOANH
Hop ddng s4....../HDHTKD

- Can cui phdp lénh HDKT ngay 28/9/1989 cia Hoi dong Nha
nudc va Nghj dinh s6 17 ngay 18/01/1990 cia Hoi déng Bo trudng.

- Can cd quydt dinh s6 38 ngay 10/4/1989 cia Héi dong Bo
trudng vé lién k&t kinh t& trong san xuéft luru thang, dich wu.

- Can cud vio... (cic vAn bin cia UBND ciip tinh hoAc nganh
chi quén).

Hém nay ngay:

Tai.......... (dia diém ky k&t)
Chiing tdi gbm co:

Bén A:

- Dién thoai s8:.......... Telex .......... Fax ...
- Tai khoan s&:................

MJ tai ngin hang...........

Dai dién 1a Ong (ba)...........
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Vit nghy... thang... ném....
Deo........... chde wy.......... ky
Bén B: (tuong ty bén_ A)
Bén C: (tuong ty bén A)
Bén D: (tuong ty bén A)
Céc bén thdng nh&t théa thusn ndi dung hgp ddng nhu sau:
Ditu 1: Noi dung céc hoat dpng kinh doanh

(C6 thé hgp téc trong sdn xufit hang héa, xay dyng mot cong
trinh thu mua ché bién mft hofic mft 88 loai sin ph&m, ti&n hanh
mét hogt dhng dich vy v.v...)

Ditu 2: Dank muc, 36 luong, cht lupng thist bi, vt tw chi
y&u cdn cho hogt déng kink doanh va ngudn cung cdp thi#t bi, var
tr

(Cé th& lap bang chift tinh theo chc myc trém).

Di®u 3: Quy cdch, s6 lugng, chét lugng sdn phlim va thi trudng
tiéu thu

1- Quy cdch sdn phém.

- Hinh ddng kich thudc...

- Mau sic...

- Bao bi...

- Ky ma higu...

2. S8 lugng sin phdm

- 86 lugng san phim trong nam sé san xuft la...
- Trong cdc qui....

- Trong tiung thiang cia qui....

-
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3- ChAt lugng sén phim
Sén phim phdi dat titu chufin ch4t lugng nhu sau:...

(Dya theo titu chuén, theo miu, theo ham ’luqng chét chd yéu,
theo tai lidu k¥ thuit v.v...)

4- Thj trudng tiéu thy:
a) Céc thj trudng phai cung dng theo chi tibu phép Knh:
- Dja chi:... Dy kién 86 lugng: ...

b} Céc thj truding khic 44 o6 don dit hang
- Dja chi.... Dy kién s6 lugng:...

¢) Céc thj trudng c6 thé bdn l1é

- Dia 8iém:... Dy ki&n sd lugng:....

Didu 4: Nghia vu va quyen lgi cia cdc bén hgp doanh
~1-Ben A

%) C6 cic nghia vy sau: (Theo trich nhidm da phn cOng)
' b) mc quyen lgi:.

2- Bén B: _(Gh‘lklﬁ qyy'&n va nghia vy thec théa thugn)

3- Bén C:

v.v..

Ditu 5: Phuong thitc xbe dinh k&t qu& kinh doanh va phon
chia k&t qud kinh doanh

1- Phuong thic xdc dinh k&t qua kinh doanh
a- Dya vao I¢i nhudn do bdn sdn phm (hoic cic cdng trinh

271



hoan thanh dugc bén chid dAu tu thanh todn)
b- Dya viio cdc ngudn thu nhép khdc (néu cd)
( Thu nhap nay c6 th 1 14, c6 thé 1a 18)
2. Phuong thic phan chia k&t qua kinh doanh

a- Cdc bén duge chia lgi nhuin hoéc 16- va rii ro theo ti l2
tuong Wng v6i phin trach nhiém trong hgp doanh.

b- Ti lé¢ phan chia cy thé dugc théa thuin trén co s3 phan
edng viéc duge giao nhu sau:

- Bén A la:.... % k&t qua

- Béen B la:...%
- Bén C l&.%
- V.V...

Dieu 6: Tréch nhiém cia cdc bén do vi pham hop dong

1- Bén nao da ky hgp ddng ma khong thyc hi¢n hogc don
phuong dinh chi hgp dong khéng cé 1y do chinh ddng thi sé bj
phat... % tng tri gid v6n ma bén d6 o6 trdch nhiém déng (c6 thé
xdc dinh mot khodn tidn cy thé).

2- Ngoai tién phat vi phamhgp d6ng, bén vi pham cbn phai
bdi thudng nhing mAt mat, hu héng thi sin, phai trd nhdng chi
phi 4€ ngan chin, han ché thigt hai do vi pham hgp dong gay rs,
cdc khoan tién phat do vi pham hgp ddng khéc va tién bodi thudng
thiét hai ma cdc bén bj vi pham da phai tra cho bén thd ba (ngoai
hgp doanh) la hau qui tryc tiép cia vi pham nay ghy ra.

3. Cdc ben vi pham nghia vy trich nhi¢ém 43 quy dinh trong
ditu 4 sé bi buéc phai thuc hién day di nhing qui dinh dé, néu
of tinh khéng thyc hién sé bj khdu trit vao lgi nhudn, néu nghiém
trong cé thé bj khiu trir c& vao vén Eﬁp (Tay theo tinh chét muc
46 vi pham cy th& ma cdc bén sé hop quyét dinh mtc phat cy thé
vao bidn ban).
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Ditu 7: Thi tuc gidi quyst c6e tranh chdp gia céc bén phdt
sinh tir vige thue hién hop dbng.

1- Hai b&n cAn chi d6ng théng bdo cho nhau bi€t ti€n dd thyc
hién hgp ddng. N&u o6 v&n d& b&t lgi gi phét sinh cdc bén phai
kip thdi bédo cho nhau bit va tinh cyc ty ban bac gidi quyst trén
co 8§ thuong lugng, ddm béo céc bén cing o6 1gi (c6 l4p bitn ban).

2- Trudng hgp ¢6 nbi dung tranh chfp khéng ty gidi quy&t
xong dugc, thi cdc bén thSng nhit 8é khifu nai tdi trong thi kinh
t&.... 1a t6 chic cd dd thim quyén gidi quyst.

3- Céc chi phi v& ki€ém tra, xd4c minh va 1¢ phi trong tai do
bén c6 18i chiju.

Didu 8: Trudng hop cbn sia d8i hodc chdm ditt hgp dong trude
thdi han.

1- Trudng hgp chin sia d8i hgp dong.

- Khi quy®n 1gi- clia mdt be&n nio @6 bj thiét thdi do phan chia
lgi nhudn khdng chinh xdc va cOng bing, cin xdc d;nh lai phudng
thic phAn chia k&t qua.

- Phan cdng nghia vy trdch nhidm chua sit hgp vdi kba nang
thyc t&€ clia mét trong cdc bén.

- Khi cn thay d6i quy cdch, chdt lugng cho phu hgp vdi nhu
cAu ngudi tidtu ding, holic thay d6i mAu ma hang héa, thay d8i mat
bhang kinh doanh v.v..

- Khi cn thay d8i s8 lugng v&n gbép clia mit trong cdc bén.
2- Truding. hgp cAn ch&m dudt hgp ddng trudc thai han.

- Khi co quan nha nudc cé th&m quyén ra quyét dinh dinh chi
cic hogt ddng ghi trong hgp dong nay (do hoat d6ng trong hgp
ddng vi pham phdp lugt).

- Khi giip rii ro (chdy, n§, lyt...) lam cho mft ho#ic nhitu bén
miit khd nang hoat déng.

- Khi lam &n thua 1§ trong... thang lién ti€p din tdi vé ng
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hoic mit khd ning thanh todn.

3. Cac ben phéi t§ chic hop va lap bién bin thanh ly hop
ddng trudc thd¥i han, xfic dinh trdch nhi¢m tisp theo cia céc bén
sau khi chfim ddt hgp ddng vao bién ban va phai thyc hign tridt
d8 phan trich nhiém cia minh.

Ditu 9: Céac thoa thugn khdc (n€u can)
Pitu 10: Thai han cé higu luec cia hgp dong

Pén ngay:..........

Csc bén sé t§ chic hop vh lap bién ban thanh ly hgp ddng
nay sau khi h&t higu lyc khdng qué 10 ngay. Bén ... o6 trich nhiém
t8 chic va chudn bj thdi gian, dja diém hop. :

Hogp dong nay dugc lam thanh... ban, c6 gid tri nhu nhay, mdi
bén gid ... ban. :

' Dai dién Bén A
Chiec vy
Ky tén ’
(Déng dau)
Dai dién Bén B

- Pai dién Bén C

(Tuong ty)

v.V...
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Ili- DY THAO MAU HOP DONG LIEN DOANH

CONG HOA XA HOI CHU NGHIA VIET NAM
Ddc lap - Ty do - Hanh phuc

HQP DONG LIEN DOANH
Hop dbng s8:... /HDLD

" . Can ct Phép lénh HDKT ngay 28/9/1989 ia Hoi dong Nha
nudc va nghj dinh s6 17 ngay 16/01/1990 cia Hpi ddng B trudng
qui djnh chi tigt vieéc thyc hién phdap l¢énh HDKT.

- Can ct Nghi dinh 8 28-HDBT ngay 22/3/1989 ban hanh
didu 1& Xi nghi¢p libn doanh, v quy&t dinh s§ 38-HDBT ngay
10/4/1989 v& litn k&t kinh t& trong sén xudt, lvu thong dich wy.

- Can cu... (Céc vin bén clia ca¢ nganh va dja phuong..)

- Cin ot vao bién ban cubc hop thda thugn gita cic bén lién
doanh ngay...

Hoém nay, nghy... thdng... pam...
Ching t8i gdm cé:

.................

- Dai dién 1a Ong (ba):e.n.........

275



- Gifly Gy quyén sf:.......... {n&u cb)

Bén B (tuong ty trén...)
Bén C

BéngD

v.V...

Céc ben thdng nhit 1ap hgp ddng lien doanh vdi ndi dung nhu

sau

Pieu 1: Thanh Ip xi nghiép litn doanh

1- Tén xi nghiép lién doanh:... (Xi nghiép... cong ty.... Téng
chng ty...)

2- Dija chi du ki&n déng tai...

3- Céc hoat dong kinh doanh cue xi nghigp:...

Ditu 2: Téng vén dbu tw va vén phdp dinh cia xi nghiép lién
doanh
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1- Téng v6n dau tu cho XNLD dy kifn khoang...

2. V6n phép dinh la:

3- Ty & gép v6n cia cAc bén vao vn phép dinh:......
- B&n A la.... bing cdc hinh thdc sau...

- Bén B la.... bing cdc hinh thic sau....

- V.V ‘

4- K& hoach va tién 40 gop vén.

- Quy 1 nam... s& gop la...



yéu cn cho hogt dpng kinh doanh va ngudn cung cdp

Trong dé6:

+ Bén A gép:...
+ Beén B gép:...

+ ..

- Quy 2 nam ...

- V.¥V...

5- Ditu kign va thi tye chuyfn nhugng v8n dau tu.
a- Didu kign: (néu nhing hodn ciAnh phii chuy&n ving, phai
t3p trung thyc hién chic nfing mdi v.v... Cé cd quan sén sing nhin

chuyén nhugng, chuyén nhugng trong ndi by can didu kién gi? Bén
ngoadi can ditu kidn gi? v.v...)

b- Thu tyc.

- (Sy nhdt tri cia cdc bén lién doanh, qui djnh ti 1§...)-
- (Nhitng thi tyc phip ly va tdi chinh...).
Ditu 3: Danh muc, 88 luyng, chét hqmg thiét bj, vt tu chu

Bang chiét tinh thist bj, vAt tu cia XNLD.

STT{ Danh muc Don vi S8 ugng Chiil ugng Ngudn cung
1 tinh ' : cip
Didu 4: Quy cdch, 88 luong, chét lzmng sén phdm véa thi trudng
tidu thu

I- Quy céch: Quy dinh kich thudc, mau sdc v.v..
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2. S6 ltgng: Dy ki€n sdn xuft theo k€ hoach va nhu cAu thj
trudng theo thdng, quy, nam...

3- Chit lugng: Theo tiéu chufin ndo? Ham lugng cdc chit chd
y&u? Theo maAu da sidn xuft thd v.v.

Luu y: N&u la cd sd d;ch vy ghi ré 36 tién dy kidn sé thu duqc
trong thang, quy, hosic nam.

Pidu 5: Thii han hopt ddng cia XNLD, nhing trudng hop
can két thic hoat ddng va gidi thé XNLD

1- XNLD... Bang ky thdi gian hoat d6mg la... nim. N&u cé didu
kign thuln lgi xin kéo dai thém... nAm.

2- XNLD... 58 k&t thic trudc thdi han va gidi th€ XNLD trong
nhing trudng hgp sau day: '

- Gap rdi so (chdy, nd, béo, lyt) hiy hoai td 80% trd 1&n téng
tai san cda XNLD.

- Bi v8 ng, khéng cdn kha niing thanh todn.
- Thua 13 lién tiép 2 nam lign.

- Bj co quan.Nha nuéc c6 th&m quyén ra quyét djnh dinh chi
hoat dfng. ¢

Dieu 6: Cong tac tai chinh va k€ todn cia xi nghiép lién doanh
1- Cdc nguyén tdc tai chinh cin dp dyng gom:

2- Cong tdc k& toan.

- Thié€t lap hé théng k€& todn nao.

- Ty l&¢ kh&u hao tai san 6 dinh: m8i nAim bao nhidu %
- Ty i@ trich lip cac quy cia xi nghigp.

+ Quy khuyén khich phét trién sin xuﬁt (C6 thé tu 30-35%
’ lqn nhuan)
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+ Quy khen thudng: Trich t¥ ngudn nio, bao nhiéu %

Hé¢i dong quan trj (hay dai hdi cong nhan vién chde) quydt
dinh cde ty 1& trén?..

- Céch thitc bio hiém tai sin cia XNLD.

+ Lap hgp déng bdo hiém véi chi nhanh Bao Viet...

+ Cac bién phip khidc:...

3. Céng tac kiém tra ké todn.

- Ch& b kiém tra s sdch k& todn trong XNLD...

- Ch& &) gidm sdt cua k& todn trudng.

- Chfip hianh sy kifm tra cia cd quan tai chinh c6 thim quyén.

- Ch&p hanh sy kifm tra cia Ngan hang vé st dyng vén vay.

V.V...

Ditu 7: T8 chiic va cd ché qudn Iy XNLD

1- S6 hugng va thanh phan hoi dong quan trj

2- Nhi¢m vy, quyén han, nhi¢m ki cda Hoi dong quan trj va
chu tich, cdc phé chi tich Hoi dong quén tri.

3- Cach thuc bau (hoic chi dinh hay thue) giam d&c va cac
‘phé gidm ddc XNLD:
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4- Nhiém vy, quydn han, nhidm ky cia gidm ddc, cdc phé gidm
dcc.

5- Nhing trudng hgp can bdi chdc gidm 46c, phé gidm dbc
trudce thisi han.

Ditu 8: Ti !¢ phan chia 16, I8 va nii ro cho cde bén lién
doanh .

Cén ct vao ti 12 gép vBn cdc bén théa thufin phan chia lai, 1§
vA rii ro nhu sau:
1. Bén A:.,. % vi da gép... % vin.

2. Ban B:... %...

3.

4,

Ditu 9: Quan hé lao dpng trong xi nghiép lidn doanh

1. Cac nguyén tdc tuyén lao dong.

- LAp hgp dong lao d6ng theo 3 hinh thuc: dai han (5 nam),
ngin han (6 thing - 12 théng) va theo vy vigc.

- Qua thit tay nghe va kiém tra bing cdp duge dao tao...

3 Ap dung ché do bao h$ lao dong.

3. Thai gian lam viéc va nghi ngui.
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4. Céc hinh thitc trd luong cn dp dyng.
a- Luong khodn sin phfm:

b- Laang c&p bac:

5. Hogt ddng cia cOng doan (cé cAn thanh lap khdong? Chuyén
trdch hay kiém nhié¢m).

6. Ch& @) bho hifm cho ngudi lao ddng.
- Om dau

- Gia y&u
- Tai nan
- Thaij sdn
T. vv...

Ditu 10: K& hoach dao tao, bdi dudng cdn b9 qudn Iy, ky thult,
nghidp vu va cdng nhan

1- Dua di dao tao: (Tiéu chuin nhu th& nao) S8 luq_ng..;
2- B8 tri di bdi dudng ngin han S8 lugng...

3- K& hoach moi chuyén gia trong nudc vi nude ngoai d&n xi
nghiép ph8 bi&n k¥ thuit va kinh nghiém.

4- K& hoach bdi dudng va thi tay nghe nang cip bac ky thuat
cia ddi ngd cOng nhin.

bigu 11: Trdach nhiém cia cdc bén trong vidc thiyc hign hop
dong

1- Trdach nkiém Bén A (xdc dinh cdc nghia vu vt chilt).
2- Trach nhiém Bén B
3- Trdach nhiém Bén C

V.V...
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Ditu 12: Thu tuc gidi quyét cée tranh chép trong hop dong
lién doanh (twong ty HDHTKD)

bieu 13: Cac thoa thun khdc (néu can).
Dit¢u 14: Hiéu luc cua Hap dong

Csic Bén sé t8 chdc hop va lap bién ban thanh ly sau khi hgp
dong h&t hidu lyc... ngay. Chid tich hdi dong quan tri cb trdch
nhiém t8 chuc va théng bdo thai gian, dja diém triéu tp cudc hop
thanh 15. : :

Dai dign Bén A
Chiic vu

Ky tén

(Péng dau)

Pai dién Bén B
Chuc wy

Ky tén

(Déng dau)

Pai dién Bén C
Chuic vy

Ky tén

(Béng d4u)

v.v...
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Chuong XVII

HOP DONG GIA CONG DAT HANG

I- KHA! NiEM VA DAC DIEM
1- Khdi niém

Hgp ddng gia cdng 45t hang la sy théa thuidn bing van bin
gita mdt bén 1A don vi 44t hang (¢6 th€ 1a cdc doanh nghidp, chc
cd quan nha nudc, t8 chuc xA hoi) voi mot ben Ia co s séin xuft
tifu thi cOng nghi¢p v& vigc sin xufit mot s§ sin phfm theo yéu
cAu cia bén dat hang. Trong 46 bén dit hang c6 nghia vy chuyén:
giao cho bén sin xuft s nguyén vit lidu 43 d€ sin xuAt, nhén san
phdm va thanh toé&n. Con bén sén xuft o6 nghia vy sin xuft ding
s8 lugng, chit lugng, giao k&t qud ding thdi han da théa thudn
trong hgp dong. )

2- Pac diém cia hgp ddng gia cdong dat hang

Day la loai hgp dong duge ky k&t trong hoat déng sin xuét
kinh doanh cia cdc nganh tidu céng nghiép va thu cdng nghiép,
c6 vai tro thic ddy sy phat trién cia nganh tiéu, thi cong nghitp
nhiim 6n dinh ddi sSng, giai quyét viéc lam cho ngudi lao dfng.
Chii th€ cia loai hgp dong nay: di la bén dit hang hay bén sin
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xufit cling phai bio diAm di tu cdch cia chi thé hgp ddng kinh t&,
mdi lam cho ban hgp ddng c6 higu lye phip ly. Bén dat hang c6
thé 14 cic doanh nghigp, cdc co quan hay t§ chie hgp phdp, o6
nguyén li¢u va o6 nhu clu dit hang. Bén sin xuft 1a cde t§ chie
tifu, thi cong nghiép day 13 chi thé bit budc cia loai hgp dong
nay. Bén sin xufit s& ti&n hanh cdc hoat ddng tdc nghi¢p tao ra
8dn phdm theo vdc yeu chu va tiéu chufin cia bén dat hang, nhung
lai sdn xuit bing nguydn litu cia bén dat hing, cho nén khach
th€ cia quan hé nay la k&t qua hoat ddng sin xuit cia don vi tidu
thi cOng nghigp. Piém khdc nhau co bin cia hgp dong nay so vai
hgp déng mua bin la: trong hgp ddng gia cdng dat hang khong
c6 sy chuyén giao quyén s§ hu dfi vdi nguyén vat ligu.

II- QUYEN VA NGHIA VU cUA CAC BEN HOP DONG

1- Quy®n va nghia vu clia bén dat hang

Trédch nhigm quan trong nhit cia bén dat hang la chuyén giao
nguyén vt ligu cho bén sdn xuAt ding 88 lugng, chat lugng, diing
thsi gian va dia difm théa thugn. Khi bdn sdn xuft hoan thanh
sin phim, bén dit hang c6 nghia vy ti€p nhan san phAm duing thoi
gian qui dinh va thanh todn ding muc théa thugn. Né&u khong dving
yéu cu vé sd lugng, chat lugng, thai han ban giao san phim, bén
dit hang c6 quyén doi phat hgp dong va ydu ciu bdi thudng thigt
hai néu bén kia vi pham hop dong.

2- Quyen va nghia vu ciia bén sn xuft gia cong

Bén san xufit c6 nghla vy nhian nguyen vAt lidgu d& bdo dam
san xuit, o6 trach nhiém ki¥m tra chit lugng va s6 lugng, phai
bdo quian chu ddo d€ cung ung cho cic khiu san xuiit; trong quéd
trinh san xudt khéng dugc ddnh trdo, bdt, xén nguyén li¢u, hoiic
ding cdc thi thuat pha ch& lam giam chat lugng nguyén lidu, phai
st dyng chinh nguyén ligu dat hang d€ san xuft ra sin phim.
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Bén san xufit c6 nghia vy béan giso di 88 lugng san phim, chju
trach nhiém vé chét lugng sin phim vi giao ndp cho bén dat hang
ding thdi han va dja di€m nhu d& cam k&t trong hgp dong, dong
thiti c6 quyén yéu cfiu bén @it hang thanh todn chi phi sdn xufit

va tién cOng theo tirng dgt hojc todn b} tdy theo théa thuln vio
hgp ddng.

Il- DU THAO MAU HOP DONG GIA CONG DAT HANG

CONG HOA XA HOI CHU NGHIA VIET NAM
D&c @p - Ty do - Hanh phac

HOP PONG GIA CONG DAT HANG
Hgp dbng s6.../HDGC

- Can ct phdp lenh HDKT ngdy 28/9/1989 cua Hoi dong Nha
nudc v Nghi dinh 85 17 nghy " 16/1/1990 cia Hoi dong BY trudng
qui dinh chi ti€t vipc thi hinh phép nh HDKT.

- Can cit... (ch€ d¢, th8 Id cia nghnk tifu, thé cong nghlep)
Hém nay ngay...thdng.... nAm...
Tal... Dja difm ky ké&t).
Ching tbi gom c6:
Bén A: (Bén dat hang)
- Tén doanh nghi¢p (hofic co quan):
- Dija chi....
- Dién thoai:...
- Tai khodn s8... M3 tai ngan hang...
- Dai dién la éng (ba):...
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- Gify 4y quyén s8:... (ndu cd).

Do.... ¢chde vu .. Ky

Bén B (Bén san xuit gia ctng)

(CAc muc tucng ty Bén A).

ILii bin théng nhit thoa thuan 13p hgp dong véi ndi dung nhu

Ditu 1: Ddi tugng hogp dong
1- Tén sdn phdm hang héa cin sdn xuft....
2- Quy cédch phim chAt:
+...
+...
+...
Pidu 2: Nguyén vdt liu chinh va phy
. 1- Bén A ¢6 trach nhidm cung ¥ng nguyén vét ligu chinh gém:
a- Tén ting logi... S8 lugng... Chat lugng... . ;
b- Thai gian giao... Tai dja diém... (Kho bén B)

c- Trach nhigm bao quin: Bén B chju mei trdch nhiém vé& s8
lugng, chit lugng cdc nguyén liéu do bén A cung dWng va phai su
dyng ding loai nguyén ligu da giao vao san xuft sdn phém.

2- Bén B ¢6 trdch nhiém cung ¥ng cdc phy liéu 48 sin xuAt.

a- Tén tdng loai... s§ lugng... don gid (hodc qui dinh chit lugng
theo ham lugng, theo tidu chuin).

b- B&n A cung ung tién trudc dé mua phy liéu trén. Téng chi
phi la:...

Didu 3: Thoi gian sdn xufit vé gico sén phdm.
1- Ban B b#t dau sdn xuit tU ngay...
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Trong quéd trinh san xuft bén A o6 quydn ki€m tra va yéu cau
bén B sin xufit theo ding miu sin phim di théa thuin bét dau
t¥ ngay dua nguyén ligu vao san xuft (nfu can).

2- Thai gian giao nhgn san phim.

Néu giao theo dgt thi:

a- Dgt 1: ngay... dia di€m...

b- Dgt 2: ngay... dia difm...

c- Pbgt 3: ...

Né&u bén A khong nhan ding thai gian s5 bj phat lhtu kho la...

Néu bén B khong giao bang ding thdi gian dia difm sé phai
bbi thudng cde chi phi...

Pitu 4: Céc bign phip béo dém hop dbng (nEu cAn)
Didu 5: Thanh todn

Théa thugn thanh todn todn by hay tdng dgt sau khi nhan
hang.

Thanh todn bing tidn mat hay chuyén khoan...
Didu 6: Trich nhiém do vi pham hgp ddng

1- Vi pham ve chat lugng: (lam lai, gidm gid, si¥a chda, bdi
thudng nguyén vit lidu v.v...)

2- Vi pham s8 lvgng: Nguyén vat ligu khong hv hong phai bdi
thudng mguyén ligu theo gid hitn thdi...

3- Ky hop ddng ma khéng thyc hién: bj phat tdl 12% gid trji
hgp dong.

4- Vi pham nghla vy thanh todn: bo: t.hl.rdng theo ti 12 lai sudt
ngan hang v.v..

bidu 7: Thi tuc gidi quyét tranh chip hgp dong

* 1- Hai bén can chu dong thong bdo cho nhau bist tidn 46 thyc
hi¢n hgp dong, néu cé vAn dé bt Igi phat sinh cic bén kip thai
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bdo cho nhau biét va chi dong ban bac gidi quy&t trén co 83 thuong
lugng dam bao hai bén cing c6 Igi (c6 lgp bidn ban).

2- Trudng hgp o6 vén de tranh chdp khéng ty thuong lugng
dugc hai bén th6ng nhit chuyén lén trong tai kinh t&..............
la t§ chic cd di thdm quydn gidi quyét.

3- Céc chi phi vé¢ ki€m tra, xdc minh va 1§ phi trong tai do
ben cé 18i chju.

Ditu 8: Céc théa thudn khéc (n&u can)
Ditu 9: Higu lyc cia hgp dong

Hgp dong nay c6 higu lyc tir ngay............ dén ngay.............
Hai bén s& t§ chutc hop va 1Ap bién bdn thanh 1y hgp ddng sau d6...
ngdy. Bén A o6 trich nhi¢m t§ chuc vao thdi gian, dja di€ém thich
hgp. ‘ |

Hgp dong nay dugc lam thanh... ban c6 gis trj nhu nhau, méi
bén giit ... ban.

Dai digén bén A Dai diédn bén B
Chic vy Chitc vy
(Ky tén déng dfu) (Ky tén déng dfu)
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Chuong XVIII

HQP DONG NGHIEN CUU KHOA HOC
VA TRIEN KHAI KY THUAT

I- KHAI NIEM VA DAC DIEM .

1- Khdi nig¢m

v Hgp déng nghién ciu khoa hoc va trifn khai ky thuat 1a sy
théa thudn biing vin ban gila céc don vi khoa hoc ky thugt vdi
nhau, hoac v6i cdc doanh nghiép khdc nhim trién khai, ing dyng,
thiét ké, thit nghiém, 1dp rdp, van hanh, hiéu chinh... va gidi quyé€t
moi vin dé khoa hoc, ky thujt khdc. Theo dé bén nhan hop dong
c6 nghia vy thyc hién cdc tdc nghigp ding s§ lugng, chat lugng
va ban giso cho bén giao hgp ddng diing thdi gisn, djia di€m moi
ndi dung cam két.

Trong thyc t& thudng cé cdc loai hqp déng nghién ctu khoa
Hoc, tri€n khai ky thuit nhu:

o Hop dbng nghién cuiru: C6 d6i tugng hgp dong 1a cdc hoat
(#ng nghién ctu khoa hoc nhu:

- Nghién citu didu tra vé tai nguyén khodng san, thd nhudng,
khi tugng, thiy van v.v..
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- Nghién cdu thist k&, thf nghigm, thi nghibm cdc cdng nghe
mdi, sén ph&m mdi, con gifng mdi...

b- Hop ddng dich vy khoa hoc ky thubt: DEi tugng hgp dong”
14 cdc djch vy khoa hoc - k§ thugt nhu:

- Hudng dén trién khai, 4p dyng khoa hoc - ki thust vao sin
xudt;

- Thyc hi¢n cdc dich vy: lp rdp, vfn hanh thd, hi¢u chinh
va gifa chi?a dyng cy do ludng, thié'§ bj khoa hoc - ky thuit;

- Phan tich méu, thd nghidm vAt lidu, ki€m nghiém sdn phém;

- Bién soan tai lidu, hudng din k§ thust nghigp vy, x& 1y 8
lidu; ‘

- Lap ludn ching kinh 6 - ky thuat, cdc & 4n ho&ic bai todn
cOng trinh; :

- Lap chuong trinh vA cdc djch vy tinh todn.

c- Hop dbng sin xut phuc vu hoat dpng nghién citu khoa hoc
va trién khai ky thugt, bao gdm:

- S4n xudt vat tu thidt bji phuc vy hoat dong khoa hoc- k¥
thuat.

- S4n xut sin phim thd nghi¢m, nhing sin phim khong holic
chua c6 kha nang ip dyng qui mé sdn xufit hang loat.

2- Pac di€m cda hgp ddng nghién ciru khoa hoc, trién khai
ky thuat

a- Ve chi thé tham gia hop dong

Trong cdc loai hgp dong nay bit bu¢c phai c6 mot bén chu
thé 1a ddn vj nghidn cdu, trién khai khoa hoc ky thuat con ban
kia c6 thé la cdc doanh nghiép, cic t§ chic o6 nhu cAu dich vy
khoa hoc - ky thuat, tham chi 13 mét don vi nghién ciu khoa hgc
k§ thuat khac.
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- Bén nhdn hgp ddong o6 thé 1a don vj khoa hoc k¥ thuat cia
nha nvée nhu cdc Vign nghién cuu, trudng Dai hoc, cdc Trung tAm
nghién cdu, c6 thé 1a cdc t8 chuc khoa hoc - ky thuat tip th& c6
ding ky theo qui djnh cia phép luat, c6 th& 13 cd nhan cic nha
khoa hoc (theo qui djnh cia phdp lenh hgp dong kinh té&).

- Bén giao hgp dong c6 thé 1A céc co s3 san xufit, kinh doanh,
dich vy cia nha nudc, cia tdp thé hoyc doanh nghidép tu nhan c6
di tu cdch la chi thé cia hgp dong kinh t&, ¢6 nhu chu gidi quyé&t
cdc vin dé v& khoa hoc - ky thuat.

b- Khich thé cia hop dbng
Vén d& ma cdc.bén quan tm trong céc loai hgp dong nghién
ctu, trién khai khoa hoc - ky thult 1d cic kst qua nghién citu trién

khai cia bén nhan hgp ddng, d6 chinh 1a khich thé cia loai hgp
dong nay.

iI- TRACH NHIEM CUA CAC BEN HOP DONG
1. Trédch nhi¢m ciia bén nhan hgp ddng
Sau khi ky két cdc hgp dong nghién ciu khoa hoc, trién_ khai

ky thuit, thong thudng bén nhan hgp dong c6 cac nghla vy sau:

- Tién hanh thyc hi¢n day di cdc ybu chu va s6 lugng céc tidu
chuin, dinh mvc v& chat lugng cic cdng trinh nghidn cdu, trign
khai khoa hoc - ky thuat. .

- Hoan thanh va ban giao ding thdi han va dja didm &4 thoa
thudn, .

- Hudng dén st dyng, van hanh sau khi ban giao (néu la hang
héa bén nh4n hgp déng phéi soan thio ndi dung gidy hudng dan
qui trinh si dyng dé ban B khi bén kdm vio cdc hang héa cho
'khéch hang).

- Chiju moi trdch nhiém béo hanh va sira chiza khi c6 hy héng.
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2- Trich nhié¢m cha bén glao hgp dbng
- Cung cfip moi tai liéu khoa hoc - ky thult va thong tin ban
dau cin thigt cho viéc nghién cdu, trién khai khoa heo ky thult.

. Cung cfp mot khodn vat tu, tién v&n, dng trudc dim bdo
cho vigc thyc hign hgp dong,

- Ti€p nhan ding thai han cdc k&t qud nghién ctdu va thye
nghig¢m.

- Thanh todn ding thsi han khodn tién thu lao cho bén nhén
hgp dbéng.

‘11- oY THAO MAU HQP DONG NGHIEN CUU KHOA HOC -
TRIEN KHAI KY THUAT

1- Dyu thido hdp ddng nghién ciu, thi€ét k& san phdm m('ﬁ

CONG HOA XA HOI CHU NGHIA VIET NAM
Doe lap - Ty do - Hanh phic

HOP PONG NGHIEN CUU THIET KE SAN PHAM M1
Hgp dong s6.../HDNCTK

- Can cu phap lénh hgp dong kinh t& ngay 28/9/1989 va cic
van ban hudng din thi hanh cia cdc cip cdc nganh.

- Can cd vao bién. ban hgp cda hai bén.

Hém nay ngay..thang... nim...

Tais.......... (dia didm)

Ching tbi gobm co:

Bén A (Bén dat yéu cau nghién cdu, thist k&)

..........

- Tén doanh nghiép (hodc co guan):
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- Dja chi try sé chinh........
- Dién thogi... Telex ...Fax ...
- Tai khoan s4....
M3 tai ngAn hang...
- Dai dign la:...
Chic wy....
- Gidy uy quyén s8....(nfu ky thay gidm déc)
Vi€t ngay... thdng...nam...
Do.... chitc vy...ky...
Bén B (Bén nhan hgp ddng)
(Céc yEu t8 ghi tuong ty).
_ Hai bén théng nh&t l4p hgp déng vdi ndi dung nhu sau:
Didu 1: Npi dung cdng viéc giao dich _

1- Ban A 4t yeu cAu cho bén B nghidn’ cvtu thist k& sin phﬁm
mdi of tén lA...

2- Cac tidu chudn, dinh mdc v& chit lgng cén d&t 1a:
- Quy céch...

- Miu maé...

- Cong dyng dat...

- Tigéu thy néng lugng...

3. 86 lugng sin phfm mdi An thist k&...

4- Ban A cb trégh nhiém cung cp tht cd moi tai lipu, thong
tin ban dAu cAn thist cho viéc nghidn cdu, thist k& sin phim mdi
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theo cdc titu chufin, djnh lugng trén cho bén B sau khi ky hgp
dong. '

Pitu 2: V2 vst tr, nguyén lidu va tidn vén )

1- Ban A phdi cung cfp cho bén B nhing vit tu, nguyén li¢u
va tién v6n ban dAu di 48 bén B nghién ctu, thiét k& s§ lugng
sin ph&m mdi theo tidu chudn va qui cdch da néu trén. Cy thé la:

a- Vat tu loai:....
b- Nguy2n li¢u loai...

c- Ten von téng cdng... (btn A c6 thé giso tAt ci thanh tién
d& ben B ty lo vAt tu nguyén lidu ding chét luqng va titu chudn
da théa thuéin).

2. Thoi gian giao vit tu, nguyén litu, tidn vin... (thuong la
ngay sau khi ky hgp dong).

3- Dja diém giso...
4- Ben B ¢6 triach nhiém nhin va bao quan.
Pitu 3: Thai han thyc hién hgp ddng

1- Bén B c¢6 triach nhi¢m nghién ctu, thidt k& san phfm méi
trong thdi gian la... ngay (thdng).

2. Bén A dugc kifm tra cac tidu chufin, qui cdch chit lugng
_ san phim trudc khi giao nhén.

3- Dja didm giao nhan tai...
4- Thoi gian giao nh4n san phim...
Ditu 4: Thoi han thanh toén tién céng

~1- Thanh todn sau khi bén A da kiém tra va nhan sdn phim
len phuong tién van tai. »

2- 86 tién la ... dong/ mét don vi sin phim.

3- Phuong thic thanh todn: Tign mat (chuy@n khodn qua ngin
hang).
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4- N&u bén A thanh todn chdm phai chju phat theo lai suft
tin dyng ngAn hang.

Di®u 5: Trach nhigm bde hanh va huéng dén sit dung.

1- Bén B phii hudng dén ti mi qui trinh si dyng sén phim
mdi, bio dam phat huy hét tinh nang tdic dyng clia sin phfm mdi.
(C6 th& vikt rd qui trinh s dyng v nhing didu can luu ¥ trong
qué trinh van chuyén, s dyng, cdch nap nhién lidu va bdo tri, bao
dudng v.v..thanh tai lidu huéng din d€ giao kém sin phdm cho
bén A).

2- Bén B od trich nhiem.béo hanh sin phfm mdi trong thai
gian...thing.

3- Mgi sy off khic do I8i cia bén A n&u ybéu cAu ben B sda
chida thi bén A o6 trdch nhi¢m thanh todn day di.

Ditu 6: Trich nhigm vl chdt trong vige thuc hitn hgp dong

1- Hai bén cam két thyc hi¢n nghiém tuc cdc didu khodn da
théa thugn trén, khong duge don phuong thay d8i hoac hiy bd hgp
dong, ben nao khdng thyc hién hoiic don phuong dinh chi thyc
hi¢n hgp dong ma khong c6 Iy do chinh ddng thi »& bj phat téi...
% gié trj hgp ddng da ky (cao nh&t la 12%).

2- Bén nao vi pham cic didu khodn trén ddy sé phai chju tréch
nhi¢ém vt chit theo qui djnh cla cdc viin ban phdp luit cé hipu
lyc hi¢n hanh vé phat vi pham chét lugng, s§ lugng, thai gian, dja
di€m, thanh todn, bdo hanh v.v.. Mdc phat cy thé do hai bén thda
thugn dya trén khung phet ma nha nude di qui dinh trong céc
van ban phédp lugt v@ hgp dong kinh t&

Ditu 7: Thi tuc gidi quyét tranh chdp hgp dong

1 Hai btn cAn chié 4¢ng thong béo cho nhau tign d¢ thyc
ki¢n hgp ddng. N&u c6 vén d& gi b&t lgi phdt sinh, céc bén phai
kip thai théng bso cho nhau bi&t va tich cyc ban bac glm guyét
(cAn l4p bign ban ghi toan bp ndi dung).
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2- Trudng hgp cdc bén khdng ty gidi quy&t duge sé th&ng nhat
chuyén vy viéc téi trong tai kinh t&." 1a t§ chidc c6 40 thdm quyén
gidi quyét. .

Ditu 8: Cdc théa thutn khéc (n&u cAn)

Céc didu kign va didu khodn khdc khdng ghi trong hgp déng

nay s& dugc cdic bén thyc hién theo qui dinh hién hanh cia cac
viin bin phdp luat v& ngp ddng kinh t£.

Ditu 9: Hitu luc cia hgp ddng _
Hgp dong nay c6 higu lyc t ngay... d6n ngay...

Hai bén s& t8 chic hop va lip bién ban thanh }y hgp dong
nay sau khi h&t hi¢u lyc khong qué 10 nghy. Bén ... c6 tréch nhi¢m
t§ chic va chufn bj thdi gian dja di€m hop thanh 1.

Hgp dong nay duge lam thanh...bdn c6 gia tri nhu nhau, mdi
bén gil... bdn, gii cd quan... ban (nfu cin).

DPai dién bén A Dai di¢n bén B
Chuc vy Chuc vy
(Ky tén, déng dau) (Ky tén, déng dfu)

2- Dy thido miu hgp ddng djch vu khoa hoc ky thuit

CONG HOA XA HOI CHU NGHIA VIET NAM
Doc l4p - Ty do - Hanh phic

HQP DONG LAP RAP THIET B] KHOA HOC KY THUAT
' Hgp dong s6... /HDLRTB

- Can ct phép 1énh hgp ddng kinh t& ngiy 28/9/1989 va céc
viin bin hudng din thi hanh cia cdc cAp, cic nganh.
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- Cin cd vao bién ban cudc hop gida hai bén, ngay...

H6m nay ngay... thing... nim...
‘Tai dja diém:
Ching tbi gom:
Bén A (b&én ¢6 nhu cau lAp rip)
- Tén doanh nghiép (hodic cd quan)......
- Dia chi try 83 chinh.......
- Dién thoai..... Telex ...... Fax .....
- Tai khodn sf.......
M4 tai ngAn hang.......
- Pgi dignm la:.......

- Gidy dy quyén sf... (nfu thay giim dfc ky)
Vit nghy... théng... nhm...
Do... chﬂc vy... ky.

Bén B (B&n nhan lip rdp)

- Tén doanh nghi¢p (hodic co quan)...

- Dia chi try 83 chinh..

- Pién thoai... Telex ... Fax ...

- Tai khodn of...
M5 tai ngAn hang...

- Dai dign la:...
Chic vy...

- Gidy iy quyén s8... (n8u thay gidm ddc ky)
Viét ngay... thing... nAm...
Do... ehide vy... ky.
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Hai bén cung théa thugn n¢i dung hgp dong nhu sau:

Ditu 1: Nbi dung cdng vige

1- Bén A giao cho bén B lap rdp thift bj khoa hoc ky thuit
o tén la:...

Bao gom nhing cOng vigc cy thé nhu sau:

2- Bén A phai cung cfp dAy i cdc tai li¢gu va théng tin ban
diu cing véi toan bd nhing phy ting cia thi&t bj cAn lip rdp.

3- Bén B ¢6 trach nhidm lAp rdp xong thiét bj, tién hanh viéc
vAn hanh thd, dim béo cho bén A c6 thé s dyng thist bj vao hoat
ddng phyc vy sin xudt kinh doanh.

Ditu 2: V2 vt tr va tidn vén

1- Nhidng vit tu, nguydn lidéu phy, phyc.vy cho vibe l4p rép
Koan chinh thiét bj mdy méc do bén A cé trdch nhidm cung ung
day di, kip thai va ding chét lugng, du s8 lugng chin thiét theo
nhu clu clia chng vigc,

’ 2. Tien v6n ung trudc phyc vy cho cdc hogt dong lép rdp va
van hanh bén A phai chi cho bén B ngay sau khi ky hgp d®ng (hoac
khi bit dau thyc hién hgp dbng).

Luu y: Nhing vt tu, nguyén lidgu phy bén A hi¢n tgi khéng
c6 thi c6 thé qui thanh tién, giac ludn cho bén B ty mua sdm ding
titu chuéin, chit lugng da théa thuan.

Ditu 3: Thoi han thuc hign hop ddng

1- Bén B c6 trich nhiém thyc hién cdc hoat ddng lép rdp
trong théi gian la... ngay (thing).

2. Khi t8 chic van hanh thd, ban B phdi thong bdo cho bén
A kifm tra trudc vidc ldp rdp va cung tham gia van hanh thd (n&u
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la phuong tidn v@n tdi, thist bj cAn pham vi hoat ddng 10n, bén A
c6 trdich nhidm bo tri dja di€m vAn hanh thu).

Ditu 4: Tréoch nhi¢gm bdo hanh, hudng dén sit dung

1- Bén B c6 trdch nhi¢m huéng ddn qui trinh s dyng, dém
bio phdt huy h&t tinh nfing, tdc dyng cia thi€t bj v nhidng difm
cAn lvu y trong qué trinh v4n hanh, bao tri, bdo dudng thi&t bj.

2- Viéc biko hanh thi€t bj, cic m6i han, m&i rdp do bén B chju
trdch nhi¢m trong théi han... thdng (nfu bén B dong thoi la ngudi
sin xufit thiét bj 46, n&u khong chi chju trach nhiém bao hanh
trong pham vi cc djch vy do bén B thyc hi¢n).

Didu 5: Thdi han thanh todn céng dich vy

1- Bén A o6 trich nh.iem thanh todn cdHng dich vy cho bén B
tdng cong la:... chia thanh céc dgt:

- Dotl vho ngay...

- Dot 2: Vao ngay...

v.V...

2- Phuong thuc thanh todn bing tién mat (cé thé la chuyén
khodn qua ngan hang).

Ditu 6: Cdc théa thupn khdc (n€u an)

Céc dieu kién va didu khodn khic khbng ghi trong bgp dbng
nay, 88 dugc cfic ‘bén thyc hién theo qui djnh hign hinh cia cdic
vin ban phédp lujt v& hop dong kinh t& va dich vy khoa hec - ky
thujt. '

Ditu 7: Trich nhigm vt chédt trong thirc hidn hgp dong

1- Hai b&n cam k&t thyc hién nghiém tic cdc didu khoan da
théa thuén trén, khdng dugc don phuong thay d8i ho#e hiy bd hap
ddng, bén nao khdng thuc hién, hoic don phudng dinh chi thye
hién hgp ddng ma khong cd Iy do chinh d4dng, thi s& bj phat tdi...%

gid trj phan hgp déng (cac nhit la 12%).
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2- Bén nac vi pham cdc ditu khodn trén s& phai chju trich
nhiém vat chat theo quy djnh cia cdc viin ban phdp luat o6 hidu
lyc hién hanh vé phat vi pham chdt lugng, s6 lugng, thoi gian, dja
diém, thanh todn, bao hanh... Mic phat cy thé do 2 bén théa thuan
dya trén khung phat nha nudc da qui djnh trong cdc van ban phap
luat vé hgp ddng kinh t&.

Didu 8: Thi tuc gidi quyét tranh chip hgp déng

1- Hai bén cAn chi déng thdong bdo cho nhau ti€n 49 thyc
hién hgp déng. N&u c6 ven d& gi bat lgi phédt sinh cdc bén phai
kip thai thong bdo cho nhau bi€t va tich cyc ban bac gial quyét
(CAn 14p bizn ban ghi toan bd ndi dung). ‘

2- Trudng hgp cic bén khong ty gidi quyst dwge, sé théng
nh&t chuyén vy vide tdi trong tai kinh t&€............. la t8 chic du
thAm quyén gidi quyét. '

pitu 9: Hi¢u lwe cia hop ddng
Hgp dong nay cd hidu lyc t¥ ngdy... dén ngﬁy

Hai bén sé t§ chdc hep va lap bién ban thanh ly hgp dong
nay sau khi h&t hi¢u lyc khong qua 10 ngay. Bén... c6 trich nhigm
t8 chuc va chufn bj thdi gian, dia diém hop thanh ly.

Hgp dong nay dugc igp thanh... ban, c6 gid tri nhu nhau, mdi
bén gid... ban. Gdi co quan... bdn (n€u cAn)

Dai dign bén A Dai dién bén B
Chuc vy Chuc vy
(Ky t2n, dong diu) (Ky tén, déng diu)
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Chwong XIX

HQP DONG HOP TAC VA LIEN DOANH
V@1 NUGC NGOAI

I- HOP DONG HOP FAC IGNH DOANH
1. Nhitng nhén thiéc chung

Hop déng hgp tdc kinh doanh la mét trong ba hinh thdc co
bin cia dau tu nudc ngoai vao Viét Nam. Hyp dong nay tao cc ed
phdp ly cho cdc bén trong nudc va nude ngodi hep tde thyc hitn
mot hoac mdt s& hoat ddng sdn xust kinh doanh nao dé trong mot
thai gian va dja diém nhit dinh theo nhing digu khoin duge théa
thuan trong hgp déng.

d - Khdi ni¢m

Hogp dong hgp tdc kinh doanh la van ban duge ky két gida hai
bén hoic nhiéu bén (goi tdt la cdc bén hgp doanh) dé cung nhau
ti€n hanh mdt hoic nhidu hoat ddng & nudc nhan dau tu, trén co
s6 qui dinh trdch nhiém va phan chia k&t qua kinh doanh cho mébi

bén ma khéng thanh lap xi nghigp lién doanh hodc bat cu mot
phip nhan nao.
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b - Ddc diém ciia hink thic hop dong hop tic kink doank

- Trong hgp dbng, ndi dung chinh phai phdn 4nh la quyén lgi,
trach nhigm cia cdc bén d6i v8i nhau (kh8ng nhdt thi&t phai de
cip d&n vin 48 déng gép vén cla céc bén).

- Cde bén trong nudec va ngoai nudc ciung hgp tdc thyc hién
mt hoat d9ng sin xuit kinh doanh nao 46 trong mét thoi gian va
khong gian duge xdc dinh theo hgp déng ky k&t gitta cdc ban.

- Sy hgp tdc nay khong teo ndn m¢t phép nhan tu phap. Trude
phdp luit, cic bén ty chju trdch nhigm v@ phAn viéc cia minh
dugc phan cong trong hgp dong.

- Cdc bén nudc ngodi thyc high hghia Vi vE thuf theo Tufit
ddu tu nudc ngoai. Bén Viet Nam thyc hién nghia vy thu& theo
cic luit thu® dp dyng 48i vdi doanh nghiép trong nudc.

2 - Nhitng yéu ciu va ndi dung chinh cia hgp ddng hop
tic kinh doanh

Theo diéu 10 Nghj dinh s 18 CP ngay 16-4-1993 cia Chinh
phi qui dinh chi tigt viéc thi hanh luat dau tu nudc ngoai tai Viet
Nam yéu cu trong cdc hgp dong hgp tdc kinh doanh phai dim bao
day di cdc hinh thuc va thi tyc theo qui djnh cia phap Juat, trong
d6 phai bio dim o6 cdc ndi dung chinh sau day:

- Quéc tjch, dja chi, dai dién c6 th&m quygn cia cic bén hgp
doanh;

- N6i dung hoat ddéng kinh doanh;

- Danh myc, s6 lugng, chit lugng thi&t bj, vat tu chi ydu; qui
cdch, 88 lugng, chit lugng san phdm; ty 18 ndi titu va ngoai tidu;
ty l& thu tién nudc ngoai va tién Vigt Nam. Trong trudng hgp san
xufit hang thay th& hang nhap khdu, can ghi ré6 phudng thuc thanh
todn; -

- Nghia vy va quyén lgi cla cdc bén hgp doanh, phuong thue
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xéc djnh va phan chia k&t qua kinh doanh, dftu kién chuy&n nhugng
quyén lgi vd nghia vy ghi trong hgp dbng;

- Thoi han Hgp dong, trdch nhiém cdia cic bén hgp doanh
trong viéc thyc hién Hop dong, sia 45i va ch&m dut Hgp dong;

- Gidi quyét tranh chfp gita cdc bén hgp doanh;
- Hi¢u lyc cia Hgp dbng. |
3 . Dy thao cia mhd hgp ddng hgp tde kinh doanh
Cong Hoa X& Hbi Chu Nghia Vit Nam v
D¢ Lap - Ty Do - Hanh Phdc

HQP DONG HQP TAC KINH DOANH
Hgp ddng 96... /| HDHTKD

‘A - CAN €U XAY DUNG HOP DONG

- Can cud Luit dau tu nudc ngoai tai Viet Nam va cdc viin ban
hudng dén thi hanh cia cdc cfp cdc nganh.

- Cén cu vao cdc Higp dinh, bién bin théa thudn, ban ghi nhé

V.V...

B - NHOUNG THONG TIN CO BAN VE CAC BEN HOP TAC
1 - Bén Vigt Nam (hojic cdc bén Viet Nam)

- Tén doanh nghiép:...

- Try sd chinh tai:...

Dign thogi... Telex... Fax...

Hoat 46ng trong linh vyc san xuAt kinh doanh:...

- Quyét dinh thanh lap s8:... (Gisy phép kinh doanh s5:...)
Do... CAp ngay:...

’
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Thudc:... (B, t8ng cyc, UBND céip tinh quan ly).
- Ngussi dai dién la:.... Chie vy:....

(N&u bén Viét Nam bac gom nhitu thanh vién tham gia thi
néu théng tin v& tUng thanh vién. N&u la hop téc hai ben thi néu
rd ngudi dai dign c6 thdm quyen cho cdc bén Viét Nam tham gia
hgp déng.)

2 - Bén nudc ngodi (hofic cdc bén nudc ngoai)

- Tén doanh ng_hiép:...
- Qudc tich:...
- Try s chinh tai:...
- Dign thogi:... Telex... Fax...
- Hoat d6ng trong Iinh wyc sdn xuit kinh doanh:...
- Gidy phép thanh lap s&: ngay....
do (ai cfp)...
- Dang ky tai:...

- Ning lyc tai chinh (doanh thu, thu nhép thuan tiy va gid
tri tai san hién tai, v6n dang k¥, vém phép dinh)

- Tai khoan s&:... M3 tai ngin hang:...
- Ngusi dai dién:... Chae wy:. ..

(Néu bén nudc ngoai gobm nhieu thanh vién tham gia thi néu
théng tin v& tung thanh vién. N&u la hgp tdc hai bén thi néu ro
ai la ngudi dai dién c6 thdm quyén cho cdc bén nudc ngodi tham
gia hgp dong nay.

Néu la c4 nhan tham gia hgp ddng, cAn néu ré:

Ho tén, quéc tich, dja chi noi cu trd, gify phép kinh doanh
s8, do ai cip, ngay nao, nang lyc tai chinh, c6 tai khoan tai ngan
hang nao).
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3 . Noi dung céc ditu khoin ciia hgp dong

Csdc bén thda thuan ky hgp ddng hygp tdc kinh doanh gém céc
diéu khoan sau:

pieu 1: Noi dung hoat ddng kinh doanh

Céc bén hgp téc kinh doanh trén cd s3 hgp ddng dé (ndu vin
tAt noi dung hop tdc kinh doanh cy thé, ching hgn: xAy dyng cong
trinh A, déng tau chd hang o6 trong tai 100 ngan tdn, sin xufit
loai vAt tu, hang héa nao d6 d& thay th& hang nhap khdu v.v.)

Ditu 2: Danh muc, 8 lugng, chat lugng, thiét bi vdt e chu
you

1 - Cdc ban thda thuan déng gép cho hoat ddng san xudt kinh
doanh nhu sau:

a - Bén Viet Nam (Cdc bén Vigt Nam):...

b - B&n nudc ngoai (Cdc bén nudc ngodi}....

(Cé th8 dua vao mdt ban phy lyc cdc danh myc, s8 lugng, chét
lugng, thi€t bj vat tu dinh kém theo hgp dong nay)

2 . M8i bén phai chju tréch nhiém véi cdc bén hgp dong khdc
v& nhdng thiét hai kinh t& va cdc hdu qua khéc do viéc cung chp
khéng ding y2u cau da théa thudn d6i vdi cdc thist bj, vat tu chu
yéu.

Pitu 3: Qui cdch, s6 luwong, chdt luong sén phém

(c6 th€ néu cdc myc tidu sdn xulit kinh doanh néu la sy cung
dng dich vy). .

1 - Quy cdch san phim;

(gom hinh déng, kich thudc, trong lugng, bao bi, ky ma hiéu
hang héa s& sdn xuit)

2 - S8 lugng san phim

(Néu cdc chi tiéu san xua't.tmng cd ndm, trong cac qui, trong
tirng thdng).
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3 - Chét lugng san ph&m

(Dya theo tidu chudn, theo ham lugng chit chid y&u, theo tai
litu ky thuat..)

Ditu 4: Thi truong tidu thu va doanh thu
I - Ty lé noi tidu... % téng sin phim

Dia chi cdc thj truong (Dai 1y, cdc doanh nghidp ¢6 nhu
clu)....

S6 lugng dy tiéu... (theo kha nang cung u¥ng)
2 - Ty 18 ngoai tidu... % tdng sin phim

Cdc thj truong & nuéc ngoai c6 nhu cAu nhap khdu san phim
hgp doanh dén... v4i s8 lugng dy kién

3 - Ty lé doanh thu

Ty 1 thu tién nuéc ngodi la... % téng doanh thu
- Ty 1¢ thu tién Vigt Nam la... % t8ng doanh thu
4 - Phuohg thuic thanh todn

- Thanh todn tién mit... % téng doanh thu

Thanh toan théng qua tin dyng... % ...

Thanh todn dng trudc... %...
- Thanh todn ngay ting phan.. %...

(P&i véi cdc hgp dong sdn xufit sin phdm thay th& hang nhap
khéu cd thé 4p dung phuong thdc thanh todn @ng trude, hofic thanh
todn ngay ting phéan).

Ditu 5: Nghia vu va quyén lgi cia cdc Bén hop doanh

1 - Cdc Bén hgp doanh phai thyc hién nghia vu déng gép thiét
bj vat tu trong thdi han 1a ... ngay (cAn 1ap lich bidu thyc hién
nghia vy). ‘

a - Bén Vigt Nam (hodic cdc bén Vigt Nam)
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b - Bén nudc ngoai (hodic cdc btn nudc ngoai)

2 - Nghia vy tai chinh

a - Cdc bén nudc ngoai phai déng céc loai thué theo qui dinh
céa phdp luit trong linh vyc dhu tuv nudc ngodi duge qui djnh cy
thé trong gify phép kinh doanh gom:

Thu& Igi tde; thus chuyén I¢gi nhufin ra nudc ngoai; tién thué
mijt nudc, miit d&t, mét bi€n; thu& xuit nhap khiu; thu& tai nguyén;
thu& thu nhip va cdc nghia vy khiac (néu cé thé dinh lugng ro
tiyng khodn thu& néu trén).

b - Cdc bén Viét Nam tham gia hgp d6ng c6 trach nhigém thyc
hién mei nghia vy tai chinh d8i véi Nha nudc theo phdp luat hién
hanh dp dyng chung cho cdc doanh nghigp.

3 - Cdc bén c6 quydn kién nghj cdc didu kidn wu 4ai theo qui
dinh cia phap luat va sy wu dij rieng cho ting dy dn dau tu qui
dinh trong gidy phép diu tu trong cdc truong hgp chua duge ép
dyng khi tinh thu&, khi chuyén Il¢gi nhudn ra nudc ngoai, khi tai
fau tu, khi xu&t nhip kh&u sin phdm...

4 - Céic bén tham gia hgp doanh cAn tac diéu kién thufin lgi
cho nhau hudng cdc quyén igi va lam cdc nghia vy trong qud trinh
hgp tdc kinh doanh va dau tu.

Didu 6: Phuong thitc xdc dinh vd phtn chia két qud kinh
doanh.
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ER.

2 - Céc Bén nudc ngoai duge:...

(C&n néu ré phuong thic xdc djnh vA phan chia oy thé: Ching
han: chia sin phdm bléing hi¢n vat hoic gid tri, chia lgi nhuin hoac
cdc k&t qua khic thu duge theo don vj tinh cdc con s& tuyét do6i
hofic ty 1 % ma méi bén dugc hudng. Trong trudng hgp chia san
phdm, thu& lgi tdc phai déng va cdc quydn lgi khdc cia Nha nudc
Vigt Nam duge tinh gdp vao phan chia san phim cho bén Vit Nam
hofic cdc bén Vigt Nam. Sau d6 cdc doanh nghi¢p Bén Viét Nam
thanh todn cho Nha nudc Vigt Nam cde khodn nghia vy theo qui
dinh hién hanh).

bidu 7: Didu kien chuyén nhugng quydn lgi va nghia vy ghi
trong hop dong

1 - Vigc chuyén nhugng cic quyén igi va nghia vy cia mét
bén trong hgp ddng nay trudc hét phai vu tién cho cic Bén khic
dang tham gia hgp dong nay va duge dp dung cdc dieu kién thuin
lgi d€ chuyén nhugng. 2 - Trong trudng hgp mét bén tham gia hgp
déng chuyén nhugng mét phan hay toan by quyén Igi va nghia vy
cia minh cho Béan thd ba thi Ban chuyén nhugng c6 trdch nhi¢m
thdng bdo cho cdc Bén biing van ban vé vide chuyén nhugng trudc...
ngay va phai duge sy dong y cia cdc bén khic. Didu kidn chuyén
nhugng cho bén thd ba (chua tham gia hgp dong nay) khong duge
thuén lgi hon so vdi digu kign da dit ra cho cdc bén kia dang tham
gia hgp dong nay.

3 - Ngudi duge chuyén nhugng quy2n Igi va nghia vy ghi trong
hgp dong phii lam cdc thi tyc bdo cdo, khi duge Uy ban Nha nude
vé hgp tic va dau tu (UBNN v HT va BT) chufin y mdi chinh
thic tré thanh chi thé cia hgp dong nay.

bieu 8: Thai han hap dong

1 - Cic bén thoa thudn thdi han cia hgp déng nay la: ... nam
(thdng).

- N&€u mét bén mudn kéo daj thai han phai théng bdo cho cic
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Bén khdc bing van ban trudc... ngay khi hgp, dong nay h&t thai

han.

- Néu cdc Bén tham gia thfng nhat viec xin kéo dai thém thyi
han hgp déng thi phai cing ky tén vao don xin chudn y cia UBNN
vé HT va DT va gii trude khi hgp ddng nay hét thai han 6 théng.

2 - Hyp dong duge két thic trong cic trudng hgp sau day:

- Cdc myc tidu trong hgp ddng da thyc hidn xong (c6 thé chua
hét thdi han qui djnh).

- Thoi han hgp dong da hét, cdc Bén tham gia hgp dong khong
xin gia han thém.

- UBNN v2 HT va DT thu hdi gifly phép kinh doanh.

- Cédc bén bj thua 16 nghidm trong khong con kha nang thyc
hién cdc myc tidu k€ hoach kinh doanh.

- Gap trudng hgp bat khd khdng nhu: Thién tai, chién tranh...
lam m#t khd nAng ti€p tyc thyc hién hgp ddng.

- Mét trong cdc Bén don phuong xin hiy bd hop dong da duge
UBNN W HT va DT chip thuan trong trudng hgp cic Ban khic
clia hgp dbng khong thyc hién cdc cam k&t cia minh ho#c vi pham
nghidm trong cdc diév khodn hgp dong din d€n thidt hai nghiém
trong vé lgi ich kinh t& cia Bén nay. . '

Diku 9: Trch nhi¢m thitc hién hgp déng va sita déi hop dong

1 - Cdc ben tham gia hgp déng cam k&t thyc hién day di cdc
digu khodn da théa thuin theo ding phdp luat cia Viet Nam va
cdc qui dinh trong gidy phép kinh doanh. _

2 - Nhitng truding hgp ¢An sia d6i hgp déng: - ‘.

- Khi quyén lgi cia mpt bén hgp dong bj thiét do sy phan chia
lgi nhuin khong chinh xéc va cong bling, cin théa thuan lai phuong
thic phan chia lgi nhuin va k&t qua hgp doanh.

- Phén cdng nghia vy, trich nhi¢m chua sdt hgp vdi kha nang
thyc t& cia mdt trong cdc bén.

- Khi can thay d6i s§ lugng d6éng gép cia mot trong céc bén.

- Khi can thay d6i mit hang hogc san phfm kinh doanh cho
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phi h¢p vdi nhu chu thj trudng.

- Khi thay bit cd mdt didu khodn ndo trong diéu khoan nay
khéng phi hop vdi thyc t& sin xuit kinh doanh.

Ditu 10: Gidi quyét tranh chép gi?a cdc bén hgp doanh

1 - Céc tranh chip giZa cdc bén tham gia hgp déng trudc hét
dugc giai quyét bing thuong lugng va hoa giai.

2 - Trong trudng hgp khéng hoa gidi duge thi vy tranh chip
8& dua ra trong tai kinh t&€... (cdc b&n théa thuln chon mot t8 chuc
trong tai cda Vidt Nam hay cia mdt nudc khdc, cAn néu cy thé
t2n co quan tai phian d6 vdo hgp ddng, cdc bdn o6 thé ty théa
thugn thanh lap mot Hoi ddng trong tai d€ xi 1y cdc tranh chdp
trén), '

3 - Cdc bén théa thugn: S8au khi hgp dong hé&t thoi han, céc
didu khodn gidi quy&t tranh chfp khi€u nai duge qui djnh trong
hgp ddng nay tidp tyc o6 gid tri trong thdi hidu t& tyng la... ngay.

Didu 11: Higu lyc cia hop ddng va thenh Iy hgp ddng

1 - Hgp dong nay o6 hidu lyc k& tit ngay dugc UBNN vé HT
va BT cia Vigt Nam cip gify phép dau tu cho dy 4n nay.

2 - Sau khi hgp dong hé&t thdi han khéng qu4... ngay, cdc bén
hop doanh s& t6 chic hop va l4p bitn bdn thanh Iy hgp dong nay.
Bén Vigt Nam (c6 thé néu cy thé tdn mft trong cdc bén Vigt Nam)
6 trdch nhiém td chuc thoi gian, dja di€m cho cudc hop thanh ly.

Ditu 12: )

Hgp ddng nay duge ky ngay... thdng... nim... bao gom... ban
bing ti€ng Viét vi ting Anh (hojc-tidng nudc ngoai thong dyng
khdc), c6 gid tri phap ly nhu nhau.

PAI DIEN BEN NUJC NGOAI DAI DIEN BEN VIET NAM

(Ky t&n, dong diu) (Ky tén, déng dau)
N&u nhitu bén nudc ngoai N&u nhigu bén Viét Nam
thi ghi ting b&n va ky tén thi ghi rd6 ting bén va ky
déng ddu (n&u c6) t2n, déng diu (n&u cd)
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Il - HOP DONG LIEN DOANH VO1 NUOC NGOAI

1 - Nhirng nhin thitc cd ban v& HDLD vdi nudc ngoai

a - Khdi niém

Hgp dbng lien doanh la mdt trong nhing co s& phép Iy cd ban
dé thigt 1ap xi nghi¢p lién doanh gida Bén holc cic Bén Vigt Nam
vdi Bén hoac cdc Bén nudc ngoai. Trong ndi dung hgp dong, cic
bén lién doanh ty théa thuin trén co s6 phdp luat dau tu nudc
ngodi v cdc quyén va nghia vy cla cdc bén tham gia xi nghigp
litn doanh nhiim myc dich phd8i hgp chiit ché vdi nhau d& thyc
hién cdc hogt d¢ng sdn xuit kinh doanh trong mot méi lien ket
bén chit nhim naAng cao hiéu qua vén dau tu, tao ra nhidu lgi
nhudn cho xi nghi¢p lién doanh va cho cdic b2n lién doanh.

b - Ddc difm ciia hop dong lién doanh véi nudc ngodi

- Day 14 cd 86 phdp ly xdc nhan sy lién k&t gida cdc bdn lién
doanh trong nudc vad nudc ngodi nhiim myc dich thanh lap mot
phdp nhan kinh t& hoat 4dng trén nguyén thc hach todn kinh t&
ddc lap, dudi dang cong ty trdch nhiém hdu han.

- Phan g6p v&n cla cdc bén nudc ngoai khdng han ch& muc
tdi da, nhung t&i thifu khéng dusi 30% vén phip dinh.

- Théi han cia hgp ddng lién doanh khong quéd 50 nam. Trudng
hgp dic bist c6 thé kéo dai nhung t8i da khdng qué 70 nam.

- Ngi dung cdc quydn va nghila vy trong hgp dong lién doanh
chi y&u didu chinh cdc hogt déng xdy dyng va t8 chdc sdn xuit
kinh doanh trong xi nghiép lién doanh.

- Vigc giai quyé&t tranh chip xdy ra trong hgp ddng lién doanh
do cdc bén ty lya chon bién phdp gidi quy&t, dugc quydn chon co
quan tai phin cing nhu lujt 4p dyung trong trudng hgp tranh chép
khong gidi han & Viét Nam ma cé thé chon d nude ngoai hoic ty
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théa thuin thanh lap mot Hoi dong trong tai d8 gidi quyst.

2 . Nhitng yeu cdu va ndi dung chinh ciia hgp ddbng lien
doanh véi nudc ngoai.

Can cu theo didu 21 cla Nghj dinh s6 18 CP ngay 16-4-1993
cia Chinh phd qui dinh chi ti6t viéc thi hanh luat dau tu nude
ngoai tai Viét Nam, yéu ciu trong cdc hgp dong'lién doanh phai
bdo dAm dAy did cdc hinh thde va tha tuc theo phdp lult qui djnh,
trong dé phai bao ddm c6 cdc ndi dung chinh sau day:

- Quéc tich, dja chi, dai dign c6 th&m quyén cia céc bén lién
doanh;

- Tén, dja chi hoat d¢ng kinh doanh cia x{ nghiép lién doanh;

- Vén dau tu, v6n phip dinh, ty lg, phuong thdc va tién 4
gOp vOn va tién 40 x4y dung xi nghiép; Dieu kién va thu tuc chuyén
nhugng vén;

- Danh myc thi&t bj, vat tu chd y&u d& hinh thanh xi nghiép;
san phaim va thj trudng tieu thy; ty 1¢ thu tién nudc ngodi va tién
Vigt Nam. Trong trutng hgp sdn xuit hang thay th& hang nhap
khdu, can ghi ré phuong thic thanh todn:

- Th&i han hoat dng, két thic va giai thé xi nghiép lién doanh;

- Gidi quyét tranh chap gida cdc bén lien doanh; trong tai va
luat dp dyng trong trudng hgp tranh chap;

- Trach nhig¢m cia cdc bén trong viéc thuc hign hgp ddng lién
doanh,;

- Hieu lyc cda hgp dong litn doanh.
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3 - Du thdo mbu hgp ddng lien doanh vdi nudc ngeai

Cdng Hda Xa HHi Chi Nghia Viét Nam
Déc Lap - Ty Do - Hanh Phuc

HQP DPONG LIEN DOANH
SE oo /HDLD
A - CAN CU XAY DUNG HQP DPONG:

- Can cd Luit dau tu nﬁdc ngoai tai Viét Nam va cdc van ban
hudng din thi hanh cia cdc cflp, cdc nganh.

- Can cit vao cdc Higp djnh, bién bin thda thugn, bin ghi nho

V.V...

B - NHUNG THONG TIN CO BAN VE CAC BEN LIEN
DOANH '

1 - Bén Vigt Nam (hodc cic bén Viet Nam)

+

‘Tén doanh nghiép:...

- Try sd chinh tai:...

Pién thoai:... Telex:... Fax:...

Hoat ddng trong linh vyc san xuft kinh doanh:...
Quyé&t dinh thanh lap s8: ... (gidy phép kinh doanh s8:...)

do:... ciip ngay:...
Thude: ...(BY, Téng cuc, UBND c&p tinh quan ly).
- Ngudi dai dién la:........ Chic vy ‘

(N&u Bén Viét Nam bao gdm nhitu thanh vién tham gia thi
néu thong tin vé ting thanh vién. N&u 13 hgp tdc hai bén thi néu
ré ngudi dai dién c6 thim quyén cho cdc bén Vigt Nam tham gia
hgp dong).
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2 - Bén nudc ngodi (hodc cdc beén nudce ngohi)

- Tén doanh nghiép:...
- Quéc tich:...
- Try s6 chinh tai:...

Dién theai:... Telex:... Fax:...

Hoat d0ng trong linh vyc sin xuft kinh doanh:...
Gidy phép thanh lap s8: ... ngay... do (ai cfip):...
Dang ky tai:...

Nang lyc tai chinh (doanh thu, thu nhip thudn tiy va gid
trj tai san hign tai, von ding ky, v8n phdap djnh)

- Tai khoén s§: ..md& tai ngAn hang:....

(Né&u b2n nudc ngoai gom nhidu thanh vién tham gia thi néu
thdng tin vé ting thanh vién. N&u la hgp tdic hai bén thi néu 6
ai 1a ngudi dai dién c6 thim quyen cho cdc bén nudc ngoai tham
gia hgp dong).

3 . Nbi dung cdc ditu khodn cia hgp ddng litn doanh
Pidu 1: T2n, dia chi hoat ddng kinh doanh cua xi nghidp lién
doanh

1 - Cdc bén tham gia hgp ddng théa thuan dau tu dé thanh
lap xi nghi¢p lién doanh tai Viét Nam ldy tén la-

- Tén giao dich qufc t& la:...
- Try sG déng tai:...
- Xi nghiép cé cdc chi nhdnh va co quan dai dién dat tai:..

2 - Xi nghiép lidn doanh... ¢6 muc dich san xuft kinh doanh
trong linh vye:... .
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- 8an phdm chinh la......
San phdm phy la

Ditu 2: Vén dtu tir, vdn phap dinh, ty I¢, phuong thic va tién
dp gop vdn, tién dd xdy dyng xf nghiép

1 - Téng vén dau tu cda xi nghiép lién doanh la..., trong dé:

- V6n off dinh ... (ntu gis trj)

- Vén ltu ddng... (ndu gid tri)

2 - V6n phdp dinh cia XNLD do cdc bén déng gép duge xdc
dinh la: trong dé:

a - Bén Vit Nam gop... (ntu gid trj) chitm... %

b - Bén nudc ngoai gép... (nu gii trj) chiém... % vén phdp
dinh.

3 - Céc bén g6p vOn theo phuong thdc va ti&n do theo lich
bifu nhu sau:

a - Cac bén Viét Nam thyc hién gép von theo cic giai doan
sau khi o6 gidy phép dau tu: (n&u ré cdc khoin déng gop, ti€n 46
g6p vbn theo lich bigu cy thé).

b - Cdc bén nudc ngoai (cing néu tudng ty)

¢ - Trong trudng hgp tai thai diém gép vén, gid trj cdc khodn
déng gép cua ting bén thay d8i so véi dy kién ban dau thi phai
thong bdo va dé nghj didu chinh lai.

d - Néu mét trong cdc bén khong thyc hién ding lich bieu
g6p vdn da thda thudn thi phai théng bdo cho cdc bén lién doanh
bigt ly do va cdc bién phdp khdc phyc trudc... ngay va phai chiu
trach nhi¢m trude bén kia vé nhdng thiét hai do sy cham tré gay
ra.

e - Cdc bén théa thuin trong trudng hgp cin thist sé tang
vdn phdp dinh bing Igi nhuin cia xi nghiép lién doanh hoac bang
cach huy d¢ng v6n dong gép thém cia cdc bén tham gia hgp dong.
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4 - Tién 46 xAy dyng xi nghi¢p lién doanh

a - Thist 1ap hd sd trong ... nghy (bao gom viéc khao sait, 1ap
ludn ching kinh t& ky thuat, thist k&)

b - Tap k&t, mua sdm vAt tu xAy dyng trong t¥ nghy (théng):

¢ - Thi cong xAy lAp xi nghiép trong tu ngay (thang)...

d - San xudt thd td thang..

e - Sdn xuit chinh thic t¥ thding...

Liru y: Vidc xAy dyng xi nghiép lién doanh c6 thé duge thyc
hi¢n bhng viéc mua lai mét xf nghié¢p dang hogt ddng, thi ghi ro
ti€n 46 kiZm ké, ban giao nha xudng va cdc tai san khac.

Ditu 3: Diéu kién va thu tuc chuyén nhugng vén

1 - Méi Bén c6 quyén chuyén nhugng vén cia minh trong xi
nghiép lién doanh, uvu tién truéc hét cho cdc Bén khéc trong xi
nghiép lién doanh.

2 - Trong trudng hgp cdic Bén khdc trong xi nghiép lién doanh
khéng cé nhu ciu, hodc cidc Bén khéng théa thuian duge vdi nhau
vé dieu kién chuyén nhugng thi Bén chuyén nhugng cé quyén
chuyén nhugng cho bén thd ba (doanh nghiép hign 3 ngoai lién
doanh). Digu kién chuyén nhuong cho Bén thit ba khéng duge thuan
Igi hon so vdi didu kién dat ra cho Ban khic cia XNLD.

3 - Viéc chuyén nhugng néi trén chi cé hi¢u lyc khi cd sy
cdng nhin bing vain ban cia Hoi déng quan tri XNLD va sau khi
dugc UBRNN vé HT va DT chudn y.

bitu 4: Danh muc thiét bi, vit W chi yéu d& hinh thanh
XNLD

1 - Bén Viét Nam gop cdc thiét bi, vat tu chu yé&u sau:



(Trong pham vi nhidng thift bj vat tu qui dinh trong ditdu 7
Luat dau tu nudc ngodi tai Viet Nam)

2 - Cdc b2n nudc ngoai gép cdc thi&t bj, vat tu chi y&u sau:

(Trong pham vi danh myc qui d;nh tgi digu 7 Luat dau tu
nudc ngoai tal Vidt Nam).

Dieu 5: Sdn phém va thi trudng tidu thy

1 - Quy cdch, s§ lugng, chit lugng sin phim cia XNLD (c6
thé ntu cdc myc tibu sdn xufit kinh doanh n&u XNLD chi cung
dng djch vy).

- Quy cdch san phdm: (kich thudc, bao bi, ky ma hidu trong
lugng...)

b - S8 lugng san phim: (néu s8 lugng sidn xuit ting nam,
ting qui, tirng thdng).

¢ - Chat lugng san phdm: (Dya theo tiéu chu&n nao, ham lugng
chit chu yéu...)

2 - Thj truang tidu thy
- Ti l& ndi tidu:... % téng san phdm hang nam

+ Dja chi cdc thj trudng: (CAc dai 1y, cac doanh nghigép co
nhu cau)

+ S& lvgng dy tidu: (theo khd ning cung dng)

- Ti 1& ngoai tidu: ...% téng san phdm hang nim (ndu cdc thj
trudng ¢ nudc ngoai cé nhu cau nhap khdu sin phdm... véi sd lugng
dy ki€n...) 5

3 - San phdm cia XNLD v& n;;uyén tdc do XNLD bdn theo
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hgp dong véi khéch hang. N&u mdt trong cdc Bén chju trdch nhiém
beo tidu sin phidm thi phdi dugc cdc Bén lién doanh théa thusn vé
kh&i lugng, gid ban véi didu kign phai cao hon gis cia XNLD cb
thé bdn 6 céc thj trudng. Viéc bao tieu san phfm clia Bén... phai
dugc thyc hién thong qua hgp dong mua bin véi XNLD.

Dieu 6: Ty I¢ thu ngoaa ¢, tién Vi¢t Nam va phuong thitc
thanh todan

1 - Ty 1¢ thu tién nudc ngoai dy ki€n la:....... % tdng doanh
thu

2 - Ty l& thu tign Viét .Nam dy kién la ... % t&ng doanh thu.
3 - Phuong thdc thanh todn

Thanh todn béng tién mat: ... %

Thanh todn dng trude: ... %

Thanh todn ngay ting phan: ... %

+

- Thanh toén qua tin dyng: ... %

Dieu 7: Thoi han hoat dong, két thic va gii thé XNLD

1 - Thoi han cia hgp dong lién doanh la.. nam k& ti ngay
duge cdp gify phép dau tu. Trong trudng hgp cAn thay 48i thui
han cdc Bén phdi thdoa thuan va bdo cdo xin UBNN v& HT va DT
chufin y.

2 - Vige két thic va giai thé XNLD trude thdi han qui djnh
trong gidy phép dau tu khi:

- Cdc Bén lién doanh khong thyc hi¢n duge hgp dOng do nhidng
nguyén nhan bat kha khédng;

- Mot Bén hosic cdc Bén lién doanh khéng thyc hién aghia vu
ghi trong hgp dong lién doanh, do d6 XNLD khéng cé dieu kién
tiép tuc hoat dong; ‘

- XNLD bj thua 16 dén Mic khoéng con kha nang hoat dong.

- Cac trudng hop khé khan khdc can két thic hgp déng lien
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doanh dugc tit ci cdc Bén lién dpanh cang théa thuin.
3 - Cac Bén thoa thuin didu kién két thic hgp dong nhu sau:
- Lap ban thanh ly theo qui dinh trong didu 1@ XNLD

- Phén chia tai san XNLD theo ti 1& gép v8n cia cdc Bén hoac
chuyén nhugng tai san cia Bén nay cho Bén khéc

4 - Vigc gidi thé XNLD trudc thoi han do Hoi dong quan tr|
quySt dinh va phai duge UBNN v& HT va DT chufn y méi cé hléu
lye.

Didu 8: Gidi quyst tranh chlp gia cdc Beén lidn doanh
| 1 - C4c tranh chép phdt sinh gi®a cic Bén lién doanh trude

hét dugc gidi quyét bing thu’dng lugng va hoa gidi. :

2 - Trong truiong hgp khOng thu'dng lugng duge thi vy tranh
chip sé dugc dua ra xét xd tai co quan trong tai... (& Viét Nam
hodc mét nude khaé, holie mOt Hbi ddng trong tai do cdc Bén thda
thufin thanh b)p)

3 - Phép luat dugc 4p dyng d€ giai quyst tranh chdp la phap
luat cia nudc... (Viet Nam hofic mdt nudc khdc hodc cic cong udc
qubc t&).

bieu 9: Trach nhiém cia cdc Bén trong viee thue Aién heop
dong lien doanh.

1 - Cdc bén cam két thyc hién diy & céc &icu khoan da ghi
trong hgp déng nay. Bén nio cé 16i trong vige thyc hién cdc nghia
vi cia minh ma gay thigt hai cho cic Ben lién doanh thi phai chju
trich nhiém vit chit tuong ing.

2 - Cdc digu ki¢n va didu khodn khdc khdng ghi trong hgp
ding ndy s& dugc cdc Bén thyc hién theo qui djnh hién hanh cui
v« vén bin phdp lust didu chinh cdc hoat dong dau tu nudc ngoai
cia Nha nude CH XHCN Viet Nam.
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Didu 10: Hidu lic cia hgp dong lién doanh

1 - Hgp ddng nay cb hidu lyc tit ngdy dugc UBNN vé HT va
DT cdp gify phép dau tu.

2 - Hgp dong h&t hidu lyc trudc thdi han trong trudng hgp
sau:

- C6 quyét dinh thu hdi gidy phép dau tu cia UBNN vé HT
va DT.

- Cédc Bén thoa thuin chfm dit hgp ddng, midn moi trich
nhi¢m thdong qua thuong lugng va dugc UBNN va HT va DT chép
thuén.

- Cd quan trong tai xit 1y tranh chdp tuyén b6 k&t thic hgp
dong.

Ditu 11: Hop dong nay cé thé dugc b8 sung hodc sia d8i sau
khi d@ dugc tét cd céc bén théa thuin bing van bdn va duge UBNN
vé HT va DT xem xét chulin y.

bitu 12:

Hgp dong nay duge ky ngay... thang... nam... Tai... gém... ban
bing ti€ng Viét Nam va tiéng... (ti€ng nudc ngoai théng dyng). Ca
hai ban déu c6 gid tri phdp ly nhu nhau.

PAI DIEN BEN NUGC NGOAI DAI DIEN BEN VIET NAM

(Tén, chic vy, déng diu) (Tén, chuie vy, déng dau)
Néu nhidu b&n nudc ngoai Né&u nhiéu bén Viét Nam
thi ghi ré tirng bén va thi ghi ré tung bén va
ky tén déng diu. ky tén déng diu.
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Phiin thit tir

KY THUAT SOAN THAO
HOP DONG DAN SU
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Chuwong XX

KHAI QUAT VE HOP DONG DAN sSU

I- KHAI NIEM VA PHAN LOAI HGP DONG DAN sU
1- Khdi piém

Hgp déng dan sy la sy thoa thuan gita cdc bén vé viec xdc
lap, thay ddi hoac chim dut quyén va nghia vy cia cdc bén trong
mua bdn, thug, vay, mugn, ting cho tai san, lam hoic khong lam
moét viec, mét dich vy holic cac thoa thuin khic ma trong d6 mét
hoiic cdc bén nhim ddap dng nhu ciu vé sinh hoat, tiéu dung.

So vdi hgp dong kinh t& thi hop déng din sy cling thyc hién
nhiing hoat dyng tuong ty nhu viy, nhung déi tugng va muc tidu
cla edc hoat ddng nhim dip ¥ng cic nhu céu sinh hoat, tidu dung,
. cbn cdc hoat dong trong hgp dong kinh t& thi nhim cdc myc dich
san xuit, kinh doanh va cic hoat ddéng khdc cé tam quan trong
cao hon. Nhung khi soan thao hgp déng dan sy cling cin quin
triét day du cdc nguyén tic su dung ngdén ngd va van pham nhu
trong phan “Hudng din soan thao hgp dong kinh t&” da néu d
chuong IX nhu:

- Ngbn ngt trong hgp dong phai chinh xac, cy thé, don nghia; |
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- Chi si dyng ngén ngi thong dung phé bién trong hgp dong,
tranh ding thé ngi hofc tiéng léng;
- Troﬁg hgp dong khéng duge tiy tién ghép chid, ghép ti€ng
ho#ic tay tién thay d8i ngdn ti phép ly;
- Trong hgp dong khéng diung chd thira, khéng tuy tlen ding
chat (v.v...) hoic d&u chﬁ'm Ving (.);

~ Van pbam trong hgp ddng phai nghlém tie, diit khoat
- Hanh van phai r6 rang, ngin gon va dd y.

2. Phan loai hgp ddng dan su

a- Hop dong song vu va hep dong don vu
Can cd vao quyén va nghia vy cda cdc bén d8i véi nhau as
phin loai. '

- Hop dong '.-song vu: La hgp dong ma cdc bén déu mang quyén
va nghia vy d6i véi nhau (vi dy: Hop dong mua bin).

- Hop rféng don vu: La hgp dong trong 46 mét bén chi cb
quyén, con bén kia chi cé nghaa vu (chdng han: Hgp dong cho vay.)

b~ Hop dong c6 dén ba va khing dén bi

- Hgp ddng c6 dén biv: La loai hgp dong ma ca hai bén déu
duge nhing lgi ich vat c!mt nao 46 (Hgp dong khodn viéc).

- Hop dong khong dén ba: La hgp dong trong dé chi cé mOt

bén duge lgi ich vat chdt (Hgp dong cho, ting tai sén).

c- Hop dbng ung thudn va hop dng thuc (€

- Hop dbng ung thun: La hgp dong ma quyén va nghia vy
dan sy cua cdc bén phét sinh ké tir thoi di€m cdc bén da thoa
thuan xong cic didu khoan co ban cda hgp dong.

- Hop dbng thwc & : La hgp dong ma quy2n va nghia vy dan
sy chi phat sinh k& ti thsi diém mot bén hoac cdc bén da nhin
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duge nhdng lgi ich v4t chat nh4t djnh do ben kia chuy&n giao cho.
d- Hop ding vi loi ich cia ngudi thi ba:

Ngudi tht ba khéng tham gia ky k&t hgp d6ng nhung ho duge
hudng 1¢i ich tir hgp dong d6. Ngusi thd ba cé quyén yéu cau bén
c6 nghia vy phai thyc hién hgp dong. Trong truding hgp ngudi thu
ba tit chdi Igi ich cia minh thi bén ¢6 nghia vy khéng phai thye
hién hgp dong, n&u cde bén khéng c6 thda thuin khdc (vi dy: Hogp
dong dich vy buu dign).

II- CHU THE GIAO KET HOP DONG

1- Cong dan cé quy®n giao k&t hgp ddng dan sy

Céng dan tu 18 tudi tré nén, c6 khd nang nhan thie, thyc
hi¢n quyén, nghia vu hgp dong va ty chju trach nhiém vé vidc thyc
hign nghia vu d6, thi cé6 quyen giao k&t hgp dong dan su.

Ngudi dudi 18 tudi dude giao k€t hgp dong dan sy néu duge
cha me hoic ngudi 43 dhu déng ¥, nhung chi trong cdc loai hgp
ddng cé gia tri nhd, phue vu nhu cAu thiét y&u hang ngay.

Ngudi tir di 16 tudi dén dudi 18 tudi dugc giao két hgp ddng
dan sy n&u ho c6 tai san riéng bdo dam thyc hién nghia vy thanh
todn, trit cdc loai hgp dong phdp luat qui dinh phai dd 18 tu6i trd
len. :

2- T3 chic kinh t&, té chic xa hdi
Cédc t6 chic nay chi trd thanh chi thé hgp dong dan sy khi
c6 du tu cdch phdp nhan tic la o6 di cdc disu kién sau:
- Cé tai san riéng, ty chju trdch nhiém biing tai san cia minh.

- Tham gia cdc quan hé phdp luat mot cdch doc lap, cé thé la
nguyén don hoic bi don trude tda 4n.

- Puge thanh lip hgp phdp va duge phdp luat cong nhén la
mét t§ chuc ddc lap.
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3- Ngudri dai dign ky k&t hgp ddng dan sy

Phap nhan c6 cdc quydn va nghia vy phét sinh t hqp dong
do ngudi dai dién giao k&t ding thim guyen.

a- Dai dién theo ludgt phap ciia phdp nhdn

La ngusi dung dau phép nhan va chi duge giao két hop d‘ﬁng
trong pham vi thd&m quyén dai dlen, do phap lufit hoac diéu 1& ciia
phép ‘nhan. qui dinh: . :

Dai dién theo phdp lugt cia ngudi dudi 16 tudi, cia ngudi mat
tri, la cha me hogc ngudi dd dau va du’qc toan quyen giao k&t hgp
dong dan sy vi quydn Igi cia ngubl khéng c5 n&ng luc hanh vi 46
(ngudi duge dai dign)..

b- Dai dién theo ily quyin .

- Ngusi duge dy quy‘én chi dugc giao k&t hgp déng dan sy
trong pham vi dy quyén ma ngudi iy quyén da thoa thudn. Vigc
iy quydn phii’dugc théng béo cho bén cing giao k&t hgp dong.

. Ngudi duge Gy quyén chi duge Gy quyén lai cho ngudi khéc
néu o6 sy dong ¥ clia ngudi 4y quyén.

- Viée Gy quyén, iy quyén lgi phai duge lap thanh vin bén
hofic phii cé ching thyc cia co quan cdng ching nha nudc, néu
phép luat qui dinh¥a hgp €dng ma ngudi duge Gy quyen giao két
phai Igp thanh van'bdn hofic phai dugc ching thyc.

- Uy quydn ch&m dut khi ngudi dugc Gy quyén hodn thanh
duge viec Uy quydn, h&t han Gy quydn holic ngudi dy quybn nit
vigc uy quyda. o

4- Nha nudc - Chi thé diic bigt ct’xa hgp dbdng dan su

Nha nude thuﬂng tham gia vho céc hgp dong dan sy quan
trong nhu: Hgp dong dich vy buu di¢n, vay tin dyng, hi&n ting
tai san... Nha nudc cing mang 40 cdc quydn va nghia vy nhu céc
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chi thé khdc khi tham gia cic hgp déng dan sy.

Nhu vay chid thé dugc tham gia hgp dong dan sy bao gom cic
c4 nhan, cic t6 chdc ¢6 tu cdch phdp nhan va cd nha nudc - mit
chi thé dac bigt c6 quyén ban hanh phdp luat va ty xdc dinh cho
minh nhing quyén vA nghia vy cAn thi&t khi tham gia cdc hgp
dong.

- NGUYEN TAC GIAO KET VA THUC HIEN HOP DONG
DAN sy -

1- Ng‘uyénr the giao k&t hgp ddng dan sy

* Hygp ddng dan sy dugc giao k&t theo nguyén tc ty nguyén
binh dang, khdng tridi vdi phdp luat va dao dde xa hdi.

2- Nguyén tic thyc hién hgp ddng dan sy
- Hgp dong dan sy phai duge thyc hién ding d6i tugng, chat
lugng, s& lugng, ching loai, thai han, dja didm, phuong thdc thyc
hidn va cdc thoa thuin khic di ghi trong hgp dong. '
Hop d6ng dan sy chi duge sia d6i, chdm dit theo théa thuin
ctia cdc bén hoac theo qui djnh clia phap luat.
- Cac bén c6 nghia vy trao d8i thong tin va hgp tdc trong quéi
trinh thuc hién hgp dang dan su.
3- Nguyén tic triach nhiém do vi pham hop dbng dan sy

Cde bén hgp déng phbdi chju trdch nhiém vé nhang vi pham
trong viéc giao két, thuc hién lgp dong dan sy,

4. Nha nude bdo v& quyen, 1gi ich hdp phdp ctia cdc bén
hgp dong. .
Nha nudc cé cac bién phdp phdp ly, bién phdp t6 chic va cdc
bign phdp thuyét phuc, gido duc va cao nhit la cudng ché& 4 bao
vé lgi ich hdp phdp cda cic bén tham gia hgp dong khi bj xam
pham quyeén lgi.
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IV- NOI DUNG VA HINH THUC CUA HOP obiw DAN SU

Hgp dbng dan sy cé ndi dung rit da dang, nhung xét chung
ching déu c6 nhing y&u t8 co bin gio'ng fihau tac nén ndi dung
chi y&u cia hgp dong dan sy.

1- Nboi dung chi yﬁu etia hgp dbng dan sy

N6i dung ché y&u cia Hgp ddng dan sy 1a nhing diém dac
trung cla ting loai hgp dong ma phdp ludt. qul Ainh. va nhing
diém ma cic bén yéu cAu thda thugn Tuy theo ting luai hop dong.
céc bén b th@ thoa thuin V& nhitng’ dném chi yéu sau dﬂ_y

a- Db‘l tm;mg cua hqn dung la tai =n huac m@t vide; _
b- 86 lugng, chig hrgng:

o Gla wuky . .

d- Thai h an, dia diém, phuong thdc thyc hi¢n hgp dong;
e- Quyén va nghia vy cia cdc bén;

h- Trdch nhiém do vi pham hgp dong.

2. Hinh thdc cia hgp ddng

. Céc bén cé thé giao két hgp dong bang miéng hodc bing van
ban. _ .
- P6i vi cdc loai hgp dong ma phdp lujt qui dinh phai lap -
thanh van ban, dang ky ho3c cé ching thye cia co quan cdng
ching nha nudc. thi cdc bén phdi tuan theo cdc qui dinh dé.

V- CAC BIEN PHAP BAO DAM THl_J'C HIEN HQ’P Dbnc.

Trong thyc t€ giao k&t va thyc hién hgp ddng dan sy phdp
ludt qui dinh c6 4 bidn phdp bao dani thyc hién hop dong 1a: thé
chdp, cAm o8, béo lanh va dat coc.
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1- Thé chiip tai sian

- Céc bén c6 thé thoa thuan thé chdp toan by hozc mot phan
nha cia, cong trinh xay dyng khdc, tau bién, cay lau nam nhim
bio ddm thyc hién hgp déng. Tai sin th& chdp phai thuéc sd hidu
cia bén th& chip va c6 th€ bin dugc.

- Tai san th& chip do b&n th& chdp gid, néu cdc bén khong
¢6 thoa thuén khisc.

2- Cam c8 tai san

- Cdc ben hgp dong c6,thd théa thuin cAm cf tai sin, tri nha
ca, obng trink xay dung khdc, cAy lau ndm d& bao dam thyc hién
hgp déng. Tai sin ¢Am c8 phai thudc sé hdu cia bén Am of va
c6 thé ban duge. ‘

- Tai san cim c§ dugc giac cho hén nhan cAm cé gi?, néu cic
bén khdéng cé thoa thuan khic.
3- Bao lanh

- Bdo lanh la vigc c4 nhan hodic phdp nhan, goi chung la ngudi
bdo linh, cam két chju trdch nhiém thay cho ngydsi duge bao Janh,
néy dén han ma ngusi duge bao lanh khong thyc hign ho#e thyc
hi¢n hgp ddng khdong ding théa thuan. Ngudi bao Janh chi o6 thé
bdo lanh biing tai sdn hojic bing viéc thyc hién mét viée.

- Ngudi bdo lanh da thyc hién xong cam MWEt, ¢6 quyén yéu
cAu ngudi duge bdo lanh thyc hign nghia vy d6i véi minh,
- 4- Pat coc

Dit coc la viec mét bén giso cho bén kia mot s5 tién nhat
dinh d¢ bdo dam vigc giao k&t hodic thyc hién hgp dbng.

Néu bén dat coc ti chéi giao k&t hodic khéng thyc hién hgp
dong, thi s6 tidn dat coc thudc vé bén nhan dat coc.

328



Né&u bén nhan dat coc ti¥ chéi giao k&t hoic khdng thyc hién
hop déng, thi phai trd cho bén dat coc mot s8 tidn ghp do6i 86 tien
dat coc, néu cdc bén khéng cob théa thuan khde.

(V- NHUNG HOP DONG DAN SY TRAI PHAP LUAT

1- Hgp db.l;ng dﬁn sy sau ddy bj xdc dinh la vd hi¢u toan
bd

a- N0i dung hgp dong vi pham ditu cfm ciia phdp lujt hodc
trdi véi dao diic xa hoi.

b- Mot hogc cac bén khdng c¢6 quyen giao k&t hgp dong.
2- Hgp ddng do tdoa dén tuyeén bd la vd hidu

a- Hgp déng do ngudi dudi 18 tufi giao k&t ma khéng co sy
dong y cia cha, me hofic ngudi 43 dau thi cha, me hojc ngudi 43
dAu c6 quyén yéu chu tda dn xdc dinh hgp déng vé hiéu.

b- Khi mdt ben hgp dong bj nham ldn vé n¢i dung chi y&u
cia hgp déng, bi de doa hojic bj lita déi, thi c6 quyén yéu chu Toa
én xdc dinh hgp dong v6 higu.

3- Hgp dong vd hié¢u titng phin

Hgp dong vé hi¢u ting phAn, khi néi dung cia phan d6 vob
higu, nhung khéng anh hudng d&€n néi dung cdc phan con lgi cia
" hgp dbéng.

A

4- Xir Iy hgp ddng dan sy bj coi la vd hi¢u

- Hgp dong vo hiéu khong c6 gid trj tu thoi di€m giao két.

- N&u hgp déng chua dugc thyc hién hoiic di duge thyc hién
mét phan, thi cic bén khéng duge ti€p tuc thyc hién.

- Trong trugng hgp hgp d6ng di duge thyc hién mdt phan
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hofic toan bd, thi cdc bén cé nghia vy hoan tra cho nhau tai sin
d3 nhan, néu tai san dé khong bj tich thu theo qui djnh cua phép
luat, néu khong hoan tra dugc bing hién vat, thi phai hoan tra
biing tién.

- Bén c6 16i trong viéc giao két hgp dong v hidu ma gly ra
thiét hai cho bén kia, thi phai bdi thudng, tri trudng hgp bén bj
thiét hai biét 6 Iy do lam cho hgp ddng vé hidu ma vin giso két.

- Khoan thu nhap khéng hgp phap t viée thyc hién hgp dong
v h_ieu phai .bj tich thu..

330



Chwong XXI

HOP DONG KHOAN VIEC

I- NHAN 'muc ca BAN vE HcP DONG KHOAN VIEC
1- Khéi nlgm*

- Hgp ddng khosn vxéc la sy thoa thuén cia ‘hai bén, trong a6
pgudi nhdn khoin c6 nghia vy pha1 hoan thanh mot cong viéc nhit
dinh va chuyén giao k&t qud cong vigc da hoan thanh cho nguoi
dst khoan ding thoi han ma hai bén da thoa thuan, cdn ngudi dit
khodn ¢6 nghia vy Li€p nhan k&t qua cong viéc va tra tien thi lao
cho bén nhan khodn nhu hgp déng 4a qui dinh.

2. Pac diém cia hgp dong khodn vige

- Hop déng khodn viéc 1a hgp dong ung thuan

Quyén va nghia vy dan sy cia cdc bén phat sinh khi da cé sy
théa thuan giao két hop dong. \

- Hgp déng khodn viéc la hgp dong song vu: Bén nhan khoin
va ben dat khodn cung c6 nghia vu. Nghia vu cia bén nay la quyén
cia ban kia va nguge lai.

- Hop dong khodn vidc la hop dong =6 dén ba: Tinh chit den
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bd cia hgp ddng khodn vigc thé hién & s8 tién thu laoc ma ngudi
dat khodn phai tra cho ngudi nhan khodn.

3- b6i tugng clia hgp ddng khodn vigc

Dé6i tugng cia hgp dong khodn viée 1a két qua lao déng cia
ngudi nhén khodn, né dugc thé hig¢n & mbdt cdng vidc da hoan thanh
hoic mot sin phim d4 lAm ra cho ngudi dat khodn nhu: Mot ngdi
nha da xay dyng xong, mét by quin do di cAt may xong.

Ngudi nhén khodn 6 thé hoan thanh céng viéc bling nguyén
vat lidu cia minh ho#ic bing nguyen vat lidu cia ngudi d3t khodn
tay theo sy thoa thuam cia hai bén khi tham gia ky két hgp dong.
Nguoi nhan khoan phai ty minh t6 chuc va ti&n hanh cdbng viec
sao cho nhanh chéng va dgt higu qua cao nhit. ,

Hgp dong khodn viéc khéc véi hgp dong lac d6ng & d6i tugng
clia hgp dong va tinh chdt cda cong viéc cing vdi k&t qua cudi
cung. Trong hgp déng lao déng, ngudi lao déng thyc hign cong viéc
theo sy chi din clia bén giao viéc, chju moi sy quan Iy cla bén
giao vi¢c. Trong hgp ddong khodn viéc, ngudi nhan khodn hoin
thanh céng vide mdt cdch hoan toan &dc lap, khdng phyu thude vao
ngudi dat khodan. Cy thé la nguoi nhan khodn phai ty minh t§ chuic
1y cong vide. D8i tugng cda hgp ddng lao ddng la ting ngay cOng
lac déng, con 46i tugng cia hgp ddng khodn vidc la k&t qui cia
cdng vige. Trong hgp dong lao dfng, ngudi lao dong khoéng phai
chju mei sy rii ro d8i vdi sdn phdm, n&u ngudi lao dong khéng cé
18i gdy ra thiét hai thi ho vin duge nhan tién cdng lao dong tinh
theo thdi gian, mic du thdi gian lao d0ng d6 khong thu duge k&t
qud. Con hgp ddng khodn viéc ngudsi nhan khodn phdi chju moi rii
ro xay ra trudc khi giao két qui cdng vigc cho ngudi dat khodn.

Khoan tién ma ngudi dit khodn phdi tra 1a tién thi lao vé két
. qua lao dong chui khong phai la tién coéng lac ddng. Cho nén, chi
"khi nac ngusi dat khodn nhan dugc k8t qua cdng vide ding nhu
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hgp dong da théa thuén-thl hgp dbng khodn viéc mdi dwc coi la
thyc hign xong.

Do nhu ¢Au céia cudc sdng x4 hoi nghy cang ting vé nha g,
vAt phdm tiéu ding, sia chita va khéi phyc lai tai sin da hu héng
hop dbng khodn vigc nghy cAng &p dyng rdng rii. Vi vy, vike xdc
dinh quyan va nghia vy dén sy cy thé trong hgp dong khodn vige
r&t cin thiét aé gép phiAn cing cf trat ty xi hoi.

H- K’( THUAT SOAN THAO HOP DONG KHOAN VIEC

1- Phan thong tin v& cdc chi thé hgp dbng

Trong dé phai ndu duge ho tén, dja chi, noi d, thsi gian, dja
diém lap hgp dong.

2- Noi dung cong vi¢c dat khodn

Phai néu r6 dugc nhing yéu ciu vé chét lugng, qui cach, miu
méa va ci bao bi, s& lugng sin phm can lam... vd moi yéu cu khdc
v& ndi dung cong vidc khodn.

3- Thosi han hop dong

Trong dé can néu r6 ba vin dé vé thdi gian.

- Thoi gian hoan thanh két qua cong viée khodn 48 ban giao
cho ben dat khodn.

- Th&i gian thanh todn cong lao dong c6 thé chia lam nhiéu
dot, 48 dam bao cho ngudi nhén khodn cé tién d& phyc hbi sic lao
ddng sau mbi dgt thuc hién titng phdn cong viéc khodn. 56 tidn
con lai phai dugce thanh todn ngay sau khi ngudi giao khodn nhén
két qua lao déng.

- Théi han cé hiéu luc cia hgp dong: thuong gin lien véi thoi
gian thyc hién hgp déng va thdi gian thanh quyét todn cdbng lao
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d6ng hoan tat. Tuy theo mutc 49 tin cdn gida hai bén ma xdc dinh
thdi han hgp déng cho phd hgp vdi khd nang thanh ly.

4- Nguyén vat lidu va tigén von

Vé nguyén téc, hen djc khodn phdi cung dng day di nguyén
vat litu va tién vén mua cdc phy liéu ngay sau khi giso k&t hgp
dong. Ngudi giao khodn cdng o6 thé dua titn v6n d€ bén nhan
khodn su dun?g vao vigc mua nguyén vat ligu, v cde phy lidu, c6
thé ngudi nhan khodn dua viit tu, nguydn ligu cia minh t8i sau 46
ngudi giao khodn phai thanh todn cirng véi tign thu lao khi tiép
nhan k&t qua cong viée.

5. Triach nhiém cta cic bén trong hgp ddng
a- Trich nhiém cida bén nhdn khodn

- Ngusi nhan khodn phai ty t6 chic 14y moi céng viéc da nhan
sau khi giao két.

- Phai fhigc hién cdng viéc ding yeu ciu vé chit lugng, sb
lugng, ban giao két qui cdng vide ding thoi han da cam ké! trong
hgp dong.

- Phai bao quan t8t s& nguyén vit lidu duge giao va st dung
ding tinh nang, muc dich va theo diing y2u cau cia bén dat khoan.
Hu hong phuong tién, mit mat nguydn vt lidu, bén nhan khodn
phai bbi thudng.

- Trude khi giao két qua cong vige cho ngudi d5t khodn, ngudti
nhan khodn phai chju moi rdi ro ngdu nhién xay ra da lam hu
héng hay tidu hdy két qua cong viée, bat ludn cé 186i cia minh hay
khong (chfing han: nha dang xay bi 46).

- Trudng hgp 'rii ro xay ra do nguyén nhan khdch quan dua
dén ma khong thé khiAc phuc dugc nhu bio, lut, dong dit, hda
hoan.v.v... dd4 hiy hoai k&t qua cdng viéc thi cdc bén cé thé chia
déu thiét hai vé nguyén vat liéu va cbng lao dong.
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- Néu nhing diéu kidn cia ngusi dit khodn néu ra khdng dam
bdo céng dung hofic sy bén vitng clia-sdn phim, thi-ngudi nhin
khodn phai bao kjp thoi cho ngudi dat khoan biét d€ sda d6i nhing
didu kién cia cong viéc khodn, n6u khéng, c6 quyen td chdi cong
vige. Trudng hgp ngudi nhan khodn lam odng viéc biing vit litu
clia minh thi phai chju trach nhiém vé phi&m chAt céa vat lidu.

- Cong viéc dd hoan thanh nhung c6 sai .s6t, bén djt khodn
n&u pbat hi¢n ra. thi ban nhan khodn phai sia-chda ma khong dugc
tinh thém tién céng. N&u cobng trinh Iam ra c6 nhdng sai sét
nghiém trong, thi ngudi dit khodn ¢6 quyén ddn phlIdng hiy bo
hgp déng va doi bbi thudng thidt hai.

- N&éu bén nhan khodn giao két qua lao ddng qua cham so vdi
thdi han cam két, khong con tdc dyng d61 vdi ngudi diat khodn (vi
dy: dat bdanh cudi giao sau nghy cudi) thi ngudi dit khodn c6 quyn
yéu chu huy bd hgp dong va doi bbi thudng thiét hai.

b- Trdch nhiém cda nguoi diit khedn

- Phai cung dng day di nguyén vat liéu, tién vén ban dau,
thong bdo chi tiét dia di€ém va cdc thong tin can thiét cho céng
vige nhu tai ligu so db, k&t qua khao sit dia hinh... cdc yéu chu w
s8 lugng, chit lugng, qui cdch san phdm, bao bi phii 6 rang, cu
thé.

- Dén nhan két qua cdng viec da khodn ding thai han, duoc
quyén xem xét, d3i chigu cic yéu cau dat ra mdt cich ti mi, phét
hién sai s6t phai bdo kip thdi cho bén nhan khodn bi€t d& kh#c
phuc. N&u nhan k&t qua chim, phai bdi thudng tién luu kho bdi
va nhitng thigt hai thyc t€ da xdy ra d6i vdi bén nhan khodn.

- Sau khi nhén k&t qua cdéng viéc, bén dat khodn phai thanh
todn thu lao day du cho bén nhan khodn, néu giy phién ha hoac
thanh todn cham, phai chju trach nhiém bdi thudng lai sult chim

tra do hai bén ty thda thuan

- Hai bén c6 quyén ty xdc dinh gi4 ca viéc khodn néu cong
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vide d6 duge phép lugt nha nudc qui dinh khung gia thi phai chép
hanh day di.

6- Nhitng cam k&t thue hién hgp dong

Théng thudng, phan cubi bin hgp ddng, hai bér cé cam két
quyé&t tam thyc hign ddy dd nhing ndi dupg di thoa thudn trén.
Xsc dinh bién phap giai quy8t cdc tranh chép xdy ra bang thuong
lugng. Qui dinh s§ lugng ban hgp déng dugc lap ra va giao cho
tirng bén tiy theo mic 46 cin thiét.

7- Ky hgp dbng

 Ngudi ky hgp ddng phai la ngudi dd dieu kién giao k&t da duge

phép 1énh hgp déng dan sy qui dinh vé 46 tudi, v& kha nang tri
tud, vé ditu kitn Gy quyén va m dai dién cho céc t8 chitc hgp
phéip.
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Chwong XXII

HOP DONG DAI LY

I- KHAI NIEM VA DAC DIEM CUA HOP DONG DAI LY

1- Khdi nié¢m v hgp ddug dai 1y

- Hgp dong dai Iy la sy théa thuan gi?a 2 bén, theo d6 mot
bén cé nghia vy nhan danh minh thyc hién mdt hofic nhidu giao
dich theo sy dy quyén va vi Igi ich cila bén kia, d¢ dugc nhan mot
khodn tién thi lao do hai bén théa thudn vé s6 lugng va thdti han
thanh toan.

- Hgp dong dai ly trong hoat déng dich vy duge hidu la mét
t§ chic ditng ra nhan mua lai nhdng vt phdm tidu ding cia nhan
dan va ban hd cho ho, holic ¢d nhin mft cong dan ddng ra bédn
hd cho nha nude.

- Djch vy dai ly c6 hai hinh thite: Hinh thic daj 1y nha nude
va hinh thic dai ly tu nhan.

- Hop dong dai ly phuc vy cho viéc trac d3i hang héa giip
ngudi tidu dung thuan tién tropg sinh hoat va dai séng.

- Trong hgp dong dai lj cé hai bén giao k&t la bén dai Iy va
bén giao dai ly. Bén dai ly la bén nhin thyc hi¢n mdt hay nhidu
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giao dich biing chi phi va Igi ich cia bén kia 4& 14y mot khoan tign
thii lao nhit dinh.

2- Pac diém ciia hgp ddng dai 1y

- VE tinhk chét

DAy la loai hgp dong song vy, cé dén bu, néu cdc chi thé la
céic t8 chdc x4 hoi hgp phdp thi hgp dong dai ly 1a hgp dong ung
thudn.

- Chi th€ cia hgp ddng dai 1y: 1a cdng dAn holic cdc tf chuic
vol tu cdch 1 b&n nhén dgi Iy va he cing c6 th€ gi? tu cich.la
bén giao dai ly.

+ Bén nhén dai ly la bén nhin mot hay nhidu giao djch bing
chi phi va vi Igi ich cia b2n kia.

+ Bén giao dai ly 14 cong dan hosic phdp nhan: Bén giao dai
ly 1a bén uy quyén cho bén kia thyc hién mét hay nhigu giao dich.

- C6 nhitu trudng hgp bén dai ly phai 13 cAc t§ chic do phép
lugt qui dinh va hoat d)ng dai Iy phai phu hgp véi nang lyc phédp
luat caa t8 chuc d6. G nudc ta hién nay nha nuéc thia nhan mét
88 hoat ddng dai ly clia cong dan, nhung c6 nhing trudng hgp dai
ly do nha nudc déc quyén nhu dai ly tau bién.

- Trong hgp dong dai Iy bén nhan dai ly tham gia vao hai quan
h¢ phdp luat khdc nhau: quan hé gida bén dai ly va bén giao dai
Iy goi la quan hé bén trong, cdon quan h¢ gida bén dai ly va bén
thi ba dé€ trao ddi giao dich goi }a quan h¢ bén ngoai. D& vdi quan
hé bén ngoai, bén dai ly dugc nhan danh minh 4€ ti€n hanh mot
hay nhidu giac dich ma khéng can phai nhan danh bén giao dai ly.
Vi vAy, moi quyén va nghia vu dan sy phdt sinh ti giao djch, ky
két gida ngudi dai ly va ngudi thd ba déu do nguvsi dai 1y chiu
trach nhiém.

Giao dich ma ngudi dai ly thyc hién véi ngusi thu ba duge 4p
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dyng theo nhing qui dinh cia cic loai hgp ddng ey thé nhu hgp
dong mua bén, hop dong khodn viéc, hgp ddng vgn chuyén v.v...

- Bén giso dai Iy c6 thé trao cho bén dai I§ quybn thyc hien
bdt cit loai giao dich nao nhu giao djch van chuyén. C6 khi bén
giso dgi ly trao quyRn cho bén dgi Iy ky k&t nhidu logi giso dich
cing mét hic. . _

- - Hop dong dgi Iy Juon ludn duge giao k&t dudi.hinh thdc van
bén, béi vi,-trong quan by gida cdng dan vdi cic cita hang thi hgp
ddng dai ly théd hign dudi hink thic mot bign lai nban gui bdn theo
mdt miu théng nhAt. Tai sdn ma bdn dai Iy nhan mua hay bén
cho bén gimo dgi Iy ¢6 th& c6 shidu loai khéc nhau tay theo tinh
chét cia vigc dai Iy vii trong ting trudng hgp deu do phdp luat
qui dinh. Tai sin ma bén giao dai Iy chuyén cho ben dai ly deu
thugc 36 hidu cia bén giao dai ly.

Il- CACH THUC SOAN THAO HOP DONG DAI LY

Trong mét hgp ddng dai 1y, phai th€ hién duge day du cdc y&u
td co ban sau:
1- Céc thong tin v@ chi thé hep ddng dai ly
- Tén doanh nghiép, ho tén ci nhén; .
- Dja chi, try sd doanh nghiép, noi cu tri cda c4 nhén;
- Ngudi dai dién giao dich 4G dfu kién ché thé hop ddng.
2- Noi dung cong vigc giao dai Ij
- Nhing giao dich ma ben giao dai Iy xdc dinh trao cho bén
nhin dai ly;

- Nhing yéu cau cin dat duge trong céc giao djch: Ching han
xédc dinh gid bdn, nhing d6i tugng khong dvgc giao dich mua béan,
pham vi va dja diém giao djch v.v..,

339



3- Th&ti han hgp ddng

. Xéc dinh thdi hgn bit ddu cho dén hic k&t thic hgp dong
dai 1. | : |

- X4c dinh thdi gian thanh todn thi lao hodc giso kit qua vige
mua bén tai sdn vA cdc gino djch khdc cho bén giap dai ly.

- Xéc dinh thdi han cé hidu lyc cia hgp ddng: thdi han nay
dugce xdc dinh ciin c¢t vao myc dich cia cdc giao dich holic ¢in cd
vio nam cbng lich cho cée hgp dbng thubng xuyén xdy ra theo cde
chu ky lién tyc. N€u nam sau hai bdn mudn tifp tyc giao két thl
1Ap hop dong mdi. Thong thudng, hop ddng dugc xdc Wp khi giao
tai sam, tién v&n va chdm ddt khi thanh todn xong k&t qua ma hgp
dong xdc dinh.

4. Midc 4d chi phi thu lao
- C6 thé qui dinh theo phan tram gi4 hang héa bdn ra, ma
khong can ci vao modt thdi gian cy thé nao;
- C6 thé thu lao theo théi gian tirng thdng, ting qui.
- C6 thé thu lao theo ting giao dich vaA chA&t lugng ma k&t qua
giao djch dat dugc.
5. Trach nhiém cha cic bén trong hgp dong

a- Trich nhiém cia bén dgi ly

- Phai thyc hién cdc giac dich mét cach cé lgi nhAt cho bén
giao dai ly.

- Khi giac djch phii theo &ing nhing diéu kién vd ydu chu
cia bdn giao dai ly, can thay d6i yéu cAu nao phai dugc bén giao

dai ly dong ¥ n&u khong bén giao dai ly sé phat hgp déng bang
cdch gidm hofic céit tha laoc cho bén dai ly.

- Nhing két qua giao k&t vdi ngudsi thd ba vé s§ lugng, chit
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lugng thanh todn v.v... phii théng bdo theo qui dinh cho bén giso
dai 1y, ddng thii phai thyc hi¢n mq: quﬁn vﬁ nghh vq Hn giiio
dich vdi ngudi thy ba.

- Phaii bdi thudng cho bén giao dai 1y nhdng thiet hai do vige
khong thyc hign day dé nhing quitn vi' nghia vy xult phdt: td
giao djch vdi ngudi thd ba gy ra nhu: chim trﬁ trong- vnec thyc
hi¢n hop d'ﬁng, lﬁm hu h&ng, m&t m:it taj sam...

- Khong duge sit dung nhing tdi sin ma minh mua hay nban
bén cho bén giao dgi ly. thgaﬁglnvibaoquantﬂtnhﬁngt&:
sdn d6 46 dam bdo thyc hidn t6t dep cic giso dich, néu khong
cing tra lai nguydn ven cho bén giso dai ly.

b- Trdck nhitm cide bén giao dgi ly

- Phdi nhin toan b) kSt qui nhidng giso dich ma ben dai ly
d3 lam *Yea sy {iy nhigm cia minh, xem xét nhing tai sidn ma bén
dai l§*mua cho minh, thong bdo kip thdi nhing hu hao, ma&t mat
holc ‘sai Mch qui cdich vAd phim chit 43 xdc djnh trudc khi aut
mua’

- Phai trd ti2n thd lao cho bén dai ly ‘ding thdi hgn va S
lugng da thoa thuan. Co thé cho phép ben dai ly gid lgi khoan thu
tuong ung véi thi lao khi giao k&t vdi ngudi tht ba 46 tri vao tha
lao va cdc chi phi giao djch.

- Trong qué trinh thyc hi¢n hgp ddng dai Iy, abiIng chi phi
khdc ma ngudi dgi Iy phai bé ra d€ thyc hipn nhing giso djch theo
iy nhiém cia bén giao dagi Iy, k& ci nhing thidt hgi do nhdng vide
Am cé Wi cia minh gAy ra cho ngudi nhin dgi Iy.

- C6 quytn khdng nhin vidc hodn lgi nhing thi sin 44 giso
cho bén dai ly trudc day dé thyc hitn vigc giso dich nhung ho
khong bio qun chu ddo lam hu héng, gidm gik tri va cdng dyng.
Bufc ho phai bbdi thudng.

- Bén giao dgi Iy c6 quydn bii bd sy iy nhidm cia minh trudce
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khi ban dai Iy giao k&t véi ngudi thd ba thi phai trd tfen thd lao
vé nhing cfng viéc ma bén dai 1§ 44 lam, chdng han: chi phf bio
quin, tAn trang, vin chuyfn v.v..

8- Nhitng cam ké&t thyc hign hgp ddng

- Sau khi ky hgp d6ug hai bén cin c6 cam k&t quy&t tdm thyc
hien dAy 4t nhing ndi dung 44 thda thusn. Xdc djnh bién phép
giai quyé&t tranh chdp xdy ra trudc h&t bling thuong lugng. Qui dinh
88 lugng ban hgp dong dugc lap ra vi giao cho ting bén tidy theo
mic 40 chn thi&t.

7. K§ hgp ddng

La phan xdc nhan k&t qua xdc l4p cdc ndi dung théa thudn
trong hgp dong va lanh trdch nhi¢m thyc hi¢n hgp dong, day la
y&u t8 rang budc cdc bén thyc hié¢n hgp dong va la co sd phdp ly
dé thyc hién viéc phgt hgp ddng khi o6 vi phgm. Ngudsi ky hgp
ddng phai c6 dd kha nang vé tri tug, dd didu kign tudi tdc va duge
phép nhén ct lam dai dién hgp phdp hay dai dign theo Gy quyén.
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 Chuong XXII

 HOP DONG CHO VAY

I- NHAN THUC CO BAN VE HOP .DONG CHO VAY
1. Khéi nitm vd hgp ddng cho vay

Hogp ddng cho viy ditge giao k&t theo sy théa thuancia hai
bén, theo d6 bén cho vay chuyén giac cho bén &i vay mét s& tien
hodic hi¢n vt lam s hu (hofic quén 1y nghigp vu). Ben di vay khi
d&n k¥ han phai tra lai cho bén kia s§ ti2n ho#c hién vat da vay
va s lai sudit da thoa thuén hoac do phdp luat qui dinh.

Théng qua hgp ddng cho vay, bén &i vay trd thanh s hdu chd
cda tai san vay dugc (hoje c6 quyén quan 1y nghiép vu). Dén ky
han chap hanh nghia wy theo hgp déng, ban di vay phai tra lai s§
tién hosic s8 hién vat cing loai 44 vay cing vdi lai sufft vay theo
théa thuin hofic phdp lust qui dinh cho bén c6 tai san cho vay.

Nhing chinh sdch mdi cia gha nudc ta d8i vdi céc doanh
nghiép nha nudc, doanh nghiép Ar nhan, cdc thanh phan kinh t&
cd th&, tu doanh va kinh t& gia dinh v& quan h¢ cho vay da tao
didu kién cho sy phét trién sin xuft va tham gia vdo cic quan he
phdp lugt dan sy ngay cang binh ddng hon.

Ngoai ra, cdc quan hé vay mugn ph8 bi&n trong nhan dan nhu
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vay mugn tién, vt tu, nguydn ligu, luong thye, thyc phdm mang
tinh ch&t tuong than, tuong trg, lam cho cic quan hé tinh cam

ngay cang gin bé, tidn t& ting duge nhitu vong luu thong, tao dizu
ki¢n cho sdn xudt, kinh doanh va dich vy phit trién nghy cang
manh & khidp thanh thj vA ndng thén nudc ta.

2. P8i tugng trong hgp ddng cho vay

Péi tugng trong hgp dong cho vay c6 thé la mot khoan tién
hay m¢t s6 hién vit ma ngu‘t‘n cho vay chuyén cho nguoi di vay daé
IAm sd hdu.

- Dé8i tugng cia hgp dong cho vay la vat cing logi: ngudi vay
khi d€n ky han phai tra cho ben cho vay di s§ lugng va chéit lugng
tai sin ma minh 4&@ vay. Nfu vay bling tién thi khi trd du Wgng
gid tri tién vay. Néu c6 sy thay d6i 46i tugng chdp hanh nghia vy
cia ngudi vay phadi c6 sy thda thuin cia bén cho vay. Bén vay chju
trdch nhid¢m vé tai sdn néu dai tugng thyc hi¢n nghia vy kém phim
chdt, thi€u s6 lugng.

3. K¥ han cia hdp dong cho vay

a- Trong hop dong qui dinh ky hanr: Bén vay phai tra diing
ky han da qui dinh. Ky hgn vay trong ngin hang do phdp luit qui
dinh. Dén han tra ng bén vay phai nop tién hodc trich tai khodn
tibn goi dé trd n¢g cho ngin hang. Néu khong tra n¢g ding han
ngin hang sé chu déng trich tai khodn dé thu hdi ng.

b- Trong hgp ddng cho vay khdng qui dinh ky han chdp hanh
nghia vy ciia ngudi vay thi: hai bén cé thé thyc hién quyén va
aghia vy bdt k¥ hic nao.

4- Lai va lai sufit trong hgp dbng cho vay
a- Lai: La mdt khodn tién hay s8 lugng hién vit nhdt djnh
ma ngudi vay phai tra cung véi s§ tien hay s8 hign vat da vay cho
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bén da cho vay. .

b- Ldi sufit: La ti 1¢. phan trim (%) ma ngudi di vay phai tra
thdm vdo 86 tidn hojc hign vit di vay, duge tinh theo thdi gian,
tuln, thing, qui, nam. S , .

Lai suft do mhivisudc: qui dinh hodic do ciéc bén thoa thuin.
Quan hé cho vay gida ngin hang véi phip nhan bac git cing la
vay cb lai sudt.

Phip: luat nvéc ta chua qui dinh muc l4i sudt trong quan hé
cho vay gitta edng dan vdi nhau, nhung cAm viéc cho vay ning lai,
ngudi cho vay ning lai cé th& bj truy cdu trdch nhiém hinh sy
theo didu 171 cia Bo Luat hinh sy.

S& ldi nhitu hay it phy thudc vio cd ba y&u t6: vOn vay, thai
gian vay, l4i suit cho vay (%).

Il- NGHIA VJ CUA NGUOT VAY
1- Nghta va trd ng

Ngudi di vay phéi trd ng ding thdi han di qui dinh trong hgp
dong. N&u d&€n han kbong tra ng, bj ool ka e6Mi vi khong chép
hanh ding nghia vy, phii boi thudng thidt hai.

Tra n¢ phai ding dja diém hai bén théa thujn, ndu phdp luit
khong qui dinh khdc (theo khodn hai, didu 18 phép lénh hgp dong
dan sy) qui dinh: “Trong trudng hgp cdc bén khong théa thuin v
dja difm tra tién, thi dja difém tra tién 1 noi thudng tni hojc try
s cia b&én nhan tién."

2. Xit Iy tai san dua ra bio dam trong hgp dong

a- Bén vay #a tra ng sdong phing, bén cho vay phai tra lai cho
ho toan bd ho s¢ da nhin cing nhu tai san di thé chip hodc cAm
of, bio linh) theo ding nhu khi nhan, hy hong, mat mat phai boi
thudng. N&u khong thoa thudn dugc, bén vay cd quyégn 48 nghi co
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quan c6 thdm quydn nha nudc xét xu.

b- Tai sin dua ra bdo dam: Cé th€ 1a vang, bac, d4 qui, kim
cudng, s§ du cia cic ching chi tién gdi tiét kidm do ngin hang
phit hanh. Cdc vit dyng dit tien trong sinh hoat gia dinh, nha g,
thift bj sin xuflt, phuong tidn giso thdng vAn tai... ddu c6 th lam
thi sdn thé chdp, cAm cb, béo lanh d& vay.

c- Bén vay khéng trd dugc ng, bén cho vay lam van ban kém
theo hgp ddng vay tién va hd so v vat bdo ddm d8 nghi co quan
phdp luAt xd ly tai sin dua ra bio ddm 4£ thu hdi ng. S§ tién thu
duge do bdn ddu gid tai sdn dua ra bio ddm dugc xit 1y theo thu
ty sau:

- Thanh todn n¢g vay cd gfc, ca l4i.

- Thanh todn cdc chi phi, thi tyc t8 tung trong qud trinh dfu
gid tai san, cdc chi phi phdt sinh khi d8u gid tai san. N&u s§ tién
thu duge khéong dd trang trai cdc khoan trén thi bén cho vay cé
th8 lam thd tyc dé nghj khdi t§ vé hinh sy néu xét thidy cé diu
hi¢u pham tdi théng qua hgp déng.

I- DU THAO MAU HOP DONG CHO VAY

CONG HOA XA HOI CHU NGHIA VIET NAM
Ddc 13p - Ty do - Hanh phic

HQP PONG VAY TIEN
Hgp déng s&.... ' HBVT

Hom nay ngay... théang... ndm...
Tai (dja diém) ..........

(N&u ngan hang va Hgp tdc xa tin dyng.cé thém y&u td xét
don xin vay tign cia duong sy).
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Ching tbi gdm &6:

Bén A (bén cho vay)

- Dja chi........ dién thoal
. Dei dign B,.....

‘Ben B (bén vay)

- Dia chi....... dién thoai.......

Bau khi théa thudn cing ky hgp dong vay tidn vdi cdc didu
khodn sau:

Didu 1: Ve s8 lugng tidn vay
Bén A d3ng y cho bén B vay s8 tién:
- Bing sé:........

bitu :2: Thoi han va phuong thic vay
1- Thoi han vay la... théng
- K& tX ngay... thang.... nam...
- D&n ngay... thang... nam.... '
2- Phuong thuc vay: (c6 th€ chon cdc phudng thdc sau:)
- Chu.yé’n.kho{m qué tai khodn...
- Mé tai ngAn hang...
- Cho vay bang tién mat.
Chuyé&n giao thanh.... dgt
+ bgt 1:..
+ bgt 2:...
V.V...

Dieu 3: Lii sudt
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1- Bon B dong y vay of tidn trén véi lii sufit... % mdt thing
tinh tif ngay nhan tién vay.

2- Tién lai duge trd hang thing ding vao ngﬂy thd 30 tinh
tit ngay vay, iai trda chdm bj phat... % thing.

3- Trudc khi hgp déng nay ddo han... ngay; néu bdn B mudp
ti€p tuc gia han phai dugc sy thoa thuan trude tai dia 4idm...

4- Trong thdi han hgp dong cé hid¢u lyc khéng thay d8i mtic
1ai sudt cho vay dd théa thuén trong hgp dong nay.

5- Khi ng ddo han, bén B khong tra di vn va lii cho bén A,
tdng s& v8n va lii con thifu sé chuyfn sang n¢ qud hgn va chia
lai sudt tinh thec ng qud han la... % mt thing.

6- Thai ‘hgm thanh todn n¢ qud hgn khong qui... ngay néu
khéng cé sy théa thuin nao khdc cia hai bén.

Pieu 4: Bié¢n pha'p bdo dam hgp dong -

1- Ban B bing long th& chdp (hoic cAm cf) tai san thudc sd
hitu cia minh la ...... va giao todn by ban chinh gify chd quyén
thi san cho Bén A gill (c6 thé nhd ngudi khdc o6 tai sin dua gifly
té 83 hidu d&n bdo lanh cho Bén B vay). Vigc dua tai sén ra bio
dim da dugc hai bén lap bidn ban dinh kém sau khi cé xic nhin
cua phong Céng ching Nha nudc tinh (thinh) ...

2. Khi ddo han, béan B 44 thanh todn hoan tit ca von va lii
cho ban A thi bén nay sé lam cdc thd tyc gidi-toa th¥ chip (hojc
cam cf, bao lanh) va trao lai bdn chinh gidy ché quy2n tii san da
dua ra bao dim cho bén B.

3- Bén B thoa thudn ring n&u khong tra ding thdi hgn dd
cam k&t trong hgp dong nay sau ... ngay thi bdn A o6 quyén &
nghi co quan c6 thim quy2n phdt mai tii san dua ra bdo dim dé
thu hoéi khoan n¢ qud han ti bén B.

Ditu 5: Trich nhiém chi tré nhitng phi tdn cé lidn quan dén
hop ddng
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Nhitng chi phi 6 lién quan d&n viéc vay n¢ nhu: tién luu kho
tai sdn bdo dam, phf bao hi€m, I¢ phi 5 tyng, v.v... Bén B o6 trdich
nhi¢m thanh todn.

Ditu 6: N;u?ng cam k&t chung

. 1« Hai:b8m ¢am két thyc hign diy Qi cdc didu khodn trong
hgp ddng ndy, néu nhdng ndi dung khic 43 qui djnh trong phép
ludt Nha nuédc khong ghi tmng th d6ng nay, hai bén can toén
trony chip sk, s
. 2- Né&u c6 tranh chép xdy ra hai bén sé giai quy&t bang thudng
lugng.

3. N#u ty giai quy&ét khéng thda man, hai bén sé chuyén vy

viéc tdi Tda d4n nhén dan ...... ndi bén vay cu trd.
Pieu 7: Hidu luc cia hgp dong
Hgp dong nay c6 hipu lyc t¥ ngay .......... 4&n ngiy .........

Hogp d6ng nay dugc lap thanh.... ban. M6i bén git ... ban, giao
cd quan gi? ... ban.

Dai dién bén A Dai dién bén B
Chic vu
(Ky tén déng dau) (Ky tén, ghi r6 ho tén)
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Chuong XXIV

HOP DONG THUE NHA &

I- NHAN THUC CO BAN VE HOP DONG THUE NHA &
1- Khii ni¢m v& hgp dong thu? nha §

Hgp d6ng thué nha d la sy théa thuan gida hai bén, theo d6
mot bén cho thué c5 nghia vy chuyén giao phan nha cho bén thud
st dyng ding thdéa thuan vé dign tich, gid ca va dja diém trong
mdt thai han xdc dinh. Bén thud® ¢6 nghia vy s dyng nha ding
qui dinh cdia hgp dong va tra tién thué nha day da.

Trong hgp ddng thué nha, chi th€ thué nna chi c6 quyén
chi®m bdu va sd dung nha thu@, con quyén sd hdu lubn ludn thude
vé chi thé cho thué.

2- Pac diém phap ly cia hgp ddng thué nha &

- Day la logi hop ddng song vy: sau khi hgp dong thué nha
dugc ky k&t thi phat sinh quyén va nghia vy clia cdc baén. Bén cho
thué phai giao nha cho bén thu# 8¢ dyng ding véi cam két trong
hgp déng va phai tra tien thué nha theo dinh ky. Bén thué cé
quyén yéu ciu bén cho thué sta ch?a nhing hu héng ldn cua nha
cho thué.
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- Hop ddng thut nhia ¢ s logi hgp ddng ung thugn: Hgp ddng
dugc ky k&t bdi sy ty nguyén cia hai bin. TAt cd nhdng cam k&t
cia céc bén trd thanh dftu bit budc sau khi di ky két.

- D8y céing la loai hop dong c6 dén bi: Bén cho thut giac dign
tich nha cho bén thué si dyng, cdn bén thué phai trd cho chi nha
88 titn thué theo dinh ky ma hai bén thdéa thuln.

3- DB8i tugng ciia hgp ddng thué nha &

Chinh di¢n tich nha ding d€ & ma chd nha chuyén quydn si
dyng cia minh cho b2&n thu&, va td 46 lam phdt sinh quydn va
nghia vy diAn sy cda hai bén vdi nhau, 46 14 d8i tugng cia bhgp
ddng nay. Dién tich thu® thudng c6 hai phan: chinh va phy. Dién
tich chinh la phian bén trong cia cin phong ding d& an, ngi, sinh
hoat. Dién tich phy 12 nha b€p, nha tim, nha vé sinh 16i di, ciu
thang.

4- Chi thé clia hgp ddng thud nha &

Chii thé cia hgp dong nay la bén cho thué va bén thué nha
phai ¢ di cdc didu kién do phdp luat qui dinh nhu:

- Néu la cong dan phdi c6 ning lyc hanh vi, tudi t 18 trd
lén.

- N&u ia t8 chdic phéi cé tu cdch phdp nhan.

- NHONG TRUONG HOP CHAM DUT HOP DONG THUE
NHA &

-

1- Nhing truirng hgp duong nhidn

-

a- Hét han hgp déng, néu hgp dong thud nha khoéng qui djnh
thoi han, thi hop dong chdm dut sau 06 thang ké tU ngay bén cho
thué théng bdo cho bén thué vé viéc ddi lai nha cho thué. N&u bén
thué chua cé ché ¢ khac thi duge kéo dai hgp dong khéng qud mot
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n&m (qui djnh & dieu 29 Phap Knh nhi 3).

b- Nha cho thué bj tidu hiy. Ddi tugng ciia hgp ddng nay bj
titu hdy, thi duong nhién hgp dong thué bj ch&m dut hitu lyc.
Ching han nha bj hoa hoan.

c- Nha cho thué phai phd dd do bj hu hong ning, cé nguy co
sap dé.

d- Nha & cho thué phdi phd d6 4E thyc hién qui hoach xay
dyng.

Ngudi duge giao ddt ndn nha d¢ s¢ dyng phai den bu thiét
hgi cho chu 86 hidu nha & va phaii giai quyét ché d cho ngudi dang
thué.

2- Hiy hgp ddng thud nha
Bén cho thué nha o6 quyén don phuong hiy hgp déng thud
nha &, khi bén thué da vi pham mot trong cic diém sau day:

a- Khéng tra tién thué nha & t& 3 thang trd 1én ma khoéng c6
ly do chinh ding.

b- Khong st dung nha thué tir 3 thang trd lén ma khong o6
ly do chinh ddng.

c- Su dung nha & khéng ding myc dich thue.
d- C8 y lam hu hong nghiém trong nha &.

e- D3i hofic cho ngusi khdc thué lai toan bd holic mdt phan
nha & dang thué ma khong duge sy dong ¥ cia sd¢ hdu chi.

Ngoai ra, bén thué cing cé quyén y2u ciu hiy hgp dong thue
nha & nhung phai bdo cho bén cho thué bift trudc ba thdng, tru
trudng hgp trong hgp ddng cé thoa thuan khdc.

3- Nhiing su bi€n phap ly khac

Ngoai nhing cin ed lam chdm dit hgp dong thué nha d nhu
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trén. Trong thyc tidn cdn cé thé cé nhitng hijn tugng, ty nhitn
xdy ra khéng phy thudc vao ¥ chi cia con ngudi, nhﬂng hi¢n tugng
d6 cing lam ch&m ddt hgp dbng thud nha; ching hgn: ngudi thué
nha chét ma khong cdn ai tifp nh§n quyén thud d6, bon- thut pha
la Vigt kiu hodic ngudi nudc ngnan bj chinh quyén Viét Nam tryc
xufit.

Ni- KY THUAT SOAN on HOP oouc. THUE' NHA &

Trong hqp d?ing thug 'nhh O phii thoa thuin dugc céac y&u t8
cd bén sau:

1- Cic thong tin v& hai bén chii thE
- Trong hgp ddng phdi néu ho tdn, dia chi cia ci chi nha va
ngusi thob. _
- Ngodi ra phii xét thém nhing didu kién v& ngudi thud nha
nhe: Khong bi phép it quan ché, cim cu trd ¢ dis ban cé nhi

cho thus, d5i tugng dang bj truy né, dang bj.cai tgo khdng giam
gui tai mot dija phtrdng kh:ic LA

D61 tugng ciia hop dbng thud nha &

- Dia chi can nha.
- Dign tich cho thué: Phin chinh va phAn phy cis nhi phaii

thda thuln chi ti&t, (nfu s¥ dyng chung phkn phv véi chi ll.h& phai
cd théa thudn vao hgp ddng).

3- Thosi han thue nha
- Trong thai gian... thang (nam)
Tu nghy... dén ngay....

- Mubn thué ti€p phai béo trudc chu nha... ngdy trudc khi hét
han. : '
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4- Gid thut nhi va phuwong thite thanh todn

C6 thé théa thufn trd tin hdng thing vao mét ngiy cb dinh,
holic o6 th& qui dinh viée tra tidn thud trudc mdt s§ thing.

5 Bién phip bdo dim hgp ddng

Hai bén cé thd théa thudn cic bipn phip cAm cf, th& ch&p*
hodic bao lanh biing tai sin d€ bdo ddm thanh todn khi ngudi thud
cé vi pham & qué th3i hen thué trong hgp ddng.

6- Xdc djnh trdch nhifm cla céc cbid thé hgp ddng

a- Trdch nkiém cia bép cho thué nha

- Giao nha d cho b&n thu® theo dung thai gian qui dijnh trong
hgp dong;

- Bao dudng, sita chia nha & theo qui dinh;

- Phai nép thu& nha dit theo qui dinh cia phdp luat;

- Bén cho thué nha c¢6 quyén hdiy hgp dong khi bén thud o6
mét trong nhing hanh vi sau: -

+ Khéng tra tién thué nha ¢ tU 3 thing trd 18n ma khong c6
* ly do chinh dfing;

+ S¢ dung nha & khéng ding myc dich;
+ C8 y lam hu hong nghiém trong nha &;

+ Ddi hoic cho ngudi khdc thué Iai toan bd hoic mdt phan
nha & dang thu2 ma khdng dugec sy dong ¥ cia chi nha.

- Bén cho thué duge Hy lai nha & khi h&t han hgp déng. Néu
hop dong khéng qui dinh th&i han thué, phai bdo cho bén thu# bift
trude 6 thing.

- Bbi thudng thiét hai v@ vat chdt va sic khée giy ra che

354



ngudi thud nha trong trudng hgp nhi bj syp 48 do khong sia chda
kip thai. 7 _

- Phai hudng dfn bén thué thyc hidn ding céc qui djnh ve
tam trd, tam ving.

b Trdch mhi¢m bén thud wha

- Phii st dyng nha ding ndi dung va myc dich thud. Khi cAn
sia ch®a hofic cai tao theo ydu ciu st dyng riéng phii duge sy
ddng y cia chi nha va phii tun theo cic qui djnh vd x4y dyng
cd ban.

- Phai trd tidn thué nha ddng thoi han va day 4.

- Gi?t gin nha &, sda chi?a nhing hu héng do minh gay ra,
phii chju trich nhig¢m v& sy m&t mét trang thi€t bj ndi th&t. va
moi tdc hai gAy ra cho bén thd ba khi st dyng nha.

- Chip hanh cdc qui tdc gilt gin v¢ sinh méi trudng va céc
qui dinh v& trit ty an ninh chung.

- Khéng dugc chuyép nhugng hgp dong thué nha hosc cho thud
lai. Trudng hgp cAn dinh chi trude thdi han da ky, phai bao cho
chi nha bidt trudc ti m{t thding trd len.

7- Li cam két ciia hai bén hgp adng

- Thye hign dhy dd nhﬂng ndi dung qul dinh trong hgp déng.
- Gidi quy&t moi tranh cha'p bling thuung lugng.

- 5& chim dut hgp ddng trong cdc trudng hgp:

+ Hé&t thai han hgp déng.

+ Nha cho thué bj titu hiy hosc phai phd d3 theo quyét dinh
cda co quan nha nudc c6 thAm quyén.

+ C6 nhing hanh vi vi pham bj chd nha hiy hgp dong theo
qui dinh cia phdp Juat.

+ Ngudi thué bj bit giam, bj truc xudt khéi dia phudng.
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8- Hi¢u luc clia hgp ddng

- Xéc djnh hgp déng c6 hidu lyc ti¥ ngay giao két holic ngay
dugc xdc nhan cho tdi ngay... ' ’

- Xdc djnh s8 lugng ban hgp dong, ngén ngd ghi hop dong, s
lugng méi bén chu thé luu gi? va s§ lugng gii co quan c6 trich
nhiém quan ly. ' ' '

9- Ky hgp ddng
Cdc bén phai doc lai sau khi ung thudn cdc ndi dung néu ra

mdi cing ky vao hgp dong modt cdch ré rang, ding méu chd ky
cia minh d€ c6 can ci phdp Iy thyc hién va gidi quyét tranh chép.

10- Xdc nhén ciia cd quan cdng ching nha nuwdc

Néu cho ngudi nudc ngoai thué nha, phdp luit qui dinh phai
c6 xdc nhan cia phdong cdng chitng nha nudc hosic clia Sd nha d4t.
Hi¢u lyc hgp dong chi phét sinh khi dugc cdc cd quan nay chép
nhan va lam ching thuc, c6 déng dfu va ky tén cia ngudi cé trach
nhiém.

IV- DU THAO MAU HOP DONG CHO NGUDI NUGC NGOAI
HOAC VIET KIEU THUE NHA

HOP PONG THUE NHA

A- Bén cho thué nha

1- Cong ty chuyén doanh nha dit...

2- Gidy phép 80....

Do Uy ban nhan dan thanh phd (tinh)... cAp ngay....

Luu y: N&u nha cia tu nhan thi c6 thd ghi phan nay nhy sau:
1- Pai dign chi nha la ong (ba).........
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2- Gify phép cho sgudi nude ngodi thub.va e deng ahii of...
nghy... , :
B- Bén thod nha T
1- Ho tén... tubi....Qubc tich....
2- Nghe nghiép... " o )
3- Hb chifu o8... cip nghy.... tai...
' :ii-"'ci}ry‘p‘hép tam trd s6... cfp ngdy...

5- Giky phép mé vin phdng dgi dign tai... 88... cfp ngay.......
(n€u od). '

Hai b¢n cung Ia;i hgp ddng thué nha d€ sg dyng véi nhing
cam k&t sau: :

Pitu 1:

. a) Nha cho thus _

Thi o5... gom... tAng o6 di¢n tich xAy dyng... m? vh dien tich
vuiin... m?,

b) Muc dich va ndi dung su dung

- Phian €€ & c6 didn tich... m2

- Viin phong dai dipn. c6 digm tich sit dyng:.. m?.
c) Trang bj tign nghi bén thus nha duge mi dyng g8m ¢6:

Ditu 2: Thei han thut nha ... thdng, bit dau td ngay...
Didu 3: Gid thut nha Iy ... USDAhdng. Khdng bao gom chi
phi s¢ dyng cdc co's3 ha ting ky thuat. (Chi phi dién, nudc v cdc
oo 8§ hy tAng k¥ thuat khic thanh todn riéng theo khdi lugng tisu
thy). T

357



Tién thué nha duge thanh todn theo phuong thuc sau:

L]

- Tra tién mit (hodic séc chuyén tidn) .

- Tra trudc... thing.

- Tra ti€p thudng ky vao ngay...hang thdng.

Ditu 4: Trach nhiém bén cho thué nha ,

1- Giao nha va trang thiét bj, tién nghi'cho bén thué dung
ngay hgp déng cé gid tri.

2- Bao ddm quyén si dyng tron ven va ridng ré cda bén thué
nha (d6i v6i phan dign tich ghi trong hqp dong néu chu nha &
chung).

3- Stta chia kjp thdi nhidng hu hdng.

4- Phai bbi thudng moi thigt hai v& vAt chit va sic khoe gy
ra cho bén thué nha trong trudng hqp nha bj syp 48 do khbéng sia
chda kip thi.

5- Hudng din bén thu¢ thyc hign ding cdc qui dmh cdia nha
nude v& tam trd, tam ving.

Ditu 5: Trach nhigm cia bén thud nha

1- 8¢ dyng nhia ding nédi- dung va myc dich thud.

Khi cin sida chita, cidi tgo theo yéu chu mi dyng riéng phai
dugc sy ddng ¥ cia chi nha va phai tudn theo nhing qui djnh vé
xiy dyng cd ban.

2- Tra tién thué nha day di va ding thsi han qui djnh.

8- Cé trich nhitm vé hu hong nha, sy m&t mat céc trang
thiét bj noi thit, céc d8 dac, tu trang cia ban than va nhdng tic
‘hgi gAy ra cho bén thd ba trong khi si dyng nha.

4- Chép hanh cdc qui the vé gil? gin v& sinh méi trudng -
céc qui dinh v& trit ty an ninh chung.
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5- Khong dugc chuyén nhugng hgp déng thué nha hofic cho
thué lai. Trudng hgp cAn chfm ddt viéc thué nha trude thai han
di ky, phai bdo.cho chd nha bift trude it nh4t mdt théng.

Ditu 6: Nhitng cam két chung

1- Hai bén cam k&t thyc hidn ding ndi dung théa thuin trong
hgp déng. Trudng hgp cb tranh chép, hofic mft bén vi pham hgp
dong thi cd 2 bén phai trinh Uy ban nhan dan thanh phd... (hosc
tinh) xem xét va-xu Iy.

Khi m6t trong hai bén khéng thda méan vdi két qua xd 1y cua
UBND c#p tinh thi d& nghj tda 4n xét xq.

2- Hgp dong s& chim didt trong cdc trudng hgp sau:

a- Thoi han hgp dong da hét;

b- Nha cho thu# bj tidu hiy hoic phai phd dd theo quyé’t dinh
cia cd quan Nha nudc c6 th&m quydn;

c- Bén thué da cho thué lai nha, bj bdt giam ho#ic bj chinh
phi Viét Nam tryc xuflt;

Ditu 7: Thoi han 6 hidu lwc cia hgp dong

Hgp dong nay o6 gid tri t¥ ngay duge xdc nhan cia co quan
nha nudc c6 th&m quydn cho tdi h&t thdi han thué nha.

. Hgp dong dugc lap thinh 3 ban, bling 2 thyd tiéng: Viét va

Anh, c6 gid trj nhu nhau. M&i bén gi® mft ban va gii luu tai co
quan qudn ly nha dit cda tinh (thanh)... mét ban.

Bén cho thué nha Bén thué nha
Chiec wy ) ‘
(Ky tén, d6ng ddu) ( Ky tén va ghi r6 ho tén)

Xdc nhin cia phong Cong ching Nha nuée '
(holic ciia 5S4 Nha d4t..)

‘ Nghy...thing... ndm...

(Dai dién ky tén, déng d&u)
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Chuong 1
Chuong 11
Chuwong 111

Chuong IV

Chuong V

Chuong VI

Chuong VII
Chuong VIII

MUC WC

Phon thit nhét
KY THUAT SOAN THAO
VAN BAN PHAP QUY
KHAI NIEM CHUNG
VE VAN BAN PHAP QuI
NHUNG YEU CAU VE NOI DUNG

VA HINH THUC CUA VAN BAN PHAP QUI

QUI TRINH SOAN THAO
CAC VAN BAN PHAP QUI

KY THUAT S8OAN CAC VAN BAN
PHAP QUI THONG DUNG

Phn thit hai
KY THUAT SOAN THAO
VAN BAN HANH CHINH
NHAN THUC KHAI QUAT
VE VAN BAN HANY CHINH
KY THUAT SOAN THAO.CAC VAN BAN
HANH CHINH THONG DUNG
Phiin thit ba
KY THUAT SOAN THAO
HUP DONG KINH TE
KHAI QUAT VE HQP DONG KINH TE

CO CAU CUA VAN BAN HOP DONG
KINH TE :
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52

57

81

84



Chiuong IX

Chuong X
Chwong XI
Chuwong XI1
Chuong XIII

Chuwong XIV
Chuong XV
Chuong XVI

Chuwong XVII
Chuong XVIIT

Chuong XIX

Chuong XX
Chuong XXI
Chuong XXII
Chuong XXIII
Chuong XXIV

NHUNG NGUYEN TAC SU DUNG
NGON NGU VA’ VAN PHAM
TRONG VAN BAN HDKT

HOP DONG MUA BAN HANG HOA
HGP DPONG MUA BAN NGOAI THUONG

HQP DONG UY THAC XUAT NHAP KHAU
HQP DONG KINH TE GIAO NHAN THAU

TRONG XAY DUNG CO BAN
HQP BPONG VAN CHUYEN HANG HOA
HQP PONG KINH Tf DICH VU

HOP DONG KINH TE :
TRONG LIEN KET KINH Tf

HQP PONG GIA CONG DAT HANG

HOP DPONG NGHIEN CUU KHOA HOC
VA TRIEN KHAI KY THUAT

HQP PONG HQP TAC VA LIEN DOANH
VOI NUGC NGOAI

Phan thit be
KY THUAT SOAN THAO
HQP DONG DAN S

KHAI QUAT VE HUP DONG DAN sy
HOP PONG KHOAN VIEC
HOP PONG PAI LY
HUP BPONG CHO VAY
HQP PONG THUE NHA G

91
96
117

177
213
241

261
283

289

301

322
331
337
343
350



Nha doanh nghiép c3n biét

KY THUAT SOAN THAO VAN BAN
PHAP QUI
HANH CHiINH
HPP DONG KINH TE
1P DONG DAN SU

Luat gia: TRAN ANH MINH
NGUYEN ANH THU

Chiu trach nhigm xuiit ban
TAN DUC
Bién tap: PANG KHOA
Stza ban in: b0 DANG
Trinh bay: HUYNH LUONG
Bia: TRAN HA

NHA XUAT BAN THANH PHO HO CHI MINK .
62 Nguyls Thi Minh Khai's'Qufin I -
DT: 225340 - 222726 - 296713
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