VU KIEN CUA CAC NAN NHAN
CHAT POC DA CAM/DIOXIN VIET NAM:
Mot so khia canh phap ly co ban

[. CHAT bOC DA CAM/DIOXIN VA
HAU QUA CUA NO POI VOI NGUOI
DAN VIET NAM

Trong vong 10 nam tir nam 1961 dén
nam 1971 quin déi Hoa Ky di rai xudng
mién Nam Viét Nam khoang 100 triéu lit
cic chat doc héa hoe, véi ham luwong
dioxin khoiang 366 kg. Trong dé chat da
cam dugce st dung voi khoi lugng 1én nhit,
khoang 45,677.937 lit. Khoang 3.181 thén
lang Viét Nam bi rai truc ti€p chét doc hoa

hoc.'

D¢ phén biét cdc chit khic nhau, cic
thiung dwgc mang nhling c¢dt bang mau
nhian dang khic nhau, nhu nhiing mit
danh: mau xanh da troi, mau tring, mau do
tia, mau xanh, mau héng, miu vang cam.
Chat doc duge dung trong thing cé vach
mau vang cam - chat déc da cam (Agent
Orange) 14 chit hén hop 50-50 cua n-butyl
esters cua 2,4D vi 2,4, 5-T. Mot chat gay 6
nhiém tong hgp vi la san phdm phu tédt yéu
khi san xuiat 2.4.5-T la TCDD, tidc la chit
dioxin. Dioxin la mot trong nhitng hoa chit
ddc hai nhat ma khoa hoc biét dén. Cac
nhi khoa hoc da ching minh, chi cidn 80
gam dioxin dem hoa vao hé thdng cap nudc
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du gi€t chét toan bo dan mot thanh phd 1én
7-8 tricu dan. Pa cd khoang tir 2,1 dén 4,8
triéu nguti Viét Nam da bi nhiém cédc chit
diét co, nhit 14 dioxin. Cic nan nhin phin
lén la dan thudng va quan nhan Viét Nam,
ngoal ra con cé6 mot so cong dan va linh
Hoa Ky, ciing véi cic déng minh cia ho
dén tr e, Ca-na-da, New Zealand,
Han-Quéc”,

Trong s0 cdc cong ty hda chit Hoa Ky
dd tham gia san xudt chat da cam cung cip
cho quin d6i Hoa Ky dé rii xudng mién
Nam Viét Nam trude day thi Monsanto va
Dow Chemical la nhilng céng ty héa chit
da cung cip nhiéu chat diét c¢o nhit cho
quan déi Hoa Kv. Trén thi phan chir déc
da cam thi coéng ty Monsanto va cong ty
Dow Chemical chiém gin 60% (Monsanto
29.5% wva Dow 28.6%).
Monsanto da dinh liu dén chit déc dioxin
tir nhitmg nam 1940 khi bat diu sian xuat
chit diét co 2,4,5-T. Chat doc da cam trong
san phim cla Monsanto cé ty lé dioxin

Chemical

nhiéu hon sdn phidm clia Dow Chemical 47
lin'". Trong vu kién niy, cdc luat su bio vé
cho cdc cong ty hoa chat Hoa Ky cho ring

t sad

¥ Peter H. Schuck, Téc nhan da cam ra téa: Tham hoa
diu déc hing loat trede phdp dinh, NXB Harvard
University Press, 1987, Trich theo Phdp fuge TP
HCM, 1632004, 1r. 13,
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than chu cua ho khong biét trude duge tic
hai cta chat dioxin d6i véi con ngudi. Co6
phéi dén nay ngudi ta méi biét dugce tic hai
cua chit doc da cam doi véi con ngudi va
moi truong? Cdc cong ty héa chat Hoa Ky
¢o biét dugc tac hai cua chit dioxin ma ho
san xudt dé cung cap cho quan doi Hoa Ky
khong? Puong nhién ciu tra 1oi o diy chi
¢6 thé 1a khing dinh. Cidc chat diét co
phenoxy nhu da cam, do tia, trang, hong,
xanh déu la nhimg chil ¢6 tic dung diéu
chinh kha nang sinh truong. Chiing co kha
niang tiéu diét mot s6 cdy co bang cich gay
ra mdt s roi loan chiic ning cla qud trinh
sinh truong sinh hoc. Ngay tir nhilng nam
60 cua thé ky XX, vin dé dioxin di duoc
cac nha khoa hoc Viét Nam va trén thé gidi
khing dinh vé tinh doc hai cho moéi trudng
vit stic khoé con nguti. Nhiéu nha khoa
hoc Hoa K¥ cianh bdo vd yéu ciu téng
thong Hoa KV Johnson khong dugc sir
dung chit déc nay trong chién tranh Viét
Nam. Ngay tir nhing nam 1960 Lién doan
cdc nhia khoa hoc Hoa Ky di lén tiéng phan
doi viéc dung cdc chat diét co ¢ Viét Nam,
lo ngai ring Hoa KV dang tap trung vao
chién tranh nhu mot co hoi dé thi nghiém
chién tranh sinh hoc va héa hoc.

Thing 1 nam 1966 mot nhom khoang
30 nhi khoa hoc Boston da phan doi viéc
phd hoai mia mang va coi dé nhu cudc tan
cong man rg, chong lai ca chién binh lan
dan thuong. Nam 1967, mot kién nghi co
hon 5.000 chir ky cua cac nha khoa hoc,
trong d6 ¢6 17 nguti duge nhin giaii
thuong Nobel, 129 vién s1 Vién Han lam
khoa hoc quéc 1€ kéu goi Téng thong
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Johnson chim dat viéc sir dung héa chat
chéng con ngudi va mia mang tai Viét
Nam di dugc ¢6 vin khoa hoc clha Tdng
théng ciing nhu du luin cong ching tiép
nhin rong riai. Thing 4 nam 1970, cic bd
truong Y té€, Gido duc va Phic loi, Nong
nghiép cua Hoa Ky da ra Tuyén bd chung
yéu cdu ngimg sir dung tai nudc Hoa Ky
chat diét ¢o ¢d chira 2,4,5-T. Ciling thoi
gian nay BO Quoc phong Hoa Ky ra lénh
dinh chi si dung vé mat quan su chat
2,4,5-T, ké ca chat da cam. Tac hai ghé
gGm cia chit da cam déi véi con ngudi da
duge cic nha khoa hoc chi rd trong nhiing
nam 1960. Ngay tir nhitng nam 1940, 1950
cdc thi nghiém cua Coéng ty Monsanto,
Diamond, Dow vii nhitng tai nan xay ra tai
cdc nhd mdy san xuat clha cdc cong ty nay
dia cho thiy 2,4,5-T la chat doc hai ghé
gdm dodi véi con ngudi’. Trén thue nghiém,
cdc nhda khoa hoc di chimg minh ring,
dioxin cé tic dung giy ra qudi thai, giy
dot bién gien, gay doc hai véi cic t€ bao,
dac biét |a 1€ bao ndo, thin, gan, tim, giy
ngd doc phoi, ung thu, giy réi loan nhiéu
qua trinh trao déi chat khdc nhau trong t&€
bio va tic dong gidn ti€p trén bd mdy di
truyén 1€ bao.

Ba muol ndm sau, nhitng triéu chang
lién quan 16i dioxin vin xuft hién thudng
xuyén ¢ Viét Nam. Tré em sinh ra tir cdc
gia dinh ¢6 ngudi bi nhiém doc (thudc thé
hé thit 3) vin bi cdc di tat ¢6 thé két luan 1a
do dnh hudéng cha dioxin. O nhiéu ving ti
1& dioxin trong dit vin con rdt cao. Mot s6

* Xin xem: hupfwww [frd.orgfindochin
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nghién clu con cho thay: dioxin van con
trong dél vii cic ngudn nude, cdc hoat dong
nong nghiép trong cic ving bi nhiém doc

cing co6 kha nang giy anh huong lén ngudi.

Chinh cuu Tong théng Hoa Kv Bill Clinton
da thira nhin tic hai cua chat doc da cam:

Sau vu kién cua cic cuu chién binh Hoa Ky,

doi hoi du luin Hoa K¥ vé trich nhiém cua
cic cong ty san xudt chat doe va Chinh phi
Hoa Ky déi véi nan nhan, sau khi doc ban
phic trinh nghién cdu cia Vién Han lam
khoa hoc Hoa Ky vé tic hai cua chit doc
da cam, ngay 28/5/1996, tai Nha Trfing.
Clinton da tuyén bo vai cong ching Hoa
Ky: "Hom nay la mot ngay trong dai déi
vdi nuéec Hoa Ky, ngiy ma ching ta bit
ddu nhimg budc chin xa hon trude ndi dau
méa dal nudc ta da vo tinh tao ra cho chinh
nhitng ngudi con cua minh khi dé ho tiép
xuc¢ voi chit doc da cam”. Trong hai thip
nién qua, cic cuu chién binh tirng tham
chién tai Viét Nam da néi dén nhimng
thuong tén khi ho tiép xic véi chat doc da
cam, thit di lam ho chét dan chét mon rit
lau trude khi ho roi chién trudng, thim chi
con gdy t6n hai dén con cdi ho. Cic cong
tv san xudt chit doc Hoa Ky, ké ca Téng
thong Hoa Ky, Chinh phi Hoa Ky da xin
161 cing nhu chiu trich nhiém voi nhimg
cong dian Hoa Ky dd bi ho "vo tinh" gay
nhiém doc. Giv day du ludn theé gidgi, nhan
din tién boé Hoa Ky doi hoi ho phai nhin
nhan dié¢u doé voi hang triéu nan nhian Viét
Nam”.

Hang van gia dinh Viét Nam dang phai

¥ hitpeffweww.vnnovn 23.4.2004

KIEN CHAT POC ...

ganh chiu hiu qua cda chit doc da cam,
nhat la gia dinh cdc quan nhan timg chién
diu tai chién truong mién Nam, noi khong
quan Hoa Ky rai chat déc da cam. Ho cé
thé & cdc viing qué khdc nhau: Nam Dinh,
Thai Binh, Hai Phong, Tuyén Quang, Pa
Niang, An Giang, Bén Tre... nhing déu c¢o
diém chung 1a di timg tham gia chién ddu
tai nhimg noi ma trude diay quan doi Hoa
K¥ da phun rai chit diét ¢o. Nhiing ngudi
dan dia phuong tai cdc ving chién sy @
mién Nam vi ca nhimg ngudi ¢ cdc dia
phuong khic, ké ca cic ving xa xo6i nhung
sau ngiy mién Nam giai phong lai di cu
dén nhimg ving bi phun rai chdt diét co
cing bi phoi nhiém chat doc da
cam/dioxin.

Dang va Nha nudc ta ¢d nhitng chinh
sich gitp d& nhing nan nhian chat doc da
cam, gidp ho chita bénh, tao didu kién dé
cudc song cua ho do khé khan hon. Tuy
nhién theo ching 16i, nhimg nan nhan chat
doc da cam khong chi can su nhan dao ma
can phai co cong 1y. Chinh vi viy, cic nan
nhan chit doc da cam/dioxin Viét Nam da
chinh thic kién cdc cong ty héa chat Hoa
K¥ tai toa an quin phia Bong New York tir
ddu nam 2004.

lI. VE DIEN BIEN VU KIEN CUA
CAC NAN NHAN CHAT POC DA CAM
VIET NAM POI VOI 37 CONG TY HOA
CHAT HOA KY

Dién bién cha vu kién cho dén nay cé
thé tom tat nhu sau. Ngay 30/1/2004, cic
nan nhin chat doc da cam/dioxin do Hoa
Ky st dung trong chién tranh ¢ Viét Nam:
ba Phan Thi Phi Phi, éng Nguyén Van Quy,
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ba Duong Quynh Hoa, véi tu cich la dai
dién cidc nan nhin ¢6 ciung loai bénh do
chat doc da cam va Hoi Nan nhan chat doc
da cam/dioxin Viét Nam da dua don kién
doi 37 cong ty san xudt héa chit doc ding
trong chién tranh Viét Nam cua Hoa Ky
boi thuding thiét hai tai Toa d4n quin Dong
New York (United Stares District Court
Eastern District of New York). Hién nay so
nguyén don lén t6i trén 100 ngudi. So
luong nguyén don tiép tuc tang, bo sung
vio ho so vu kién. Pay la vu kién déin su
(Civil Action) ddu tién cua cdc nan nhéin
chit doc da cam & Viét Nam kién cdc cong
ty san xudt chit déc hda hoc cua Hoa Ki.
Thim phin nhin don la ong Jack
B.Weinstein®. Ngay 18/3/2004, Thiam phin
cao cdp Toa an lién bang Hoa Ky Jack
B.Weinstein dd chi toa phién tda véi su
tham gia cua cdc luédt su dai dién cho bén
nguyén, bén bi, bén cé lién quan va dai
dién cuu chién binh Hoa Kv¥ di timg tham
chién & Viét Nam. Thdm phin Jack
B.Weinstein véu ciu cdc luit su dai dién
cho cdc bén chudn bi diy du nhitng ching
cd budc 191 cing nhu bao chita trong
khodng thdi gian sdu thing (ké tr ngly
18/3). Day sé la nhitng can ci quan trong

“ Thdm phén Jack B.Weinstein sinh nam 1921, [a
ngudi thu 1§ Vu cde cuu binh Hoa K¥ kién cdc cong
ty hda chat Hoa K¥ nam 1984. Ong timg phuc vu
trong Hai quin Hoa Ky thd ki 1943-1940, 18t nghiép
Trutmg Bai hoc Ludt Columbia nam 1948, 15 gido su
ludt, Pai hoe Columbia 1956-1967, duge Téng théng
Lyndon B. Johnson bé nhiém thdm phin ngiy
16-1-1967 v Thuong vién phé chuin ngay 14-4
-1967. Hién I thim phdn Tha dn quin Déng New
York (U. 5 District Court, Eastern District of New
York) C6 thé xem tiu sit cua thdm phdn Jack
B.Wemnstein tai It i, law.duke ed;
http-tiveww fio . goviservles
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dé vu kién c6 thé ti€p tuc dugc xem xét tai
tda dn cic cdp khdc coa Hoa Ky.

Tuy nhién, khoang gitta thing 8/2004,
cdc ludt su dai dién clha 37 cong ty hda
chiat Hoa Kv did gui van ban dén Toa dn
quan Brooklyn (tiéu bang New York) xin
lii lai thai han phién tién xét xir trude do
di dugc tham phin Jack B.Weinstein én
dinh. L¥ do cia viéc yéu ciu Iui thoi han
chinh 1a vi phia cdc céng ty hoéa chat Hoa
Ky chua chuin bi ddy du chimg ci va ly 1€
co du sirc thuyét phuc. Trong khi dé, hién
nay phia dai dién cic nan nhin Viét Nam
dang chudn bi 600.000 trang tii liéu cho vu
kién chat doc da cam. Theo lich trinh mdi
nhat, ngay 12/10/2004 phia bi don (37
cong ty hoa chat Hoa K¥) trinh bay ly 1€
trude phia nguyén don va thim phdn Jack
B.Weinstein.
12/11/2004 cdc ludt su cuoa nguyén don

Sau dé mot thiang, ngay

(dai dién cho cdc nan nhin Viét Nam) sé
bic lai cdc 1y 1€ coa bi don. Ngay
3/12/2004, sau khi nghe 1y 18 diy da coa
hat bén, Toa an quin phia Dong New York
s€ dua ra phan quyét cudi ciing xem vu
kién ¢6 dugc thu 1Y hay khong. Quyét dinh
do Thidm phdn Jack B.Weinstein dua ra cé
thé bi khing cdo. Néu éng quyél dinh thu
1¥ vu kién thi luat su cia bén bi c¢6 thé sé
khidng cédo (ciing cé thé khéng). Néu éng ra
quyét dinh khong thu 1§ vu kién thi chic
chiin luét su cua bén nguyén sé khing céo.
Vi nhu viy, néu quyét dinh cta thim phédn
Jack B.Weinstein bi khing cdo thi vu kién
s& dugc chuyén 1én Tda Phiic thim Tda dn
Lién bang Hoa K¥. Va trinh tu lai lap lai.
Chi khi Toa dn Toi cdo ra quyét dinh thi dé



mdi la quyét dinh cudi cling. Néu don kién
ducc chédp nhin, vu kién s& duge xét xir so
tham tai toa 4n quan phia Dong New York.

Phia nguyén don Viét Nam, cic nan
nhan chat doc da cam da ky hop dong thué
Cong ty Luat Moor & Goodmant cua Hoa
Ky, trudng dai dién la ludt su Constantine
P. Kokkoris. Hién nay cdc luat su cua bén
nguyén di hoan thanh co ban don kién.
Cic luat su Hoa K¥ bio vé quyén va loi ich
cho phia cdc nan nhén ciing thé hién quyét
tim vi niém tin vido khd ning thang kién,
biéu hién rd nhét 1 cho dén thai diém nay,
ho khong hé yéu ciu phia gia dinh cdc nan
nhin tra trudc mot khoan chi phi nio.
Tham gia bao vé quyén loi nan nhin Viét
Nam, cidc ludt su da trich mot phan trong
khoan loi tirc tir cdc vu kién khdc clia ho dé
nop 4an phi (khoang 2-3 triéu USD) cho vu
kién, ching ta chi phai hoan tra chi phi khi
da thang kién. Cic luat su bio vé quyén lgi
cho nguyén don di cé cic chuyén di thyc
& tai Viét Nam, gap g& ciac nan nhin, thu
thip ching cit vi ¢6 nhiéu budi lam viéc
vl Hoi nan nhan chit doc da cam/dioxin
Viet Nam va cdce luat su Viet Nam dé hoan
thién don kién va ching cu.

III. CG SO PHAP LY CUA VU KIEN

Thi tuc 18 ng s& khong don gian va
vu kién khong thé két thic nhanh chéng
dugc. Tuy nhién, theo ching o1, cong 1y
nhét dinh thudc vé cdc nan nhan chét doc
da cam/dioxin Viét Nam.

Trude hét phai néi t6i van dé thdi hiéu:
theo quy dinh coa phdp luat Hoa Ky, cic
vu kién lién quan dén boéi thudng thiét hai
cho ngudi nudc ngodi thi thoi hiéu khai

AN\ &2z et poc .

kién la 10 nam, trong trudng hop nay thi
tinh tir khi chién tranh cham dit. Cic cyu
binh Hoa K¥ khoi kién tir nam 1979, tic la
van con thoi hiéu tinh tr nam 1975, npam
két thiic chén tranh ¢ Viét Nam. Tuy nhién,
déi voi cdc nan nhin chit doc da cam, thoi
hiéu nay bi giin doan do chinh sich cam
vén cia Hoa Ky déi véi Viét Nam. Hoa Ky
g bd cdm van d6i voi Viét Nam tir nam
1994, do vy viéc cdc nguyén don khai
kién ngay 30 thidng 1 nam 2004 la hoin
toin phit hop véi phép luit cha Hoa Ky vé
thii hiéu khai kién. Khong ai ¢é thé bac bo
dugc don khoi kién vi 1v do thoi hiéu. Tuy
chua cé tuyén bo chinh thic tir phia tham
phin thu 1¥ don kién nhung vé co ban thim
phin di mac nhién thia nhan don kién
diing thot higu.

Vé noi dung vu kién, ching ta phai lam
ro nhitng vin dé co ban. Mdr la, 6 su hién
dién cua hanh vi phap luat. Hai la, co hiu
qua tir hanh vi dé va ba la, cé phap luat
diéu chinh. Pay la vu kién tip thé doi boi
thuong thiét hai ngoai hop déng.

Hanh vi san xudt chidt doc cung cip
cho quin déi Hoa Ky rdi xudng mién Nam
Viét nam di rd rang, khong thé chéi cii
duge. Chat dioxin 1a chat doc manh nhat
ma lodi nguoi biét dén, giy hiu qua nang
né va lau dai déi véi cidc nan nhan. Viéc
ching ta nop don tai tha dn New York li
hoén toan hop phdp vi tat ca 37 cong ty hoa
chét ¢6 lién quan déu cd tru s& tai bang
nay.

Vé hiu qua truc Liép, gidn ti€p tir viéc
phoi nhiém chit doc da cam/dioxin ching ta
ciing dd ¢6 rit nhi€u chiing ¢t ¢6 co sd khoa
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hoc. Cic nha khoa hoc Viét Nam, Hoa Ky
va cdc nude khiac da cé nhiing cong trinh
nghién ctiu cong phu vé hiu qua cia chit da
cam/dioxin déi vdi con ngudi vi moi
truong. Cic cuu binh Hoa Ky dd ¢6 phén
duge huong cong 1y trong vu Kién cic cong
ty hda chat cich diay 20 nam. Tuy day
khéng phai la quyét dinh, phdn quyét cla
1oa dn nhung cédc cong ty héa chit budc phii
lap qu¥ béi thudng nan nhan cia chit da
cam fdioxin 180 tri¢u USD. Khong c6 1y gi
khi xdc dinh nhiing ngudi ngoi trén mdy bay
phun rii chit doc da cam/dioxin bi phoi
nhiém va duge bdi thudng ma lai khong
thira nhin nhitng ngudi dudi mat dat bi phoi
nhiém chat doc nay. Hang van cuu binh Hoa
K¥ tham chién & Viét Nam da vii dang gdnh
chiu hiu qud ning né vé thé xdc va tinh
than. Chit doc da cam gay hdu qua khong
phian biét mau da, gidi tinh, ching toc.

Theo 6ng Trin Xuin Thu, Téng thu ky
Hoi nan nhin chét déc da cam/dioxin Viét
Nam, hién nay cidc nguyén don - cic nan
nhin chit doc da cam/dioxin Viét Nam
dang co nhiing thudn loi nhat dinh. Thir
nhdt, 1a co s& khoa hoc xdc dinh nan nhin,
bénh tit mi nan nhin mac phai do chat doc
dioxin da rd ring hon nhiéu so véi mdy nam
trudc nhé su tién bo cha khoa hoc. Hoa Ky
di cong nhan ¢é 13 bénh do dioxin gay ra.
Viét Nam ciling ching minh cidc nan nhan bi
nhi¢m 13 bénh nay. Ngodi ra, nhiing nan
nhin nay con mic nhiéu bénh khic do tic
dong cua chit doc dioxin 1én hé mién dich
khién tdn sudt mic bénh thong thudng cla
nan nhan chét déc dioxin cling cao hon binh
thudng. Thir hai, ching ta ¢6 dugc nhimg
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kinh nghié¢m quy bdu radt ra tir vu kién cia
cédc cyu chién binh Hoa Ky kién cdc cong ty
san xudt chit doc chida dioxin dién ra trudc
day. Nh& ¢6 vu kién trude cla cuu chién
binh Hoa Ky ma phia Viét Nam xdc dinh 15
hon chit doc duge rii & nhiing dia diém nio,
tic dong dén con ngudi nhu thé nao vai so
tai liéu thu duge hon 600.000 trang. Thit ba,
du luin dang ung ho vu kién ridt manh mé.
Du luan trong vi ngoai nudc ung ho nhiét
tinh cho vu kién nay. Viée thu thip chi ky
dang dugc moi ngudi tr khap néo hanh tinh
huong tng. Ngay ca Hoa K¥, cidc cuu chién
binh, nhiing ngudi timg phin déi chién tranh
rat ung ho vu kién cla cdc nan nhan chat
doc da cam/dioxin Viét Nam. Bing chiing 14
ho dang lam nhiéu viéc dé gidp di cdc nan
nhan da cam/dioxin Viét Nam trong vu kién
niy’.

Trong vu kién nay, cic nan nhin chit
doc da cam/dioxin Viét Nam dé nghi toa
in dp dung ngudn quoc nodi cta phdp luat
Hoa K§¥ vit cdc diéu ude quéc t€. Cu thé la:

e Dao ludt doi boi thudng thiét hai cha
nguoi nudc ngoai (Alien Tort Claims Act,
28 U.S.C. #1350V,

g Xem: hitp:/fwww vnn.vn, 10/8/2004,
St ttwww pelitiononline com 1a trang web do éng
Len Aldis, Thu ky Héi Hiu nghi Anh - Viét - ngudi
thi€t k&, thu thap chit ky tng hd vy ki¢n cla cic nan
nhin chat doc da cam/dioxin. Tinh dén thing 9/2004
dd ¢6 gin 600.000 nguii ky. Ong Len Aldis s& giri
tng hop cic chit k¥ 16i mdy fax cla Tdng théng Hoa
Ki ‘Bus. Dy kign dén thing 11 nay s& co trén mit
trigu chir ky dng hd vu kién cla cdc nan nhin chit
déc da camfdioxin Viét Nam. Theo ching 16 viée
tng hd bang chir k¥ ¢d ¥ nghia lén vé mat dao |y déi
vl vu kién.

* C6 thé nghién cifu vé dao ludt quan trong niy v
vige dp dung tai cde ha 4n Hoa Kj  tai:
hetgedtvnww globalpolicy.orglimiljustice
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¢ Dao luiat bao vé nan nhin bi tra tin
(Torture Victim Protection Act, 28 US.C.
#1350);

e Luit vé 101 pham chién tranh (War
Crimes Act, 18 U.5.C. # 2444y,

e Nghi dinh thu nam 1925 vé cadm sir
dung hoi hoac khi gay ngat,

i doc, cic
phuong phidp chién tranh vi trung (/925
Geneva Protocol for the Prohibition of the
Use in War of Asphyxiating, Poisonous or
Other  Gases,  and
Methods of Warfare)'';
e Diéu 23 Phu luc Cong udc La Hay.
(Article 23 of the Annex

al 2 1%
C,(J‘J'I'I-'(’J'JI"HJJ'I} f

of  Bacteriological

to the Hague

e Ludt va tap tuc chién tranh trén bo ky
ngay 18 thing 10 nam 1907. (Respeciing
the Laws and Customs of War on Land,
signed 18 October 1907)";

¢ Cong udc Geneva ngay 12 thiang 8
nam 1949 v& bdao ho din thuong trong
chién tranh (Geneva Convention relative to

FProtection of Civilian Persons in Time of

War, signed at Geneva 12 Angust 1949)7;

e Hi¢p dinh vé xét xi vi trimg tri 101
pham chién tranh chd y&u cua cic nudc
truc Chau Au v Diéu l¢ Toa én quin su
8/8/1945

Prosecution  and

quoc &  Nuremberg ngly

{Agreement  for the

Punishment of the Major War Criminals of

the Furopean Axis and Charter of the

*CH thé nghien ety dao ludr iy tai
hetpe i fimanrighsfivt org
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International ~ Military  Tribunal  at
Nuremberg, signed and entered into force
Angust 8, [945);

¢ Hién chuong Lién hop quic (Unired
Nations Charter, signed at San Francisco
on June 26, 1945 and entered into force on
October 24, 1945 ),

e Nghi quyét 56 2603-A cia Dai hdi
dong Lién hop quéc nam 1969 (Unired
Nations General Assembly Resolution No.
2603-A (196",

 Tap (Customary

quian  quoc  té

fnrernational fuw);

e Thing luit Hoa Ky (Common law af
the United Staites of America);

o Thong luat bang New York bao quit
nhung khong bi han che dér véi trach
nhiém vé san phim giy t6n han co thé,
hianh vi so suit, hanh vi bat chip, cé hay so
sudt gay khung hoang vé tinh than, cau két
dian su, thu lgi nhuin bat chinh va giy
phién todi cho cong dong (Common law of
the State of New York, including but not
limited to products liability, assault and

battery, negligence, recklessness,
infentional infliction of emotional distress
neglivent infliction of emotional distress,
civil conspiracy, wnjust enrichment, and

public nuisance.)
IV. MOT VAI NHAN DINH BAN DAU
Theo cdc van ban phdp ludt vi thong
ludt Hoa Ky, thong ludt bang New York vii
phdp ludt quéc t&, chiing ta ¢ thé thiy bin
chat cua su viéc, Trong thuc tién thuong
mal quoc té, thue tién san xuit kinh doanh,
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thuong mai ¢ tit ca cac nudc trén thé gidi
diéu duge thira nhin chung mang tinh
nguyén tic 12 nha sdn xudt, kinh doanh,
dich vu phai chiu trach nhiém dén cing vé
chét luong san phiam, hing héa cua minh
déi vdi khdch hing, bit ké d6 1a hing hoa
hay dich vu gi tir loai san xudt don le dén
loai sin xudt hang loat, tir loai dit gid dén
loai ré tién, dé dip tng duoc nhitng doi hoi
cha thi trudng thé gidi, v nhiam thiét lip
nhitng méi quan hé tin cdy, linh manh
trong thuong mai. Do la mot trong nhitng
thanh tuu lén lao cla nén van hoéa, van
minh thuong mai hién dai cua nhan loai.
Trong phdp luat hién hinh cla tat ca cde
nude trén thé gici, dac biét d6i vai luit
hinh su, ludt dan sy, ludt thuong mai..., déu
c6 nhimg quy dinh md& rong hinh thic va
mic dé trich nhiém clha ngudi san xudt,
kinh doanh déi vdi san pham, hing héa cua
ho khi dua ra luu théng trén thi truong.
Ngay tai nudc Hoa Ky di c6 nhimg dao
luat riéng vé vin dé nay nhu: Ludt vé trich
nhi¢m san phiam, Luat vé bdi thudmg thigt
hai. O Hoa Ky con cé dao luit di duge ban
hinh cich day 200 nim ma vin dang cd
hiéu luc thi hinh. D6 14 Dao luat doi boi
thuong thiét hai cda ngudi nuéc ngodi
(Alien Tort Claims Act) duoc ban hanh tir
nim 1789 dd xdc dinh viéc ngudi nudc
ngoii duge quyén doi cdc nhd sdn xudt,
cung cip dich vu cua Hoa Ky phai boi
thutmg thiét hai,dong th&i cling xdc dinh
tham quyén xét xir ctia cdc toa dn cip quin
cua Hoa Ky doi véi nhitng vu kién niy.
Can cir vio nhitng co s6 phip 1¥ hién co va
nhitng dn &, cac toa 4n Hoa Ky dd tién
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hanh nhitng vu xét xu budc cic hing san
xuit san pham doc hai nhu thudc 14,
amiang, héa chit diét ¢o phai dén bu thiét
hai cho nhiing nguoi cé don kién.

Phap luit cia 141 ca cdc nudc, trong dé
cé phip ludat Hoa K¥, vé trich nhiém déi
vGi san pham quy dinh triach nhiém cua céc
nhi sdn xudt phai ghi r6 1én nhin mdc hang
héa tdl ca cdc hop chit, cich sir dung an
toan, nhilng tac hai, nhing hiéu tmg phu
gap phai khi sir dung v.v. Cic cong ty hoa
chiat Hoa Ky da ¢é y khong thuc hién cédc
quy dinh niy déi véi san pham cda ho khi
ho bin cho quin doi Hoa K¥ vao nhing
nam 1961 - 1971. Thay cho viéc phai ghi
day da noi dung cua nhan mde, til ca cic
san pham héa chét cia ho chi duge phin
biét biang cdch son lén cdc thing chifa cdc
méu: cam, vang, tim, trang, héng, xanh...
Khong ai ¢ thé bién minh rang hanh déng
nay do vo ¥ hay bit cin. Ho ¢@ tinh che
day nhitng méi hiém hoa cia san phim déi
vl du ludn cong ching nude Hoa Ky va
thé gidi, déi véi nhitng ngudi 1a doi twong
bi ‘phun rai, 14 nhin dan Viét Nam, ca daéi
vdi nhing ngudi di phun rai, 1a quin nhian
Hoa Ky vi quin nhin cdc nudc tham chién
cing Hoa Ky.

Trude nhitng don dit hing khong han
ché vé 56 luong, véi muc dich thu vé nhimg
khodn siéu loi nhudn, cic cong ty hoa chél
Hoa KV di bin mot khéi lugng san phim
cho quan doi Hoa Ky dé tién hanh tai Viét
Nam mot cudc chién tranh héa hoc mot
cich lién tuc, dai ngay nhdt, trén mét pham
vi rong 16n chua timg cé trong lich sir cdc
cudc chién tranh héa hoc trén thé gidi.
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Diéu nay vi pham khong chi phip luit Hoa
Ky ma wi pham nhimg quy pham vi
nguyén tic duge thira nhan chung cua phép
luat quoc t& truGe hét la vi pham Nghi
dinh thu nam 1925 vé cdm si dung hoi
ngat, doc trong chién tranh va Cong udc
Geneva nam 1949 vé biao hd dan thuing
trong chién tranh.

C6 37 cong ty hoa chit Hoa Ky da bén
cho Bo Qudc phong loai héa chit cé dioxin
doc hai duoc slt dung véi tic dung la vii
khi hiy diét hing loat. Sin phim cta ho di
gay ra nhitng bénh qudi dc 1a cdc loal ung
thu, giy ra nhiing tai bién sinh san, lam
sinh ra nhitng qudi thai, nhimg tré em di
dang, di tat. Sin pham cta ho lam cho
nhiéu dan ong mit kha nang lam cha, lam
cho nhiéu phu n mat thién chic lam me,
lam cho nhiéu thanh nién méit kha nang
xiy dung 16 am gia dinh. San pham co
chita tap chit dioxin coa ho la mot loai
hung khi tudc di “quyén sdng, quyén ty do,
guyén mun caw hanh phic” ma Tuyén
ngon Poc lap nam 1776 cta nuée Hoa Ky
dd long trong tuyén bd trude the gidi. Cic
cong ty hoéa chiat Hoa Ky phai chiu trich
nhiém bdi thuding cho cic nan nhan Viét
Nam. Ho khong cé bt ky co so dao 1y,
phip 1y nio dé chéi bo trich nhiém cua ho
trude cic nan nhin Viét Nam, trudc nhin
din Hoa K¥ va lich sk loai ngudi van minh.

Ciéc luat su clia nhitng cong ty héa chat
Dow Chemical, Monsanto, Hercules vi
trén chuc cong ty nho khdc la bi cdo trong
vu kién doi boi thutng, cho rang thin chi
clia ho nhan don hang cta bo Qudc phong
Hoa Ky dé san xuit thudc diét cd da cam,
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nén néu ¢é phai dén boi gi thi dé 1a viéc
gitta hai chinh pht thuong thao v&i nhau
ma thoi. Luit su Andrew L. Frey bién hd
cho cong ty Dow Chemical trong mét cuge
phong vin gin diy con tuyén bé ring con
ngudi khi gap kho khan trong doi song thi
tim cach thua kién, vi "ban chit con ngudi
la thuding dé 16i cho ke khdc". Tuy nhién
thim phdn Weinstein cling néu thém la vé
101 danh "to1 pham chién tranh" ma cac
cong ty héa chit ci do trich nhiém hét cho
chinh phu, cho 14 minh chi lam theo 1énh,
thi khéng chic la ¢ thanh cong hay khong.
biéu ma ong khing dinh la quyétl dinh dua
ra vio thing 12 nam 2004 s& 14 nén tang
cho c4 cdc cuu binh Hoa Ky, lan nhig
nan nhin Viét Nam, nép don xin phuc
thim & cép cao hon'. Vu kién chic han
con kéo dai c6 thé trong nhiéu nam téi.
Mat su két thuc val su dan x€p ngoai 1oa
an, dugc cic nguyén don chidp nhan, theo
quan diém cua chiing 16i, cling c6 thé 1a su
két thiic tot dep.

Ciéch lap luin cla cdc ludt su cla cic
cong ty héa chit Hoa Ky 1a khong thé chip
nhin duge. Nhimg lip luin clia cdc nguyén
don trong don kién hoan toin cé co sd
khoa hoc, co s& phip 1y va dao 1¥. Phin
quy€t cudi cing thudc vé toa dn Hoa Kj.
Qua nghién ciu dién bi€n vu dn cdc cuu
binh Hoa Ky kién cdc cong ty héa chil
Hoa Ky tir nam 1979 dén nam 1984 va
nhiing dién bién mdéi coa vu kién nay,
ching t6i cho rang, cong ly nhit dinh
thuoc vé phia cdc nan nhan chit doc da
cam/dioxin Viét Nam.
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