
PHAP LUAT HINH SU VIET NAM 
BAO VE PHU N0 KHOI NHLTNG HANH VI BAO LUC 

Dang Cdng san Viet Nam tu khi ra 
ddi nam 1930 da dd ra mdt trong 

mudi nhiem vu cdt ye'u ciia cich mang Viet 
Nam la "nam, nCt binh quydn". Chii tich Hd 
Chi Minh khi edn sdng Ngudi cho ring, ndi 
phu nil la ndi phin nua xa hdi, neu khdng 
giai phdng phu nu thi khdng giii phdng mdt 
nua loai ngudi, ne'u khdng giii phdng phu nu 
la xay dung chu nghTa xa hdi chi mdt nua. 

TTiang 9 nam 2000, cung vdi 189 vi 
ddng diu Nha nude vi Chinh phii cic qud'c 
gia thinh vien Lien hgp qud'c, Viet Nam cam 
kei thuc hien Tuyen bd Tiiien nien ky va 
Chuang trinh ngbi su XXI (viet tit bing 
tie'ng Anh la MDG). MDG cd 8 muc tieu, 
trong dd ed muc tieu quan trgng nhit li tang 
cudng binh ding nam nu va nang cao vi the 
cho phu nu'. 

Viet Narn li nude nim trong khu vuc 
Ddng Nam A, chiu anh hudng nang nd cua 
tu tudng Nho giio va eic tan du phong 
kien... Ddi sdng kinh te cua dat nude cdn 
nhidu khd khan, dac biet d cie viing ndng 
thdn, midn ndi, vung sau, vung xa... Tit ca 
nhirng ye'u td dd da va dang la nhung trd 
ngai va thich thdc dd'i vdi viec bao ve phu nu 
khdi nhimg hanh vi bao luc^ 

De gdp phin bao ve phu nu, trong pham 
vi bai viei nay, chdng tdi mudn dd cap de'n 
cac quy dinh vi eo sd eua cie quy dinh cda 
phap luit hinh su vd bao ve phu nu khdi 
nhirng hanh vi bao luc; quan diem va kien 
nghi hoan thien cic quy dinh cua phap luat 
hinh su hien hinh vd bao ve phu nu khdi 

TS. Luat hoc, Trudng Dai hoc Luat Ha Ndi. 
Xem them: Uy ban Qud'c gia vi su tien bd ciia phu 

nir Viet Nam, Bdo cdo Qudc gia Idn tint 2 viec thuc 
hien Cong udc Lien hgp qudc .xda bd mgi hinh thiic 
phdn biet ddi xit ddi vdi phu nu. Ha Ndi, 1998. 

Xem them: Uy ban Qud'c gia vi su tien bd ciia phu 
nir Viet Nam Ke hoach hdnh ddng vi su tien bd ciia 
phu nuViel Nam giai dogn 2006-2010. Ha Ndi, 2002. 

Do Ddc Hdng Hd* 

nhung hinh vi bao lyc. 
1. Co sd cua cac quy djnh cua phap 

luat hinh sir ve bao ve phu nU khdi nhurng 
hanh vi bao luc 

1.1. Ca str phdp li ciia cdc quy dinh cua 
phdp lugt hinh sit ve bdo ve phii nd khoi 
nhiing hdnh vi bao life 

O Viet Nam, nguyen tie bao ve cic 
quydn va Igi I'ch hgp phip cua phu nu:, 
nghiem cim hanh vi bao luc ddi vdi phu nu 
la sgi chi dd xuyen sudt he thdng phip luat. 
Sau thing Igi cua Cich mang thing Tim 
nam 1945, ngiy 09-11-1946, Hien phap 
1946 - ban Hien phap diu tien cua nude ta 
dugc ban hinh, ghi nhan thing Igi Idn lao 
cua cudc each mang dan tdc, dan chu. Hien 
phap 1946 da danh dau mdt giai doan lich su 
ve vang cua dan tdc ta tren con dudng each 
mang chdng thuc dan va phong kien. Trong 
dd ghi nhan quyen binh ding nam nir tren 
mgi ITnh vuc, mgi phuong dien eua ddi sdng 
xa hdi nhu mdt nguyen tic hien dinh, la tien 
bd mang tinh xa hdi ed y nghTa vd cung to 
Idn. Nd khdng nhiing the hien tinh each 
mang cua mdt ehe do xa hdi mdi, ma cdn 
phu hgp vdi xu the tidn bd tren the gidi. 

Trai qua Hie'n phip cac nam 1959 vi 
1980, chdng ta da ludn tdn trgng va phit huy 
tinh thin cich mang eiia bin Hien phap 1946. 
Cung vi the mi nguyen tie binh dang nam, nu 
ngay eing dugc hoan thien theo hudng cac 
quyen eiia phu nu duge bao ve tdi da vi phin 
dau cho muc tieu nam, nu binh quydn. Den 
Hie'n phip nam 1992 - bin Hien phip eua thdi 
ky ddi mdi, ehinh sich bio ve quydn phu nu 
va nam, nir binh dang cang duge chd trgng. 
Tai Didu 63 Chuong; "Quyen vi nghTa vu co 
ban cua cdng din", Hien phap 1992 ed quy 
dinh; "Cdng din nu va nam ed quydn ngang 
nhau vd mgi mat chinh tri, kinh te', van hoi, 
xa hdi va gia dinh. Nghiem cam mgi hanh vi 
phan biet ddi xir vdi phu nir, xdc pham nhan 
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pham phu nir"^ 
Tren CO sd ke' thua tinh thin cich mang 

eua Hie'n phap 1946, vdi mdt ky thuat lap 
phap bien dai, Hidn phip 1992 da quy dinh 
day du ban, chi tiet ban va khoa hge ban cae 
quydn cua phu nu. Tai Dieu 40 Chuang: 
"Che do van hoa, giio due, khoa hge, cdng 
nghe" cdn nhin manh trich nhiem eiia Nhi 
nude, xa hdi, gia dinh vi tdng cdng din Viet 
Nam trong viec cham sde, bao ve ngudi phu 
nil. Vdi quy dinh nay, eic quyen eua phu nit 
khdng cdn mang tinh hinh thdc ma da thyc 
chit ban; viec bao ve quydn phu nil da trd 
thinh trich nhiem khdng chi eua ca nhin, 
gia dinh va xa hdi ma cdn li trach nhiem cua 
Nha nude. 

Ngay 21-02-2005, Ban Bi thu Trung 
uong Ding da ed Chi thi sd 49-CT/TW vd 
xay dung gia dinh trong thdi ki cdng nghiep 
hda, hien dai hda trong dd ndu rd; "tinh hinh 
bao luc gia dinh gia tdng lam dnh hitong din 
qud trinh cdng nghiep hod vd hien dgi hod o 
nude ta". Ngay 24-5-2005, Bd Chinh tri da 
cd Nghi quydt sd 48/NQ-TW vd Chien luge 
xay dyng va hoin thien he thd'ng phip luit 
Viet Nam va mdt trong nhirng quan diem chi 
dao la xay dung vi hoin thien phip luat vd 
dan sd, gia dinh, tre em va chinh sich xa hdi. 
Nghi quyet eua Qud'c hdi ve ke hoach phit 
trien kinh te' - xa hdi 5 nam (2006 - 2010) 
cdng dd ra nhiem vu dau tranh phdng, chdng 
bao lyc trong gia dinh. Thii tudng Chinh phii 
ciing da ban hinh Chien luge xiy dyng gia 
dinh Viet Nam giai doan 2005 - 2010, trong 
dd cd muc tieu tang cudng phdng, chdng bao 
lyc trong gia dinh va giam ti le bao lyc gia 
dinh binh quan hing nam td 10-15%. 

1.2. Ca sd khoa hoc cda cdc quy dinh 
ciia phdp lugt hinh sii ve bdo ve phit nit 
Ichoi nhiing hdnh vi bao luc 

Cic quy dinh eiia phip luat hinh su vd 
bao ve phu nir khdi nhirng hanh vi bao luc 

' Xem them:- Uy ban Qud'c gia vi sir tien bd cua phu 
nir Viet Nam, Bdo cdo Qudc gia lan thii 2 viec thuc 
hien Cdng udc Lien hgp qud'c xda bo moi hinh Ihuc 
phdn biet dd'i xit ddi vdi phu nu. Ha Ndi, 1998. 
- Nxb. Chi'nh tri qud'c gia, Hien phdp Viet Nam (ndm 
1946. 1959. 1980 vd 1992), Ha Ndi, 1995. 

dua trdn nhiing ca sd khoa hoc sau day; 
Thit nhat, xtidt phdt tit nhung ddc die'm 

tdm sinh ly cita ngudi pim nd. Tir lau ngudi 
phu nu da quen vdi vi the ydu kem cua minh 
trong xa hdi. Vdi ti'nh khi va the trang yeu 
dudi hon nam gidi, nir gidi thudng bi yeu the 
trong cie mdi quan he vdi nam gidi. Cung 
chinh vi didu nay ma cac quydn ciia hg dd bi 
xim pham. Khi cac quydn eiia hg bi xim 
pham thi phin Idn trong sd hg thudng khdng 
cd kha nang ty bao ve hoac chi cd nhilng 
phan u:ng yeu dt mang tinh tieu cue. Vi the, 
can cd sy thdng cam, chia se til phia nam 
gidi va sy bao ve tir phia Nha nude va xa hdi. 
Ngoai ra, do nhu'ng dac trung vd tim sinh ly 
nen phin Idn phu nu' dd bi kich ddng, Idi keo 
va thieu quye't doan, hg ciing hay mic nhirng 
sai lam trong d'ng xir. Bdi vay, ngoai viec 
tich eye bao ve eic quydn cua nir gidi, cae 
nha tim ly hge, tdi pham hge va cie nha luat 
hge ludn di tim nhiing ly giai khi nir gidi cd 
hanh vi trai phap luit, tit dd cd chinh sich xu 
ly phu hgp. 

Thii hai, xuat phdt tit yiu cdu phdi xod 
bo nhiing tdn dit, quan niem ciia xd hgi cu vi 
dia vi thap hen ciia ngudi phu nu. Trudc 
Cich mang thing Tim, Viet Nam li mdt 
nude thyc dan nira phong kidn. Nhfing inh 
hudng sau sic ciia Nho giao va nhung hii tuc 
lac hiu khidn ngudi phu nQ: khdng cd quydn 
lam chu ban thin vi xa hdi. Dia vi ciia hg 
trong xa hgi vd ciing thap kem; nhan pham, 
danh du va cie Igi ich eiia hg thudng xuyen 
bj cha dap. Tir khi Cach mang thing Tam 
thanh cdng, vdi su ra ddi ciia Nha nude Viet 
Nam Dan chu cdng hoa, xa hdi Viet Nam 
danh dau mdt budc tidn mdi vd giai phdng 
con ngudi va binh ding xa hdi. Trong xa hdi 
mdi, cie gia tri ciia con ngudi va dia vi ciia 
phu nCt da dugc cai thien dang ke; cac quydn 
ciia phu nu ngay cang dygc ning len ngang 
quydn vdi nam gidi, cie hii tuc lac hau dugc 
day Iiii. Sy tien bd dd the hien tinh nhin dao, 
vi con ngydi trong xa hdi mdi. Tuy nhien, 
cho de'n nay, mac dd chung ta da ed rat nhidu 
hinh ddng dd cai thien didu dd, nhung nhiing 
anh hudng eiia xa hgi cu vin cdn hien hiru 
trong mgi ngd ngach, lang que Viet Nam, 

66 



SP//AP LUAT HINH SU VIET NAM , 

doi hdi phai cd nhung ghi nhan sau sic hon, 
cu the ban trong he thdng phap luat, ciing 
nhu phai ed co chd thue thi hieu qui nhiing 
quyen mi ding ra hg - nhung ngudi phu nu, 
nhirng ngudi chiu nhidu thiet thdi, hi sinh 
nhat duge hudng. 

Thit ba, xiid't phdt tit nguyen tdc nhan 
dgo xd hgi chii nghTa. Chung ta dang xiy 
dung mgt xa hdi dan chii, hien dai vi binh 
ding ve mgi mat. Nguyen tic nhan dao va vl 
con ngudi li vu khi sac ben de chdng ta diu 
tranh xoi bd nhiing hu tuc lac hiu va chidn 
thing chil nghTa tu ban. Nhan dao xa hdi chu 
nghTa da trd thanh nep dng xir eua cic the 
nhan, phap nhan trong xa hdi mdi vi chi 
phdi khdng nhd den ehinh sich hinh su dd'i 
vdi phu nit. Trong td chdc cung nhu trong 
hoat ddng cua Nhi nude Cdng boa xa hdi 
chil nghTa Viet Nam, nguyen tic nhan dao cd 
vai trd vd cung quan trgng. Vdi muc tieu 
phat trien do con ngudi va vi eon ngudi, Nha 
nude ta da vi dang cd nhiing chinh sich 
cuong quyet hon trong viec chdng lai mgi 
hanh vi phan biet ddi xu giua nam va nu, 
quyei tam xay dyng mdt xa hdi binh ding, 
bae ai. Xuat phat tu nen ting niy, chinh sich 
hinh su dd'i vdi phu nu cua chdng ta cung the 
hien quyei tam bao ve cic quyen cua phu nir 
mgt cich quyet liet hon, triet de hon''. 

1.3. Ca sa thtxc tiin cua cdc quy dinh 
ciia phdp lugt hinh sit ve bdo ve phii nH 
khoi nhiing hdnh vi bao lytc 

Theo Td trinh Luat Phdng, chdng bao luc 
gia dinh so 1401-TT/UBXH ngay 25-10-2006 
ciia Uy ban Cie vin dd xi hdi eua Qudc hdi, 
hien nay d nude ta do chua dugc sy quan tam 
dung mdc vi cung chua cd co quan nao cua 
Nha nude chiu trich nhiem ve phdng, chdng 
bao luc gia dinh cho nen ehua ed so lieu 
chinh thuc vd tinh hinh bao luc gia dinh trong 
ca nude. Theo kei qua khao sit chgn miu d 8 
tinh, thanh phd cung nhu cie bao cao kdt qui 
nghien cdn vd bao lyc gia dinh cho thay, tinh 
hinh bao lyc gia dinh xay ra kha nhidu d mgi 

viing midn vi d cac nhdm ddi tugng. Ket qua 
khao sit cdn cho thiy', bdn canh tinh trang 
bao lye gia dinh khi phd bien giua vg vi 
chdng, thi tinh trang con chau ngugc dai, 
hanh hung, thim chi la giei dng ba, cha me 
hoac cha me ddi xu tan te vdi con cii cung ed 
chieu hudng gia tang. Hang ngay, tren 
phuong tien thdng tin dai chung da phan inh 
tinh hinh bao lue gia dinh khi bde xdc. Cd 
nhidu nguyen nhan din den bao luc gia dinh, 
trong dd 60% nguyen nhan true tie'p la do say 
rugu vi mugn rugu. Ben canh dd la nguyen 
nhan do kinh td khd khan, ngoai tinh, thieu 
hieu biet phap luat... Tuy nhien, nguyen nhan 
sau xa la do trong xa hdi cdn tdn tai tinh trang 
bat binh ding gidi vi tu tudng gia trudng (cd 
quydn "day bio" eic thinh vien yeu the trong 
gia dinh bing vu luc hoae nhuc ma). 

Bao luc gia dinh da vi dang gay ra nhidu 
hau qua nghiem trgng. Trudc hdt la vi pham 
de'n quydn eon ngudi, danh du, nhan phim 
vi tinh mang eua mdi ei nhan, dae biet li 
phu nu vi tre em. Theo bio eio cua Bd Cdng 
an, tren toan qudc cd khoang 2 den 3 ngiy 
lai cd 1 ngudi bi giei cd lien quan den bao 
lyc gia dinh. Bao luc gia dinh lim xdi mdn 
dao ddc, mit tinh dan ehii xa hdi va anh 
hudng xiu den the he tuong lai. Kdt qua 
nghien cdu cho thiy, nhidu gia dinh the he 
con chau da lap lai hanh vi bao luc gia dinh 
mi khi cdn nhd chdng dugc chdng kien. Bao 
lyc gia dinh dang la nguy co gay tan vd va 
suy giam su ben vung cua gia dinh Viet 
Nam. Theo Bio cao cua Vien Khoa hge xet 
xir, Tda an nhan dan tdi cao, tai 42 tinh trong 
5 nam (2000 - 2005) Tda in nhan dan tinh 
da xet xu 10.608 vu in hdn nhan va gia dinh, 
trong dd 42% vu in li hdn ed nguyen nhan tu 
bao lye gia dinh. Ngoai hau qua vd xa hdi, 
dao due va su ben vung eua gia dinh, bao luc 
gia dinh edn gay ra nhung hau qua xau vd 
kinh td nhu chi phi cham sde va phue hdi sue 
khoe nan nhan, chi phi dieu tra, truy td, xet 
xu cung nhieu chi phi gian tiep khac lien 

Xem them: Nguyen Chi Cdng, "Budc dau tim hieu 
ve ehinh sach hinh sir ddi vdi phu nir trong phap luat 
Viet Nam hien hanh". Tap chi Tod dn nhdn ddn, (sd 
5/2005), tr. 4-10. 

' Xem them; Nguyin Ngoc Binh, "Dac diem tdi pham 
hoe ciia tdi pham cd sir dung bao lire d nude ta hien 
nay". Tap chi Nhd nude vd Phdp ludl, (sd 5/ 2006), tr. 
63-67. ' 
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quan ddn tinh trang benh tit, mat kha nang 
tham gia lao ddng sin xuit cita nan nhan. 

2. Cac quy djnh ciia phap luat hinh sir 
hien hanh ve bao ve phu nil khoi nhurng 
hanh vi bao luc 

2.1. Phdp lugt hinh su logi trii quan 
niem vd phong tuc tap qudn lac hau nhdm 
bdo ve quyen loi cda ngudi phu nH 

Nhan thdc rd tic hai cua cac quan niem 
va phong tuc tip quin lac hiu dd'i vdi viec 
thyc hien quydn binh ding eua ngudi phu nil, 
Nha nude Viet Nam ngay til khi ra ddi da de 
ra nhidu bien phip khie phuc tich eye. Ve 
dudng loi phit tridn van hoi Viet Nam, Hien 
phip 1992 khing dinh ca hai mat bio tdn, 
phat trien ndn van hoi Viet Nam dan tdc, 
hien dai, nhan van va ehd'ng truydn bi tu 
tudng va van hoa phan ddng, ddi truy, bii trir 
me tin, hu tuc^ Bd luit Din sy nam 2005 
mdt Ian nira khang dinh nguyen tie tdn trgng 
dao due, truyen thd'ng tdt dep ciia dan tdc; 
bao dam an toin than the, danh dy va nhan 
phim cua mgi cdng dan...'. 

Vd bien phip phap luat, eic dy thio luit 
mdi va sua ddi ddu quan triet nguyen tic; tdn 
trgng va phat huy phong tuc, tap quin, 
truydn thd'ng tdt dep, tidn tdi xoa bd cic 
phong tuc, tap quan lac hau, trai vdi cic quy 
dinh eua phip luit. Cac hu tuc lac hau nhu: 
tao hdn, thich cudi, eac hanh vi vi pham che' 
do mdt vg, mdt chdng... da dugc xir ly tuong 
ddi nghiem khie. De thyc hien nhiem vu 
nay, Bd luat Hinh sy nam 1999 da danh ban 
mdt chyong (Chuang 25; Cic tdi xim pham 
che do hdn nhan va gia dinh) nhim trirng tri 
nhung hanh vi, quan niem vi phong tuc, tap 
quan lac hau; dd la; hanh vi cudng ep kei 
hdn hoac can trd hdn nhan tu nguyen, tien 
bd; hinh vi vi pham chd do mdt vg, mdt 
chdng; hanh vi td chu'c tao hdn; hanh vi tao 
hdn; hanh vi loan luin; hanh vi ngugc dai 
hoac hinh ha dng ba, cha me, vg chdng, con, 

' Xem them: Nxb. Chi'nh tri qud'c gia, Hien phdp Viet 
Nam (ndm 1946. 1959. 1980 vd 1992), Ha Ndi, 1995. 
' Xem them: Nxb. Chi'nh tri qud'c gia, Bd iudt Ddn su 
Viet Nam, Ha Ndi, 2005. 

chiu, ngudi cd cdng nudi duong minh . 
Cd the ndi, dudi tac ddng eua bien phip 

phip li hinh sy, quan niem xa hdi da cd 
nhidu tidn bg, nhan thu:c lech lae vd gidi da 
dugc khie phuc, phong tuc tip quan xi'u nhu 
cuong ep ket hdn; can trd hdn nhta ty nguyen, 
tien bd; tao hdn; ngugc dai hoac hanh ha dng 
ba, cha me, vg chdng, eon, chau hoae ngudi 
cd cdng nudi dudng minh... da ngay cang 
giam bdt. 

2.2. Phdp lugt hinh su ddu tranh 
phong, chdng hdnh vi mua bdn vd xam 
pham nhdn pham cua ngudi phu nu 

Viet Nam tuy khdng ed bd luat rieng de 
trirng tri nhung hanh vi mua ban vi xam 
pham nhan phim cua ngudi phu nu, nhung 
cd nhidu van ban phip luat, dac biet la Bg 
luat Hinh sy quy dinh dudng Id'i xir ly rat 
nghiem khie dd'i vdi nhirng hanh vi pham tdi 
nguy hiem nay tai cac didu I I I , 112, 113, 
114, 115, 116, 119, 254, 255, 256... Theo dd; 
I) Ngudi nao diing vu lyc, de doa dung vii 
luc hoae Igi dung tinh trang khdng the tu ve 
dugc eiia nan nhin hoac thu doan khac giao 
ca'u vdi nan nhan trii vdi y mudn cua hg, thi 
bi phat tu tdi thieu li hai nam, tdi da la tir 
hinh; 2) Ngudi nao hiep dim tre em tir du 13 
tudi de'n dudi 16 tudi, thi bi phat tu tdi thieu 
la bay nam, tdi da la tu hinh; 3) Ngudi nao 
da thinh nien ma cd hanh vi dim d dd'i vdi 
tre em, thi bi phat tii tdi thieu la sau thing, 
tdi da la mudi hai nam; 4) Ngudi nao mua 
bin phu nu thi bi phat tii tdi thieu la hai nam, 
tdi da la hai muoi nam; 5) Ngudi nao ehda 
mai dam thi bi phat tii tdi thieu la mdt nam, 
tdi da la tii chung than; 6) Ngudi nao du dd 
hoac din dit ngudi mai dim thi bi phat tii tdi 
thieu la sau thing, tdi da la hai muoi nam; 
7) Ngudi nao mua dam ngudi chua thanh 
nien td du 16 tudi den dudi 18 tudi, thi bi 
phat tu tdi thieu li mgt nam, tdi da la mudi 
lam nam. Ngoii ra, ngudi pham nhirng tdi 
tren cdn cd the bj cim dam nhiem chdc vu, 
cam hinh nghd hoac lam cdng viec nhat dinh 
td mdt nam den nam nam; phat tidn tir nam 

' Xem them: Nxb. Chi'nh tri qudc gia, Bd luat Hinh su 
Wer Warn, Ha Ndi, 2000. 
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trieu ddng den nam muoi trieu ddng; phat 
quan che' hoae cam cu trd tir mdt nam de'n 
nam nam; tich thu mdt phan hoac toan bd tii 
san...'. Cic quy dinh nay da the hien rd quan 
diem cua Nha nude Viet Nam la trdng tri 
nghiem nhung hanh vi mua ban va xam 
pham nhan pham cua ngudi phu nu, bao ve 
su lanh manh eua mdi trudng xa hdi Viet 
Nam va truydn thdng tdt dep eua dan tdc. 

2.3. Phdp lugt hinh sii quy dinh nhiing 
tinh tiet tdng ndng trdch nhiem hinh su, 
nhiing tinh tiet tdng ndng dinh Ichung vd 
nhiing tinh tiei dinh toi nhdm trdng tri 
nghiem nhiing ngudi co hdnh vi bao luc 
ddi vdi phii nd 

Theo quy dinh eua Bi) luat Hinh su, tinh 
tiei tang nang trich nhiem hinh su nhim 
tritng tri nghiem nhCtng ngudi ed hanh vi bao 
luc ddi vdi phu nu dugc quy dinh tai diem h 
khoan 1 Dieu 48 "pham tdi ddi vdi phu nit cd 
thai". Tinh tiet tang nang dinh khung nhim 
tritng tri nghiem nhung ngudi ed hanh vi bao 
luc ddi vdi phu nu duge quy dinh tai: diem b 
khoan 1 Didu 93 "giei phu nu mi biei li cd 
thai" (ngudi nao giei ngudi thudc trudng hgp 
nay ed thd bi xu phat den tu hinh; bi cim 
dam nhiem chu'c vu, cam hanh nghd hoae 
lam cdng viec nhit dinh td mdt nam den nam 
nam, phat quan ehe' hoae cim cu trd tir mdt 
nam de'n nam nam); diem d khoin 1, 2, 3, 4 
Dieu 104 "cd y gay thuong tich hoac gay tdn 
hai cho sue khde phu nir dang cd thai" 
(ngudi pham tdi trong trudng hgp nay ed the 
bi xir phat ddn tu chung than); diem a khoan 
1 Didu 110 "dd'i xu tan ac vdi ngudi le thudc 
minh la phu nil cd thai" (ngudi pham tdi 
trong trudng hgp nay cd the bi xu phat den 
ba nam tu); diem b khoan 2 Didu 254 (tdi 
chda mai dam) "cudng bde mai dam" (ngudi 
pham tdi trong trudng hgp nay ed the bi xu 
phat de'n mudi lam nam tu; bi phat tidn tu 
nam trieu ddng den mdt tram trieu ddng, tich 
thu mdt phin hoac toan bd tai san, phat quan 
che tu mdt nam den nam nam)... 

Tinh tiet dinh tdi nhim trung tri nghiem 
nhung ngudi ed hanh vi bao luc ddi vdi phu 

nu duge quy dinh tai; Didu 100. Tdi bde tu; 
Didu 110. Tdi hanh ha ngudi khac; Dieu 
111. Tdi hiep dam; Didu 112. Tdi hiep dam 
tre em; Didu 113. Tdi cudng dam; Didu 114. 
Tdi cudng dam tre em; Dieu 116. Tdi dam d 
ddi vdi tre em; Didu 121. Tdi lam nhuc 
ngudi khac; Dieu 130. Tdi xam pham quydn 
binh ding cua phu nu; Didu 146. Tdi cuong 
ep kdt hdn hoae can trd hdn nhan tu nguyen, 
tie'n bd; Didu 151. Tdi ngugc dai hoac hanh 
ha dng ba, cha me, vg chdng, con, chiu, 
ngudi cd cdng nudi dudng minh... 

3. Quan diem va kien nghj hoan thien 
cac quy djnh ciia phap luat hinh su hien 
hanh ve bao ve phu nu khdi nhufng hiknh 
vi bao luc'° 

3.1. Mot so quan diem ve cdc quy dinh 
cita phdp lugt hinh sit hien hdnh ve bdo ve 
phu nU khoi nhung hdnh vi bao lite 

* Quan diem khdc nhau vi Idi ciia ngudi 
phgm tdi bite tit; Dieu 100 Bd luat Hinh su 
quy dinh; Tdi bde tu la hanh vi ddi xu tin ic, 
thudng xuyen de hiep, ngugc dai hoac lim 
nhuc ngudi le thudc minh lim ngudi dd ty 
sat. Vdi quy dinh nay, hiu het cac nhi khoa 
hge Luat Hinh su deu nhat tri cho ring hanh 
vi cua Tdi bde tu" "ddi xu tan ic vdi nan 
nhan cd thd li dinh dap, gay dau ddn vd the 
xic, cho an ddi, mac khdng du im...; thudng 
xuyen de hiep, ngugc dai la su ddi xu bat 
cdng, tan nhin... trai vdi luan ly, dao due 
con ngudi; lim nhuc cd the la chui bdi, lang 
ma, xi nhuc... gay tdn hai nghiem trgng de'n 
danh du, nhan phim cua ngudi bi le thuge". 
Tuy nhien, vd dau hieu Idi eua Tdi bde tu thi 
chua cd su thdng nhat. Cd quan diem cho 

' Xem them: Nxb. Chi'nh tri qudc gia, Bd ludl Hinh si( 
Viei Nam, Ha Ndi, 2000. 

'" Le Cam chu bien, Gido trinh iudt hinh su Viet Nam 
(Phdn cdc Idi pham), Nxb. Dai hoc qudc gia Ha Ndi, 
2003, tr. 140-162. 
" Xem them: 
- Vd Khanh Vinh chii bien, Gido Irinh Lugl liinli su 
Viet Nam (Phdn cdc loi pham), Nxb. Cdng an nhan 
dan, Ha Ndi, 2001, tr. 85-87. 
- Le Cam chii bien, Gido Irinh iudt liinh suViet Nam 
(Phdn cdc tgi pham), Nxb. Dai hoc qud'c gia Ha Ndi, 
2003, tr. 116-118. 
- Khdng Van Ha chii bidn, Gido triiiii Ludl hinh si( Viet 
Nam (Phdn cdc tgi pham). Tap I, Hoc vien Canh sat 
nhan dan, Bd mdn Phap luat. Ha Ndi, 2005, Xi. 59-61. 
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rang, "Tdi bu:c tir dugc thyc hien do Idi cd y 
giin tiep hoac Idi vd y vi qui ty tin; ne'u 
ngudi pham tdi mong mudn nan nhan tu sit 
khi thuc hien hanh vi pham tdi cua minh thi 
hanh vi eua hg khdng edn la bu:c tit ma la 
hanh vi giet ngudi"'^ Quan diem khac lai 
cho ring, "Idi eua ngudi pham tdi bde tir 
(chi) la Idi cd y gian tiep; ndu ngudi pham 
tdi vd y gay ra hau qua xii sy tu sit ciia 
ngudi le thudc thi phai xet xu hg vd Tdi hanh 
ha ngudi khie, Tdi lim nhuc ngudi khac 
hoac Tdi hanh ha, ngugc dai dng ba, cha me, 
vg chdng, con chiu... vdi tinh tiet tang nang 
gay hau qua nghiem trgng". 

* Quan dii'm khdc nhau ve chit thi' vd 
hdnh vi ciia Tdi hii'p ddm; Didu 111 Eg luit 
Hinh sy quy dinh: Tdi hie'p dam la hanh vi 
dung vu lye, de doa dung vu lyc hoac Igi 
dung tinh trang khdng the ty ve duge eua nan 
nhan hoac thii doan khac giao cau vdi nan 
nhan trii vdi y mudn eua hg. Tren co sd quy 
dinh niy, hiu hdt quan diem cho ring, "chii 
the cua Tdi hiep dam la chii thd dac biet -
nam gidi; hanh vi khaeh quan eiia tdi nay la 
hanh vi giao ciu trii y mudn cua ngudi phu 
nu bing thii doan dung vd lyc, de doa dung 
vu lyc, Igi dung tinh trang khdng the ty ve 
dygc hoac bang thii doan khac"'l Tuy nhien, 
cung cd quan diem khdng ddng tinh khi cho 
ring, "chu the ciia Tdi hiep dam la chii the 
thudng - nam hoae nu cd nang lyc trich 
nhiem hinh su va dat do tudi luit dinh; hinh 
vi khieh quan eua Tdi niy l i hanh vi dung 
vu lyc, de doa diing vu lyc, Igi dung tinh 

'̂  Xem them:- Vd Khanh Vinh chil bien, Gido trinh 
Lugt hinli sit Viet Nam (Phdn cpc tdi phgm), Nxb. 
Cdng an nhan dan. Ha Ndi, 2001, tr. 85-87. 
- Le Cam chii bien, Gido trinh lugt hinh sU Viet Nam 
(Phdn cdc tgi phgm), Nxb. Dai hoc qud'c gia Ha Ndi, 
2003,tr. I16-iI8. 
- Khdng Van Ha chii Hen, Gido trinh Ludt liinh sit Viet 
Nam (Phdn cdc tgi phgm). Tap I, Hoc vien Canh sat 
nhan dan, Bd mdn Phap luat, Ha Ndi, 2005, tr. 59-61. 
" Xem them;- V6 Khanh Vinh chu bien, Gido trinh 
Ludl hinh su Viet Nam (Phdn cdc tgi phgm), Nxb. 
Cdng an nhan dan. Ha Ndi, 2001, tr. 115-121. 
- Le Cam chil bien, Gido trinh luat hinh suViet Nam 
(Phdn cdc ten phgm). Nxb. Dai hoc qudc gia Ha Noi, 
2003, tr. 142-146. 

trang khdng the ty ve dygc hoac hanh vi 
khie va hanh vi giao cau trai y mudn cua nan 
nhan"'^ Cung ed quan diem tuy ddng y chu 
the cita Tdi hiep dam la chii thd thudng -
nam hoae nir ed nang lyc trach nhiem hinh 
sy va dat do tudi luit dinh; nhung lai cho 
ring, hanh vi khaeh quan ciia Tdi nay la 
hanh vi giao ci'u trai y mudn hoac khdng ed 
y mudn eua nan nhan bang mdt trong cac thii 
doan; dung vii lyc; de doa dung vu lyc; Igi 
dung tinh trang khdng the ty ve dygc cua nan 
nhan; Igi dung tinh trang khdng the bieu Id 
duge y chi cua nan nhan; tao ra tinh trang 
khdng the ty ve dugc hoac khdng the bieu Id 
dugc y chi d nan nhan... 

* Quan dii'm khdc nhau ve dp dung tinh 
tii't phgm tgi ddi voi phu nit (md bii't) Id 
dang cd thai; hien nay cdn nhieu y kien khie 
nhau vi tinh tiei "pham tdi dd'i vdi phu nu ed 
thai". Cd y kien cho ring, chi ip dung tinh 
tiet nay trong trudng hgp ngudi pham tdi biei 
nan nhin dang ed thai, neu nan nhan luy cd 
thai, nhimg ngudi pham tdi khdng biet thi 
khdng ip dung tinh tidt nay. Dd ip dung 
thdng nha't tinh tiet "pham tdi dd'i vdi phu nil 
cd tbai", Muc 2, Muc 5 va Muc 10 Nghi 
quydt sd 0I/2006/NQ-HDTP ngiy 12 thing 
5 nam 2006 cua Hdi ddng Thim phan Tda 
in nhin din tdi cao hudng din nhu sau; "Chi 
ip dung tinh tiet "pham tdi dd'i vdi phu nir ed 
thai..." trong nhiing trudng hgp pham tdi do 
Idi cd y, khdng phu thudc vao y thiic chii 
quan eua bi cao cd nhin biet dugc hay khdng 
nhin biet dugc ngudi bi xim hai la phu nii cd 
thai. Phu nir ed thai dugc xic dinh bing cac 
chung cu: ehd'ng minh la ngudi phu nii do 
dang mang thai, nhu; bi cao va mgi ngudi 
ddu nhin thiy dugc hoac bi cao nghe dugc, 
biet dugc td cic ngudn thdng tin khie nhau 
ve ngudi phu nu: dd dang mang thai. Trong 
trudng hgp thuc te khd nhan biet dugc ngudi 
phu nil dd dang ed thai hay khdng hoac giiia 
Idi khai eua bi cio vi ngudi bi hai vd viec 
niy cd miu thuin vdi nhau thi dd xic dinh 

''' Xem them: Khdng Van Ha chii bien Gido trinh 
Ludl hinh su Viet Nam (Phdn cdc tgi pligin). Tap I, 
Hoc vien Canh sat nhan dan, Bd mdn Phap luSt Ha 
Ndi, 2005, tr. 79-82. 
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ngudi phu nu dd cd thai hay khdng phai can 
cii; vao kei luan cua ea quan chuyen mdn y te' 
hoac ket luan giim dinh". Tuy nhien, hudng 
din tren eiia Hdi ddng Thim phin Tda in 
nhan dan tdi cao theo chung tdi li khdng phu 
hop vdi quy dinh tai diem b khoan 1 Didu 
93, vi diem b khoan 1 Didu 93 Bd luit Hinh 
su quy dinh rd, chi ip dung tinh tiet niy khi 
ngudi pham tdi biei nan nhan dang ed thai. 

3.2. Mot sd kien nghi hodn thien cdc quy 
dinh cua phdp lugt hinh su hien hdnh ve bdo 
vephu nUkhoi nhiing hdnh vi bao luc 

Trong the gidi hien dai, viec ghi nhan va 
bao dam thue thi cac quydn cua phu nu: da 
trd thanh van dd trung tam vi la muc tieu eua 
su phit trien; giai phdng phu nir, thuc hien 
binh ding gidi va ngan chan bao luc ddi vdi 
phu nu li tieu chi de danh gia su tang trudng 
va phit trien kinh te - xa hdi eiia cie qud'c 
gia. Xuit phat tir quan diem dd, dd gdp phan 
bao ve phu nu khdi nhung hanh vi bao lyc, 
chung tdi xin dd xuat mdt sd kien nghi sau 
day: trudc hit cdn sita doi Bg lugt Hinh su, 
nhat la ddi vdi cac Tgi bde tir, hanh ha ngudi 
khac, lam nhuc ngudi khie, ngugc dai hoae 
hanh ha dng ba, cha me, vg chdng, con, chau 
hoac ngudi cd cdng nudi dudng minh, hiep 
dam, hiep dam tre em, cuong dam, cudng 
dam tre em, dam d ddi vdi tre em... theo 
hudng; 1) Quy dinh rd chu the eua cie Tdi 
hiep dam, hiep dam tre em, cudng dam, 
cuong dam tre em, dam d ddi vdi tre em theo 
hudng chil the cua cac tdi pham niy la bat ed 
ngudi nao...; 2) Quy dinh rd Idi cua ngudi 
pham Tdi bde td chi la Idi cd y gian tiep; neu 
cd y true tiep thi phai xit vd Tdi giet ngudi; 
neu vd y thi xir ve Tdi hanh ha ngudi khac, 
lam nhuc ngudi khac, ngugc dai hoae hanh 
ha dng bi, cha me, vg chdng, eon, chau hoae 
ngudi cd cdng nudi dudng minh vdi tinh tie! 
tang nang dinh khung "gay hau qui nghiem 
trgng"; 3) Sira ddi Didu 9, Didu 10 Bd luat 
Hinh su theo hudng quy dinh rd tdng hinh 
thitc Idi (khoin 1 Didu 9. Ldi cd y true tiep; 
khoan 2 Didu 9. Ldi cd y gian tiep; khoan 1 
Dieu 10. Ldi vd y vi qua tu tin; khoan 2 Dieu 
10. Ldi vd y vi ciu thi); 4) Sua Dieu 151 
theo hudng bd dau hieu "gay hau qua 

nghiem trgng" trong ciu thanh ca ban cua 
tdi pham nay; 5) "Thd'ng nhit quy dinh "pham 
tdi ddi vdi phu nu ed thai" theo hudng; bd tu 
"mi biei" trong quy dinh tai Didu 93 Bd luat 
Hinh sy; bd tu "dang" trong quy dinh tai 
Didu 104 Bd luat Hinh sy... 6) Quy dinh rd 
hanh vi vi thu doan pham tdi trong cac Tdi 
hiep dam, hiep dam tre em, cudng dam, 
cudng dam tre em theo hudng: hiep dam la 
hanh vi giao cau trai y mudn hoae khdng ed 
y mudn cua nan nhan bing thu doan...; 
cudng dam la hanh vi giao ciu cd sy midn 
cydng ddng y eua nan nhan bing thu doan... 
Thit hai cdn bd sung Bd lugt Hinh sit, nhat la 
cic cau thanh tang nang cua cac Tdi hanh ha 
ngudi khie, lam nhuc ngudi khie, ngugc dai 
hoac hanh ha dng ba, cha me, vg chdng, eon, 
chiu hoac ngudi ed cdng nudi dudng minh 
theo hudng; bd sung tinh tiet tang nang dinh 
khung "gay hau qui nghiem trgng" trong Tdi 
hanh ha ngudi khac vi lam nhuc ngudi khae; 
bd sung cau thanh tang nang ciia tdi ngugc 
dai hoae hinh ha dng ba, cha me, vg chdng, 
eon, chiu hoac ngudi cd cdng nudi dudng 
minh, trong dd cd quy dinh tinh tiei tang 
nang dinh khung "gay hau qua nghiem 
trgng". Thu ba cdn tdng cifdng gidi thich, 
hudng ddn dp dung Lugt Hinh su, nhit li 
dudng ldi xu ly hanh vi pham eic Tdi hinh 
ha ngudi khac, lam nhuc ngudi khac, ngugc 
dai hoae hanh ha dng ba, cha me, vg chdng, 
con, chau hoac ngudi cd cdng nudi duong 
minh gay hau qui nghiem trgng; hanh vi 
pham tdi ddi vdi phu nu ed thai... 

Nhung kien nghi sua ddi, bd sung, tang 
cudng giai thich va hudng din Bd luat Hinh 
su lien quan den cic hanh vi bao lue ddi vdi 
phu nu nhu da neu tren ne'u duge thue hien 
se gdp phin thdng nhat trong nhan thdc va 
ap dung cae quy dinh ciia Bd luat Hinh su, 
khie phuc cae quan didm khie nhau hien 
nay vd ldi cua ngudi pham Tdi bde tu; vd 
chil the va hanh vi pham Tdi hiep dam, hiep 
dim tre em, cudng dam, cudng dam tre em; 
vd dudng ldi xd ly hanh vi pham cae Tdi 
hanh ha ngudi khac, lam nhuc ngudi khae, 
ngugc dai hoae hanh ha dng ba, cha me, vg 
chdng, con, chau hoac ngudi cd cdng nudi 

(Xem tie'p trang 83 ) 
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