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NHUNG LUAN CUDE MO RONG THAM QUYEN CUA 

TRONG TAI 

Hdi Luat gia Viet Nam la td ehiic 
dugc giao nhiem vu ehii tri soan 

thao Luat Trgng tai thuong mai. Cd le day la 
mdt trong nhung dy thao luat thu hiit dugc 
nhieu sy chii y eiia eac chuyen gia phap ly 
trong va ngoai nudc, cac nha boat ddng thyc 
tidn va ciia nhidu nha lam luat. Cd the ndi, so 
vdi Phap lenh Trgng tai thuong mai 2003, ndi 
dung eua dy thao Luat Trgng tai cd nhidu 
diem mdi va chiing dugc nhidu ngudi quan 
tam va danh gia cao. Dac biet Ban soan thao 
rai manh dan khi md rdng pham vi dieu chinh 
ciia nd. Khdng bd hep nhu pham vi dieu chinh 
ciia Phap lenh Trgng tai thuong mai nam 
2003 chi giai quyei cac vu tranh chap phat 
sinh trong hoat ddng thuong mai theo sy thoa 
thuan cua cac ben, dy thao Luat Trgng tai 
(Luat TT) quy djnh pham vi dieu chinh la cae 
tranh chap vd quyen va nghia vu dan sy theo 
thoa thuan cua eac ben. Cu the, theo Didu 2 
CLia dy thao Luat, cac tranh chap lien quan 
ddn quydn va lgi ich ciia cae ben phat sinh tir 
nghia vy hgp ddng hoac nghia vu ngoai hgp 
ddng cd thd dugc giai quyet bang trgng tai. 
Ddng thdi cung quy dinh cac tranh chap 
khdng thudc tham quydn eiia trgng tai: i) 
Tranh chap lien quan de'n cac quydn nhan 
than, tranh chap lien quan den quan he hdn 
nhan, gia dinh va thira kd theo quy djnh cua 
phap luat dan sy va hdn nhan gia dinh; ii) 
Tranh chap lien quan den viec pha san theo 
quy djnh eiia phap luat vd pha san; iii) Tranh 
cha'p vd bai ddng san; iv) Tranh chap giua cac 
Chinh phii, trir trudng hgp cac didu udc qudc 
td ma Viet Nam la thanh vien ed quy djnh 
khac; v) Tranh chap thudc tham quydn giai 
quydt ciia co quan khac theo quy djnh ciia 
phap luat chuyen nganh. 

Vd van dd nay tdi chia se y kie'n cua 
GS.TSKH. Dao Tri Uc: "Md rdng tham quydn 
ciia trgng tai phii hgp vdi tinh chai ciia eac 

Du&ng Anh Sc/n* 

quan he kinh td - xa hgi hien nay trong bdi 
canh Viet Nam la ndn kinh td thj trudng hoan 
ehinh. Theo dd, ngoai tham quydn giai quyet 
tranh chap thuong mai, Luat can md rdng cac 
linh vyc dan sy, lao ddng theo yeu eau cua 
eac ben va cac ben tranh chap khdng chi la td 
chUc, ca nhan kinh doanh. Vdi tinh chai la 
hinh thire tai phan tu, trgng tai can dugc tao 
didu kien dd cd the giai quyei tai ea eac tranh 
chap tu, bao gdm ca cac tranh chap hgp ddng 
va ngoai hgp ddng, trU nhiing quan he lien 
quan den lgi ich cdng va trat tu cdng cdng'". 

Mac dii vay, xung quanh viec md rdng 
pham vi tham quydn ciia trgng tai edn ed 
nhidu y kien, quan didm trai chidu, cd nhidu 
ngudi iing hd, chia se va cung cd nhidu 
ngudi phan dd'i. Trong pham vi bai vidt tdi 
mudn dua ra mdt so lap luan dd img hd viee 
md rdng tham quydn eiia trgng tai theo nhu 
dy thao Luat. 

Trudc het, tdi cho rang, viec md rdng 
pham vi tham quyen ciia trgng tai se giai 
quydt dugc van dd xung dot tham quyen eua 
toa an va trgng tai. Thuc tidn giai quyet tranh 
cha'p hgp ddng cho thay trong nhidu trudng 
hgp rai khd xac dinh tranh chap eu the nao 
dd thudc tham quydn ciia trgng tai hay ciia 
toa an, cua Toa Kinh td hay Toa Dan sy. 
Didu nay duge ly giai bdi viee: i) Trong 
nhidu trudng hgp khd ed the phan biet dugc 
mdt each rd rang tranh chap dan sy hay tranh 
cha'p thuong mai, bdi le tieu chi de phan biet 
hgp ddng dan sy va hgp ddng thuong mai 
vdn dl khdng ro rang; ii) Khai niem tranh 
cha'p kinh doanh thuong mai eiing khdng 
duge quy dinh rd rang trong phap luat Viet 
Nam. Theo diem b, tidu muc 1.1, mue 1 
Nghj quydt 01/2005, Toa Kinh te ed nhiem 
vu, quydn ban giai quyet eac tranh chap va 

' TS. Khoa Kinh te, Dai hpc Qudc gia TP. Ho Chi Minh 

' Xem: Du thao Luat Trpng tai thuong mai: Tiem can 
Luat Trpng tai qudc te, http://www.vibonline com. 
vn/vi VN/Forum/ropicDetail.aspx?TopicID=2133 
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cae yeu eau vd kinh doanh, thuong mai quy 
djnh tai Dieu 29 va Didu 30 eua Bd luat Td 
tung Dan sy; cac tranh cha'p vd kinh doanh, 
thuong mai ma mdt hoac cac ben khdng cd 
dang ky kinh doanh, nhung ddu cd muc dich 
lgi nhuan. Ndu coi muc dich lgi nhuan la tieu 
ehi dd xac djnh tranh chap kinh doanh 
thuong mai thi mac nhien coi hgp ddng dugc 
ky kei vi muc dich lgi nhuan, khdng phu 
thudc vao chii the cd dang ky kinh doanh 
hay khdng, la hgp ddng thuong mai. Rd rang 
neu phap luat quy dinh nhu vay thi cd qua 
nhidu va'n dd can phai luan giai ea vd mat ly 
luan lan thye tidn. Dudi gdc do ly luan, trong 
khoa bgc phap ly mue dich duge coi la can 
cir de phan biet hgp ddng dan sy va thuong 
mai, tuy nhien sy phan chia nay chi mang 
tinh udc le. Dudi gdc do thyc tien, vdi each 
quy dinh nhu vay thi hgp ddng giua ngudi 
trdng rau mudng vdi ngudi mua rau mudng 
de ban cung dugc coi la hgp ddng thuong 
mai va tranh chap phat sinh tu hgp ddng nay 
(ndu ed) dugc coi la tranh chap kinh doanh 
thuong mai va thudc tham quyen giai quyei 
ciia Toa Kinh td. Theo logic thi trong hgp 
ddng mua ban ndi tren hoan toan cd thd cd 
thoa thuan trgng tai. 

Mat khac, tdi cho rang, ndu thaim quyen 
cua trgng tai chi gidi ban trong pham vi giai 
quyei tranh chap thuong mai thi khdng 
nhung gap nhieu khd khan trong viec xac 
djnh thaim quydn giai quydt mdt tranh chap 
cu the ma cdn rat ed the se dan ddn sy lam 
dung ciia toa an trong viee tuyen buy quydt 
dinh ciia trgng tai. TTieo quy djnh eiia phap 
luat, mdt trong nhung didu kien de toa an ed 
the buy quydt djnh ciia trgng tai la tranh 
chap khdng thudc thaim quydn ciia trgng tai. 
Ndu khdng phan dinh rd (ma cung khd cd 
the dua ra nhung tieu chi cu the de phan 
djnh) tranh cha'p thuong mai va tranh chap 
phi thuong mai thi chac chan trong nhidu 
trudng hgp, vi nhung ly do khac nhau toa an 
ed the tuyen buy phan quydt ciia trgng tai. 
Rd rang, nhin tir gdc do nay ndu tham quydn 
cua trgng tai dugc md rdng thi se ban chd 
duge sd lugng phan quydt ciia trgng tai bj toa 
an tuyen huy. Ngoai ra, viec md rdng tham 
quyen ciia trgng tai ban chd dugc sy giai 

thich tuy tien eiia toa an eung nhu sy mau 
thuan giua cac van ban phap luat quy djnh 
dieu kien buy phan quydt ciia trgng tai'. 

ThU hai, viee md rdng tham quyen ciia 
trgng tai nhu dy thao Luat the hien sy phii 
hgp vdi thdng le qudc te' va xu hudng phat 
tridn eiia xa hdi. Khoan 1, Didu 7 Luat mau 
eiia UNCITRAL vd trgng tai thuong mai quy 
djnh, thoa thuan trgng tai la thoa thuan ma 
cac ben dua ra trgng tai giai quydt tai ca 
hoac mdt sd tranh cha'p nhai djnh phat sinh 
hoac cd the phat sinh giua cac ben trong 
quan he phap ly xac djnh cho dii dd la quan 
he hgp ddng hay khdng phai la quan be hgp 
ddng. Phai bieu rang, viec UNCITRAL soan 
thao va ban hanh Luat mau khdng phai ehi 
de ap dung giai quydt tranh cha'p trong 
thuong mai qudc td ma edn cd muc dich la 
de cae qudc gia tham khao khi soan thao va 
ban hanh luat trgng tai ciia minh. Nhu vay, 
theo quy djnh ciia Luat mau, cd ba ndi dung 
can phai ehii y: i) Trgng tai cd the giai quydt 
tranh chap trong hgp ddng va ca tranh cha'p 
ngoai hgp ddng vdi didu kien la phai ed thoa 
thuan trgng tai; ii) Khai niem "thuong mai" 
quy djnh tai Chii thich 2 ciia Luat mau 1985 
khdng phai la mdt danh sach liet ke toan bd 
cac hanh vi thuong mai va trong dd cd nhung 
boat ddng ma theo phap luat Viet Nam 
khdng phai la boat ddng thuong mai, vi du, 
van chuyen hanh khaeh; iii) Nhu da phan 
tieh d tren, viee phan biet hanh vi thuong 
mai vdi hanh vi phi thuong mai hien nay chi 
mang tinh udc le, bdi le xa hdi cang phat 
tridn thi ranh gidi giua hgp ddng thuong mai 
vdi hgp ddng dan sy trong nhieu trudng hgp 
rai khd xac djnh. Cd le chinh vi vay nen bau 
bdt phap luat cac nudc ddu khdng phan biet 
rd cac tranh chap thuong mai va tranh chap 
phi thuong mai\ 

Thu ba^ md rdng tham quydn ciia trgng 
tai, theo tdi, la each bidu hien sy tdn trgng 

^ Vu Anh Duong. Thuc tien ap dung Phap lenh Trong 
tai thuong mai tai Trung tam trpng tai qudc te Viet 
Nam, Tap chi Khoa hpc phap ly. 
' Pham Duy Nghia, Phap luat trong tai d Viet Nam-
Qua trinh phat trien va cac van de dat ra. 
http:/Avww. vibonline.com. vn/vi-
VN/Forum/TopicDetail.a.sp.x?TopicID=2179. 
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quydn tu do djnh doat tai san cua ca nhan, td 
chuc. Tham quydn ciia trgng tai, theo dy 
thao, dugc md rdng so vdi quy dinh cua Phap 
lenh Trgng tai thuong mai 2003. Tuy nhien, 
ed thd nhan thay rang, eho dii duge md rdng 
nhung tham quyen cua trgng tai cung chi 
gidi ban trong pham vi tranh chap lien quan 
de'n tai san. Ciing vdi sy hinh thanh va phat 
tridn ndn kinh te thj trucmg, quydn ty do ca 
nhan ngay cang dugc md rdng. Cac tranh 
cha'p phat sinh trong va ngoai hgp ddng la 
nhung tranh chap gan lidn vdi tai san. Vi vay 
thidt nghi, ea nhan, td chuc khdng nhung cd 
quydn ty do djnh doat tai san ciia minh, ma 
cdn can phai dugc ty do trong viee lya chgn 
phuong thuc giai quyet tranh chap lien quan 
de'n tai san dd. Ai ciing biet rang, tranh chap 
ndu dugc toa an giai quydt thi cd the keo dai, 
VI vay, suy eho ciing cd the anh hudng den 
tinh trang tai san ciia cac ben. Bdi le khdng 
ai cd thd dam bao rang, mdt ban an eiia toa 
so thaim se khdng bj mdt trong cae ben 
khang cao. Khi bj khang cao, thdi gian giai 
quydt tranh cha'p keo dai thi tai san tranh 
cha'p nhidu khi khdng cdn. Mat khac, rd rang 
thye tidn xet xir eho tha'y sy phuc tap cua 
viec giai quydt cac tranh cha'p dan sy lien 
quan ddn tai san d Viet Nam. Tranh chap eiia 
eac ben trong hgp ddng, khdng can phan biet 
la hgp ddng dan sy hay thuong mai, la tranh 
cha'p tai san. Hoat ddng thuong mai hay luu 
thdng dan sy trong the gidi day bidn ddng 
ngay nay yeu cau ngay cang phai dugc linh 
hoat hon va trgng tai la phuong thue xet xir 
mdt cap cd thd dap ung dugc yeu eau dd. Md 
rdng tham quydn ciia trgng tai, cd nghia la 
tdn trgng trgng tai, ma tdn trgng trgng tai cd 
nghia la tdn trgng khd udc, tdn trgng ehii 
quydn tu ciia cac ben dan sy, ndu didu ay 
dugc the hien rd thi dy thao Luat Trgng tai se 
cd mdt tridt ly rd ret*. 

ThU tu, md rdng tham quydn eiia trgng tai 
la bude di phii hgp vdi viee xay dyng mdt xa 
hdi dan sy ma hien nay Viet Nam dang cd 
gang timg buoc dd dat duge didu dd. Didu ma 
ai eung bidt la trong xa hdi dan sy mdt phan 

chiic nang cua cac co quan nha nudc dugc 
chuydn giao cho eac td chiie xa hdi, cho ca 
nhan. Quydn lye nha nudc thuge vd nhan dan, 
nhan dan giao cho Nha nudc quydn dd thi 
ciing cd the lay lai mdt so quydn hg da trao. O 
eac nudc phat tridn, cac td chUe xa hdi giu 
mdt vai trd quan trgng trong viee thyc hien 
mdt so chUc nang eua Nha nude bang each 
chia se quydn lye vdi hg. Trong thdi gian gan 
day, chiing ta da tridn khai md hinh cdng 
chung tu, thua phat lai, day la each thUc de ca 
nhan, td chitc phi ehinh phii ed the chia se, 
ganh vac mdt phan cdng viec cua Nha nudc. 
Vay thi ly do nao dd ban chd thaim quydn giai 
quyei eiia trgng tai khi viec md rdng se lam 
giam ganh nang cua he thdng toa an, vd'n da 
qua tai vi lugng an khdng Id hang nam. 
Nhirng nam gan day, trung binh mdi nam 
nganh toa an phai giai quyei khoang 260 ngan 
vy an cae loai trong khi so lugng tham phan 
bien nay chua den 4.500 ngudi\ Nhu vay, rd 
rang viee md rdng thaim quydn eiia trgng tai la 
hinh thiirc chia se cdng viec vdi toa an. Chinh 
vi ly do tren nen tdi hoan toan chia se vdi y 
kidn cLia nhidu chuyen gia phap ly khi eho 
rang, viee Ban soan thao Luat TT md rdng 
pham vi didu ehinh khdng chi tao eo hdi cho 
trgng tai tham gia giai quydt eac vu tranh 
cha'p vd quyen va nghia vy dan sU theo thoa 
thuan eiia cac ben, ma cdn chia se bdt ganh 
nang xet xir eho nganh toa an, tao sy lya chgn 
ty do cho cae ben tranh chap. Hy vgng rang, 
vdi nhung tinh nang uu viet cua trgng tai khi 
giai quydt tranh chap: bi mat, nhanh chdng, 
tidt kiem thdi gian va quydt djnh ed gia tri 
chung tham va viee md rdng pham vi didu 
chinh CLia Luat TT, se mang lai nhidu thuan 
lgi thiic day boat ddng trgng tai d Viet Nam 
phat tridn len tam cao mdi^ Ngoai ra, theo tdi 
viec md rdng tham quydn ciia trgng tai edn 
gdp phan khac phuc tinh trang thidu tham 
phan d nUdc ta-mdt va'n dd tudng nhu khdng 
giai quydt ndi trong nhung nam vita qua. 

•* Xem: Pham Duy Nghia, Gdp y xay dung Luat Trpng 
tai. Tap chi Khoa hpc phap ly, sd 3 (46) nam 2008. 

' http://www.luathoangminh.com/tin-tuc/783-tham-
phan-xu-trung-binh-1 -tuan-1 -vu.html 

Xem: Gdp y du thao Luat Trpng tai thuong mai: 
Pham vi dieu chinh can dupc mo rdng, 
http://www.vibonline.com.vn/vi-
VN/Forum/TopicDetail.aspx?TopicID=2286 
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Thu ndm, phap luat ludn khuyen khich 
giai quydt mgi loai tranh chap trong hgp 
ddng va ngoai hgp ddng bang phuong thure 
thuong lugng va boa giai (trong mdt sd 
trudng hgp thuong lugng va boa giai la thu 
tuc bat bude). Van dd d day la phap luat 
khuydn khich giai quyet tranh chap bang hoa 
giai thi khdng ly gi lai ban chd giai quydt 
tranh chap bang trgng tai. Bdi le trgng tai la 
thii tyc giai quydt tranh chap cd tinh boa giai 
cao. Trong boa giai trong td tung, quyet djnh 
hoa giai thanh cd gia trj phap ly bat bude thi 
hanh. Vay thi, d day md rdng tham quyen 
eiia trgng tai chang qua cung ehi la viec thua 
nhan gia trj phap ly ciia quydt djnh boa giai 
thanh trong thii tyc boa giai ngoai td tyng. 

Vi nhung ly do ndi tren nen tdi cho rang, 
khdng phan biet tranh chap dan sy bay 
thuong mai, khdng phan biet tranh chap hgp 
ddng bay ngoai hgp ddng, chirng nao cae ben 
ed thoa thuan trgng tai thi trgng tai ed tham 
quydn giai quydt tranh chap dd. 

Tren day la nhung lap luan tdi mudn dua 
ra dd iing hd cho viee md rdng pham vi tham 
quydn ciia trgng tai. De thuyet phuc hon, 
trong pham vi bai vidt tdi cd mdt so phan 
tich, danh gia mdt so y kidn phan dd'i viee 
md rdng ndi tren. Nhung y kien phan ddi 
dugc thd hien trong Bao cao tham tra ciia Uy 
ban Tu phap ciia Qudc hdi' va trong mdt sd 
bai viei^ 

Thu nhdt, viec md rdng thaim quyen giai 
quyei tranh chap eua trgng tai ddi vdi tranh 
chap lien quan den quyen va lgi ich ciia cac 
ben phat sinh tu nghia vu hgp ddng hoac 
nghia vy ngoai hgp ddng nhu dy thao Luat 
se phat sinh mau thuan, chdng eheo vdi mdt 
so van ban phap luat hien hanh nhu Bd luat 

' Xem: Chua nen md rdng tham quyen giai quyet cac 
tranh chap thuong mai ciia trpng tai, 
http://www.vibonline.com.vn/vi-
VN/Drafts/PrintArticle.aspx?ID=472 
* Xem: Nguydn Van Luat, Pham vi tham quydn giai 
quyei tranh chap va hieu luc phap ly ciia cac quyet 
dinh trpng tai thuong mai ciia Du thao Luat trpng tai-
C0 so ly luan, thuc tien va kien nghi, Ky yeu hpi thao 
"Ve du dn Ludt trpng tdi tliuang mai " do Uy ban Tu 
phap ciia Qudc hdi td chuc tai TP. Hpi An ngay 27-
28/8/2009. 

To tyng Dan sy, Luat Thi hanh an dan sy... 
Tdi cho rang, lap luan ndi tren khd cd the 
thuyei phuc, bdi le neu viec md rdng tham 
quyen eiia trgng tai ed mau thuan thye sy vdi 
Bd luat Td tyng Dan sy thi can phai xem xet 
cac quy djnh dd ciia Bd luat Td tung Dan sy 
da that sy hgp ly va phii hgp vdi thyc tidn 
hay chua. Tai cudc hgi thao "Hodn thien Bd 
ludt Td tung Ddn su ddp Ung nhu cdu gidi 
quyet tranh chdp trong kinh doanh " do Vien 
Nha nudc va Phap luat phdi hgp vdi Vien 
KAS eiia Diie td churc ngay 5-6 thang 10 
nam 2009 tai Vung Tau, van dd gay nhidu 
tranh luan nhai la xac djnh tham quyen ciia 
Toa Kinh td. Tranh chap nao thudc tham 
quydn, tranh chap nao khdng thudc tham 
quydn cua Toa Kinh td. Rai khd cd thd xac 
djnh bdi le nhu da ndi d tren, khdng ed bai 
cU tieu chi cu the, rd rang nao cd the eho 
phep phan djnh tranh cha'p thuong mai vdi 
tranh chap phi thuong mai. Tdi cho rang, ndu 
tham quyen trgng tai dugc md rdng nhu dy 
thao Luat thi nhung van de ndi tren cd the 
duge giai quydt mdt each nhanh chdng va 
hieu qua. Vi vay, tdi cho rang, se la hgp ly 
neu Luat Trgng tai va Bd luat Td tung Dan 
sy sira ddi eiing ddng thdi dugc thdng qua. 

Lien quan den Luat Thi hanh an dan sy, 
tdi eho rang, viee md rdng tham quyen eiia 
trgng tai hoan toan khdng mau thuan, chdng 
eheo vdi Luat nay. Bdi le, quydt djnh ciia toa 
an hay cua trgng tai ndu khdng dugc thi hanh 
mdt each ty nguyen thi se dugc co quan thi 
hanh an td chuc thi hanh theo thii tuc cudng 
chd. Rd rang, ve nguyen tac khdng cd gi 
khac biet giua viec thi hanh quyet djnh ciia 
toa an va quydt djnh cua trgng tai. 

ThU hai, dd phan ddi viec md rdng tham 
quyen ciia trgng tai, nhidu y kidn eho rang, 
trong didu kien kinh te - xa hdi ciia nudc ta 
thi phuong thire giai quydt tranh chap bang 
trgng tai chua dugc phd bidn; sy bieu bidt 
phap luat eiia cac td chirc, ca nhan kinh 
doanh cdn ban chd. Y kidn ndi tren cung rat 
khd cd thd thuydt phuc, bdi le khdng cd co sd 
dd chung minh. Bai ky mdt ngudi da qua mdt 
khoa bgc vd phap luat dii la ngan ban hay dai 
ban deu bidt nhiing uu diem eiia phuong thirc 
giai quydt tranh chap bang trgng tai so vdi toa 
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an. Vay tai sao trong thyc tidn d Viet Nam 
phuong thiie trgng tai it dugc lya chgn? Van 
dd nay thidt nghi cae nha lam luat cung nhu 
cac nha quan ly can phai quan tam. Mdt trong 
nhiing ly do, nhu da neu tren, la sy hidu bidt 
phap luat cLia eac td chuc, ca nhan kinh doanh 
cdn ban chd. Tuy nhien, khdng vi didu dd ma 
ban chd tham quydn eiia trgng tai, bdi le, theo 
tdi, ban che tham quydn trgng tai ed nghia la 
ban che quyen ty do eiia ca nhan va td chiic. 
Nha nudc khi ban chd quydn ty do ciia ea 
nhan thi phai giai thich dd hg hidu rang, tai 
sao quydn ty do eiia hg bj han che. Hon nua d 
Viet Nam hien nay ed mdt bd phan khdng nhd 
ca nhan, td chire cd nhan thuc phap luat, biei 
dugc mdt trong nhirng uu didm ciia phuong 
thirc giai quydt tranh cha'p bang trgng tai la 
tinh chuyen nghiep va mudn lya chgn phuong 
thuc nay. Ndu phap luat ban chd tham quydn 
ciia trgng tai thi lieu quydn ty do djnh doat ciia 
hg da duge tdn trgng hay chua? Qua nghien 
ciru, tdi nhan tha'y rang, trong so nhiing ngudi 
phan ddi viec md rdng tham quyen ciia trgng 
tai, chua cd ai chung minh duge rang, viee md 
rdng tham quydn eiia trgng tai khi nhan thue 
phap ly eiia ngudi dan cdn ban chd se cd tac 
ddng xa'u nhu the nao va eho ai. Rai don gian, 
bdi le, theo tdi, cho dii nhan thure phap luat 
ciia ca nhan td chuc cdn ban chd thi viec md 
rdng tham quydn ciia trgng tai hoan toan 
khdng gay ra bai cu mdt hau qua xau nao cho 
bai ky ai. Vay thi khdng vi le gi dd ban ehe' 
thaim quydn ciia trgng tai. Giao due phap luat 
eho ngudi dan la trach nhiem eiia Nha nude va 
cac td chuc xa hdi d Viet Nam. Sy hieu bidt 
phap luat eiia ca nhan, td chiie cdn ban che' la 
do Nha nude va cac td chuc xa hdi chua lam 
tdt trach nhiem ciia minh. 

Mat khac, viec xay dyng phap luat can 
phai ed tinh dy bao. Khdng the dgi den liic 
nhan thiirc phap ly cua ngudi dan dugc nang 
cao thi mdi md rdng tham quydn ciia trgng 
tai. TTieo tdi, nguge lai ehinh viee md rdng 
thaim quydn eiia trgng tai se lam eho nhan 
thue phap ly ciia ca nhan va td chuc dugc 
nang cao va vi vay phuong thue giai quydt 
tranh chap bang trgng tai se trd nen phd bidn 
bon. Xa hdi ngay cang phat tridn thi nhan 
thuc ciia ea nhan, sy hieu bidt cua eon ngudi 

ndi chung va vd phap luat ndi rieng se cao 
hon; chinh ddi ngii luat su khdng ngimg tang 
vd so lugng ciing nhu viec ngay cang ed nhidu 
CO sd dao tao luat d Viet Nam se gdp phan 
trong viec nang cao nhan thUc phap ly eua 
ngudi dan. 

ThU ba, ddi ngu trgng tai vien cua nudc 
ta chua du vd sd lugng va chai lugng dd ed 
the dam nhiem dugc ngay trach nhiem giai 
quydt cac tranh chap lien quan den quydn va 
lgi ich ciia cae ben phat sinh tir nghia vu hgp 
ddng hoac nghia vu ngoai hgp ddng. Tdi cho 
rang, nhan djnh tren rat khdng thuydt phuc vi 
thie'u CO sd, bdi le: i) Can cir vao dau dd ndi 
rang, ddi ngu trgng tai vien eiia nude ta chua 
du vd sd lugng, phai chang can cu vao sd 
lugng trgng tai vien hien ed d nudc ta hien 
nay? Ndu dya vao sd lugng trgng tai vien 
hien cd de ndi thidu vd sd lugng thi qua that 
la chua cd su hidu biei thau dao vd trgng tai 
va phuong thiirc giai quydt tranh chap bang 
trgng tai. Trgng tai la mdt td ehUe phi chinh 
phii va vi vay trgng tai vien khdng thudc bien 
che' CLia Nha nudc ciing nhu khdng thudc 
bien chd ciia bai cu td chUc trgng tai nao ma 
hg lam viee trong eac linh vyc khac nhau 
trong xa hdi, hg tham gia trgng tai vi duge xa 
hgi tin nhiem. Ndu theo tieu chuan ciia mdt 
trgng tai vien, khdng nhung theo quy djnh 
ciia phap luat Viet Nam hien hanh, ma theo 
quy dinh eua phap luat trgng tai cac nudc thi 
d Viet Nam sd lugng ngudi ed thd lam trgng 
tai vien Idn hon rai nhidu so vdi sd lugng 
tham phan Viet Nam hien ed; ii) Khi chua 
bidt ngudi nao cd the lam trgng tai vien thi 
khdng the ndi trgng tai vien khdng ed kha 
nang giai quyet eac tranh cha'p trong va 
ngoai hgp ddng duge. Nhu da dd cap d tren, 
trgng tai vien thudng la nhung chuyen gia 
thudc cac linh vyc khac nhau. Vay thi khdng 
thd ndi hg khdng ed dii nang lye. Giua mdt 
giang vien luat ed kinh nghiem giang day va 
nghien curu vdi mdt tham phan cd kinh 
nghiem thi khd ed thd ndi ai cd kha nang giai 
quydt hon. Tham phan thudng ed kinh 
nghiem thyc tidn nhung lai ydu ly thuydt edn 
giang vien nam chac ly thuyei nhung thidu 
thye tidn. Chinh vi thidu nhung kidn thire 
mang tinh ly luan, nen trong nhidu trudng 
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hgp tham phan thudng sir dung phep quy 
chidu khi giai quydt tranh cha'p. TTiyc tidn 
cho tha'y kha nang giai thich phap luat khi ap 
dung ciia thaim phan khdng cao vi thidu nen 
tang ly luan phap ly, vi vay hg td ra kha 
cimg nhac khi ap dung phap luat. Chinh vi le 
dd nen theo tdi, tham phan ciia Viet Nam 
hien nay ehi cd thd phat huy duge vai trd eiia 
minh khi phap luat rai cu tlie va chi tiei. Tuy 
nhien, ed the nhan thay rang, phap luat ludn 
cd tinh trUu tugng. Phap luat mang tinh truu 
tugng thi can phai giai thich khi ap dung. Bdi 
le cung mdt quy djnh ciia phap luat nhung nd 
cd thd cd nhidu each giai thich khdng gid'ng 
nhau phu thudc vao didu kien, hoan canh 
thyc te. Vi vay, tdi cho rang, trong sd giang 
vien cua cac co sd dao tao luat d Viet Nam 
cd khdng it ngudi cd kha nang giai thich 
phap luat khi ap dung va hg hoan toan cd the 
la trgng tai vien. Nhu vay thi khd cd thd ndi 
trgng tai vien khdng dii chai lugng. Chiing ta 
thudng phan nan rang, sinh vien luat Viet 
Nam chi biei ly thuyet ma kem thyc tien, 
dieu nay mdt phan vi theo phap luat hien 
hanh giang vien luat khdng dugc ddng thdi 
la luat su. Giang vien bj ban che trong viec 
tidp can vdi thyc tien thi sinh vien lam sao cd 
the gidi thyc tien dugc. Phap luat da khdng 
eho giang vien luat, nhung ngudi lam cdng 
tac nghien eun phap luat thudc bien chd nha 
nude lam luat su thi eung phai tao eo chd cho 
hg cd the tiep can vdi thyc tien, va theo tdi 
each thuc tdt nhai la md rdng tham quyen 
ciia trgng tai dd hg cd thd tham gia boat ddng 
thyc tidn. Didu nay hoan toan cd lgi cho viec 
hoan thien he thdng phap luat Viet Nam va 
eho sinh vien luat. 

Ngoai ra, nhung ngudi phan ddi viec md 
rdng tham quyen eiia trgng tai lap luan rang, 
viec giai quydt tranh cha'p thuong mai tai cac 
Trung tam trgng tai chua hap dan ddi cac 
doanh nghiep va ca nhan boat ddng trong 
linh vyc thuong mai''. Bang cbimg la hien 

nay tren pham vi ca nudc cd 7 trung tam 
trgng tai dugc thanh lap nhung cd 3 trung 
tam tir khi thanh lap ddn nay chua giai quyei 
dugc vu nao. Trong 7 trung tam ndi tren chi 
ed Trung tam Trgng tai qudc td cd so vu viee 
tranh cha'p thy ly, giai quyet nhieu nhai, tuy 
nhien tinh binh quan 3 nam 2004, 2005, 
2006 cung chi cd khoang 20 vy/nam. Thyc 
trang ndi tren, theo quan didm eiia tdi, khdng 
phai ed cdi ngudn tir viec dgi ngu trgng tai 
vien vira thie'u, ydu va trgng tai khdng khdng 
hap dan, ma nguyen nhan nam d chd khac, 
dd la phap luat chua giai quyet dugc mdi lien 
be giua trgng tai vdi toa an. Chinh \i vay nen 
viee giai quydt tranh chap bang trgng tai cdn 
cd qua nhieu riii ro: i) Kha nang phan quyet 
eiia trgng tai bj buy vi viec xac djnh tham 
quydn cdn khd khan va phuc tap; ii) Khd cd 
the thu thap chiing cu, trieu tap nhan chiing 
vi phap luat trgng tai hien hanh khdng quy 
djnh nen trong thyc te viec giai quydt tranh 
cha'p ciia trgng tai gap nhidu khd khan'". 

TU nhimg phan tich ndi tren, chiing tdi 
cd cho rang, tai ca cac lap luan dugc dua ra 
nham ban che tham quydn ciia trgng tai thidu 
CO sd va vi vay khdng thd thuydt phuc. Chinh 
vi le dd nen tdi iing hd viec md rdng thaim 
quyen ciia trgng tai nhu quy djnh tai dy thao 
Luat Trgng tai. 

Ket ludn: theo quan didm ciia tdi viec 
md rdng tham quyen ciia trgng tai giai quydt 
cac tranh chap trong va ngoai hgp ddng 
khdng phan biet tranh cha'p dan sy hay 
thuong mai nhu trong dy thao Luat TT la can 
thidt va nen lam. Tuy nhien, dd tranh mau 
thuan vdi mdt sd quy dinh ciia Bd luat To 
tyng Dan sy thi theo tdi, ddng thdi vdi viee 
hoan chinh dy thao Luat TT, Qudc hdi nen 
cd kd hoach ehinh sira mdt so ndi dung ciia 
Bd luat Td tung Dan sy, cho dii cd vi vay ma 
viec thdng qua Luat TT cd the liii lai mot 
thdi gian. 

•* Xem: Pham Quy Ty. Nhung npi dung can tap trung 
trao ddi de hoan thien du an Luat TT, Ky yeu hpi thao 
"Ve du dn Ludt Trong tdi thuong mai " do Uy ban Tu 
phap ciia Qudc hdi td chuc tai TP. Hoi An ngay 27-
28/8/2009. 

'" Xem: Dang Xuan Dao, Mdi quan he giua toa an voi 
trpng tai thuong mai trong td tung trong tai duoc quy 
dmh trong du thao Luat TT- co sd ly luan, thuc tien 
va kien nghi. Ky yeu hpi thao "Ve du dn l.udt Trong 
tdi thuong mai" do Uy ban Tu phap ciia Qudc hoi IP 
chuc tai TP Hdi An, ngay 27, 28/8/2009. 
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