XU HUGNG MGI TRONG DAO TAO LUAT O NHAT BAN
VA VAI GOI MO CHO POI MOI PAO TAO LUAT
O VIET NAM

Dﬁo tao Iuat dugc hiéu theo nghia
rong gém dao tao luit & bac dai hoe
va sau dai hoc va day nghé & cdc co sa day
nghé trong va ngoai trudng dai hoc. Bai viét
nay ban vé moét vai khia canh trong dio tao
luat & Nhat Ban theo mo hinh truyén théng va
xu huéng dao tao méi trong nira thap ky vira
qua, tir d6 nit ra mot vai goi m& cho cong tic
dao tao luft twong lai cha Viét Nam.

1. PAO TAO LUAT ¢ NHAT BAN
THEO MO HINH TRUYEN THONG

Pao tao luat & Nhat Ban cho t6i thoi gia.n
gén day van di theo m6 hinh dio tao luat cla
cic nudc chau Au luc dia. Diéu nay hoan
toan ¢6 thé hiéu dugc vi hé théng phép luat
Nhat Ban tir 1au da duge xay dung dua trén
mé hinh hé théng phdp luat cua Phip va
Pirc, 1a nhimg quéc gia ¢6 hé thdng phap
luat tiéu biéu cho dong ho Civil Law. Nhiing
ngudi mudn hanh nghé luat sau nay déu phai
trii qua qud trinh dao tao luat co ban tai
khoa ludt cia mot trudng dai hoc nao dé, va
ti€p d6 la giai doan hoc nghé. Dé dugc nhap
hoc tai khoa luit, thi sinh phai vugt qua ky
thi tuyén sinh v6i mot s6 mon khoa hoc xi
hdi. Qua trinh dio tao tai khoa luit kéo dai
bon nam, chia déu thanh hai giai doan. Giai
doan mot duge thiét k& dé trang bi cho ngudi
hoc kién thic vé khoa hoc nhan van néi
chung; giai doan hai méi thuc su cung cip
ki€n thitc khoa hoc phdp 1y cho ngudi hoc.

Tai cac khoa luat & cic truo‘ng dai hoc,
phuong phéap thuyct trinh theo kiéu chau Au
luc dia duge sir dung phd bi€n trong qua
trinh giang day vdi cic 16p hoc c¢6 s6 luong
16n sinh vién. Phwong phdp giang day nay

° TS. Luat hoc, Trung tam Luat so sénh — Dat hoc
Lizat Ha Néi.
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doi hoi sinh vién phdi nghién cifu k¥ t6i timg
chi ti€t cic bo luat va cdc diéu khoan phdp
luat ciing nhu nghién cttu cic hoc thuyét
phép 1y <6 lién quan. Kiéu dao tac nay con
doi hoi sinh vién phai hoc thuc 1dng dé d6i
phé vdi céc ky thi duge t8 chic & khoa luat
va dac biét 12 v6i ky thi tuyén sinh ma thi
sinh phai vuot qua dé dugc vao hoc nghé tai

Vién Nghién ciu vd Pio tao Luat (Legal

Training and Research Institute) sau nay.

Cac khoa luat & cdc trudng dai hoc
khong c6 chitc nidng dao tao ra cic Luat su,
Thdm phan va Céng t6 vién tuong lai. Thoi
luong thyc gidng ngén nghi vé khoa hoc ludt
tai cdc khoa luat chi ¢6 thé trang bi cho
ngudi hoc nhimg ki€n thitc khoa hoc phap Ly
thudn tuy 1y thuyé&t. Mic di ngudi Nhat nhan
thitc duge tdm quan trong cla viéc trang bi
cdc k¥ nang hanh nghé luit cho sinh vién,
nhung quéang thoi gian hai nam thyc hoc vé
luat tai khoa luat khOng cho phép ho hién
thuc hod ¥ nguyén cia minh.

Dio tao ngudi hanh nghé luat thudc chic
niang cia Vién Nghién cttu va Dao tao Luat.
Dé duge vao hoc tai Vién, cic cir nhan fuat
phai vugt qua ky thi luat qubc gia (state law
examination) thudng dugc goi 14 bar exam'.
Ky thi nay gdm hai phdn: phdn thd nhat c6
muc dich kiém tra kién thitc van héa chung
thi sinh d4 dugc trang bi & trudng dai hoc;
phén th hai nhim ki€m tra ki€n thitc khoa
hoc phap ly cia ngudi hoc, thong qua hai bai
thi: mgt thi van dap va mot thi viét.

Bai thi viét gébm nhimg chi dé bat budc
va tu chon. Chii dé bit budc dodi hoi thi sinh

' & Nhat, thuat ngit “bar exam”dugc sit dung khic vdi
O My. Xem phan tich chi ti€t tai Muc II, tiéu muyc 1
ciia bai viét nay.
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phai ¢6 ki€n thic t6t vé Luat Hién phép,
Luat Dan su, Luit Thuong mai, Luit Hinh
sy, t6 tung dén va t6 tung hinh. Chi dé tu
chon dugc chia thanh hai nhém. Nhém mot
gébm nhitng chli dé: vé Luat T6 tung ciha
nganh luit ma thi sinh khéng chon la mén
bit budc; vé Luat Hanh chinh; Luat Ph4 san;
Luat Lao dong; Luat Qudc t&; Luat Xung dot
vd chinh sich hinh phat. Nhém hai gém
nhitg chi dé thudc: khoa hoc chinh tri; 1y
luan chung vé kinh t€ chinh tri; kinh t€ hoc;
k€ todn; tim ly; chinh sach kinh t€ va chinh
tri x3 hoi. Thi sinh phdi chon mot chi dé
trong nhém chii dé tu chon dé viét bai luan.
K¢é ca chii dé bat budc va tu chon, thi sinh sé
phai hoan thanh bdy bii luan dudi hinh thic
thi viét. Nhitng thi sinh dat yéu cdu véi bai
thi viét sé ti€p tuc du thi vdn dip véi cling
nhitng mon di thi trong dot thi viét.

Trong thuc tién, chi c6 rdt it ngudi cé
bing clt nhan luat tham du bar exam dé vao
hoc ngh€ luat va ty 1& db trong ky thi nay
ciing hét sic thdp, dao dong trong khoang tir
2 dén 3%*. C6 mot s6 nguyén nhan din dén
tinh trang trén. MJt la, chuong trinh dao tao
luat & trudmg dai hoc khong trang bi du kién
thitc cho sinh vién dé vugt qua k¥ thi quéc
gia. Dé thi dd, thi sinh phai theo hoc tai
trudng luyén thi ngay tir khi tré thanh sinh
vién ludt khoa nam thd nhat. Tai diy, ho
dugc rén riia k¥ nang d€ hoan thanh t6t bai
thi. Theo cac con s& théng k&, cé téi 99% thi
sinh vuot qua dugc bar exam déu da hoc tai
trudng luyén thi’. Thuc t€ ndy di din dén
tinh trang, sinh vién thay vi ban nhau xem
khoa luét nao t6t thi lai ban nhau xem trudng
nao luyén thi t6t. Va vi vay, bai thi vao Vién
cang kho thi sinh vién cing c6 xu hudng
thuong xuyén dén trudng luyén thi thay vi
dén khoa luat. Hai Id, nhiéu thi sinh vugt qua
dugc bar exam dé vao hoc nghé luat tai Vién
Nghién cttu vad Dao tao Luat, nhung lai

? Xem Junko Gono et all, “Overview of Legal Systems
in the Asia-Pacific Region”, hitp:/flsr.nellco.org/.

* Xem “Reform Plan of Legal Education in Japan”,
Symposium on Legal Education, held at Renmin

University, Dec. 2000. http://fwww.j.u-tokyo.ac.ip/.
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khéng thuc su cé ki€n thitc phdp 1y hay k¥
ning hanh nghé t6t. Ly do 12 nhitng gi ho
tich lu§ duogc trong sudt bdn nam hoc dai
hoc chi 1a nhimg kién thic phuc vu cho ky
thi vao hoc nghé chit khong phdi 13 nhimg
ki€n thitc ma xa hoi cho ring ho phai ¢6 sau
khi t6t nghiép dai hoc. P4y ciing 14 1y do dan
dén chét lugng luat su giam siit.

Nhin chung nhiéu ¥ ki€n nhat tri ring hé
thong dao tao luit & Nhat Ban t6i cudi thién
nién ky vira qua c6 vdn dé nhung vin dé nam
& dan va cdch thic gidi quyét van dé d6 nhu
th€ nao thi d3 khong danh duogc su dong
thuan trong xa hoi Nhat Ban trong sudt thoi
gian dai. Bo Tu phiap Nhat Bin lo ngai vé
chat luong luat su; con doan luat su thi lai
lén dn chuong trinh giang day cta cac khoa
luat qué thién vé 1y thuyét, thigu thuc tién;
trong khi dé cdc khoa luat lai dé cao tdm
quan trong cia giang day luat co ban va cho
ring k¥ thi quéc gia vé hanh nghé luat da
lam x6i mon tic dung dao tao ludt tai cic
trudng dai hoc; ban than cdc luit su ciing
khong hao hitng véi chinh sach tang thém s6
luong luat su cia Chinh phu vi e rang chinh
sach ndy s€ tao ra dp luc canh tranh giita cic
luat su...*.

Téi thap ky thir 8 cha thé ky XX, tinh
hinh kinh t€ - xa hoi Nhat Ban da c6 nhimng
bi€n chuyén: nén kinh t&’suy thodi véi nhiing
tranh chdp phip ly nay sinh giita cic thuong
nhan doi hoi cdn c6 Luit su; cdc cong ty 16n
phan nan vé nhilng vat can trong hé thong
phap luat; Toa 4n t6i cao va Bo Tu phap Nhat
Ban déu mudn ting s6 lugng Tham phén va
cong t6 vién ...°. Day la nhimg nhan 16 din
t6i nhu céu cai t6 hé théng tu phap néi chung
va dao tao luat néi riéng.

Piu thap ky 90 ciha thé ky XX, Chinh
phii Nhat Ban bét ddu cho phép gia ting s6
lugng thi sinh vugt qua duge bar exam tu
500 lén 16i 1000 mbi nam. Tuy nhién, chinh

* Xem “Reform Plan of Legal Education in Japan”
(Sdd).

5 Xem Mark Reutter, “Japanese Legal System
undergoing radical Transformation”, March 13, 2003,
hitp:/fwww.news.uiuc.edu/.
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sach méi nay thyc ra ciing chi lam ting han
ngach tuyén sinh cha Vién Nghién ciru va
Do tao Luat. Pé dép ing nhu cdu cha xa héi
vé luc lugng lao dong trong nghé luat, cdn
phai ¢6 budc déi mdi cin ban vé cbng tic
dao tao luat. Vi vay, nguoi Nhat da cai cach
hé thong dao tao luat theo huéng tiép thu
kinh nghiém tir nuéc ngoai, ma truc ti€p la
kinh nghiém cia My.

2. PAO TAO LUAT THEO XU
HUGNG MGI G NHAT BAN

2.1. Su ra doi cia cac truimg luit sau
dai hoc

Y tudng thanh lap cic trudng luat sau
dai hoc theo mo6 hinh cha My (chi dao tao
nhitng ngudi muén hanh nghé luat sau nay),
vi viy, di hinh thanh ciing vét sy ra ddi cla
Hoi dong cai cich tu phdp (Judicial Reform
Commission) nam 1999, va ti€p do6 1a dé xuat
cho phép céc khoa luat day nghé®. Cuéi ciing
nam 2002, Nghi vién Nhat Ban di thong qua
dao luat cho phép thanh lip cic trudng luat
sau dai hoc (hoka daigakuin hay
postgraduate law school of legal studies -
goi tit 1a Jaw school: trudng luat). Ngay sau
khi dao ludt nay dugc thong qua, cic khoa
luat & cdc trudng dai hoc d& nhanh chéng
ndp k€ hoach thanh lap trudng luat. Trén
thuc t&, tir ngay 1 thing 4 nam 2004, c6 tdi
68 trudmg luat véi mé hinh dao tao luat kiéu
M$ di budc vao hoat dong’. Day 1a céc
trudng dao tao luat & bac sau dai hoc, duge
thi€t k&€ cho nhitng ngudi du dinh hanh nghé
luat sau nay. Chi nhitng t6t nghiép sinh cua
trudng méi da diéu kién tham du bar exam
dé vao hoc nghé luat tai Vién Nghién ciru va
bio tao Luat con céc clt nhan luat thi khong
dugc phép tham du ky thi nay. Dé thi vao
hoc tai mot truong luit nao dé, thi sinh
khong nhat thiét phai ¢6 biang cir nhan luat
ma chi cdn ¢6é bing clt nhan thudc mot linh

% Xem Mark Reutter (Sdd).

? Xem Masahiko Omura, Satoru Osanai, Malcolm
Smith, “Japan’s new Legal Education System:
Towards International Legal Educarion?” at 40,
http:ffwww law.usyd.edu.au/.
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vic ndo d6. Trudng luat chiu trich nhiém t8
chitc nhitng khod hoc chuyén sau vé luat véi -
nhiéu kién thic thuc tién hon, theo hudng
day nghé ch& khéng mang nang tinh 1y
thuyét nhu nhitng gi cdc khoa luat di va
dang trang bi cho sinh vién. Nhu vay, cé su
khic biét vé khuynh huéng gidng day luat
gita bac dao tao cit nhan, thién vé 1y thuyét
(do cic khoa luat dam nhiém) va dao tao sau
dai hoc, thién vé Kién thikc thuc tién (do cic
trudng luat dam nhiém).

Hién nay, mac dd Nhat Bin di c6 h¢
théng truong luat sau dai hoc dugc xay dung
theo mo hinh clia My, nhung vin c¢6 su khac
nhau can ban giita dao tao luat & Nhat Ban va
M§. Thit nhdt, ban than hé théng dio tao luat
clia Nhat Ban trudce cdi t8 da 12 mot hé théng
dio tao c6 bé day phat trién véi nhing khoa
luat 1au doi nhidt duge xdy dung theo mo
hinh ctia chau Au luc dia tir nhimg nam
1880. Cic khoa luat & cdc trudng dai hoc ¢
Nhat Ban vén tiép tuc dao tao ra cdc cir nhan
luat, thac s§ va tién s§ luat hoc. Hang nam
céc khoa luat van cung cép cho thi trudng lao
dong khoang hon 50.000 cit nhan luat trong
khi d6 My khong dao tao luat & bac dai hoc
va rat han ché dao tao thac s§ va tién sy luat
hoc. Thir hai, @ My khong c6 bar exam theo
cdch hiéu cha ngudi Nhat. Cii duoc goi 1a
“bar exam” & M¥ la nhiing ky thi ma ngudi
dd chi cdn tham du mét khod hoc cdp téc,
ngin han, do Toa 4n t8i cao clia mdi bang 16
chitc, sau khi khod hoc két thiic, hoc vién sé&
dugc phép gia nhap doan luit su dé hanh
nghé. Cic hoc vién trudng luat cia My (law
school) ngay sau khi t8t nghiép déu cé thé
tham du bar exam dé kh&i nghiép. Ngudi
Nhat ciing goi tat k¥ thi tuyén sinh vao Vién
Nghién ciru va DPao tao Luat 1a “bar exam”
nhung day chi 1a k¥ thi danh cho nhimng thi
sinh da t6t nghiép trudng luit mudn vao
Vién hoc nghé dé sau nay hanh nghé lut
chit khong danh cho cac cir nhan chua kinh
qua hai nam hoc tai trudng luat.

C6 1€ cdi gi6ng nhau gitta dao tao luat &
Nhat Ban va M§ ngay nay la & hinh thic va
phuong phap dao tao ludt ma cic trudng luat
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sit dung. Cic trudng luat mdéi thanh lap &
Nhat Ban déu t8 chic cdc 16p hoc véi quy
mo nho khoang dudi 50 hoc vién cho tat ca
cac mon hoc. Phuong phdp giang day dugc
st dung & cidc trudng luat nay ciing Ja
phuong phap Socratic. Néu hinh thic va
phuong phip giang day cii duge st dung
nham chuyén tai théng tin t6i ngudi hoc thi
hinh thic va phuong phép giang day mdi
nham tao dung k¥ ndng cho timg hoc vién
trong viéc ti€p thu v hiéu nhimg kién thic
khoa hoc phép ly.

Tuy nhién, ¢é hoc gia cho rang, thuc ra
phuong phap Socratic dugc su dung & Nhat
Ban ciing khong hoan toan gidng véi phuong
phap dugc sit dung & M§ khi cudc thao luan
ctia 16p hoc duge thiét k& dé di dén “mot giai
phép chudn x4c” di duoc giang vién chufn
bi san. Phuong phdp giang day ndy thuc chat
vin 13 phuong phdp truyén thdng ma ngay
nay da dugc minh ching 1a phuong phép tinh
hudng qud 16i thoi (very outdated case
method). Hon nita, phuong phdp nay ciing

khéng phi hgp véi hé thong phdp luat Nhat

Ban, noi ma hoc thuyét tién 1¢ phap (stare
decicis doctrine) theo ding nghia khéng
dugc thira nhan®.

2.2. Mét s6 van dé dat ra trong boi
canh van hanh hé thong dao tao luat méi’

2.2.1. Liéu c6 nén tdng tinh thuc tién
va quoc té hod cho chuong trinh dao tao
cta cdc truong ludt?

Giéi luat su thuc hinh & Nhat Bén
thudng chi trich hé théng dao tao luat cla
Nhat Ban trong qua khya 13 thi€u thue tién.
Trudc sy phé phin d6, cdc trudng dai hoc
cua Nhat Ban dang c6 ging thu hep khoing

* Xem Luke Nottage, “Build Posgraduate Law
Schools in Kyoto, and will they come — Sooner and
Latter?”, Legal Studies Research Paper No. (7/29,
May 2007, at 6. Sydney Law School, The University
of Sydney, hitp://ssrn.com.

# Mot hé thong dao tao luat trong dé déng thdi tén tai:
(1) Cdc khoa lust dao tao ra cir nhén, thac s¥ va tién s¥
luédt hoc; (2) Cac trudng luat dao tao ra nhitng ngudi cé
¥ dinh hanh nghé luat sau nay; va (3) Vién nghién ciru
v Do tao luat déng vai trd 1a co sO day nghé,
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ciach gifta giang day ly thuyét va thuc hanh
biang cach thiét k&€ cic khod hoc mang tinh
thuc tién hon trong chuong trinh dao tao cla
cac truong luat. Tuy nhién, viéc lam nay da
vap phai mot s6 khé khin trong thuc tién.

Thit nhdt, hau hét cac gido su luat c6 rat
it hoac tham chi khong cé kinh nghiém hanh
nghé luat. Vi vay, bai gidng cia ho khé cé
thé mang tinh thyc tién. Céc trudng luit méi
md déu du dinh thué cic luat su dang hanh
nghé dé€ giai quyét van dé nan gidi trén. Tuy
nhién, mot khé khan khéc lai nay sinh, dé 1a
nhitng luat su hanh nghé gidi khong phai bao
gid ciling la nhitg giang vién gioi, dac biét &
Nhat, noi ma cac luat su thudng it cé co hdi
dé tham gia giang day. Vi vay giai phép nay
xem ra la mot thi nghiém mao hiém'’. Trén
thuc t&, nhi€u truong luat da moi giang vién
luat nuéc ngoai (chi yéu tir My va Uc) dé °
giang day vé Luat Quéc € va Luat So sanh.
Giang vién nudc ngoai dugc moi giang dudi
dang giang vién co hitu (chiém ty 1& nho),
gido vién thinh giang, va trg giang''.

Thir hai, nén hiéu thé nao vé “giang day
thuc tién” (practical teaching) va muc dich
cua giang day thuc tién 1a gi*>. Lam th€ nio
dé phat don kién hoac d€ thao mét hé so
phap 1y... 1a nhitng k¥ nang quan trong cho
cdc luat su twong lai nhung liéu c6 nhét thiét
phdi trang bi nhitng k¥ nang nay cho cdc
sinh vién truong luat?

Khic véi dao tao luat ¢ My, cac trudng
luat kiéu My & Nhat Ban khong phai 12 giai
doan cudi cung cia dio tao luat. Vién
Nghién citu vd Piao tao Luat mdi la khéau
cudi cing ma nhiing ai mudn hanh nghé luat
phai kinh qua dé 1ay kinh nghiém thuc tién.
Vi vdy, yéu cdu “dao tao luat theo hudng
thuc tién hon” & cdc trudng luat & Nhat Ban
van con 1a vin dé chua duogc xdc dinh rd.

'* Xem “Reform Plan of Legal Education in Japan”
(Sdd).

" Xem Masahiko Omura (Sdd), at 48.

2 Xem "Reform Plan of Legal Education in Japan”
(5dd).
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Ban diu ngudi ta du dinh phat trién
chuong trinh giang day theo huéng dua thém
hang loat nhilng vin dé mang tinh quéc t€
vao giang day dudi dang Luat So sanh va
Luét Quéc t&; dong thoi dua ca chuong trinh
gido duc thuc hanh luit (Clinical Legal
Education Programs) vao giang day. Tham
chi ngudi ta con nhin manh rang khi hoc
luat Nhat Ban cin phai hoc ca ban chat cua
nganh luit twong ing & mot s6 nudc trén thé
gidgi.. .M.

Vay xem ra, taing cudng ndi dung giang
day Luat So sanh va Luat Qudc t€ 1a bién
phdp chung va bién phap hang dau ma ngudi
Nhat did st dung dé dat dugc cad muc tiéu
“quic t€ hod” va “thuc tién hod” chuong
trinh giang day. Trén thuc t&€, mic du Nhat
Ban la cudng quéc kinh t€ thit hai trén the
gi6i, nhung Luit Kinh doanh va Luat
Thuong mai qudc t€ lai khong nim trong nodi
dung sinh vién cdn nim bt dé vuot qua bar
exam. Ky thi nay, ngugce lai, chi tip trung
vao ndi luat va ¢b chang ciing chi doi hoi
thém mot chiit kién thitc vé tu phdp quéc t&.
Mii t6i nam 2006, cong phip qudc t&€ méi
gianh dugc ché dimg trong ky thi nay. Thuc
t€ trén cho thay bar exam chinh la nhan t6
quyét dinh noi dung cua chuong trinh giang
day luat vi suy cho cung, nhimg ai muén
hanh nghé luat van phai vugt qua ky thi nay
dé vio hoc tai Vién Nghién cira v Do tao
Luat. Va mudn vugt qua duge ky thi nay, thi
sinh khong can phai dugc dao tao theo mot
chuong trinh giang day qudc t€ hoa hay mot
chuong trinh gidng day mang tinh thuc tién
ma diéu quan trong hon 1a ho cin nim dugc
nhitng ndéi dung va bi€t cich gidi quyét
nhimng cau hoi thuoc pham vi cia dé thi. Néi
cach khdc, chuong trinh dao tao tai cac
truong luat nén duge thi€t k& nhu th€ nao, cé
cdn nang cao tinh thyc tién, tinh quéc t€ hay
khong... thuc ra, hoan toan do noi dung cla
bar exam quyét dinh.

Pay la mét bai todn khé ma Nhat Ban
dang phai duong ddu dé tim ra 1oi giai dap.

13 ¥Xem Masahiko Omura (Sdd), at 46.
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Lam sao dé (im ra su cAn bing gilta yéu can
quéc t€ hod va thuc tién hod chuong trinh
gidng day tai cdc trudng luat véi yéu cdu dao
tao ra nhimg tot nghiép sinh c6 kha nang
vuot qua dugc bar exam dé c6 thé tao dung
nghé nghiép trong linh vic phép luat.

2.2.2. Liéu c6 nén tiép tuc duy tri cdc
khoa ludt song song voi cdc truong ludt?

Khi ma cic trudng ludt ngdy nay da cho
phép céc cif nhén - khong nhat thiét phai la
ctt nhan luat - du thi tuyén sinh va khi ma
trén thuc t€, nhiéu ngudi khong c6 bing cir
nhan luat da vuot qua duge ky thi nay thi vin
dé dat ra 1a liéu ¢6 nén va cé cin phai ti€p
tuc duy tri cdc co sd dao tao cit nhan luat.

Cé ¥ kién cho rang b6n nam hoc tai khoa
luat khong da sic trang bi ki€n thic va k¥
nang cho céc clt nhan luit vi vay ho cin phai
hoc thém hai nam nifa tai trudng ludt dé c¢6
duoc nhimg k¥ ning cdn thiét'. Tuy nhién, ¥
kién trén s& vip phai b€ tic khi phai 1y giai tai
sao cac truong ludt lai ti€p nhan ca nhimng thi
sinh tring tuyén ma khong hé cé bang ci
nhan luat. Ngay ca khi cdc thi sinh nay phai
hoc ba nam tai trudng ludt thay vi hai ndm
nhu nhitng thi sinh di c6 bing ci nhan luat,
cau héi trén vin khong thé c6 1oi gidi dap
thuyét phuc. Ly do la: néu ba nam dao tao
luat di sifc trang bi ki€n thifc luat cho nhiing
hoc vién chua hé c6 bang clr nhan luat thi tai
sao mot sO hoc vién cin hoc bén nam & khoa
Iuat va thém hai nam & trudng luat.

Ciing ¢6 y kién cho rang, bdn nam hoc
luat & bac dai hoc s& tang thém sic manh
cho cdc céc sinh vién luat dé canh tranh véi
cdc luat su khéc trong twong lai". Tuy nhién
c6 thé thdy, dé tr& thanh luit su, khong nhat
thiét phai hoan tat chuong trinh dao tao cu
nhan luit sudt bon nam tai khoa luat; sinh
vién cé thé lua chon d€ theo hoc tai céc khoa
khic nhu: kinh t&, vat 1y, hoic todn hoc...
Né&u vay, cic khoa luat s€ phai canh tranh véi

" Xem “Reform Plan of Legal Education in Japan™
{8dd).
15 Xem “Refoerm Plan of Legal Education in Japan”
(Sdd).
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cdc khoa khidc bang cdch thiét k€ chuong
trinh dao tao di hdp dan nhitng ai mudn trd
thanh luat su. Néu cac khoa luat khong thé
cung cdp dich vu dao tao hip din, cic khoa
luat s khong thé tén tai lau dai.

H4u hét cdc gido su luat ung ho phuong
dn duy tri hé théng dao tao luat véi bén nam
& bac dai hoc (tai khoa luit) va hai nim &
bac sau dai hoc (tai truong luat) nhung cling
c6 mot s6 ng hd phuong an dao tao cif nhan
bon nam tai mot khoa nao d6 (khoa kinh té,
van hoc, hay vat 1y...) va ba nam & bic sau
dai hoc luét (tai trudng luat, theo kiéu My).
Tuy nhién, cudi cing nhiéu hoc gia vin phai
déng y ring noi dung clua “bar exam” sé
quyét dinh phuong 4n nao 13 diing din'®.

2.2.3. Liéu cé nén duy tri su tén tai cia
cdc truong ludt song song voi Vién Nghién
citu va Dao tao ludt?

Téi nay, cac trudng luit véi chitc nang
dao tao ra nhimg ngudi hanh nghé luat da
budc vao hoat dong dugc nira thap ky nhung
Vién Nghién ciru va Dao tao Luat van tiép
tuc ton tai véi tu cach 1a co s& day nghé cudi
cung trong hé théng dao tao luit cua Nhat
Ban. Mac di ca trudng luat v Vién déu 1a
nhimg co s& day nghé nhung chuong trinh
giang day cta trudng luat dudng nhu dat sinh
vién vao bdi canh rong hon rat nhiu va ¢6 1€
vi vay khong mang tinh chuyén sau nghé
nghiép bang chuong trinh dao tao cia Vién.
Vi du, nhiéu trudng luit di tao co hoi dé
sinh vién c¢6 duge kinh nghiém quéc té nhu
cho phép hoc vién ding ky hoc mot s6 mon
hoc & céac co s& dio tao luat & nuéc ngoai;
hoidc cho hoc vién tham gia vao chuong trinh
hoc heé & co s& dao tao luit ngoai nudc; hoac
thi€t k& nhiing chuong trinh giang day chung
véi cdc trudng ludt nudc ngoai; hoac té chic
nhitng dot thuc tip tai cdc 16 chitc qudc 1€;
hodc khuyén khich viéc trao déi sinh vién,
giang vién gilta cdc co s dao tao luat ¢ Nhat
Ban va & nudc ngoai. ..

% Xem “Reform Plan of Legal Education in Japan”
(8dd).

XU HUONG MOI TRONG PAO ...

Nguge lai, chuong trinh day nghé cha
Vién dugc thiét k&€ véi nhitng cua hoc thong
qua thyc hanh, nic dit hoc vién vao cong
viéc thuc té€ trén nhimg Iinh vuc khic nhau
cua nghé luat. Chuong trinh dao tao nghé
luat méi cha Vién bit ddu dua vao 4p dung
tit ndm 2006 gém ba giai doan dién ra trong
mot nam"’. Giai doan mot 14 giai doan dao
tao chuyén nganh (field-specific training)
kéo dai tam thang, duoc ti€én hanh doi véi
timg hoc vién. Hoc vién s€ hoc viéc tai Toa
an c4p quan, Vién cong t6 cdp quan va 0 doan
ludt su nao d6 trong nuée. G nhimng noi nay,
ngudi hoc viéc s€ hoc théng qua nhimg vu
viéc cu thé d€ 14y kinh nghiém thuc tién tr
nhitng ngudi hanh nghé ¢6 kinh nghiém. Ho
s& hoc viéc vé tranh tung dan sy, hinh su, vé
cong viéc clia cong to va cla luat su bao chira.
Trong linh vuc hoc nghé xét xitr, ngudi hoc
viéc tham du phién toa, quan sdt cong viéc
cia Thdm phén, trac d6i ¥ kién véi Tham
phdn vé€ phan quyét, vé bién ban phién toa;
tap soan thio vin ban cin thiét cho phién toa
réi xin ¥ kién nhan xét cia Tham phdn...
Trong linh virc hoc nghé cong t6, ngudi hoc
viéc s& nghién citu lai hé so diéu tra cic vu
viéc hinh sy (thu thap ching ci, chat vin nghi
pham va nhan chiing) va tham du phdn tranh
tung ciia cong t8 vién... Trong linh vuc hoc
nghé bao chita, hoc vién tham gia soan thio
nhiéu loai vin bdn khic nhau dé xin ¢.kién
nhan xét cha lut su, réi ching kién cac hoat
dong khac cia doan luat su dudi su hudng
dan ctia mot luat su thuc hanh.

Giat doan hai 12 giai doan dao tao tuy
chon (optional field training) kéo dai hai
thang. Trong giai doan ndy ngudi hoc viéc
duge tu lya chon dé hoc nhitng gi ma du dinh
nghé nghiép tuong lai cla ho doi hdi. Day 1a
giai doan tao co hoi cho hoc vién dio sau
thém nhimg gi ho da hoc dugc ¢ giai doan
mot. Ngudi hoc viéc ¢6 thé thuc tdp & céc
cong ty ludt, cac Toa an, Vién cong t6, Doan
ludt su hoac tai bit cit co s& nao c6 hoat dong
gén giii v6i cong viéc clta cac t6 chuc trén.

'7 Sau khi cic trudmg luat ra ddi, thdi gian hoc nghé &
Vién da gidm tir hai nim xuéng cdn mdt nam.
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Giai doan ba 13 giai doan dao tao tap
trung kéo dai hai thing, dugc ti€n hanh tai
Vién Nghién cdu va Dao tao Luat nhim bé
sung kinh nghiém hoc vién da tich luy duoc
thong qua giai doan dao tao chuyén nganh va
huéng dén hoc vién vé chudn muc hanh nghé
luéat théng qua viéc dao tao da niang. Khod
dao tao nay 16 chifc trén nam linh vic: tranh
tung dan su, tranh tung hinh su, cong td, bao
chira trong vu kién dan su va bién ho trong
vu 4n hinh sy dudi sy diéu hanh cia nim
gido su giang day mot trong nam chuyén
nganh trén. Cic hoc vién s€ hoc soan thao
vin ban trén co s& st dung bién ban cla vu
viéc ¢d thuc. Cac van ban nay s& duge céc
£ido su xem xé€t va binh luan. Cac hoc vién
ciing ¢4 co hoi dé thdo luan v6i nhau vé cic
vin ban minh d3 soan thao.

Két thiic ba giai doan dao tao trén, ngudi
hoc viéc s€ tham du ky thi ddnh gia t6t nghiép
va sé& két thiic khod dio tao néu thi db.

Ly giai vé su cédn thiét clia giai doan hoc
nghé tai cic trudng luat nhu diéu kién tién
quyét dé€ thi sinh tham du bar exam, c6 hoc
gia da vi nghé luat véi nghé y, 1a nghé ma
kién thitc vA nang luc clia ngudi hanh nghé
c6é anh hudng truc ti€p téi su song con cua
con ngudi. Hoc gid nay cho ring mac di luat
khong ludn luén anh hudng téi su séng va
cdi chét clia con ngudi nhung chic chan sé
anh hudng t6i cudc séng va su tr do cha con
ngudi, 1a nhitng gid tri quan trong nhét trong
thé gidi ngay nay. MOt ngudi bi tuyén la
pham t6i bdi m6t thim phdn dugc dao tao
véi chat lugng thip sé 14 mot tham hoa. Cude
sOng cha ngudi d6 s€ gan lién véi ban cdo
trang - mot vét nho trong sudt cudc doi.
Nhimng thiét hai vat chat va tinh thdn tuong ty
ciing c6 thé thdy trong trudng hop vu 4n dan
su. Vi I& d6, chat luong cia Thidm phén va
luat su can duge bao dam khong phai chi
thong qua thi tuyén ma phai thong qua toan
bd qud trinh d&o tao luat'®.

Nhitng gi dién ra & Nhat Ban cho thay
Nhat Ban dd va dang cai cich hé théng dao

'* Xem “Reform Plan of Legal Education in Japan”
(Sdd).
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tao luat, mot mat, nhim 1am cho hé thdng dé
tuong thich véi xu thé dao tao luat & nhiéu
nude phat trién nhuw: My, Uc, Canada...
nhung, mat khdc, van ti€p tuc duy tri nhiing
nét riéng biét ciia Nhat. D6 1a su t6n tai cla
Vién Nghién cidu va Dao tao Luat, khau cudi
cing ma ngudi muén hanh nghé luat phai
kinh gua, khau khong thé thi€u trong quy
trinh dao tao luat dé ddm bao chit luong cla
giGi hanh nghé luat.

3. MOT VAI GGI MO CHO VIET
NAM TRONG TIEN TRINH POI MOl
DAO TAO LUAT

Thuc t&€ cho thdy, cai cidch dao tao luat &

‘Nhat Bén it nhiéu bi chi phéi b&i bar exam,

vi vay dd khong dat duge mot s6 muc tiéu du
kién. Tuy nhién, nhiing budc di trong cai
cach dao tao luat ctia Nhat Ban cé thé goi
md& mot s6 vin dé cdn can nhic trong tién
trinh d6i méi dao tao luat & Viét Nam, hién
tai va tuong lai.

3.1. Mot vai goi m& cho déi méi dao
tao luat cia Viét Nam trong thoi gian
trudc mit

Mot 1d can tang thém noi dung gidng
day vé nhitng vin dé mang tinh quéc t&
thong qua viéc tang thém nodi dung giang day
va thdi lugng giang day vé Luat So sdnh va
Luat Qudc t€ trong chuong trinh dao tao cu
nhan luat. Day 1a vdn dé ngudi Nhat da phai
tran tr& va da coi nhu moét bién phip quan
trong dé thuc tién héa va qudc t& héa chuong
trinh gidng day. Mic di mic do thanh cong
trong budc di nay cia ngudi Nhat da it nhiéu
bi chi ph6i b&i bar exam nhung c6 thé thay,
bing viéc sit dung bién phap nay, ngudi Nhat
da khang dinh mot trong nhiing muc tiéu clia
déi méi dao tao luét la ddp ing yéu ciu cla
xu thé quéc t€ hod va hoi nhap dang dién ra
trén pham vi toan cdu. RO rang, khong thé
phi nhan tinh ding din cia muc tiéu nay
trong d8i mdi dao tao ludt & bét cit qudc gia
nao trén thé gidi ngay nay va Viét Nam
khong phai {a mot ngoai 1. Tuy nhién, c6 [&
Viét Nam s€ thuin lgi hon Nhit Ban trong
viéc st dung bién phap “ting cudng ndi dung
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giang day Luat So sdnh va Luat Quéc & dé
qudc t€ hoa chuong trinh dao tao lut. Ly do
la chuong trinh giang day luét cha Viét Nam
khong bi chi ph6i bdi bar exam nhu cuia
Nhat Ban. Nhu vay, viéc cai cich noi dung
chuong trinh dao tao luat & Viét Nam theo
hudng quéc t&€ hod s& chi con 1 van dé ngay
mot ngay hai, tuy thudc vao su manh dan cia
cdc nha quan ly.

Hai la c¢dn tang tinh thuc tién cho
chuong trinh dao tao clt nhin luit caa Viét
Nam bing cdch dwa them mét s ndi dung
giang day vé k¥ niang hanh nghé luat. Trén
thue t&, Viét Nam ciing giong Nhat Ban &
chd chuong trinh dao tao clr nhan luat qua
coi trong mang ly luan khoa hoc phap ly.
Ngudi Nhat di slta sai bang cdch thanh lap
céc trudng luat kiéu My dé trang bi kién thic
thuc tién cho ngudi hoc nhung lai van tiép
tuc duy tri cdc cog s& dao tao luat truyén
théng cia Nhat Ban. Thuc tién van hanh cic
truong luat d6 cling véi cac co sd dao tao
luat truyén théng trong nira thap ky qua &
Nhat Ban di boc 16 nhimg vuéng mic cin
thdo g&. Vi vay, vin dé dit ra truGc mit
khong phai 1a Viét Nam nén hay khong nén
theo guong Nhat Ban trong viéc thanh lap
cdc trudng luit sau dai hoc kiéu M§ song
song vt cac trudng luat hién hiu; ma cb 1€,
thiét thuc hon 1a cdn ddi méi noi dung giang
day & bac cit nhan luat va dua thém vao
chuong trinh giang day mt s6 k¥ nang hanh
nghé luat co ban. Dé xudt ndy xem ra thiét
thuc, dac biét trong didu kién cic co s& day
nghé luat cia Viét Nam chi cung cdp nhimg
khod dao tao ngan han.

3.2. Goi mé déi vdi van dé ddi mai
toan dién hé thong dao tao luat cua Viét
Nam trong tuong lai

M6 hinh trudng luat sau dai hoc cia My
khong chi gay anh hudng d6i véi ci td he
théng dio tao luat cia Nhat Ban ma con anh
hudng t6i déi mdéi hé théng dio tao luit cla
ca nhitng qudc gia khic trén thé gidi bat ké
nuéc d6 thudc truyén théng Civil Law hay
Common Law. Han Quéc va Trung

YU HUONG MOI TRONG PAO ...

Qudc,®Australia® vid Canada® 13 nhimg vi
du tiéu bi€u. Thuc tién, mo6t mat, di minh
chiing san phdm cia hé théng dio tao luat &
M¥ ddp dng duge khong chi nhu ciu dich vu
phép ly trong nudc ma con di sic cung cip
cdc dich vu phap ly mang tinh quéc t&; mat
khic, khing dinh tinh ding din trong mo
hinh dio tao luit cia M§ truée nhitng thich
thidc cha tién trinh toan cdu hod. Diéu dé ly
gidi tai sao nhiéu qudc gia dd chon mé hinh
dio tao luat cha M§ d€ hoc tap trong thoi
gian gan day.

Thém vao d6, nhimg gi dd va dang dién
ra trong hé théng dio tao luit cia Nhit Ban
khong thé khong 1am chiing ta lién tudng t6i
vi tri va vai trd cha cic co s& ddo tao luat cla
Viét Nam ma truc ti€p la cha cac trudong dai
hoc luat va cdc co s& day nghé luat. Hién tai,
6 Viét Nam, dao tao cit nhan, thac s¥, tién s¥
luat hoc thudc vé chidc nang clia cic trudng
dai hoc luat; con dao tao nghé luat thude chiic
ning cla cdc ¢o s day nghé trong d6 ¢6 Hoc
vién Tu phap. Nhu vy, hé théng dao tao luat
ciia Viét Nam c6 nhiéu diém tuong déng véi
hé théng dao tao luét cha Nhit Ban trude cai
8, ciing gébm cac khoa luat véi chiic nang
trang bi kién thic vé 1y luan khoa hoc phap 1y
cho nguoi hoc va Vién Nghién citu va Dao tao
Luat ciia Nhat Ban vdi chitc nang day nghé.
Nhiing vuéng méic trong dao tao luat cua
ngudi Nhat trudc cai 1o, vi vay, rat cd thé
cling s€ d6i mat véi nguoi Viét Nam.

Ngudi Nhat da giai quyét vudng mac néi
trén bing cach thanh 1ap cic trudng luat kiéu
M§ nhung lai van nuéi ti€c cic co s dao tao
luat truyén thong. Két qua la hé thdng dao tao
luat hién hitu cia Nhiat Ban khong nhimg
khong gat hai duge thanh c6ng ma con bi phé

1° Xem Miyazawa, Setsuo. "American Influence in
Legal Education Reform in Japan, Korea, and
China" Paper presented at the annual meeting of the
The Law and Society Association, TBA, Berlin,
Germany, Jul 25, 2007. http://www.allacademic.com.
0 Xem “The Melbourne D
http://www.jd.law.unimelb.edu.au.

% Xem “legal Education in
http:/fen.wikipedia.org.

Canada”
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phan 13 giy ton kém cho xd hoi ca vé€ thoi
gian va tién bac”. Day c6 18 1a mot bai hoc
hitu ich cho Viét Nam trong tién trinh céi té
hé théng cac co s& dao tao luat sau nay.

Trudc xu huéng déi méi dao tao luat néi
chung cla cic nudc trén thé gidi va trude kinh
nghiém cta Nhat Ban, vé lau dai, mot vdn dé
ma Viét Nam ciing nén can nhic 1a liéu c6
nén ti€p tuc duy tri hé théng co s& dio tao
ludt hién hiru; hay nén théng nhat trao chirc
nang dao tao luat cho mot loai co s& dao tao -
cdc trudmg luat sau dai hoc kiéu M§ - chi
tuyén sinh nhimg ngudi di cé bang cit nhan?

Dé giai quyét mot cach thdu ddo ciu hoi
nay, can ra sodt lai toan bd chiic nang cta cic
trudng dai hoc luat va cdc co s& day nghé luat

22 Xem Luke Nottage (Sdd), at 8-10 & 15.
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(goi chung 1 cdc co s dao tao luat); dong
thoi cdn xem xét mot cdch nghiém tic chat
luong san phidm cilia cic co s& dao tao luat
trong théi gian qua, dic biét tir khi Viét Nam
chuyén sang nén kinh t& thi trudng. Viéc 1am
nay s€ giip nha nghién ciu xac dinh mic do
ddp ing yéu cdu xd hoi cla cac san phdm dio
tao. Day 1a van dé 16m, cdn c6 thoi gian dé
nghién citu, khao sit va thu thip thém céc s6
liéu va thong tin cd lién quan tir phia chu sir
dung lao dong trén dién rong. Tuy nhién, bai
viét ndy vin mu6n néu 1én vain dé trén dé kéu
goi cic nha quan 1y dao tao luit, cic nha gido,
cdc nha khoa hoc luat va ca giéi hanh nghé
luat cling chung sic suy ngim dé tim ra 1oi
giai dép thoa déing.

(Tiép theo trang 62 — Hinh phat tit hinh

d6 da tic dong sdu sic t6i phdp luat quéc
gia, dic biét cdc qudc gia ¢6 chuin muc
nhan dao thdp hon chuin muc chung, Tuy
nhién, hién nay vin c6 nhimg gid tri nhan
dao & cac qudc gia con khdc nhau va tham
chi ¢6 diém trdi ngugc nhau. R rang, viéc
bdi bo, duy tri hay tdi dp dung hinh phat tir
hinh chi ¢6 thé giai thich dugc khi chiing ta
thdy dugc rang co sd Kinh 1€ ha tdng ma c6t
16i quyét dinh 12 lyc luong san xudt cia céac
quéc gia con rdt chénh léch. D6 chinh la co
s& dé ching ta ¢4 thé hiéu dugc tai sao cb
quéc gia da xod bo hoan toan hinh phat tir
hinh, c6 quéc gia van duy tri va c¢6 quéc gia
lai tai 4p dung né.

Thir tu, béi tinh khong nhan dao d6i véi
nguoi pham t6i cia hinh phat tit hinh, ma céc
quoc gia dang duy tri hay tai 4p dung loai
hinh phat ndy déu c6 xu hudng gidm s&
lugng nhitng t6i pham c6 hinh phat t& hinh,
¢ quy dinh nhung rat it 4p dung bing cich
quy dinh thém nhiing diéu kién thudc vé
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nhén than ngudi pham t6i, thudéc vé hanh vi
pham toi... théng qua d6 nhim giam dén
miic t0i da mirc do dp dung loai hinh phat
nghiém khéc nay.

Nhu viy, hinh phat tit hinh va nguyén
tic nhan dao trong Luat Hinh su 13 hai hién
tuong xi hoi thudc thugng tdng kién tric, tic
la nhitng hién tuong ciing day, vi vay ¢ anh
huéng 14n nhau. Béi 14 hai hién tugng X3 hoi
ciing day nhung khic nhau vé€ ban chit nén
viéc bai bo hinh phat tit hinh, khong con
nghi ngd gi nita, 12 xu thé khong thé dao
ngugc bdi viéc 1am d6 hoan toan phi hop véi
nhin dao néi chung va nguyén tic nhan dao
trong Luat Hinh su néi riéng, b&i xa hoi loai
ngudi di, dang va sé phat trién theo xu
hudng nhan dao hod cidc quan hé xa hdi, bdi
moi quéc gia déu mong mudn va hodn toin
c6 thé 1am dugc mot khi t4t c& moi quéc gia
trén thé gidéi déu manh vé co s& kinh t€ ha
tdng do lyc lugng sdn xuidt 16n manh cha
timg quéc gia quyét dinh.



