
VAN DE AP DUNG BIEN PHAP CUONG CHE HANH CHINH 
DOI VOl NGUOl CHUA THANH NIEN 

Vii Thu* 

AS p dung bien phap cudng che nha nudc 
Lddi vdi ngudi chua thanh men du dudi 

hinh thire, miic do nao thi bao gid cung la 
didu het sire khd khan va cd trong ay ca ndi 
ban khoan va nidm dau ciia xa hdi. Nd chung 
td rang vao mgt itic nao dd, trong mdi trudng 
nao dd, vdi ngudi cu the nao dd, gia dinh, xa 
hdi, nha trudng da bat luc trong viec giao due 
hg. Va, bien phap cudng che nha nudc (bien 
phap xir ly cudi ciing) da phai dugc sir diing. 
Ddi vdi ngudi chua thanh nien, tren budc 
dudng di ddn trudng thanh vdi nhung sdc ndi. 
bdng hot thi viec phai chiu bien phap cudng 
chd nha nudc ludn la mgt su khdi dau chang 
nen cd, cd thd dd lai an tugng khdng hay gl 
trong nhidu nam sau nay. VI, cudng chd nha 
nudc chang the la cai cd thd dua. Nd khdng 
phai gl khac hon la bcw tuc co td dure cua 
Nha nudc dugc ap dung trong cac hoan canh 
dac biet ciia ddi sdng xa hgi. Vdi mgi trudng 
hgp, nd ludn thd hien su nghiem trgng hon rat 
nhidu so vdi cudng chd do xa hdi thuc hien 
(nhe la su mang md, xau hon la roi vgt...). 

Bai viet nay dd cap viec ap dung cudng 
che hanh chinh (mgt trong cac dang cudng che' 
nha nudc) ddi vdi ngudi chua thanh nien. Day 
la van dd dang dat ra trong qua trinh xay dting 
Luat Xir ly vi pham hanh chinh hien nay. 

Theo Nghi quyet vd Chuong trinh xay 
dung luat, phap lenh nam 2009 va bd sung 
chuong trinh xay dung luat, phap lenh ciia 
Qud'c hdi nhiem ky khoa XII (2007-2011) thi 
tai ky hgp thii 6 (du kien vao thang 10 nam 
2009), Luat Xii ly vi pham hanh chinh la mgt 
trong sd hai luat thudc chuong trinh du bi 
(Didu 2). Ttr day, mgt dd cuong so bg du thao 
Luat Xir ly vi pham hanh chinh dang dugc 
thao ra, trong dd cd cac quy dinh vd xir ly 
hanh chinh ddi vdi ngudi vi thanh nien. 

PCS. TS. Luat hoe. Vien Nha nudc vii Phdp luat. 

Nhu chiing ta biet, hien nay. viec ap dung 
cac bien phap xir ly hanh chinh ddi vdi ngudi 
chua thanh nien dang dugc ap dung theo Phap 
lenh Xir ly vi pham hanh chinh nam 2002 da 
dugc sira ddi (va trong cac nghi dinh cu the 
hoa Phap lenh). Trong Phap lenh, cac quy 
dinh vd ap dung cac bien phap xir ly hanh 
chinh ddi vdi ngudi chua thanh nien dugc quy 
dinh liii rac trong nhidu didu cua Phap lenh: 
quy dinh ngudi chua thanh nien la ddi tugng 
bi xir ly vi phiim hanh chinh tai Didu 6, quy 
dinh \'d xir ly ngudi chua thanh nien vi pham 
himh chinh d Didu 7, quy dinh ve viec dua 
ngudi chua thanh nien vao trudng giao dudng 
trong Dieu 23, v.v. Trong Du thao Luat Xir ly 
\i pham hanh chinh, cac nha soan thao da 
danh mgt chuong rieng (du kien la Chuong II) 
quy dinh vd xir ly hanh chinh ddi vdi ngudi 
chua thanh nien. Day la hudng quy dinh tap 
trung hon vd xir ly hanh chinh ddi vdi ngucti 
chua thanh nien, khac vdi each quy dinh kha 
tan miin trong Phap lenh Xii ly vi pham hanh 
chinh hien nay. Vdi 12 didu ciia Chuong II 
dugc soan thao, Du thiio da dd cap nhirng van 
dd CO biin vd xir ly hanh chinh ddi vdi ngudi 
chua thanh nien: 

- Nguyen tiic xir ly; 
- Quan diem ap dung cac bien phap hanh 

chinh; 
- Cac hinh thiic xir phat; 
- Cac bien phap xir ly hanh chinh (dua 

vao trudng giao dudng, giao due tai xa, 
phudng, thi tran...); 

- Thdi han dugc coi la chua bi xir ly vi 
phiim hanh chinh; 

- Viec ap dung bien phap tam gitr ngudi 
theo thii tuc hanh chinh... 

Trong dd, cac nha soiin thao da dieu 
chinh phap luat vd xir ly hanh chinh ngudi 
chua thanh nien theo quan didm: 

Thu nhd't, sir dung nhtJng yeu to tich cue, 
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hgp ly trong phap luat hien hanh ve xir ly hanh 
chinh ddi \'di ngudi chua thanh nien, loai bd 
cac quy dinh, bien phap ma theo cac nha soan 
thao la khdng thich hgp (tinh ke thira). 

Thir hai. thd hien rd ret trong cac quv 
dinh xir ly ngudi chua thanh nien ndi dung 
Cdng udc qud'c te \'d quydn tre em da dugc 
nudc ta phe chuiin ngay 20 thang 2 nam 1990. 
ddng thdi can nhac, tiep thu gdp y ciia Van 
phdng Quy nhi ddng Lien hiep qud'c (Unieef) 
till Viet Nam vdi nhidu kinh nghiem xir ly 
hanh chinh ddi vdi ngudi chua thanh nien d 
nhidu qude gia. 

Duong nhien, dd la cac quan diem dung. 
Tuy nhien, xir ly hanh chinh ddi vdi ngudi 
chua thanh nien la van dd het sire phire tiip. Vl 
vay, ben canh cac quy dinh cd dugc su thdng 
nhat cao, hgp ly cdn cd nhting van dd can dugc 
trao ddi. Sau day, chiing ta cting xem xel mgt 
sd didm dang chu y vd xir ly hanh chinh ddi 
\'di ngudi chua thanh nien trong Chuong II ciia 
du thiio Luat Xir ly vi pham hanh chinh. 

Trudc hdt, can xae dinh rd vi pham phap 
luat do ngudi chua thanh nien thuc hien bi ap 
dung bien phap cudng chd hanh chinh la vi 
pham gl, ttr dd mdi cd the nhiin thirc va sir 
dung diing dan bien phap cudng che hanh 
chinh tuong u'ng. Quay trd lai xem xet qua 
trinh xay dung phap luat vd ap dung cac bien 
phap cudng chd hanh chinh ddi vdi vi phiim 
phap luat d nudc ta. Ngay 7 thang 12 nam 
1989, Phap lenh Xir phiit hanh chinh dugc ban 
hiinh tren co sd phap didn hoa cac quy dinh 
trong cac van ban phap luat don hanh ve xir 
phat vi pham hanh chinh. Trong Phap lenh 
nay, cac nha lam luat da quy dinh cac bien 
phap cudng chd hanh chinh (chu yeu lii phat 
hanh chinh) ap dung chi da'\ va'i loiii y\ pham 
phap luat la vi pham hdnh chinh. Ngay 19 
thang 7 nam 1995, tire lii sau khoiing sau nam 
rudi, Phiip lenh Xir ly vi phiim hanh chinh 
dugc ban hiuih dd thay thd Phap lenh Xir phiit 
vi pham hanh chinh. Trong Phiip lenh nay, 
ngoai bien phiip dugc ap dung chii ydu la phat 
hanh chinh cdn quy dinh \'d cac bien phap 
cudng chd hanh chinh khiic nhu giao due tiii 
xa, phudng, thi triin, dua vao trudng giiio 
dudng; quiin chd hanh chinh... Do dd, ciic vi 

pham phap luat ma Phap lenh ap dung cac 
bien phap cudng che hanh chinh khdng chi la 
vi pham hanh chinh. Chang han, ddi tugng 
chua thanh nien dugc dua vao trudng giao 
dudng cd thd la ngudi ttr du 12 tudi den dudi 
14 tudi thuc hien hanh vi cd dau hieu ciia mgt 
tdi pham rat nghiem trgng hoac dac biet 
nghiem trgng quy dinh tai Bd luat Hinh sir; 
ngudi ttr du 12 tudi den dudi 16 tudi thuc hien 
hanh \i cd dau hieu ciia mgt tdi pham it 
nghiem trgng hoac tdi pham nghiem trgng quy 
dinh tai Bg luat Hinh sir ma trudc dd da hi ap 
dung bien phap giao due tai xa, phudng, thi 
Iran hoac chua bi ap dung bien phap nay 
nhung khdng cd not cu trii nhat dinh.. Ddi vdi 
cac ddi tugng nay, cac vi phiim phap luat cua 
hg rd rang khdng the gpi Id vi pham hanh 
chinh dugc. \i nhting ngudi nay thuc hien hanh 
\ i vi pham quy dinh ciia phap luat hinh sir. 
Hon the. trong nhtrng trudng hgp nhai dinh, 
khdng thd ggi mgt hanh vi vi phiim quy dinh 
cua phap luat do ngudi chua thanh nien thuc 
hien dai loiii nhu vay la \'i phiim phap luat theo 
nghia thdng thudng, vi neu ggi la vi pham 
phap luat thi cdn thidu ydu to cau thanh ciin 
thiei \e mat chu thd. Miit khiic, neu xem viec 
ap dung cac bien phap nhu giao due tai xa, 
phudng, tin tran, dua vao trudng giao dudng la 
cac bien phap quy dinh ddi vdi cac vi phiim 
hanh chinh thi qua that ngudi ta phai di den 
nhiin dinh rang vi phiim hanh chinh d Viet 
Nam bi iip dung cac bien phiip het stifc nghiem 
khac. Cho nen, ten ggi ciia Phap lenh la Phap 
lenh Xir ly vi pham hanh chinh la ten ggi xet 
\'e thuc chai chi cd tinh chai quy udc. Rd rang 
lii cac nha lam luat da cd sir dung bien phap 
cudng chd hanh chinh de ap dung ddi vdi 
nhung ngudi thuc hien hanh vi vi pham phap 
luat hinh sir, do dac didm cua chii the thuc hien 
hanh \ i dd. Neu khdng tha'y dugc tinh quy udc 
trong ten ggi Phap lenh thi se gay hieu lam 
rang tai Cii cac bien phap cudng che hanh 
chinh dugc ap dung trong Phap lenh la ap 
dung cho cac \'i phiim hanh chinh. 

Trong viec soan thao Luat Xir ly vi pham 
hanh chinh hien nay, neu van lay ten ggi cd 
tinh quy udc nhu vay thi khi di vao cac phan 
cu thd nen quy dinh chi tiet hon, khdng viet 
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theo ldi quy udc dd. Cu the la, khdng nen 
viet: "Chuong... Nhung quy dinh ddi vdi 
ngudi chua thanh nien vi pham hanh chinh", 
trong khi tai Didu (1)' cd ndi ddn xir ly hanh 
chinh ddi vdi ngudi chua thanh nien thirc hien 
hanh vi vi pham phap luat hinh sir ("ngudi tir 
du 14 tudi ddn dudi 16 tudi thuc hien hanh vi 
cd dau hieu ciia mgt tdi pham it nghiem trgng 
hoac tdi phana nghiem trgng quy dinh tai Bd 
luat Hinh su"...). Nen chang viet theo ldi 
khdng xae dinh cu thd vi pham nhu da ed y 
kien dd nghi: "Chuong... Nhtrng quy dinh vd 
xir ly hanh chinh ddi vdi ngudi chua thanh 
nien vi pham phap luat "? O day cting can ndi 
them rang tai didm b cua Didu (l)...vie't rang 
bien phap xu ly vi pham hanh chinh khdc 
(ham y chi cac bien phap nhu dua vao trudng 
giao dudng...) ap dung ddi vdi ngudi chua 
thanh nien vi pham la ngudi ttr du 14 tudi den 
dudi 16 tudi thuc hien hanh vi cd dau hieu 
cua mgt tgi pham it nghiem trgng hoac tdi 
phiim nghiem trgng quy dinh tai Bd luat Hinh 
su la khdng that chinh xae. Day chi la bien 
phap xir ly hanh chinh (chinh xae hon la 
cudng chd hanh chinh) ap dung ddi vdi ngudi 
chua thanh nien thuc hien hanh vi cd dau hieu 
tdi pham, khdng phai la vi phiim hanh chinh. 
Cac quy dinh tiii cac dieu khac khi sir dung 
khai niem "ngudi chua thanh nien vi phiim 
hanh chinh" hoac "vi pham phap luat hanh 
chinh" cung can chu y sir dung cho thich hgp. 
Dd cd the la vi phiim phap luat hinh su. 

Didu (2) cua du thiio quy dinh cac 
nguyen tac xir ly ddi vdi ngudi chua thanh 
nien vi phiim hanh chinh vdi bdn khoan. Tinh 
than CO biin ciia Didu nay la ap dung bien 
phap cudng chd hanh chinh ddi vdi ngudi 
chua thanh nien phiii tinh den dac didm ciia 
ddi tugng ap dung dd ap dung cho thich hgp 
va ap dung phiii quan tam den "Igi ich td't 
nhat ciia ngudi chua thanh nien" va phii hgp 
vdi Cdng udc qud'c td vd quydn tre em. Trong 
Didu cd nhtJng quy dinh dd dugc xa hdi ddng 
tinh nhu khdng ap dung \'di ngudi chua thanh 
nien bien phap kidm didm trudc cgng ddng 

' Cac thu tir diiu trong ngoae dugc hiiu la cac nha soan 
thao xep theo thir tu chi d du thiio Chuong II. 

dan cu. Bien phap nay trong thirc tidn chua 
chac da gay ke't qua td't. Trai lai, vdi ngirdi 
chua thanh nien dang trong qua trinh tu khang 
dinh minh, dd gay cho hg Idng tu ai, phan ting 
tieu cue va ggi nen each lam xua cQ khdng ai 
mudn nhac ddn; ap dung bien phap tam gitr 
ngudi theo thu tuc hanh chinh chi dugc ap 
dung khi khdng cdn bien phap nao khac va chi 
ap diing trong thdi gian ngan nhat cd the; kha 
nang cd the midn xir phat hanh chinh hoac ap 
dung cac bien phap xir ly khdng chinh thii'c, 
v.v. Cd thd khang dinh, tu tudng xir ly hanh 
chinh ddi vdi ngudi chua thanh nien the hien 
trong cac nguyen tac nhu tren vd co ban la 
diing hudng. Tuy nhien, quy dinh vd muc dich 
xir ly hanh chinh ddi vdi ngudi chua thanh 
nien cung cd nhtJng diem can ban. Khoan 1 
ciia Didu nay viet: " 1 . Viec xir ly ngudi chua 
thanh nien vi pham hanh chinh chu ydu hudng 
den vice phuc hdi, tdi hod nhap cdng dong 
nham giao due, giup dd hg sira chira sai Idm, 
phat tridn lanh miinh va trd thanh cdng dan co 
ich cho xa hdi, loai trir cdc nguyen nhdn va 
dieu kien ddn den hdnh vi vi pham hdnh chinh 
ciia ngudi chua thdnh nien nhdm ngan ngifa 
khd ndng tdi pham hoiic thuc hien vi pham 
khdc". Trong khoan nay can chu y rang quan 
niem viec xir ly vi pham hanh chinh ngudi 
chua thanh nien ma hudng den muc dich de 
ngudi chua thanh nien phuc hoi, tdi hod nhap 
cdng ddng la khdng cd tinh phd quat va gay 
hieu lam rang mgi vi pham phap luat bi ap 
dung cac bien phap cudng che hanh chinh ddu 
la cac vi pham phai dugc xem la rat nghiem 
trgng, ddu la su sai lech chuain den mii'c phai 
phuc hdi, hoa nhap lai vdi cdng ddng. ThiJc ra, 
muc dich ap dung bien phap cudng che hanh 
chinh nhu neu tren chi dting ddi vdi cac vi 
pham phap luat do nhtrng ngudi chua thanh 
nien thuc hien vi pham phap luat hinh sir dugc 
neu trong du thao, nhung ngudi dugc xa hoi 
xem la hu hdng. Nhung day chi la sd rai it 
nhtJng ngudi chua thanh nien vi pham. Tuyet 
diii da sd chi la cac vi pham hanh chinh theo 
dting nghla ciia ttr nay, tiic la cac vi pham 
phap luat trong quan ly hanh chinh nha nudc, 
cd miic do nguy hidm cho xa hdi thap. Noi 
each khac, cac sai pham cua so ddng ngUdi 
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chua thanh nien vi pham hanh chinh khdng 
ddi hdi ddn mirc can phai phuc hdi. tdi hod 
nhap cdng ddng. 

Tie'p ntra, xem xiee xir ly hanh chinh 
(phat hanh chinh, ap dung cac bien phap giao 
due tiii xa. phudng, thi tran; dua vao trudng 
giao dudng...) ddi vdi ngudi chua thanh nien 
khdng cd vai trd hay kha nang Idn den mirc 
dat tdi muc dich "...loai trir cdc nguyen nhdn 
vd dieu kien ddn ddn hdnh vi vi pham hdnh 
chinh ciia itgudi chua thdnh nien nhdm ngan 
ngira khd ndng tdi pham hodc thUc hien vi 
pham khdc ". Nen xem xet lai muc dich nay. 

Dang quan tam hon cii trong du thiio la 
cac quy dinh vd bien phap xir ly hanh chinh 
ap dung ddi vdi ngudi chua thanh nien vi 
pham phap luat. Didu (3) cua du thiio quy 
dinh: "Ngudi chua thanh nien cd hanh vi cd y 
hoac vd y vi phiim cac quy dinh ciia phap luat 
vd quiin ly nha nudc ma khdng phai la tdi 
phiim" bi ap dung mot trong cac hinh thirc xir 
phat sau day: 

1. Ciinh cao; 
2. Phat tidn; 
3. Lao ddng phuc vu cdng ddng". 
Trong ba hinh thdc xir phat ddi \di vi 

pham hanh chinh do ngudi chua thimh nien 
thuc hien tren day, hai hinh thire diiu dang 
dugc quy dinh trong phap luat hien hiinh. Mdi 
bien phap xir phiit cd co che tac ddng rieng. 
Canh cao la bien phap cd tinh chat giao due 
dao dd'c tac ddng hudng den y thirc, tinh ciim 
ciia ngudi chua thanh nien vi pham hanh 
chinh. Phiit tidn la bien phap tac ddng \d mat 
vat chat, bang each khau trir mgt phiin tai siin 
cCia ngudi \i pham. Cii phat tien va ciinh cao 
ddu la cac hinh thuc phat chinh trong he 
thdng cac hinh thirc phiU hanh chinh, mdi vi 
pham hanh chinh chi ap dung mgt trong hai 
hinh thirc nay. Trong dd. phiit tien la hinh 
thii'c xir phat nghiem khac hon ciinh cao. Ddi 
vdi cung mgt vi pham, hinh thuc phat tidn quy 
dinh ddi vdi ngudi chua thimh nien bao gid 
cung thap hon ngudi da thanh nien. Nhu the. 

- Day thirc chat lii vi pham himh chinh theo quy dinh 
trong Phap lenh .Xir ly vi pham himh chinh liicn himh. 

phiit Ciinh cao va phat tidn ddu la nhtrng hinh 
thuc phiit dugc dp dung ddi vdi ngudi chua 
thanh nien \ i pham hanh chinh va vd co ban 
thi khdng cd y kien phiin ddi. Van dd can xem 
xet d day la dd xuat trong du thiio \d bien 
phap xir phiit "lao dgng phuc vu cdng ddng". 

Didu (6) CLia du thao quy dinh lao dgng 
phuc vu cdng ddng gdm hai khoan nhu sau: 

" 1 . Ngudi chua thanh nien bi ap dung 
bien phap budc lao dgng phuc vu cgng ddng 
phai thuc hien mgt sd cdng viec dem lai Igi 
ich cho cdng ddng trong khoiing ttr 10 den 30 
gid lao dgng khdng dugc tra cdng, chap hanh 
trong thdi gian sau thang dudi su giam sat cua 
mgt CO quan, td chirc hoac ca nhan. 

2. Bien phap budc lao ddng phuc vti cdng 
ddng nham muc dich khuydn khich y thirc ve 
gia tri ban than \'a khii nang ddng gdp cho 
cgng ddng ciia ngudi chua thanh nien ma 
khdng dugc mang tinh hoc igt. gay dgc hiii 
nguy hidm cho sue khoe the chai va tinh than 
ciia ngudi chua thanh nien, hoiic lam anh 
hudng tdi thdi gian hgc tap hoac lam vice ciia 
ngudi chua thimh nien va phiii phti hgp vdi do 
tudi va mtrc do phat tridn ciia hg". 

Hai khoan vd bien phap huge lao ddng 
phuc vu cgng ddng tren day cd le da dugc cac 
nha soiin thao tiep thu theo mgt ggi y kinh 
nghiem nudc ngoai. Muc dich ciia bien phap 
dugc ghi till khoiin 2 id rang la rai td't dep, 
nhung de dat dugc muc dich dd thi khdng the 
khdng xem xet than trgng viec sir dung 
phuong tien thuc hien. Cd le vdi bai cir ai 
nghien cu:u lich sir hinh thanh va phat trien 
cLia phap luiit vd \'i phiim hanh chinh nudc ta 
ddu nhd rang, ngay 27 thang 5 nam 1977, Hdi 
ddng Chinh phu da ban hanh Didu le xir phat 
\i canh dugc kem theo Nghi dinh sd 143/CP, 
trong dd cd bien phap xir phat cd ten ggi la 
"phat lao dgng cdng ich". Sau khi Phap lenh 
Xir phiit \'i pham hanh chinh dugc thdng qua 
nam 1989, bien phap nay da bi loiii bd ma 
nguyen nhan chii ydu cua nd la bien phap hiin 
che quyen tu do ciia cdng dan khdng the do 
CO quan hanh chinh nha nudc quydt dinh 
(hoac giiii quydt bang con dudng hanh chinh). 
Ciifra bien phap phiU lao dgng cdng ich da bi 
loai bd \a bien phap dugc ghi trong Du thiio 
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la budc lao ddng phuc vu cdng ddng xet vd 
biin chat thi khdng khac nhau la may. cho du 
budc lao ddng phuc vu cgng ddng cd ve nhe 
hon, linh ddng hon. Chiing ddu la cac bien 
phap cudng che nha nudc dugc ap dung lam 
han chd It nhidu quydn tu do ciia ngudi \i 
pham. Trong bdi canh trudc day, ngudi ta cd 
the ap dung cac bien phap nay. Nhung. trong 
bdi canh nudc ta xay dung Nha nudc phap 
quydn xa hdi chii nghla va toan ciiu hoa thi dd 
la didu khdng nen va khdng thd. Sir hiin che 
quydn tir do cua cdng dan phai dugc xem xet 
bdi toa an, chu khdng thd bang con dudng 
hanh chinh. Mat khac, ndu ap dung bien phap 
budc lao ddng phuc vu cdng ddng ddi vdi 
ngudi chua thanh nien ma khdng ap dung ddi 
vdi ngudi thanh nien thi dd lat la viec tiio ra 
su bat binh dang het sue vd ly (trong khi 
chiing ta dang khdng cd y dinh phuc hdi liii 
bien phap phat lao dgng cdng ich). 

Cung ciin tha'y rang, budc lao ddng phuc 
vu cdng ddng la bien phiip xir ly vi phiim 
hanh chinh nghiem khac hon nhidu so vdi 
phat tidn hanh chinh (xet cii vd miit du luan xa 
hdi). Ddi vdi ngudi chua thanh nien, viec ap 
dting bien phap nay trong tht/c td chua chac 
dua lai ket qua nhu mong mudn. Rai cd thd 
nd se dem lai sir phan ting tieu cue xuat phat 
idng tiJ ai tir phia ngudi chua thanh nien cting 
nhu gia dinh hg. Cho nen, ddi vdi ngudi chua 
thanh nien vi pham hanh chinh, khdng nen sir 
dung bien phap phat budc lao ddng phuc vu 
cgng ddng. 

Nhu da ndi den d tren. ngudi chua thanh 
nien vi phiim hanh chinh (dung hon, theo 
quan diem ciia cac nha soiin thao la thuc hien 
hanh vi vi pham phap luat) cd thd midn xir 
phat hanh chinh, midn ap dung bien phap 
hanh chinh khac dd ap dung cac bien phap xtr 
ly khdng chinh thiic [khoiin 3 ciia Didu (2)]. 
Dd la cac bien phap dugc du kien nhu sau: 

a) Canh cao khdng chinh thire. Bien phap 
nay dugc ap dung trong cac trudng hgp ngudi 
chua thanh nien thuc hien vi phiim hanh chinh 
nhd, trdm cap, danh bac, thuc hien vi pham 
nhd vd an ninh, trat tu, v.v. Canh cao khdng 
chinh thiic tuyen bd ngay tai chd va khdng 
ghi thanh bien biin. Day la didm khac so vdi 

quy dinh vd phat canh cao trong phap luat 
hien hanh. 

b) Giao cha me hoac ngudi giam hd giam 
sat. Vdi viec ap dung hinh thurc nay, ngudi 
chua thanh nien phai cam ket bang van ban 
tuan thu phap luat \'a cha me hoac ngudi giam 
hd ngudi chua thanh nien phai cam ket bang 
\'an ban vd viec se giam sat, chi dan ngudi chua 
thanh nien dd ngan ngira vi pham tiep theo. 

c) Chuydn sang chuong trinh hoa giai. 
Day la bien phap dugc xir ly thdng qua hoa 
giiii tai cdng ddng ap dung cho cac trudng 
hcjp ngudi chua thanh nien ttr dii 14 tudi den 
dudi 16 tudi thuc hien hanh vi vi pham it 
nghiem trgng gay thiet hai khdng dang ke cho 
ca nhan, td chu'c. ngudi tir dii 14 tudi den dudi 
18 tudi thuc hien hanh vi trdm cap nhd, huy 
hoai tai san, vi pham nhd vd an ninh, trat ttr, 
an toan xa hdi, v.v. gay thiet hai khdng dang 
ke cho ca nhan, td chire. Viec chuyen sang 
chuong trinh hoa giiii chi dugc thuc hien khi 
gitra ngudi chua thanh nien va ca nhan, td 
chuc bi thiet hai ddng y giiii quydt van de 
thdng qua hoa giai. Bien phap dugc thuc hien 
bang each ngudi chua thanh nien phai true 
tiep tham gia phien hoa giai, cd sir hd trg ciia 
cha, me hoac ngudi giam hd hoac ngudi dai 
dien hgp phap. 

Trong ba hinh thirc kd tren, ndi la that 
mdi thi khdng phai. Canh cao khdng chinh 
thirc xet vd ban chat tuong ti; nhu hinh thii'c 
dugc ggi la phe binh vdi tu each la bien phap 
phat hanh chinh cd miic do thap nhat trong 
cac hinh thirc phat hanh chinh, dugc sir diing 
trong phap luat hanh chinh nudc ta tdn tai 
trong khoang thdi gian ttr khi Nha nudc ta ra 
ddi ddn nam 1973. Giao cha me hoac ngudi 
giam hd giam sat cting la hinh thiifc khong 
mdi. Trong Phap lenh Xir ly vi pham hanh 
chinh hien hanh da cd bien phap gan nhu vay 
la biio lanh (Didu 50). Vdi bien phap hoa giai, 
cd le day la bien phap mdi ndu chinh thiic dua 
vao quy trinh xir ly vi phiim hanh chinh. Con 
thuc ra thi dau dd trong phap luat va thuc tidn 
ddi sdng cung da cd rdi. Cac bien phap vira 
neu la nhtJng bien phap tuy cd "nhe nhang" 
nhung \'an ham chiira tinh cudng chd nhd nUdc 

(Xem tiep trang 44) 
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dinh bdi cac didu kien kinh te, chinh tri, van 
hoa, xa hdi, nhtrng co sd dam bao tinh kha 
thi cua phap luat. Tuy nhien, dam bao tinh 
thdng nhat ndi tiii cua he thdng phap luat 
ciing la didu kien cho viec thi hanh phap 
luat. VI vay, chting tdi van hy vgng rang, se 
cd su phan biet rd rang hen giiia "bdi 
thudng" vdi "ddn bii" trong cac van ban 
hudng din thi hanh Luat Trach nhiem bdi 

thudng cua Nha nudc trong thdi gian tdi. 
Ngdn ngii chi la hinh thirc, nhung mdi thuat 
ngii ddu chiia dung ndi dung cu the cua no. 
Ngdn ngiJ, thuat ngtr xuat hien khi cd noi 
dung mdi. Trong ndi dung trach nhiem bdi 
thudng nha nudc bao gdm ca "bdi thudng 
thiet hai" va "ddn bu tdn that", la hai hinh 
thiic phap ly can dugc ghi nhan trong cac 
van ban phap luat ciia Viet Nam. 

(Tiep theo trang 34 - Vdn de dp dvtng ...) 

va vd nguyen tac, chiing thich hgp vdi ngudi 
chua thanh nien trong cac trudng hgp nhat 
dinh. Tuy nhien, can xem xet toan dien cac 
khia canh trong viec ap dung cac bien phap 
nay. Cd nen ggi dd la cac bien phap khdng 
chinh thirc khdng, khi nd dugc co quan cd 
tham quydn chinh thire quydt dinh ap dung 
bien phap nay? Xem xet co chd tac ddng den 
ngudi vi pham thi day la nhdm cac bien phap 
tac ddng chira dung nhidu tinh chat dao dii'e, 
xa hdi. Tie'p ntra, trong cac vi pham phap luat 
dugc ap dung bien phap boa giiii, cac vi 
pham, chang han, an ninh, trat tu, an toan xa 
hdi gay thiet hai khdng dang ke cho ngudi 
khac can xem xet hgp ly tuong quan gitra Igi 
ich phdng ngira chung va Igi ich cua ben bi 
gay thiet hai. Hoa giai d day mdi chi la giai 
quyet cd le chu ydu la phan gay thiet hai, 
chua the hien true tiep thai do ciia Nha nudc 
ddi vdi ngudi vi pham an ninh, trat tir... Ne'u 
nhu vay, lieu du luiin xa hdi cd chap nhan 
each giai quyet dd khdng? Mat khac, cung 
nhtrng hanh vi vi phiim nhu vay ma khdng cd 
thiet hai cti thd cho ca nhan, td chiic nao thi 
se cd thd ap dung bien phap gl? 

Trong cac bien phap cudng che' hanh 
chinh nha nudc ap dung ddi vdi ngudi vi 
pham phap luat, "dua vao trudng giao 
dudng" do co quan hanh chinh nha nudc ra 
quyet dinh la bien phap ttr lau da hinh thanh 
hai ludng y kien trai nguge nhau: tan thanh 
va phan ddi. Ddi vdi bien phap nay, trong du 
thao van chua quydt dinh se di theo hudng 
nao va dua ra hai phucng an. Mgt la: 
"Chuyen ddi tucmg thuc hien thdng nhat theo 

phap luat hinh su", tire la khdng xem nd la 
bien phap hanh chinh ntJa. Hai la vln xem 
"dua vao trudng giao dudng" vdi tu each la 
bien phap hanh chinh, nhung quyet dinh thuc 
hien bien phap nay la toa an. 

Rd rang la dua vao trudng giao dudng 
ddi vdi ngudi chua thanh nien trong thdi han 
ttr sau thang den hai nam la bien phap 
nghiem khac. So vdi bien phap canh cao 
trong luat hinh sir thi khdng the nhan dinh 
khac la nang hon nhieu. Bdi le, nd han che 
quydn tu do cua ngudi vi pham trong mgt 
thdi gian dai. Phuong an xem bien phap "dua 
vao trudng giao dudng" la bien phap hanh 
chinh nhung viec quyet dinh ap dung do toa 
an thuc hien la phuong an khd chap nhan ve 
ly luan va thuc tidn. Cd the nao mgt bien 
phap hanh chinh lai do toa an - co quan 
khdng cd chiire nang quan ly hanh chinh nha 
nudc - thiic hien? Va ndu chi do toa an quyei 
dinh thi hg cd thd khieu nai nhu the nao?... 
Khdng nen coi day la bien phap hanh chinh, 
dii dugc quyet dinh theo thu tuc nao. Thich 
hgp hon, nen xep bien phap nay vao bien 
phap thudc phap luat hinh su. Va, neu nhu 
vay thi trong tuong quan gitra cac bien phap 
cudng che hanh chinh ap dung ddi vdi ngudi 
vi pham, cung phai xem xet lai ca cac bien 
phap hanh chinh khac nhu: dua vao co sd 
giao due... 

Didu chinh phap luat hanh chinh vd xir 
ly hanh chinh ddi vdi ngudi chua thanh nien 
vi pham phap luat nhu trinh bay d tren, cdn 
khdng it van dd can phai giai quydt. Bai viei 
nay xin chi neu mgt sd y kien dd tham khao. 
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