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Hd Thi Mai Hien* 

1. Ban chait bdi thudng nha nirdc va 
vain de den bii trong bdi thudng nha nudc 

/ . / . Tien de vd bdn chat boi thudng 
nhd nudc 

Bdi thudng nha nudc la mgt khai niem 
mdi xuat hien va tdn tai trong cac tai lieu 
chinh tri, cac van ban phap ly d Viet Nam 
trong nhtrng nam gan day. Tren the gidi, bdi 
thudng nha nudc cung la mgt pham tru kha 
mdi me va mac dii da trd thanh mgt che dinh 
phap luat trong he thdng phap luat ciia cac 
qud'c gia phat tridn, dan chu, day van la van 
dd cd nhidu quan didm, nhidu each tiep can 
khac nhau. Didu nay xuat phat ttr co sd kinh 
te - xa hdi, tinh chat, vai trd va vi tri dac thti 
cua Nha nudc ciing mdi quan he giua Nha 
nudc, ca nhan va xa hdi. 

Luat Trach nhiem bdi thudng cua nha 
nudc da dugc Qud'c hgi nudc Cong hoa xa 
hdi chii nghla Viet Nam khda XII, ky hgp 
thiir nam thdng qua ngay 18/ 6/ 2009. 

Trong qua tiinh xay dung Luat Trach 
nhiem bdi thudng ciia Nha nudc, viec xae 
dinh biin chat phap ly, chii thd, ddi tugng, 
pham vi bdi thudng nha nudc... la nhung ngi 
dung quan trgng thd hien quan didm chinh tri 
va khoa hgc ciia nha lap phap; ddng thdi la co 
sd cho viec diim bao tinh khii thi cua dao luat. 

Trong cac tai lieu hien hanh, ngoai khai 
niem "bdi thudng" cdn cd khai niem "ddn 
bu". Khai niem "ddn bti" da dugc sir dung 
trong phap luat dat dai Viet Nam: "ddn bu 
giai phdng mat bang". Trong phap luat Nhat 
Ban, Cling vdi Luat Bdi thudng nha nudc, cdn 
cd Luat Den bu hinh sir. 

Vay, cd sir khac nhau giti'a "den bti" vdi 
"bdi thudng" khdng ? Ndu cd thi khac nhau 
d diem nao va gitra chung cd mdi quan he 
nhu the nao? Di co thd lam rd ban chai phap 

• PGS. TS. Luat hoc. Vien Nha nude va Phiip luat. 

ly, pham vi va hinh thu'c ddn bit trong bdi 
thudng nha nudc, trudc hdt can xae dinh rd 
biin chai cLia bdi thudng nha nudc. Trach 
nhiem bdi thudng cua Nha nudc mdi chi 
dugc dat ra ttr dau the ky thir XX cho de'n 
nay. Che dinh nay dugc hinh thanh va phat 
trien gan lidn vdi qua trinh Idn miinh cua 
Nha nudc, su ra ddi cua Nha nudc phap 
quydn va qua trinh dan chii hda; danh dau 
mgt nac thang mdi cua thudc do mdi lien he 
giua quyen luc nha nudc vdi ca nhan. Trong 
thdi ky so khai cua che do nha nudc, phu 
thugc vao ngudn gdc xuat than, con ngudi 
hoac la nhan dugc khii nang tac ddng ien 
quydn luc, nam lay quydn lire, hoac la trd 
thanh ca thd khdng cd quydn gl ma chi mang 
ganh nang nghla vu. Trong chd do quan chu, 
Vua la hien than ciia quydn lire tuyet ddi ban 
phat Igi ich cho than dan ciia minh. Su bat 
binh diing vd mat phap ly giti'a Nha nudc va 
ca nhan la su bidu hien ciia viec han che tu 
do, sir thieu vang dan chii ciia che' do nha 
nudc liic hau, trinh dg van hoa xa hdi thap 
kem. Su thidt lap binh dang vd hinh thiifc 
phap ly la budc ngoat lich sir quan trgng tien 
tdi tu do, tdn trgng quydn con ngudi, md ra 
thdi dai mdi cua sir phat tridn che do nha 
nudc, su ra ddi Nha nudc phap quydn. Binh 
diing d day dugc hidu la binh dang trudc 
phap luat. Nha nudc cd quydn lire nhung Nha 
nudc phai thuc hien quydn lire theo dung quy 
dinh cua phap luat. Quydn lire nha nudc bi 
gidi hiin bdi phap luat. Nhu vay, binh dang 
ve mat phap ly la tidn dd quan trgng dau tien 
dd hinh thanh chd dinh trach nhiem bdi 
thudng CLia Nha nudc. Didu kien tiep theo 
cho su ra ddi che dinh Bdi thudng nha nudc 
la su "trudng thanh" cua Nha nudc dd trd 
thanh mgt chii thd dgc lap, mgt phap nhan, 
mgt thiet che chinh tri - phap ly nam trong 
tay quydn lire cdng dd quiin ly xa hdi. Va 
tien dd quan trgng thiif ba la Nha nudc tu gidi 
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han quydn luc ciia minh bang phap luat. Do 
dd, Nha nudc cd thd phai ganh chiu cac loai 
trach nhiem phap ly do luat dinh, trong dd cd 
trach nhiem bdi thudng thiet hiii. Nha nudc 
thuc hien quydn \uc cdng dd quiin ly xa hgi 
nham can bang \'a biio ve quydn \'a Igi ich 
cdng ddng, xa hdi va Igi ich rieng tu, Igi ich 
ca nhan cdng dan. Nha nudc la mgt chit thd 
dac biet nhung khdng thd nhan danh quydn 
lire cdng dd cd thd diing tren hoac coi 
thudng, bd qua Igi ich ciia ca nhan con 
ngudi. Nguge \ai. Nha nudc phiii tdn trgng 
Igi ich cua con ngudi. 

Nha nudc phap quydn la Nha nudc ma 
mgi hoat ddng cua nd phiii chiu su didu 
chinh etia phap luat. Mgt trong nhung dac 
trung, thugc tinh co biin ciia Nha nudc phap 
quydn la su thugng tdn cua phap luat. \a 
phap luat dd cd muc tieu biio ve quydn xa Igi 
ich CLia con ngudi. Trong Nha nudc phap 
quydn, gitra Nha nudc va ca nhan cd mdi 
quan he gan bd tuong hd. Nha nudc cd nghla 
vu biio dam cac quydn va tiJ do ciia cii nhan; 
ddng thdi ca nhan phiii thu'c hien nghla vu 
cua minh ddi vdi Nha nudc, \'di xa hgi \ii \'di 
cac ca nhan khac. Tinh cudng che ciia phap 
luat la CO sd diim bao cho cac chit the phai 
thuc hien nghla vti cua minh, the hien trong 
CO che didu chinh phap luat tdn tai he thdng 
cac loiii trach nhiem phap ly, trong dd cd 
trach nhiem bdi thudng thiet hai (mgt loai 
trach nhiem phap ly mang tinh chat dan su). 

Cho de'n nay, trong gidi luat hgc \'an 
chua cd quan didm thdng nhai \'d biin chai 
cua quan he phap luat bdi thudng nha nudc'. 
Mgt so ngudi cho rang day la quan he hanh 
chinh. Mgt sd khac thi cho rang day la quan 
he phap luat dan sir. 

Ndu xem xet dudi gdc do co chd didu 
chinh phap luat thi triich nhiem bdi thudng 
'nha nudc la trach nhiem phap ly trong ITnh 

' PGS. TS. Duong Dilng Hue. "Nhfrng van d6 cdn cd y 
kien khiic nhau trong Du thao Luat Bdi thudng nhii 
nudc ". Tiip chi Diin chii \ it phiip luat. .sd 4/2009. 
- 0 nhirng qud'c gia ed su phiin biet luat Cdng \a luat 
tu. thi trach nhiem bdi thudng nhii nude la ITnh vuc 
ciia luat cdng. 

\'Lrc cdng quydn. Nhung didu dd khdng anh 
hudng de'n ban chat phap ly ciia trach nhiem 
bdi thudng nha nudc. 

Theo nguyen tac chung, trach nhiem bdi 
thudng nha nudc dugc dat ra khi cd hanh vi 
trai phap luat ciia cdng chiic khi thi hanh cong 
xoi gay thiet hai cho ai dd. Trong he thdng 
phap luat, cac hinh thiic trach nhiem phap ly 
bao gdm: trach- nhiem hanh chinh, trach 
nhiem hinh su, trach nhiem dan sir va trach 
nhiem x'at chat (ky luat). Ngoai ra, trong Nha 
nudc dan chu, Nha nudc phap quydn, trach 
nhiem chinh tri cung dugc quy dinh trong 
hien phap. Cac hinh thu'c trach nhiem phap ly 
nay dugc ap dung tuy thudc vao hanh vi vi 
pham CLia cac loai chii the khac nhau trong 
cac quan he phap luat khac nhau: Luat cdng, 
luat tu. luat ndi dung, luat hinh thirc. Tuy 
nhien, mdi hinh thirc trach nhiem phap ly nay 
dti ap dung vao cac quan he nao: Cdng hay tu, 
ngi dung hay hinh thtic thi ban chat phap ly 
cua nd van khdng thay ddi. Xet vd biin chai, 
Nha nudc nhan trach nhiem bdi thudng khi 
ngudi thi hanh cdng vu cd hanh vi trai phap 
luat gay thiet hai cho ngudi thir ba thi trach 
nhiem dd chi cd the la trach nhiem dan sii. 
Trong trach nhiem hanh chinh va trach 
nhiem hinh su cting cd cac bien phap tai san. 
Nhung dd la nhtrng bien phap tai san mang 
tinh xir phat. trirng tri. Ne'u cho rang bdi 
thudng nha nudc la trach nhiem hanh chinh 
thi phiii chang Nha nudc tu xir phat hay tu 
trirng tri chinh minh? Ngay nay, cac hinh 
thire trach nhiem phap ly trong ITnh vuc cdng 
quydn dugc dat ra theo xu hudng md rgng 
va ngay cang tang cudng la sir the hien xu 
thd phat trien ciia dan chu, cua Nha nudc 
phap quydn. Vd nguyen tac, cac chii the 
quan he phap luat ddu cd quydn va nghla vu. 
Tuy nhien, chu thd cdng quydn khac vdi chii 
thd tu quydn d chd, chii thd cdng quydn co 
quydn luc rdng Idn va da diing, nhung quyen 
luc dd la do ngudi khac (Nha nudc, nhan 
dan) trao cho. Khi chii thd thuc hien cdng vii 
la nhan danh cdng quydn. VI vay, can phan 
biet tu each chii thd cdng quydn vdi chinh cii 
nhan ngudi thuc hien cdng vu. Sir phan biet 
nav dd xae dinh chit thd chiu trach nhiem 
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phap ly trong quan he bdi thudng thiet hiii do 
hanh vi trai phap luiit gay ra. Neu quvdn luc 
nha nudc la tuyet ddi thi Nha nude khdng 
phiii chiu trach nhiem gl ca. Neu quydn luc cd 
gidi hiin thi khi \'ugt qua gidi hiin. hoac trong 
gidi ban nhung gay thiet hai cho ngudi khac 
trai phap luat thi phiii bdi thudng. Trong thuc 
te, viec phan biet "riii ro nghd nghiep" vdi su 
thieu trach nhiem, ed y lam trai hay quan lieu, 
lam dung... la khdng dd dang. 

Trach nhiem bdi thudng thiet hiii la mgt 
loiii trach nhiem tai san. trach nhiem dan su. 
Phap luat ciia cac qude gia ddu quy dinh loiii 
trach nhiem nay. Tuy nhien, viec ap dung 
chu yeu chi lien quan den chii the tu quydn. 
Chii thd cdng quydn chi chiu trach nhiem 
trong mgt sd trudng hgp han che, hoac chi 
chiu trach nhiem thay the mang y nghla 
chinh tri. Tuy nhien, theo chting tdi, trach 
nhiem chinh tri cua cac chu the cdng \'LI 
cting la mgt loai trach nhiem phap ly dac 
thti. Viec ap dung cung mgt luc nhidu loiii 
trach nhiem phap ly cd thd xiiy ra, nghla lii 
ap dung tiiich nhiem chinh tri khdng phiii lii 
CO sd dd mien ap dung trach nhiem bdi 
thudng thiet hai (trach nhiem dan su). 

Viec gay thiet hai do hanh vi trai phiip 
luat ciia ngu'c)! thuc hien cdng vu la co sd 
phiit sinh nghla \'u (liiich nhiem) bdi thudng 
nha nudc. Vl \iiy, chiing tdi cho rang bdi 
thudng nha iiucic la quan he nghla \'u ngoai 
hgp ddng mang tinh dac thu, lii trach nhiem 
bdi thudng thiet hiii ngoai hgp ddng. Bdi 
thudng nhii nude la mgt trudng hgp diic thii 
cua trach nhiem bdi thudng thiet hai ngoiii 
hgp ddng thd hien d chd nghla \'u (triich 
nhiem) nay phiit sinh do himh \'i trai phiip 
luat CLia cdng chuc trong quii trinh thirc thi 
cdng vu. 1 inh chiii dî c thti ciia cdng vu se la 
CO sd cho nhtJng diic thti vd tiinh tu. thu tuc 
giiii quydt bdi thudng thiet hiii. Tuy nhien. 
chd dinh tiiich nhiem bdi thudng thiet hai 
dugc xiiv dung dua tren co sd ciia nguyen tac 
phiip luat lii phai ton trong. bao \e quyen con 
ngudi. qu\dn vii Igi ich chinh diing cua ca 
nhan, tiip Ihd \ii xa hoi. Mgi himh \i . hoat 
ddng ciia ciic chu the khi hiinh xir quydn cua 
minh mii nav thiet hai cho ngucTi khiic thi 

phiii bdi thudng. VI vay, can cii dau tien lam 
phat sinh trach nhiem bdi thudng thiet hai la 
cd thiet hai thuc te xay ra. Ttr can cir thiet hai 
thiJc te nay mdi nay sinh van dd xem xet 
trach nhiem. xem xet cac can cir khac nhu 
tinh trai phap luat ciia hanh vi gay thiet hiii, 
mdi quan he nhan qua va ldi ciia ngudi gay 
thiet hai. 

Luat Dan stJ Viet Nam cung nhu phap 
luat ciia cac nudc khac ddu cd quy dinh 
nhtrng trudng hgp ngudi gay thiet hai khdng 
cd ldi \'an phiii bdi thudng, trtr trudng hgp 
thiet hai xay ra hoan toan do ldi ciia ngudi bi 
thiet hai (Didu 623. 624 Bd luat Dan su nam 
2005). 

Tuy nhien, trong he thdng phap luat dan 
su. trach nhiem bdi thudng thiet hai cd thd 
dugc dat ra trong quan he hgp ddng va quan 
he ngoai hgp ddng. Trong he thdng phap 
luat ciia Nha nudc dan chii, Nha nudc tham 
gia \'ao cac quan he dan sir vdi tu each la 
mgt tiong nhung chit the dde lap, binh dang 
nhu cac chit thd khac, cho nen trong cac 
quan he hgp ddng. cac loai giao dich dan sir, 
Nha nudc (va cac chii the dugc Nha nudc uy 
quydn) tham gia khdng nhan danh quyen lire 
cdng. cd \'i the ngang bang vdi cac chii thd 
khac ve quydn. nghla vu cung nhu trach 
nhiem phap ly. 

Do dd, van de diit ra d day la xae dinh 
tiiich nhiem ciia Nha nudc khi cdng chire 
Nhii nudc thuc hien cdng quyen ma gay thiet 
hai cho ngudi khac. cd thd la cho ca nhan, 
cho td chirc do cac ca nhan thanh lap nen. 
Tiic nhan gay ra thiet hiii d day la quydn lire 
cdng, la boat ddng ciia cac chii thd nhan 
danh quyen luc cdng, quydn lire nha nudc. 
Mgt Ciiu hoi dat ra la lieu Nha nudc cd phiii 
chiu tiiich nhiem bdi thudng thiet hai dd hay 
khdng? Can ctr nao dd xae dinh trach nhiem? 
Tiiich nhiem trong pham vi nao, miife do 
tiiich nhiem va co che thuc hien nhu thd nao? 
Dd tra ldi cho cau hdi nay phai can ciir vao 
ban chiii \'ii mii'c dg hoan thien ciia Nha 
nude. Da sd ciic hgc gia ddu thira nhiin riing: 
"Nha nudc bdi thudng thiet hai cho nhan dan 
do himh vi ciia cdng chu'c nhii nudc gay nen 
chi tdn tai trong chd do dan chu. Hay ndi 
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each khac, Nha nudc dan chii la Nha nudc 
biet bdi thudng thiet hiii cho nhan dan. Dd la 
mgt trong nhtJng dac didm phan biet Nha 
nudc dan chii vdi Nha nudc chuyen chd 
phong kidn"'. 

Tuy nhien, mgt thuc td hidn nhien la che 
do Nha nudc dan chii da tdn tiii ttr each day 
hang tram nam. nhung phiii den sau chien 
tranh the gidi thir hai thi cac nudc tu biin 
phat tridn mdi bat dau ban hanh cac dao luat 
vd bdi thudng thiet hiii nha nudc. Va trong 
mdi qud'c gia, viec gidi hiin pham \i trach 
nhiem bdi thudng nha nudc cung khac nhau. 
khdng hoan toan tuong thich vdi mtic do dan 
chii hoa. 

Vi du, Luat Bdi thudng Lien bang ciia 
My dugc ban hanh vao nam 1946. chi gidi 
han trach nhiem bdi thudng nha nudc trong 
hoat ddng hanh chinh. Luat Bdi thudng thiet 
hai ciia Nhat Biin nam 1947 va Luat Ddn bti 
hinh sir 1950 quy dinh trach nhiem bdi 
thudng nha nudc ddi vdi ca ba ITnh vuc lap 
phap, hanh phap va tu phap. Luat vd Trach 
nhiem bdi thudng thiet hai nha nudc ciia 
Trung Qud'c nam 1994 loai trtr trach nhiem 
bdi thudng nha nudc trong llnh vuc lap phap; 
d Cgng hoa Lien bang Diic. Luat ve Bdi 
thudng nha nude 1981 bi coi la vi hie'n nen 
hien tiii chi ap dung Hie'n phap, Luat vd 
Cdng chire va Bd luat Dan sir dd giai quydt 
quan he nay. Tuy nhien. d day su sang tiio 
ciia toa an la rai rgng Idn. 

Cho ddn nay, rai nhidu qude gia van 
chua xay dung Luat Bdi thudng nha nudc. Vi 
du, d Inddnexia, he thdng phap luat thira 
nhan trach nhiem Nha nudc va trach nhiem 
bdi thudng cho niin nhan do cac hanh \'i bat 
hgp phap CLia cac quan chirc nha nudc gay ra, 
nhung hien tiii d Inddnexia chua cd Luat Bdi 
thudng nha nudc. Trong khi dd d Philippin, 
theo quy dinh ciia Hien phap Philippin, Nha 
nude khdng thd bi kien ndu Nha nudc khdng 
ddng y. Nhu vay, d Philippin thira nhan 

nguyen tac quyen mien trir xet xir cua Nha 
nudc ddi vdi nhung trudng hgp khdng cd su 
ddng y ciia Nha nudc. Tuy nhien, dac quyen 
midn trtr xet xir chi cd the sir dung khi Nha 
nudc hanh ddng vdi quydn han chu quyen 
qude gia. Khi vugt ra khdi nhiJng gidi han 
nay thi quydn midn trtr xet xir cua Nha nudc 
khdng the dugc ap dung"*. 0 Viet Nam, khi 
chua cd dao luat rieng biet vd trach nhiem 
bdi thudng nha nudc, bang nhung quy dinh 
trong Hidn phap va trong cac bd luat, cac 
dao luat va cac van biin phap quy cting nhu 
cac van kien chinh tri, che dinh trach nhiem 
bdi thudng nha nudc da dugc hinh thanh va 
ngay cang hoan thien hem. Theo cac quy 
dinh phap luat hien hanh, trach nhiem boi 
thudng nha nudc dugc gidi ban trong ITnh 
\ uc hoiit ddng tu phap va hanh chinh, thong 
qua cac chii thd la cac co quan, td chiirc hoat 
ddng cdng quydn trong ITnh vuc tu phap va 
hanh chinh (Bd luat Dan su, Nghi dinh 47 -
CP, Nghi quyet 388). 

Nhu vay, phu thudc vao nhidu yeu td 
khac nhau, trong dd cd nguyen tac td chirc va 
boat ddng ciia bd may nha nudc, trong cac 
qud'c gia dan chii hien dai, bang nhidu phuong 
phap tie'p can, Nha nudc da ghi nhan va dieu 
chinh phap luat trach nhiem ciia minh trong 
\iec bdi thudng thiet hai cho cac chii the khac 
do hoiit dgng cdng quydn gay nen bdi nhiing 
hanh \ i ciia cac ca nhan, cac chii the la nhirng 
ngudi cd thaim quydn trong cac boat dgng 
nhan danh quydn luc nha nudc. 

Mac dii mdi qud'c gia cd nhung dac thii 
nhat dinh trong quan didm va each tie'p can 
vd biin chat ciia trach nhiem bdi thudng nha 
nudc, vd pham vi va mufc do bdi thudng; mgt 
sd nudc cd diio luat rieng vd bdi thudng nha 
nudc, mgt sd nudc khac khdng cd dao luat 
rieng ma ap dung cac quy dinh cua hien 
phap va Bd luat Dan su, phap luat vd cdng 
chuc; nhung vd tdng thd, che dinh nay cd 

^ PGS. TS. Nguyen Dang Dung: "Bdi thudng thiet hiu 
cua lap phiip". Ky yeu Hdi thao ciia Van phdng Qude 
hdi \6: Phiip luat vk chinh siich \'6 triich nhiem bdi 
thudng nhii nude. Hii Ndi. 21 - 22/9/2006. 

•* 6ng Arnel Cezar. Van phdng Ha nghi vidn 
Philippin. "Luat vii chinh sach v6 trach nhiem ciia 
Nhii nude. Luat ciia Philippin". Ky yeu Hdi thao eiia 
Van phdng Qude hdi vt "Phap luat va ehi'nh sach v4 
triich nhiem bdi thudng nhii nude". Ha Ndi, 21 -
22/9/2006. 
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nhiing diem chung sau day: Thu nhd't, Nha 
nudc nhan triich nhiem bdi thudng khi thiet 
hiii Xiiy ra la do hanh \'i trat phap luat ciia 
cdng chiirc thi hanh cdng \u; Thu hai. quy 
dinh nghla \ii hoim tra khi cdng chu'c cd ldi 
cd y hoac vo y nghiem trgng; Thu ba. phan 
biet trudng hgp bdi thudng (do hanh vi trai 
phap luat) vdi ddn bii (hanh \i khdng trai 
phap luat), Thu tu, kei hgp thii tuc hanh 
chinh vdi thii tuc tu phap khi giai quyet bdi 
thudng, trong khoa hgc phap ly va trong he 
thdng phap luat cua cac qud'c gia trach 
nhiem bdi thudng ciia Nha nudc cd thd dugc 
xem la ITnh vuc thudc luat cdng (Cgng hoa 
Lien bang Dire) la ITnh vuc hanh chinh, vi 
quan he nay gan vdi Nha nudc va che do 
cdng vu. Tuy nhien, co sd dd ap dung trach 
nhiem bdi thudng ciia Nha nudc, ngoai 
nhting quy dinh trong hien phap va phap luat 
vd cdng chirc la nhung quy dinh trong Bd 
luat Dan su, cu thd la Didu 823 "NghTa vu 
bdi thudng thiet hai" va Didu 839 "Bdi 
thudng thiet hiii trong trudng hgp vi pham 
nghTa vu cdng vu". O Nhat Biin, trach nhiem 
nay dugc xem la trach nhiem bdi thudng 
thiet hiii ngoai hgp ddng. Ndu nhu d Dire, 
trach nhiem bdi thudng nha nudc dugc xae 
dinh la trach nhiem thay thd, va quan he nay 
la quan he phai sinh thi d Nhî it Biin, trach 
nhiem bdi thudng cua Nha nudc ddi \'di thiet 
hai do vi pham nghla \ai cdng vu dugc xae 
dinh la trach nhiem true tiep\ Theo chiing 
tdi, trach nhiem bdi thudng nha nudc la trach 
nhiem bdi thudng ngoai hgp ddng vai nhtrng 
dac didm sau day: 

Thiir nha't: Trach nhiem nay phat sinh 
do vi pham nghla vu cdng \'u. gan \'di viec 
thuc hien cdng quydn. Phiim vi hoat ddng 
cdng vu la rat rdng Idn tren Cii ba ITnh \'Uc 
lap phap, hanh phap va tu phap. Vd mat ly 
thuyet thi Nhii nudc phiii chiu trach nhiem 
bdi thudng ihiel hiii do cdng chuc trong cii 3 
llnh \'UC dd gay ra cho ngudi thir ba. Tuy 
nhien, nen thuc td dd xiic dinh diiy dii cac 

" Bd Tu phiip. Ky yeu ciic loa diiin \'e Lual Boi thudng 
nhii nudc. Du im hgp lac \i: phiip luiii \i\ tu phap giu'a 
Viet Nam va Nhiit Ban (200.^ - 2006). 

can ctr phat sinh trach nhiem bdi thudng ddi 
vdi ITnh \'Uc lap phap la khdng tudng. Mat 
khac. boat ddng lap phap vdi quy trinh xay 
dung, ban hanh, cdng bd mgt dao luat cd sir 
tham gia ciia rat nhieu chii thd, ddng dao cac 
tang Idp nhan dan. rat it khi la nguyen nhan 
trijc tie'p gay ra thiet hai cu the cho mgt chu 
thd nao dd. 

Thii hai: Hoat dgng ciia cdng chiic nhan 
danh quydn luc nha nudc la hoat ddng mang 
tinh siic manh cudng che nen hoiit ddng nay 
de bi lam dung, tuy tien, dd gay tdn thai ve 
\'at chai, tinh than cho ngudi khac. Tuy 
nhien. trong nhieu boat dgng, hanh vi dung 
phap luat van cd the gay thiet hai. 

Thii ba: Hoiit ddng ciia cdng chiirc la 
hoiit dgng chuyen trach cua mgt bd phan cac 
chu the ma muc tieu ciia nd la phuc vu nhan 
dan, bao hd, bao diim quydn va Igi ich ciia 
ngudi dan. VI vay, khi boat ddng nay gay 
thiet hai mgt each trai phap luat cho ngudi 
dan thi cting nhu trong mgi trudng hgp khac, 
theo nguyen tac la phai bdi thudng. Trong 
nhidu trudng hgp, cho dti boat ddng ciia cdng 
chirc van tuan theo quy dinh ciia phap luat 
nhirng gay thiet hai den quyen va Igi ich 
chinh dang ciia ngudi thir ba thi Nha nudc 
vAn phai bdi thudng. Vi du: quydt dinh giai 
phdng mat bang dd xay dung dudng sa, cau 
cdng; pha bd nha cira dd cii'u ngudi trong 
trudng hgp cap thiei ... Day la nhirng trudng 
hgp dugc ggi la "ddn bti". 

1.2. Van de den bii trong boi thudng 
nhd nudc 

Vd khia ciinh thuat ngtJ, theo Ttr dien 
tieng Viet, "ddn bii" la tra lai day du, tuong 
xung vdi cdng lao, su mat mat hoac su vat va 
- ddn bii thiet hai, bdi thudng, bdi hoan. 

"Bdi thudng": tra lai cho ngudi khac cai 
cd gia tri (thudng bang tidn) tuong xiing vdi 
nhtJng thiet hai ma minh da gay ra - bdi 
hoan, den bii. 

Trong tieng Anh, thuat ngtr 
"Compensation" chi su bdi thudng, den bii. 
Trong tidng Nhat, thuat ngtr "ddn bit" dugc 
hidu la bien phap, each thirc dd hd trg cho 
nhtJng mai mat, thieu hut, cdn "bdi thudng" 
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la mgt nghla vii phiii thuc hien de khac phuc 
mgt hau qua do mgt sir \'i pham. Vd mat 
thuat ngtr thi nhu N'ay, nhu'ng \i mat phap ly 
thi viec sir dung hai thuat ngu' nay se keo 
theo nhu'ng he qua rai khac nhau. Bdi thudng 
thiet hai bao gid eOng la he quii ciia mgt su 
vi pham nao dd, la mgt nghla \'u bat huge, 
cdn ddn bti chi la nhu'ng hd trg cho nhtrng su 
mat mat dugc cho la can thidt''. 

Chd dinh trach nhiem bdi thudng nha 
nudc cua Nhat Ban bao gdm: 

- Trach nhiem bdi thudng nhii nudc: 
- Trach nhiem ddn bti tdn thiii. trong dd 

bao gdm trach nhiem ddn bit hinh su. 
Trach nhiem ddn bit hinh su phat sinh 

khi cd hai didu kien: I) Ngudi bi thiet hiii da 
bi bat giu \ii/hoac bi giam; 2) Tiii phien toa 
xet xir ngudi nay dugc toa an tuyen trang an 
(vd tdi). Trong trach nhiem ddn bii hinh su 
tiii Nhat Biin khdng de ciip ddn tinh biii hop 
phap hay van dd ldi ciia cdng chiic. Mat 
khac, Luat Den bii hinh su Nhiit Ban lii su 
the hien ciia \iec kdt hgp hai loai trach 
nhiem bdi thudng thiet hai vii den bii tdn thai 
the hien d hai didm: 1) Khdng cd su phan 
biet giua himh \i hgp phap hay bai hgp phap 
la nguyen nhan gay ra tdn thiii cho ngudi bi 
thiet hai; 2) Neu ngudi bi thiet hai ciim thiiy 
minh da bi thiet hai boi himh \i bat hgp phap 
ciia cdng chiic thi hg cd the khdi kien theo 
Luat Bdi thudng nhii nudc^ 

Nhu vay. khiic \a\ bdi thudng thiet hiii, 
den bii tdn thiii dugc dat ra trong nhtrng 
trudng hgp xiec ga\' la tdn thiii lii do Nha 
nudc thuc hien mgt himh \i cim thiei phai 
lam va hanh \i nay khdng trai phap luiit. 
Viec gay ra tdn thai dd dugc coi nhu viec 
mgt ngudi chiu thiet thdi \i Igi ich chung. do 
dd Nha nudc cd nhu'ng bien phap. chinh siich 
ddn bii thoil diing. 

Nhu \'iiy. \'iin dd den bii tdn thiit trong 
trach nhiem bdi thudng nhii nudc dugc diit ra 
khdng chi la chinh siich mil cdn lii nuic tieu 

'' Bd Tu phiip. K\ \cu cac toa diini \'c Lual Boi ihirdng 
nha nude. Titi lieu tta dan. 
' Ky yeu ciic toa diim \'c Lu;)t Boi ilurdng nhii 
nuocTiii lieu dii dim. 

nham diim biio tinh ddng bd, nhat quan trong 
he thdng phap luat ciia mgt qud'c gia, diim 
biio nguyen tac cua mgt Nha nudc phap 
quydn; Nha nudc la mgt chii thd dgc lap va 
chiu trach nhiem trudc phap luat; ddng thdi 
thd hien nguyen tac nhan dao ciia phap luat. 

"Ddn bti tdn that" trong phap luat Nhat 
Biin \d trach nhiem bdi thudng nha nudc dugc 
diit ra xuat phat ttr each tidp can, quan diem 
cua Nhat Biin vd trach nhiem bdi thudng nha 
nudc, thd hien d nhtrng didm sau day; 

Thii nhait, Nha nudc la mgt chii thd, mot 
phap nhan hien huu; thiir hai, cting nhu mgt 
chii thd thdng thudng Nha nudc phai chiu trach 
nhiem vd hanh vi ciia minh; khi Nha nudc da 
thirc hien mgt hanii vi trai phap luat gay thiet 
hai thi bdi thudng thiet hai la mot nghla vu tu 
than, mgt nghTa vu bat budc; thiir ba, trach 
nhiem bdi thudng nha nudc la mgt trach nhiem 
true tie'p; thu? tu, pham vi trach nhiem bdi 
thudng nha nudc la rat rdng, bao gdm ca ba 
ITnh \'Uc liip phap, hanh phap va tu phap. 

Xuiit phat ttr quan diem va each tiep can 
nhu tren. Niin dd ddn bit tdn that trong bdi 
thudng nhii nudc dugc dat ra nham dam bao 
nguyen tac cua Nha nudc phap quydn: Nha 
nudc cung nhu mgi chu thd khac, khi Nha 
nudc gay thiet hai ma cd ldi thi bdi thudng 
thiet hid la mgt nghla vii bat budc cdn trong 
trudng hgp hoiit ddng ciia Nha nudc la diing 
phiip luat nhung van gay thiet hai (hau qua 
trai phap luat), thi Nha nudc ddn bti tdn thai 
cho ngudi bi thiet hai. Trong trudng hgp bdi 
thudng, Nha nudc phiii tuan theo nguyen tiic 
chung la Nha nudc phiii bdi thudng 1007o 
thiet hai xay ra (bdi thudng toan bd) cho 
ngudi bi thiet hai va Nha nudc khdng dugc 
dua ra gidi ban mirc bdi thudng. Cdn trong 
ddn bti thiet hiii, mtrc bdi thudng do Nha nudc 
xae dinh tuy thudc vao didu kien thuc td. 

Di thuc hien chiic nang quiin ly, Nha 
nudc khdng chi dua vao phap luat, ma con 
phiii thuc hien mgt he thdng cac loai chinh 
Siich trong cac llnh vuc khac nhau vd kinh te 
- xa hdi nhu y te, giao due, thuc hien cac 
bien phap biio ve tinh miing, sire khoe, tai 
Siin CLia cac chu the... Trong nhidu trudng 
hi;p. Nha nudc thuc hien dting phap luat. 
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hanh vi hgp phiip nhung hau qua trai phap 
luat. gay thiet hai cho ngudi khac. Tiong 
trudng hgp nay. \ tec khac phuc hiiu qua phu 
thudc vao chinh sach nha nudc. do Nha nudc 
quydt dinh. Trudng hop iia\ dugc ggi la "ddn 
bti tdn that"". Vice den bit se dugc ihtjc hien 
theo thii tuc nhai dinh khi cd dii nhung didu 
kien luat dinh. 1"hu tuc yeu cau ddn bii tdn 
thai la ihii tuc hanh chinh. 

Phap luiit Cdng hda Lien hang Diic cOng 
quy dinh xiec den bii. Theo ciic chuyen gia 
Due. trong khi \iec bdi thudng thiet hiii nham 
muc dich lam cho ngudi bi hai trd lai tinh 
triing nhu khdng cd su kien gay hai xay ra. thi 
viec ddn bii nham muc dg tiio ra mgt sir bit 
dap tuong ddi cho mat mat mil ngudi bi hai 
phiii chiu. Viec can thiep viio nhung ddi tugng 
dugc phap luiit biio hg cd giii tri tiii san dugc 
xem xet theo cac nguyen tiic qude hiiu hoa. 
Ddi vdi cac ddi tugng lii phi tai siin thi ap 
dting gidng nhu den bti nan nhan. Can cir ddi 
vdi ddn bii khdng bat budc lii yeu td himh \ i 
trai phap lual \'ii yeu td Idi. Phiip luî it xiic duih 
cd thd tdn tai ddng thdi viec boi thudng thiet 
hiii va Ciic quyen yeu ciiu den bii. 

Theo phiip luiit Cdng hda Lien bang 
Dure, cd nhung hinh thii'c ddn bit sau day: 

+ Den bit do qude huu hoii; 
+ Ddn bii do cd sU can ihlep co tinii dial 

tuong tu nhu qude hiiu hda (hiinii \i can 
thiep trudc hdt phiii dugc tu\en bd lii triii 
phap luiit): 

+ Den bit do cd su' can thiep cd tinh chat 
qud'c hiiu hda. Vi du: quan dgi td chiic bim 
tap theo ke hoach dii dugc cho phep. Khi tap 
cd Oiin phiio hicu \ii phat phiio hieu niiv dii 
gay chay mgt ngdi nhii. Thiet hai xiiy ra 
trong trudng hop niiy lii he qua true tiep ciia 
mgt boat ddng cd linh chat quyen luc \a phti 
hgp vdi phiip luiii; 

+ Ddn bii nan nhan. 
Vidu: Canh sat ru'ot bim ke pham tdi. 

Viec dan khong iiia> him bi tlurong mgt 
ngudi khiic qua dudng. Muc lieu cua trudng 
hgp nay nham bii dap nhiing ion that phi \at 
chili dugc phap luiit bao ho tlo co su can 
thiep cua Nha iiii'i''c gay ta. 

Nhu vay, can cir phat sinh trach nhiem 
bdi thudng nha nudc phai bao gdm diiy dii 4 
yeu td: 

+ Cd thiet hai thuc te Xiiy ra; 
+ Hanh vi gay thiet hai la hanh vi trai 

phap luiit cua ngudi thi hanh cdng vu; 
+ Cd mdi quan he nhan quii gitra hanh vi 

tiiii phap luat \di thiet hiii; 
+ Cd ldi ciia ngudi gay thiet hai. 
Ddi vdi trudng hgp ddn bu. can cii: chi 

bao gdm: 
+ Cd thiet hai thuc td xay ra; 
+ Hanh \i gay thiet hiii (cd thd) diing 

phap luiit lii hanh \'i ciia ngudi thuc thi cdng 
\'u; 

+ Cd mdi quan he nhan qua giua hanh vi 
ddi \'di thiet hai Xiiy ra;. 

+ Yeu td ldi cd thd khdng tinh den. 
2. Van de den bii trong phap luat Viet 

Nam ve triich nhiem bdi thudng ciia Nha 
nudc 

Khi Viet Nam chua cd Luiit Triich nhiem 
boi thudng ciia Nhii nudc. trong mot mirc do 
nhai dinh. quan diem the hien trach nhiem 
ciia cof quan cdng quydn trudc ciic chii the 
khiic \'d hoat ddng ciia minh da dugc ghi 
nhim tir iiU sdm. 

Trong he thdng phap luat Viet Nam, 
thuilt ngu "bdi thudng" va "ddn bit" dugc sir 
dung khong nhiu quan va khdng dn dinh. 
Trong Nghi dmh 151ATg ngay 14/01/1959 
cua Hdi ddng Chinh phii quy dinh The le tam 
thiii \'e trung dung rudng diu, tai Chuong II 
da dd cap ddn viec "bdi thudng cho ngudi cd 
rudng dat bi trung dung". Sau khi Luat Dai 
dai nam 1987 dugc ban hanh, trong cac van 
ban hudng diin thi hanh da sir dung thuat ngtr 
"ddn bti"" thay thd cho thuat ngtr "bdi 
thudng". Luat Dili dai nam 1993 va cac van 
ban cua Chinh phii nhu Nghi dinh sd 90 - CP 
ngay 17/8/1994; Nghi dinh sd 22/1998/ND-
CP ngay 24/04/1998 ddu sir dung thuat ngu 
"ddn bti thiet hiii". Tir khi cd Luat Sira ddi, 
hd sung mgt sd didu ciia Luî it Dai dai nam 
2001. Luiit Diii dai nam 2003 \'a ciic xan biin 
hudng diin thi hiinh. hay trong Luat Trung 
mua. trung dung tiii siin, Luat De didu v.v. 
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thuat ngtr "bdi thudng thiet hai"" dugc sii 
dung thay the thuat ngtJ "ddn bti"". 

Trong thuc tien phap luat Viet Nam da 
cd dd cap den "ddn bti giai phdng miit bang", 
"ddn bii tdn thiii". Nhung Du thao ban dau 
khi xay dting Luiit Bdi thudng nhii nudc deu 
cd dd cap ddn den bii. Rai tide rimg Luat 
Trach nhiem bdi thudng ciia Nhii nudc dugc 
Qud'c hdi khda XII. ky hgp thii' nam thdng 
qua ngay 18/6/2009 khdng di cap den den 
bii. Dieu na_\ ly giiii quan diem \ii ciich tiep 
can giai quydt \'an de triich nhiem bdi thudng 
cua Nha nudc ciia nha hip phiip Viet Nam 
khac vdi each tidp can cua nhii liip phap Nhiit 
Ban, Cdng hda Lien bang Diic. Ve miit hgc 
thuat, van cd su phan biet giua den bti \ii bdi 
thudng. Tuy nhien, cho den nay trong tu lieu 
khoa hgc phap ly cting nhu trong ciic \an ban 
phap luat CLia Nha nudc ta \an chua cd su 
phan biet rd rimg giu'a den bu \ii bdi thudng 
thiet hai. Theo TS. Tian Thiii Duong, ciin cd 
sir phan biet giua ddn bit \di bdi thudng 
trong trach nhiem bdi thudng cua Nhii nudc. 
dng cho rang, "Ttr gdc do tdng ciuiit. bdi 
thudng va ddn bti dugc sir dung dc phan biet 
hai trudng hgp: Thii nhiit. hi can bg cdng 
chire nha nudc gay ihiel hai cho cii nhan. td 
chiic trong khi thuc hien cong \'LI (bdi 
thudng); thu hai, Nhii nudc thuc hien ciic 
chinh Siich cua minh. chiing liiiii chinh siich 
cai tao quan he san xuiU. phiit trien kinh td, 
trung mua, trung diing. quan ly. sir dung dat 
dai, cac ngudn liii nguyen... (den bit)". 

Thuiil ngtr "•ddn bii thiet hai"" chi duc;c sir 
dung trong phap liuit Viet Nam trudc khi ban 
hanh Luiit Dai dai nam 2003 \ 'Tuy nhien, 
cung khdng cd sir phan biet inch rdi giua ddn 
bu vdi bdi thudng. Hien phiip nam 1992 (sira 
ddi, bd sung nam 2001) tai ciic Didu 23, 
Didu 72. Didu 74 cting chi de ciip ddn "bdi 
thudng". Thuiil ngir "bdi thu'(«ig"" cung dugc 
sir dung trong Nghi quydt 338/2()03/NQ -
UBTVQHU \ u i r U y ban Thudng vu Qude 
hdi va trong Nghi dinh cua Chinh phu sd 

47/CP ngay 3/5/1997 vd bdi thudng thiet hai 
do cdng chirc, vien chuc nha nudc, ngudi co 
thiim quydn ciia co quan nha nudc, co quan 
tidn hanh td tung gay ra. Luat Dat dai nam 
2003 cung dd cap den bdi thudng tai khoan 
6. Dieu 4: "Bdi thudng khi Nha nudc thu hdi 
dai la \iec Nha nudc tra lai gia tri quydn sir 
diing dai ddi vdi dien tich dat bi thu hdi cho 
ngudi hi thu hdi dai". 

Theo TS. Nguydn Quang Tuyen, "den 
bti"" \ a "bdi thudng"" la hai thuat ngu "cd ngi 
ham tuong ddi ddng nhai", su khac nhau chi 
d mtrc dg va phiim vi bdi thudng. "Ndi ham 
cua thuat ngti' "bdi thudng" bao gdm hai llnh 
\u'c: Bdi thudng vd dat va bdi thudng thiet 
hiii \e tai san tren dat". 

- Ddi vdi thuat ngu ddn bii thiet hai khi 
Nha nudc thu hdi dai, ndi ham cua thuat ngtr 
niiv chi la \iec Nha nudc ddn bti thiet hai do 
hiinh \'i thu hdi dat gay ra cho ngudi sirdiing 
mil khdng di lidn sau dd viec thuc hien cac 
chinh Siich hd trg, tai dinh cu'. Tuy nhien. 
TS. Nguyen Quang Tuye'n cd sir phan biet 
giua "bdi thudng thiet hiii khi Nha nude thu 
hdi diit'" vdi "bdi thudng thiet hiii ngoai hgp 
ddng"" tiong phap luat dan su. 

Luat Trach nhiem bdi thudng ciia Nha 
nudc dugc Qud'c hdi thdng qua ngay 
18/6/2009 \a se cd hieu lire vao ngay 
01/01/2010, khdng dd cap ddn va'n dd "ddn 
bit". Didu nay. theo chiing tdi khdng phai chi 
lii van de hgc thuijit. Van dd la ndi dung va 
Ciich tiep can trong Luat Trach nhiem bdi 
thudng cua Nha nudc chua thd hien dugc 
tinh he thdng chinh thd, tinh thdng nhat va 
ddng bd ciia he thdng phap luat ndi chung va 
ciia bdi thudng nha nudc ndi rieng. Theo quy 
dinh cLia Luiit Trach nhiem bdi thudng ciia 
Nhii nudc, Nha nudc chi cd trach nhiem bdi 
thudng trong trudng hgp cd van ban ciia co 
quan nha nudc cd thaim quydn xae dinh hanh 
\'i trai phap luat cua ngudi thi hanh cdng vu; 
mil khdng dd cap ddn hanh vi gay thiet hai 
khi Nha nudc thuc hien cac chinh sach. Ben 

" Tran Tliiii Duong. "Trach nhiem hoi ihirdiig nhii nude; 
nhan dien vii phiin bici \di den bii nhii iiirdc". 'Tap chi 
Nghien ei'ru lap phiip. so .S ihang .V2(K)9, ir.^.'i. 

' IS. Nguyin Quang Tuyeii. "Viin dt ly luan xung 
quanh khiii niem bdi thudng khi Nhii nude thu hdi 
dat"". Tap chi Luat hoc. sd 1/2009. tr. ?,5 - 42. 
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canh dd, hanh vi nay chi la nhung hanh vi 
khdng thuc hien hoac thuc hien nhiem vu, 
quydn hiin khdng dting theo quy dinh cua 
phap luat. Luat vd bdi thudng nha nudc, 
nhung nd khdng bao quat dugc het nhtJng 
trudng hgp "bdi thudng" trong phap luat hien 
hanh, trong cac van biin phap luat dugc dd 
cap tren day nhu Luat Trung mua, trung 
dung tai siin nam 2008, cd hieu lire ttr 
01/01/2009, Luat Cdng an nhan dan (2005); 
Luat De didu (2006); Luat Phdng ehdng 
benh truydn nhidm (2007), Luat Dat dai 
2003 v.v. Ndi each khac, muc tieu ban dau 
dat ra khi xay dung Luat vd bdi thudng nha 
nudc la dd khac phuc tinh khdng ddng bd, 
tinh tan man... cua phap luat da khdng dat 
dugc. Vi du: phai giai quydt nhu the nao mdi 
quan he giti'a "bdi thudng" trong Luat Dat 
dai, Luat De didu vdi "bdi thudng" trong 
Luat Trach nhiem bdi thudng cua Nha 
nudc"! Mdi quan he gitJa Bd luat dan su vdi 
cac dao luat neu tren. Trong Luat Dan su, vd 
ly thuyet cting nhu luat thuc dinh, Nha nudc 
la mgt chu the dac biet. Tuy nhien, Nha nudc 
cung la mgt chu the binh dang vdi cac chii 
the khac trong quan he phap luat dan su. Nha 
nudc cd nhung loai tai san dac biet ma cac 
chu thd khac khdng cd (Didu 17 Hidn phap 
1992 va Didu 200 Bd luat Dan su 2005), Nha 
nudc cung cd the la ngudi dugc hudng thira 
ke. Tuy nhien la chu the quyen lire cdng, 
Nha nudc phai ganh nhting trgng trach Idn lao 
va chiu trach nhiem trudc xa hdi va cdng dan 
cua minh. Ndu ap lire trach nhiem phap ly qua 
miirc se lam nhut chi nhthig ngudi toan tam, 
toan y phung sir td qud'c va nhan dan. VI vay, 
phap luat phai gidi han pham vi trach nhiem 
bdi thudng nha nudc la can thiet. Nhung neu 
cho rang gidi ban pham vi trach nhiem bdi 
thudng nha nudc la xuat phat ttr "kha nang 
bdi thudng cua Nha nudc trong dieu kien hien 
nay cdn khd khan" theo chung tdi la khdng 
thuyet phuc. (Luat Bdi thudng nha nudc cua 
Nhat Ban'nam 1947, Luat Ddn bti hinh sir 
Nhat Ban nam 1950 dugc ban hanh khi nen 
kinh te Nhat Ban bi kiet que do chien tranh). 
Theo Bao ciio tdng ket thuc tidn thi hanh phap 
luat vd bdi thudng thiet hai do can bd, cdng 

chire nha nudc gay ra, (Bd Tu phap. So 
104/BC - BTP ngay 10/7/2008) thi sd tien bdi 
thudng tdng cdng khoiing 30 ty ddng, trong 
dd tdng sd tidn bdi thudng trong boat ddng 
quan ly hanh chinh nha nudc la 
16.265.432.000'. Rd rang, dd la mgt con sd 
khiem ton ndu so sanh vdi nhtrng con sd tha't 
thoat cua cac du an hang tram, hang nghln ty 
ddng trong thdi gian qua. 

Mgt sd hgc gia Nhat Ban dat \'a'n dd vd 
tu each chu the ciia Nha nudc vdi ly do Bd 
luat Dan sir xae dinh cac eo quan nha nudc la 
nhtrng phap nhan. Vay Nha nudc thi sao? 
Theo chting tdi, vd mat phap ly tu each phap 
nhan cua cac co quan nha nudc khdng lam 
anh hudng den tu each phap nhan cua Nha 
nudc. Vd ly thuyet cung nhu trong phap luat 
thuc dinh, Nha nudc Cdng hoa xa hdi chu 
nghla Viet Nam la chu the quan he phap 
luat. Tuy nhien, trong quan he bdi thudng 
thiet hai theo luat mdi dugc ban hanh, Nha 
nudc la ngudi bdi thudng thay the cho ngudi 
thi hanh cdng vu, the hien d chd ngudi thi 
hanh cdng vu phai hoan tra lai cho Nha nudc 
"mgt khoiin tidn". Khdng phan biet "bdi 
thudng thiet hai" vdi "ddn bii tdn that" trong 
trach nhiem bdi thudng nha nudc va thu hep 
pham vi trach nhiem bdi thudng cua Nha 
nudc se tao nen tam ly lo ngai vd mtrc do 
trach nhiem cua Nha nudc cung nhu tinh 
thdng nhai, ddng bd ciia phap luat trong bdi 
canh xay dung Nha nude phap quydn xa hdi 
chu nghTa cua dan, do dan va vl dan. Viec 
quy dinh nghla vu hoan tra trong trudng hgp 
ngudi thi hanh cdng vu cd ldi la can thiet, 
nhung qua nhan manh van dd nay trong 
pham vi didu chinh cua luat da lam thay ddi 
quan diem ve chu the chiu trach nhiem bdi 
thudng nha nudc. 

Chting tdi cho rang, thuc tidn cugc sdng 
se dan dat con dudng chiing ta di. Luat Trach 
nhiem bdi thudng ciia Nha nudc dugc ban 
hanh la mgt budc mdi tren con dudng thuc 
hien chien luge xay dung phap luat cua Viet 
Nam. NhtJng van ban phap luat la sir ghi 
nhan, the hien qua trinh nhan thiic ve su dieu 
chinh phap luat; nd chiu su chi phdi, quyet 
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dinh bdi cac didu kien kinh te, chinh tri, van 
hoa, xa hdi, nhtrng co sd dam bao tinh kha 
thi cua phap luat. Tuy nhien, dam bao tinh 
thdng nhat ndi tiii cua he thdng phap luat 
ciing la didu kien cho viec thi hanh phap 
luat. VI vay, chting tdi van hy vgng rang, se 
cd su phan biet rd rang hen giiia "bdi 
thudng" vdi "ddn bii" trong cac van ban 
hudng din thi hanh Luat Trach nhiem bdi 

thudng cua Nha nudc trong thdi gian tdi. 
Ngdn ngii chi la hinh thirc, nhung mdi thuat 
ngii ddu chiia dung ndi dung cu the cua no. 
Ngdn ngiJ, thuat ngtr xuat hien khi cd noi 
dung mdi. Trong ndi dung trach nhiem bdi 
thudng nha nudc bao gdm ca "bdi thudng 
thiet hai" va "ddn bu tdn that", la hai hinh 
thiic phap ly can dugc ghi nhan trong cac 
van ban phap luat ciia Viet Nam. 

(Tiep theo trang 34 - Vdn de dp dvtng ...) 

va vd nguyen tac, chiing thich hgp vdi ngudi 
chua thanh nien trong cac trudng hgp nhat 
dinh. Tuy nhien, can xem xet toan dien cac 
khia canh trong viec ap dung cac bien phap 
nay. Cd nen ggi dd la cac bien phap khdng 
chinh thirc khdng, khi nd dugc co quan cd 
tham quydn chinh thire quydt dinh ap dung 
bien phap nay? Xem xet co chd tac ddng den 
ngudi vi pham thi day la nhdm cac bien phap 
tac ddng chira dung nhidu tinh chat dao dii'e, 
xa hdi. Tie'p ntra, trong cac vi pham phap luat 
dugc ap dung bien phap boa giiii, cac vi 
pham, chang han, an ninh, trat tu, an toan xa 
hdi gay thiet hai khdng dang ke cho ngudi 
khac can xem xet hgp ly tuong quan gitra Igi 
ich phdng ngira chung va Igi ich cua ben bi 
gay thiet hai. Hoa giai d day mdi chi la giai 
quyet cd le chu ydu la phan gay thiet hai, 
chua the hien true tiep thai do ciia Nha nudc 
ddi vdi ngudi vi pham an ninh, trat tir... Ne'u 
nhu vay, lieu du luiin xa hdi cd chap nhan 
each giai quyet dd khdng? Mat khac, cung 
nhtrng hanh vi vi phiim nhu vay ma khdng cd 
thiet hai cti thd cho ca nhan, td chiic nao thi 
se cd thd ap dung bien phap gl? 

Trong cac bien phap cudng che' hanh 
chinh nha nudc ap dung ddi vdi ngudi vi 
pham phap luat, "dua vao trudng giao 
dudng" do co quan hanh chinh nha nudc ra 
quyet dinh la bien phap ttr lau da hinh thanh 
hai ludng y kien trai nguge nhau: tan thanh 
va phan ddi. Ddi vdi bien phap nay, trong du 
thao van chua quydt dinh se di theo hudng 
nao va dua ra hai phucng an. Mgt la: 
"Chuyen ddi tucmg thuc hien thdng nhat theo 

phap luat hinh su", tire la khdng xem nd la 
bien phap hanh chinh ntJa. Hai la vln xem 
"dua vao trudng giao dudng" vdi tu each la 
bien phap hanh chinh, nhung quyet dinh thuc 
hien bien phap nay la toa an. 

Rd rang la dua vao trudng giao dudng 
ddi vdi ngudi chua thanh nien trong thdi han 
ttr sau thang den hai nam la bien phap 
nghiem khac. So vdi bien phap canh cao 
trong luat hinh sir thi khdng the nhan dinh 
khac la nang hon nhieu. Bdi le, nd han che 
quydn tu do cua ngudi vi pham trong mgt 
thdi gian dai. Phuong an xem bien phap "dua 
vao trudng giao dudng" la bien phap hanh 
chinh nhung viec quyet dinh ap dung do toa 
an thuc hien la phuong an khd chap nhan ve 
ly luan va thuc tidn. Cd the nao mgt bien 
phap hanh chinh lai do toa an - co quan 
khdng cd chiire nang quan ly hanh chinh nha 
nudc - thiic hien? Va ndu chi do toa an quyei 
dinh thi hg cd thd khieu nai nhu the nao?... 
Khdng nen coi day la bien phap hanh chinh, 
dii dugc quyet dinh theo thu tuc nao. Thich 
hgp hon, nen xep bien phap nay vao bien 
phap thudc phap luat hinh su. Va, neu nhu 
vay thi trong tuong quan gitra cac bien phap 
cudng che hanh chinh ap dung ddi vdi ngudi 
vi pham, cung phai xem xet lai ca cac bien 
phap hanh chinh khac nhu: dua vao co sd 
giao due... 

Didu chinh phap luat hanh chinh vd xir 
ly hanh chinh ddi vdi ngudi chua thanh nien 
vi pham phap luat nhu trinh bay d tren, cdn 
khdng it van dd can phai giai quydt. Bai viei 
nay xin chi neu mgt sd y kien dd tham khao. 
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