
XAC DINH QUVEN S t DUNG DAT LA TAI SAN CHUNG 
HAV TAI SAN RIENG CUA VO, CHONG -

DOI DIEU TRAN TRO TIT MOT VU AN 

Thyc tien giai quyet cac tranh chap ve 
hdn nhan gia dinh cho thay gan lien 

vdi \iec giai quyet cic vu an ly hdn ludn 
ludn la viec giai quyet cac quan he tai sin 
cda vg chdng ma cu the la \iec xac dinh tai 
san rieng, tai sin chung vg chdng. xic dinh 
ngudn gd'c tai sin...Co thd ndi. trong cic vu 
kien ly hdn cd yeu ciu chia tii sin la nha. 
dit ludn la loiii viec thudng xay ra tranh chip 
ga> gat. mac dil da trai qua nhieu cap xet xir 
nhung cic duong sy van tidp tuc khieu nai 
keo dai. Nghien cuu \e phip luiit hdn nhin 
\a gia dinh hien hanh ciing nhu cic van bin 
hudng dan ciia nganh tda in thay rang da cd 
qu\ dmh khi cu the la can cir cho viec giii 
quydt cic tranh chap lien quan den vin dd 
xac dinh tai sin chung cua vg chdng dac biet 
la ddi \di tai sin la quyen sir dung dit ma vg. 
chdng dugc tang cho chung. Tuy nhien. thyc 
te viec ip dung cac quy dinh nay tat cac cip 
tda an vin la mdt van de kha khd khan, phuc 
tiip va tdn tiii nhirng quan diem dinh gii 
cung nhu nhan dinh khac nhau. 

Luat Hdn nhan va Gia dinh nam 2000 tai 
Dieu 27 vi Dieu 32 da quy dinh nhung can 
cir CO ban cho viec xac dinh tai san chung. 
tai sin rieng ciia \ g chdng. 

Khoin 1 Dieu 27 quy dinh: "Tdi sdn 
chung cua vg chong gdm tdi sdn do vg chdng 
tgo ra, thu nhap do lao dgng, hogt dgng sdn 
xiidt, kinh doanh vd nhung thu nhap khdc 
cua vg chong trong thai ky hon nhdn; tdi sdn 
md vg chong dugc thiia kd chung hoac dugc 
Icing cho chung vd nhung tdi sdn khdc md vg 
chdng thda thudn Id tdi san chung". 

Khoin 1 Dieu 32 quy dinh: "\'c/ chdng 
CO quyen co tdi sdn rieng. Tdi sdn rieng cda 
vg chong gom tdi sdn md moi ngudi co trudc 

Luat su. Cdn2 tv TNHH Luat Hoans Mmh 

Nguyen Vdn Tuan' 

khi ket hon; tdi sdn ditgc thiia ke rieng. dugc 
tdng cho rieng trong thdi ky hon nhdn; tdi 
sdn dugc chia rieng cho vg, chong theo quy 
dinh tai khoan I Dieu 29 vd 30 cua Lugt 
ndy; dd dung, tu trang cd nhdn ". 

Theo tinh thin ciia dieu luat thi mgt 
nguyen tic co bin de xac dinh tai san chung 
CLia vg chdng li tai san dugc tang cho chung 
hay tang cho rieng. vay co sd phap ly nao dd 
xac dinh tai sin dugc tang cho chung hay 
tang cho rieng? 

Thd nhdt: Theo quy dinh tai Didu 465 Bg 
luat Din sy nam 2005 {BLDS 2005): 'Hgp 
dong tdng cho tdi sdn la sU thda thudn giua 
cdc ben, theo do ben tdng cho giao tdi sdn 
ciia minh vd chuyen quyen sd huu cho ben 
dugc tdng cho md khdng yeu cdu den bu, cdn 
ben dugc tdng cho ddng y nhdn". Nhu vay, 
dd'i tugng tang cho la tai san cd thd la dgng 
sin (Dieu 466 BLDS 2005). cd thd la bat 
ddng sin (Didu 467 BLDS 2005). Trudng hgp 
tii sin tang cho la bat ddng sin thi chirng cii 
CO bin dd xac dinh la tai san chung ciia \g 
chdng la hgp ddng tang cho dugc lap thanh 
van bin va cd chung nhan ciia Cdng chung 
nhi nudc hoac cd chung thuc ciia Uy ban 
nhan dan cap cd tham quvdn va phai dang ky 
tai CO quan nha nudc cd tham quyen. 

Thu hai: Thyc te cho thay rat nhidu vu 
an tranh chap vd tai sin khi ly hdn. mgt 
trong cac ben duong sy thudng cho ring tai 
sin Idgc biet Id quyen su dung ddt) thugc tai 
sin chung cua vg chdng do dugc bd me tang 
cho chung. tuy nhien lai khdng dua ra dugc 
nhu:ng can cir phap ly thuyet phuc dd chiing 
minh cho dieu dd. Cdng da cd kha nhidu 
trudng hgp cha me cua mdt trong hai ben vg 
chdng tang cho vg chdng tai san {quxen si( 
dung ddt) vdi y dinh li tang cho chung. 
Nhung khi vg chdng mau thuin yeu cau ly 
hdn ma cd tranh chap ve tai san dd thi cha 
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me hoac Ii ddi lai hoac la khing dinh chi 
cho rieng con trai, hay con gii hg ma thdi... 

- Till bao cao cOng tic nganh tda in nam 
1998 cd hudng din dudng Id'i giii quydt 
tranh chip tai sin cua vg chdng gin lidn vdi 
dat dugc cip cho hg gia dinh dd gian hd nhu 
sau: "Neu Uy ban nhdn ddn (UBND) cdp ddt 
cho hg gia dinh, sau dd trong ngi bg gia dinh 
thda thudn de cho cap vg chdng ndo su dung 
Idm nhd thi cap vg chdng dd cc> quven sU 
dung chung ddi vin ddt dugc giao, neu hg ly 
hon thi coi quyen sU ching dd't do la tdi sdn 
cluing duc/c chia, neu co ngiidi khdc tranh 
chap thi xu bdc yeu cdu tranh chdp do ". 

- Tiii cdng van sd 16/1999/KHXX ngay 
01/02/1999 CLia Tda an nhan dan tdi cao giai 
dap mdt sd vin dd ve hinh sy. dan sy. kinh te, 
lao ddng, hinh chinh vi td tung tiii Muc 13 cd 
hudng din vd trudng hgp chinh quydn dia 
phuang giao dit cho hg gia dinh dd gian hg 
cho chu hg la bd me, vg chdng con lim nha 
tren dat dd, khi vg chdng con xin ly hdn thi cd 
coi dit dd la tii sin chung ciia vg chdng dd 
chia khdng? Theo tinh thin cua hudng din 
nay thi cd phan biet cac trudng hgp cu thd sau: 

* Trudng hgp 1: Neu cac thinh vien 
trong hd gia dinh ddu ddng y cho dat dd vg 
chdng mdt ngudi con ciia chii hd lam nha d, 
mac du khdng cd giiy td, nhung cd nhidu 
ngudi bidt viec cho dat dd ma vg chdng 
ngudi con da lam nha d thyc sy tren dit da 
dugc cho thanh khudn vien rieng, thi vg 
chdng ngudi con dd dang sir dung dit dugc 
tiep tuc sir dung dat. Khi xet xir cho ly hdn 
thi quyen sir dung dit dd la tai sin rieng ciia 
vg chdng vi dugc chia theo quy dinh chung. 

* Trudng hgp 2: Neu cac thanh vien 
trong hg gia dinh chua ddng y cho dat dd vg 
chdng mdt ngudi con ciia chii hd lam nha d, 
nhung vg chdng ngudi con da lim nhi d tren 
phin da't dd, thi trong trudng hgp nay nha d 
la tai sin chung ciia vg chdng, cdn quydn sir 
dung da't vin la cua hd gia dinh. Khi xet xir 
cho ly hdn thi tda an tinh gia tri cua nha d de 
chia cho hg hoac chia nha d bing hien vat, 
cdn da't thi ngudi nhan mgt phin hoac toan 
bo nha d phii thanh toin tidn gia tri quyen sir 
dung dit theo khung gia dat do chinh quydn 

dia phuang quy dinh. Trong trudng hgp hg 
phai thanh toan tien gii tri quydn sir dung 
da't, thi tda an chi bugc phai thanh toin cho 
nhung ngudi khdng ddng y cho dit theo 
phin tuong iing ma hg dugc hudng. 

Tuy nhien, day mdi chi la hudng din 
lien quan den loai dit gian hg ma chinh 
quydn dia phuang giao cho chii hg la bd me. 
vg chdng con lam nha tren dit dd chir khdng 
phai la hudng din chung cho mgi trudng hgp 
khi cin xac dinh tai sin la quydn sir dung dat 
thudc tai sin chung hay tai san rieng ciia vg 
chdng khi vg chdng ly hdn. Dieu nay din 
ddn khdng it sy tranh cai trong viec ap dung 
cac can cir phap ly tren trong qua trinh giai 
quydt tranh chip ve vin de nay, xin dan cir 
mdt vu in cy thd. 

Ong T ket hdn vdi ba Th nam 1953 sinh 
dugc 7 ngudi con: 3 trai, 4 gai. trong dd anh 
M la con thii cua dng ba. Qua trinh chung 
sd'ng, vg chdng dng T, ba Th cd tiio kip dugc 
khdi tai sin la: Thira dit sd 577 vdi dien tich 
792 m'. Theo ban dd dia chinh tir nam 1964 
vi sd muc ke ciia UBND xa H hien nay thira 
dit vin dung ten dng T. Thing 6/ 1989 anh 
M kdt hdn vdi chi X vi sd'ng chung vdi bd 
me chdng. Thing 7-1990 ba Th chdt khdng 
de liii di chuc hoac phan chia di sin ddi vdi 
khdi tai sin la thira dit sd 577 dien tich 
792m' ndi tren. 

Thing 9-1990, do cd mgt sd mau thuin 
vdi gia dinh, anh M vi chi X da ty y dgn ra d 
rieng tren dat ciia dng T - thira sd 577, dien 
tich 792m'. Vg chdng anh M da lam: 3 gian 
nha d; 3 gian quan bin hang; 3 gian cdng 
trinh phu; 35,86m' san; gidng; nha ve sinh; 
nha tim ... Ngoii ra anh M cdn xay 2 bLi:c 
tudng ngan bing gach xi than cao 10-20cm 
bao trgn mdt dien tich 518m' tren 792m' tiii 
thira dit sd 577. Viec lim nay di bi dng T va 
gia dinh phan ddi ngay tir khi xay, cu the li 
da nhidu lin xiy ra xd xit giiia anh M vdi 
dng T, nhung xuit phat quan he tinh cim bd 
con, dng T van chap nhan tam giao dat cho 
vg chdng anh M vi khdng cd khieu niii gi tdi 
cic CO quan chinh quydn. 

Khoang cudi 1996 diu nam 1997, vg 
chdng anh M da ty y ban 150m' tren 518 m' 
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da't. (dugc dng T tam giao) cho chi H (chi gai 
cua chi X - hien sinh sd'ng d tinh N) vdi gia 
ban la 17,5 trieu ddng. Dien tich dat ban nay 
bao gdm ci mdt phin can nha. quan ban hing 
cua \g chdng anh M dang sir dung, cic ben 
chi dua ra sd lieu vd dien tich mi khdng cam 
mdc gidi cu thd. Chi H chuyen tidn cho vg 
chdng anh M qua buu dien va sau khi mua 
cho ddn thdi diem hien nay. chi H van chua 
nhan dat cung nhu cu trii thyc te tren dd. Van 
de CO ban nhit trong viec mua bin nay la ong 
T hodn todn khong biet ddt cua gia dinh minh 
dd bi bdn. mai gin 1 nam sau. do khdng cd 
dugc chii ky ciia dng T trong giiy td chuydn 
nhugng dit - mdt dieu kien bat budc de chi H 
hoan thanh thu tuc dang ky quyen sir dung 
dat, anh M mdi dua giay bin dit nhd dng T 
ky. Ong T da kien qu\et khdng ky nen vg 
chdng anh M. chi X da phai chudc liii dit. 

Tir thing 2/2003. do mau thuin vg 
chdng trim trgng. chi X da bd ve nha me de 
\a gui don xin ly hOn anh M. 

Theo tinh tiet ciia vu dn. viec co cong 
nhdn dien tich 5J8m' ddt Id tdi sdn chung 
cda vg chong anh M. chi X hay khong theo 
toi, cdn phdi xac dinh rd co hay khong co 
viec tdng cho tdi sdn Id quyen sii dung ddt 
trong vu an nay. 

Cd y kien cho ring cin phai xac dinh 
dien tich 518m' dit la so hiru chung ciia vg 
chdng anh M vi nhung ly do co ban sau: 

- Ong T da giao cho vg chdng anh M sir 
dung 518m'dit tir nam 1990; 

- Vg chdng anh M da xay nha. quin ban 
hang, san gach. xay tudng bao thinh khuOn 
vien rieng; 

- Khi vg chdng anh M. chi X ban 150m' 
dit cho chi H (chi gai ciia chi X) dng T 
khdng cd y kidn phan dd'i. 

Vi Nay. khi \q chdng anh M. chi X ly hdn 
thi chia bit ddng sin na\ theo quy dinh tai 
Didu 95 Luat Hdn nhan va Gia dmh nam 2000. 

Nghien ciiu dudi gdc do ly luan va thyc 
tidn. tdi khdng ddng y vdi y kidn nay vi: 

1. Theo ban dd dia chinh tir nam 1964 va 
sd muc ke ciia UBND xa H cho den thdi 
diem hien nay dng T vin dung ten tren thira 
dat sd 577 vdi dien tich 792m' va tir trudc 

den nay thira dat vin dung ten dng T trong sd 
dia chinh xa. Dit vg chdng anh T sir dung Id 
1 phdn cua thiia ddt ndi tren cd dien tich 
518m' vi dng T chi mdi "tgm giao" chir 
khOng phat la "cho hdn". Sd dT nhu vay vi 
khdng cd bat ky mdt tai lieu, giay td nao 
phan inh viec dng T da cho dit ngoai ldi 
khai cua chi X. Cac thanh vien gia dinh va 
bin than anh M - chdng chi X ddu khang 
dinh: Ly do ra d rieng la do anh M mau 
thuin vdi dng T vi cic anh. chi, em minh. 
.Anh M ty y dgn ra d rieng, chir dng T va cic 
thanh vien gia dinh khdng ai tuyen bd cho 
da't dd'i vdi vg chdng anh M. 

2. (Dng T khdng dii tham quyen "cho 
ddt" vi ngudn gd'c khdi bit ddng sin nay la 
sd huu chung cua ong T vd vg (bd Th). Ba Th 
chet thing 7/1990 da lam phat smh quyen 
thira ke phin tii sin ciia bi trong thira dit 
dd'i vdi 8 ngudi: Ong T va 7 ngudi con. Vay, 
quvdn sd hiru va sir dung dd'i \di thira dat nay 
khong hodn todn duy nhdt thugc ve mdt 
minh dng T. Do dd, neu dng T cd thyc hien 
bat ky mgt giao dich din sy nao ddi vdi tai 
sin la thira dit sd 577 nay deu trii phap luat 
vd mat ngi dung. 

3. Trudng hgp neu thyc sy cd viec dng T 
cho da't (chua tinh de'n viec xac dinh day la 
tai sin tang cho chung vg chdng hay tang 
cho rieng) thi "hgp ddng tang cho tdi sdn" 
nay ciing bi vd hieu bdi vi pham phap luat ve 
mat hinh thuc. thii tuc trong giao dich cho 
nhan bit ddng sin. 

4. Viec vien din dng T khdng cd phan 
ung gl khi anh M. chi X ban 150m' dat cho 
chi H dd lam can cii xac dinh dien tich 518 
m" da't la tii sin chung ciia vg chdng anh M, 
chi X. tdi cho rang cin lim rd tinh tiei nay 
thdng qua Idi khai ciia cac ducmg su va cac 
chung cii cu thd: 

- Theo Idi khai cua dng T. khi mua ban 
xong H cd giri tien vd cho T liic dd tdi mdi 
biet, nhung tdi khdng ddng y. Sau dd H xin 
chir ky. toi noi dd't mdi tgm giao nen H 
khdng mua nira. Toi khdng bidt viec bdn ddt, 
khi chinh quyen xdc nhdn vdo gidx mua loi 
khdng biet. 

- Theo Idi khai ciia anh M: Tdi cd lam 
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gia'y viet tay, nhung bd tdi khdng ddng y ky 
gia'y ban dit. 

- Theo ldi khai cua chi H: Theo tdi thi 
dng T cd biet, cdn toi khdng gap ong T Idn 
ndo, khi chi mdc gidi dng T khdng cd mat. 

Mat khac, theo ldi khai cua chi X: Khi 
ban da't dng T biet nhung khdng cd y kien, vg 
chdng toi dd giao ddt cho chi H. Tuy nhien, 
trong thyc te 2 ben da khdng thyc hien viec 
bin giao thd hien nhu: Giiy mua bin khdng 
cd gia ban, khdng do ve cam mdc gidi va xac 
nhan cua can bg dia chinh xa tai thyc dia, chi 
H vdn sinh sdng tai tinh N, nha va quan bin 
hang vg clwng chiXvdn sit dung... 

Qua cac can cu: tren da chung minh 
dugc: Trong viec bin dit cho chi H, vg 
chdng anh M da cd tinh giau gidm hoan toin 
dd'i vdi dng T. Ong T chi dugc biet khi anh 
M dua gia'y ban dit nhd dng T ky, dng T da 
kien quyet khdng ky. Day rd ring la phan 
ung quyet liet ciia dng T xuat phat tir y chi 
chil quan ciia dng T: Dat van thugc quydn sd 
hiru CLia dng, dng mdi chi tam giao cho vg 
chdng anh M sir dung. 

Lien quan den ly do dng T khdng khidu 
nai ra xa: Ong cho rang dat vin mang ten 
minh, neu khdng ky thi viec mua bin khdng 
thd hoan tat dugc va sau mdt thdi gian dng 
dugc anh M cho bidt "dd chugc lgi ddt". 
Thyc te vg chdng anh M chi X dd trd va chi 
H dd nhdn lai khoin tidn mua. 

5. Co sd dd cho ring "dd cd su khdng 
dinh vd chdp nhdn" vd quydn sir dung dit vd 
viec ong T cho vg chdng anh M dien tich 
518 m' da't xuat phat tir viec vg chdng anh M 
da xay nha, lam san giich, gidng nudc, quan 
ban hang va "xdy tudng bao thdnh kliiuJn 
vien" theo tdi, chua thyc sy thuyet phuc, qua 
dieu tra, xac minh cua tda an dugc bidt: 

- Viec xay nhi, quin hang, gidng nudc... 
la dd phuc vu nhu ciu sinh hoiit va la phuang 
cich kiem sd'ng tdi thidu cua vg chdng anh 
M khi mdi cudi nhau (Liic nay ca hai chua 
cd viec lam, thu nhap dn dinh). Do dd, dng T 
cho phep vg chdng anh M, chi X xay dyng la 
hoan toan phii hgp vdi md'i quan he tinh cim 
cha con va dao ly, truyen thd'ng td't dep ciia 
dan tdc ta. 

- Viec "xdy tuang bao thdnh khudn vien" 
qua xem xet thyc dia thira dat tranh chap vi 
chiing kien: Ong T tuy d tren mgt thira dit cd 
sd hieu khac nhung la thira dit lien ke vdi 
thira dit vg chdng anh M sir dung. Nhin vao 
thyc dia khong ai cd the nhdn bidt co su tdch 
bgch giua 2 thiia ddt neu la 2 chu sir dung 
khac nhau, dng T vi cac anh chi em ciia anh 
T vin dd dang qua lai nhi anh M, chi X. 

6. Va'n de miu chd't trong vu in niy la 
viec xac dinh cd hay khdng cd giao dich dan 
sy " Hgp ddng tdng cho quyen su dung ddt" 
giira dng T vdi vg chdng anh M, chi X, theo 
tdi hgp ddng niy vi phiim phap luat ca ve ndi 
dung lin hinh thirc. 

- Ong T kdt hdn vdi bi Th nam 1953, 
theo Luat Hdn nhan vi Gia dinh nam 1959, 
tai Didu 15 quy dinh : "\'g chdng cc) quyen 
sd lulu, hudng thu vd sU dung ngang nhau 
ddi vdi tdi sdn ci) trudc vd sau khi cudi". 
Nhu vay: Dien tich dat 518m' (thudc thira 
dit sd 577, dien tich 792m') dang tranh chap 
ta't ydu phdi Id tdi sdn chung ciia ba Th va 
dng T, theo quy dinh cua Luat Hdn nhan vi 
Gia dinh nam 1959, mdi ngudi ddu cd quyen 
ddi vdi 1/2 thira dat nay. 

- Theo hd so va ldi khai ciia chi X thi 
dng T cho dat va vg chdng chi dgn ra d rieng 
tir thing 9/1990. Tuy nhien, ba Th (vg dng T 
da chdt tir thing 7/1990). Nhu vay, theo quy 
dinh phap luat ve thira kd tai Phin thir tu va 
Didu 245 - Xic lap quyen sd hiru do dugc 
thira kd ciia Bd luat Dan sy thi: 1/2 dien tich 
da't nay da khdng cdn thugc quydn sd hiru 
cua dng T ma thudc quydn sd huu chung ciia 
8 ngudi (dng T vi 7 ngudi con). Vd mat phap 
luat dng T khdng cd quydn dinh doat dd'i vdi 
tai sin Ii sd hiiu chung vdi 7 ngudi kia khi 
chua dugc sy ddng y cua hg. 

Tdm lai: "Gid sii" cd xay ra viec dng T 
"cho ddt" tren thyc td thi giao dich nay hoan 
toin vd hieu vd mat ngi dung. Ben canh dd, 
theo quy dinh tai Dieu 467 Bg luat Dan sy : " 
Viec tdng cho bdt dgng sdn phdi dugc lap 
thdnh vdn bdn co chiing nhdn ciia Cong 
chiing nhd iiudc hoac chiing thifc ciia ca 
quan nhd nUdc cd thdm quyen" va "Hgp 
ddng tdng cho bdt dgng sdn chi co hieu luc 
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ke tu thdi diem ddng ky quyen sd hilu", thi 
viec "cho ddt" nay cdn vi phgm ve thu tuc 
theo quy dinh cua phip luat. 

Qua nhirng van dd trinh biy d tren, tdi 
cho rang khdng cd co sd phap ly trong viec 
xac dinh dien tich dat 518m' \g chdng anh 
M, chi X dugc dng T tiim giao trudc day li 
tai san chung ciia \g chdng anh M, chi X. 

Tir thyc tidn giai quyet tranh chip vu in 
nay. tdi cho rang ddi \di \iec xic dinh quydn 
su dung diit la tai san chung hay tai sin rieng 
ciia vg chdng trong trudng hgp dit bd me 
cho vg chdng con lam nha tren dit dd. nen 
chang cin thd'ng nhat tren mdt sd nguyen tic 
CO ban sau: 

- Thu nhdt: Xac dinh ngudn gd'c dat, qui 
trinh sir dung dat. cdng siic duy tri. tdn tiio 
manh dat dd; 

- Thu hai: Xac dinh y chi ciia bd me 
trong viec cho vg chdng dat. cho chung hay 
cho rieng; cho hay tam giao; 

- Thu ba: Xac dinh tinh hgp phap cua 
giao dich dan sy - hieu lyc ciia hgp ddng 
tang cho bit dgng sin dac biet la lien quan 
den ndi dung cu thd ciia hgp ddng. Tir dd, 
van dung cic quy dinh ciia Bd luat Dan su, 
Luat Hdn nhan va Gia dinh. cac van ban 
hudng din ciia Tda an nhan din tdi cao trong 
viec xic dinh tai sin chung hay tai sin rieng 
ciia vg chdng ip dung vio cac vu in cu the, 
tren co sd cac chiing cir cu thd dd cd dugc 
nhti'ng nhan dinh vi phan quyet dung phap 
luat, hgp ly, hgp tinh nham dam bao quyen 
Igi chinh dang cua cac ben duong sy. 

(Tiep theo trang 37 - Mgt sd bdt cap trong ...) 

sao lai van "cOng nhiin mac nhien" hg la 
thanh vien HGD? Phii chang do hg cd chung 
SHK? Viiy phap luat da cd nhung quy dinh 
gi dd bao \e hg trong trudng hgp nay. 

4. Kien nghj 
Tir nhu'ng nhin dinh tren cho thay, suy 

cho Cling chiing ta khdng thd dya vao SHK 
de xac dinh mdt nhdm ngudi nao dd ciing 
dang ky thudng trii tai mdt dia chi la HGD. 
Trong thyc td, da cd khdng it co quan quin 
ly nha nudc (trong dd cd ci co quan tu phip) 
da dya vao SHK de xac dinh HGD vi phan 
chia tai sin ciia hd. Thidt nghT. day la mdt 
loai hinh sin xuit. kinh doanh dac biet (chi 
bao gdm nhirng thanh \ien cd quan he hdn 
nhan. huydt thd'ng) theo loai hinh hg kinh 
doanh ca thd (khoin 2. Didu 36 Nghi dinh 
88/2006/ND-CP vd dang ky kinh doanh quy 
dinh: "HGD sdn .xud't nong. Idm. ngu nghiep 
khong phdi ddng ky kinh doanh " j . Chung ta 
cd thd nhan thiy HGD cd ra't nhieu didm 
tuong ddng so vdi mdt doanh nghiep vd 
nghTa vu tai sin. Bao gdm: 

- Do cac thanh vien ddng gdp: 
- Cimg nhau tiio lap, dugc tang, cho 

chung. thira kd chung; 
- Tai san do cac thanh vien thda thuan la 

tai san chung; 

- Chiu trich nhiem dan sy bang tai san 
chung ciia hd; neu tai sin chung khdng dii de 
thyc hien nghTa vu chung cua hd thi cac 
thinh vien phii chiu trich nhiem lien ddi 
bing tai sin rieng ciia minh. 

Do dd. da den liic chiing ta cin phai cd 
cac bien phap quan ly HGD nhu dd'i vdi mot 
doanh nghiep dd dam bao cho loai hinh nay 
dugc phat tridn dn dinh. Tuy nhien. van dd 
khd khan nhat hien nay chinh la lam the nao 
dd cd thd nhan biet dau la thanh vien HGD? 
Phii chang cin phai cd sd dang ky thanh 
vien HGD nhu dd'i vdi doanh nghiep hay 
khdng? Cd cin phai dang ky chu hd ciia 
HGD khdng? Neu chung ta quin ly dugc 
danh sach, cung nhu su bien ddng, thay ddi 
cua thanh vien HGD, chiing ta se dd dang 
hem trong viec xic dinh tu cich thanh vien 
ciing nhu giii quye't cac vin dd lien quan den 
tai san chung cua hg. 

Neu nhirng khd khan vudng mic tren 
dugc thao gd, se dam bao dugc quydn san 
xuat. kinh doanh cua HGD, bio dam quyen, 
nghTa vu tai sin cua cac thanh vien HGD. Va 
nhu the se thuan lgi hon cho co quan quan ly 
nha nudc cung nhu ngudi dan trong qui trinh 
thyc hien, dam bao phap luat cd thd thuc 
hien trong cudc sd'ng. 
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