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\. Boi canh ra doi ctia cong doan Viet 
Nam va sy thay doi nhan thuc ve vai tro 
ciia cong doan 

Ra ddi Cling vdi su ra ddi ciia Ding 
Cpng sin Viet Nam, Ding mang bin chat 
giai cap cPng nhan, tinh quan cbiing v i 
tinb quoc te vdi muc tieu xay dung chu 
nghia xa hpi d Viet Nam, cdng doin cich 
mang dudi sir lanh dao eua Ding l i mpt tP 
chirc thdng nhat, duy nhat 80 nim dai dien 
cho giai cap cdng nhan v i nhiong ngudi lao 
dpng Viet Nam. 

De phip djnh hPa vi tri, vai trP eua td 
chirc cPng doin, nim 1957, Quoc hpi nudc 
Viet Nam Din chu cpng hoi thPng qua Luat 
Cong doan khing djnh cic quyen rpng ldn 
etia to chirc cong doin - ci d khu vuc Nhi 
nudc vi khu vioc tu nhan. Dja vi lim chti cua 
giai cap cdng nhan thdng qua td chirc cdng 
doin dupe kbang djnh ca trong ITnh vioc 
chinh trj, kinh te vi xa hpi. Dieu kien boat 
dpng ciia tP chirc cdng doan ve to chirc, cin 
bp vi tii chinh dupe phip luat khing dinh vi 
dim bio. Trong suot giai doan niy cho den 
nhtrng nim 1990, cong doin dupc hieu li 
mpt tP chirc cua mpi ngudi lim viec trong 
khu vue cdng (co quan nha nudc, doanh 
nghiep nhi nudc) vi td chuc chinh trj - xa 
hpi mi khPng cP sir phan biet ngudi lao 
dpng vi ngudi sir dung lao dpng. Day cting 
la mpt trong nhtrng nhan td inh hudng tieu 
cue den co cau td chirc vi boat dpng cdng 
doan hien nay. 

Nam 1990, Luat Cdng doin dupc ban 
hanh trong dieu kien da cP sir thay doi ldn 

TS, Luat hpc, Trudng bp mdn Luat Lao dpng, 
Trudng D î hpc Luat Ha Npi. 

ve tu duy phit trien kinh te, cin bin khing 
dinh cic quyen cua cdng doin trong ddi 
song cbinb tri, kinh te, xa bpi. 

Dai hpi Ding Cpng sin Viet Nam qua 
cic thdi ky deu khing dinh: Ding cua giai 
cap cdng nhan; Ding mang ban chat giai cap 
cong nhan de thuc bien dudng ldi cbinb tri 
cua minh; Dang cam ket ton trong Dieu le v i 
tinh dpc lap cua tP chirc cdng doin. Ding 
coi xay dimg giai cap cdng nhan vi to chuc 
cPng doin vtra li muc tieu vira li dpng lire 
ciia cich mang Viet Nam. 

Ding lanh dao to ebue cong doin bing 
dudng ldi, bing viec cir cin bp eP uy tin 
trong giai cap cdng nhan gidi thieu img cir 
vio cac cuong vj lanh dao cdng doin cic 
cap. Tim muoi nim qua, cic lanh tu cua 
phong trio cdng nhan vi cPng doin cting li 
nhtrng linb tu xuat sic cua Ding Cpng sin 
Viet Nam, tieu bieu li cac dng Nguyen Dire 
Cinh. Tdn Dire Thing, Nguyen Dire Thuan, 
Hoing QuPc Viet, Nguyen Van Linh vi 
nhieu ngudi khac. Quy luat van dpng vi phit 
trien ciia Ding Cpng sin Viet Nam gin bo 
chit che vdi quy luat van dpng va phit trien 
cua giai cap cong nhan vi CPng doin Viet 
Nam. Dieu niy bien van cPn the hien P mpt 
mirc dp ding ke trong cic cPng doin cap cao 
(Tong lien doin. Lien doin lao dong cap 
tinh...). Tuy nhien, nP kbPng cP y nghia 
nhieu lim vdi he thdng cong doin co sd nhat 
la vdi khu vuc kinh te tu nhan. 

Ttr 1957 den nay, TPng lien doin Lao 
dong Viet Nam boat dpng theo Hien phip vi 
phip luat ve lao dpng vi cPng doin, li thinh 
vien cua he thPng cbinb trj do Ding Cpng 
sin Viet Nam cam quyen vi linb dao. 
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Den dai hpi X Cdng doin Viet Nam 
(11/2008), Tdng lien doan Lao ddng Viet 
Nam tap hpp ban 6 trieu ngudi li cin bp, 
cong chuc, vien chioc va nhtrng ngudi lao 
dpng lim cong hudng luong thupc giai cap 
cPng nhan vi cic tang ldp lao dpng chan tay, 
tri Pc thupc mpi thinh phan kinh te. Vdi mpt 
Dieu le cong doin dupc dan chu thdng qua, 
cdng doin Ii mpt td chuc thdng nhat, doan 
ket, ci trong tu tudng td chuc vi boat dpng 
theo diing quy dinh cua phip luat, cP quan 
he hop tie, doin ket vdi phong trio cdng 
doin cic nudc tren the gidi. 

Phong trio cdng doin trong dieu kien 
mdi dang tu dpi mdi tu duy, ddi mdi npi 
dung vi phuong thuc boat dpng, dang bet 
sire cP ging de phit trien doin vien, xay 
dung cong doin cic cap vtrng manh va xay 
diong dpi ngti cin bp cdng doin vi quyen vi 
lpi ich cua ngudi lao dpng. 

Tuy nhien, thioc te cho thay da cP sir 
thay dpi rd net vi ngay cing sau sic ve boat 
dpng cua cic cap cdng doan Viet Nam vi cd 
the tiep can nd nhu li nhung thich thirc vdi 
to chirc cong doin trong giai doan hien nay: 

i/ Khu vuc boat dpng truyen thong ciia 
cong doan (khu vuc quoc doanh) da bi thu 
hep lai (vi nhieu nguyen nhan khic nhau, 
trong do co nguyen nhan khich quan li viec 
CO phan boa doanh nghiep nhi nudc), trong 
khi khu vuc tu nhan dang ldn manh, dan ddn 
so lupng ngudi lao dpng gia ting nhanh 
chPng. Ttr do dan den nhu cau phai ddi mdi 
phuong thtrc thinh lap cdng doin, thu hiit 
doan vien vi td chioc, boat dpng cua cong 
doin'. 

Sau dai hpi X Cdng doan Viet Nam, Tdng lien doan 
da xay dung va ban hanh Chuang trinh phat triSn 1,5 
trieu doan vien cong doan giai doan 2008 - 2010. Nam 
2008, cac d p cong doan da ket nap mdi 451.047 doan 
vien ya thanh lap mdi 4327 cong doan ca sd (Bao cao 
so kk 1 nam trign khai Chuang trinh hanh dpng cua 
Tong lien doan thuc hien Nghj quyet Trung uang VI 
khda X ve "Tiep tuc xay dung giai cSp cdng nhan Viet 
Nam thdi ky day manh cdng nghiep hda - hien dai hda 
dat nudc" thang 6/2009, tr. 6). 

ii/ Xung dot vS Igi ich giiia ngudi su 
dung lao dpng vi ngudi lao dpng ngay cing 
lan rdng vi da xuat hien hing loat cupc dinh 
cdng tu phit. Trong khi khdng phii d dau 
ciing cd td chirc cdng doin, tham chi nhirng 
noi da cd cdng doan thi vi nhieu Iy do khong 
the dung ra quy tu, khdi xudng vi lanh dao 
dinh cdng theo diing cic quy dinh cua phip 
luat, Tir dd xuat hien nhu cau dai dien cho 
ngudi lao dpng. Them ntra, van de thuong 
lugng tap the, ddi thoai xa hpi... hien dang 
dinh dugc sir quan tam tir nhieu phia va 
dugc coi la mpt trong nhiong giii phap quan 
trgng de tao ra sir hii boa, dn djnh cua quan 
he lao dpng d Viet Nam. Theo dd, nhu cau 
dai dien, vai trd cua cdng doin lai cang trd 
nen buc thiet. 

iii/ Vdi tinh each la mpt td chuc chinh tri 
- xa hpi, theo each hieu truyen thdng, cdng 
doan thuc hien nhieu chuc ning, nhiem vu 
gin bd mat thiet vdi viec thuc hien chtic 
nang, nhiem vu cua Nha nudc^, dieu dd dan 
den trong nhieu trudng hgp chuc ning chinh 
cua cdng doan (dai dien) khdng dugc thuc 
hien thda ding. Van de nay hien cd sir thay 
ddi rat ldn ve nhan thuc trong chinh to chirc 
cong doin. Dieu le cdng doin nam 2008 xac 
dinh chuc ning dai dien bio ve quyen vi lgi 
ich hgp phip cua ngudi lao dpng cua cong 
doin hien nay Ii chuc nang trpng tam. 

iv/ Mdi quan he gitra cdng doin vi cic 
ddi tic xa hpi: Chinh phii, dai dien gidi su 
dung lao dpng da cd sir chuyen bien tich cue 
ci ve chat va lugng. Nhiong vin dd nay 
khdng cbi dtmg lai d muc quan diem, chinh' 
sich mi da dugc ghi nhan bing cic quy djnh 
cua phip luat. Day chinh li nhung tidn dd 
bet sue quan trgng de tao ra nhung chuydn 
bien theo hudng tich cue boat dpng cua cong 

^ Vi du; Cdng doan Viet Nam la thanh vien ciia IJy 
ban qudc gia ve phdng, chdng HIV/AIDS, ma tuy va 
mai dam. Cdng doan chju trach nhiem ve tuyen 
truygn, cung cSp thdng tin va hudng din cho thanh 
vien vi phdng, chdng HIV/AIDS. 
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doan vdi tu each Ii dai dien cho ngudi lao 
dpng trong quan he lao dpng^. 

v/ Thuc te giii quyet cic van de niy sinh 
trong quan he lao dpng cho thay, mpt cich 
tu nhien da xuat bien cic td chuc (ngudi) dai 
dien khi cd xung dpt trong qui trinh lao 
dpng, die biet li kbi cP dinh cong. Cic td 
chirc (ngudi) dai dien niy thudng khdng ra 
ddi theo cic trinh tu, thu tuc da dupe phip 
luat quy djnh (xem Dieu 172a Bp luat Lao 
dong). Tuy nhien, trong qui trinh giii quyet 
xung dot thi co quan chuc nang (vi du: To 
cong tic giii quyet dinh cong) vi ngudi sir 
dung lao dpng phii giii quyet thdng qua 
nhung dai didn kbdng chinb thire niy vi nhu 
vay mac nhien tu cich cua bp dupc cong 
nhan trong thuc te. Qui trinh thao luan ve 
siia doi Bp luat Lao dpng v i Luat cPng doin 
da cP rat nhieu tranh luan ve viec td cbiic 
cong doin Viet Nam li td chioc dai didn duy 
nhat hay ben canh dd can thira nhan td chirc 
dai dien lao dpng? Dieu dP cho thay, d i cP 
sir chuyen bien ve nhan thue cua xa hpi 
trong van de niy vi li mpt ip lire ding ke^ 
cho cong doan trong boat dpng vdi tu cich 
li ngudi dai dien cho dti tinb dai dien cua 
cong doin ed cdn "dpc quyen" ntra bay 
khong? 

2. Phap luat dieu chinh chirc nang dai 
dien ciia cong doan Viet Nam 

Hien nay dieu chinh boat dpng ciia cdng 
doin cP cic vin bin chu yeu sau day: 

- Hien phip; 

- Luat Cdng doin; 
- Bp luat Lao dpng; 

- Cic van bin npi bp eiia td chioc cdng 
doin: Vi du "Didu le cdng doin""*. 

Vi du: Quyet djnh ciia Thii tudng Chinh phii s6 
68/2007/QD-TTg ngay 17/5/2007 \k vi?c thanh lap 
Uy ban quan h^ lao dpng. 
- Quygt djnh ciia Thii tudng Chinh phu sd 
1129/2008/QD-TTg ngay 18/08/2008 vg tang cudng 
cong tac lanh dao, chi dao viec xay dung quan he lao 
dOng hai hoa, on dinh va tien bp doanh nghiep. 

Ngay ttr Hien phap dau tien cua Nhi 
nudc ta - Hidn phip nim 1946 tbi quyen 
thinh lap v i to chirc cong doin cua gidi lao 
dpng nam trong quyen "r̂ r do td chicc vd lap 
hpi' da dupe ghi nhan P Dieu 10. Day li co 
sd phip ly dau tien cho boat dpng CPng 
doin Viet Nam. Ngay sau dP, vio ngiy 12-
3-1947 Hd Chu Tjch ban binh Sac lenh sd 
29/SL cd mpt chuong gom 22 dieu quy dinh 
ve ''Viec lap dodn the cong nhdn". 

Nhiong quy dinh tren chung tP ngay tir 
khi Nhi nudc Dan chu nhan dan non trd dugc 
thinh lap, da thay vai trd cua cdng doin trong 
ddi song xa bpi. Vi vay, bang phip luat, Nhi 
nudc quy djnh cho cong doin cP quyen bio 
ve quyen lpi cua ngudi lao dpng. 

Nhung do dieu kien lich sir luc bay gid, 
viee tbirc bien Sic lenh 29/SL cdn nhieu ban 
che. Tiep sau dd, Chinb phu ban binh Sac 
lenh so 118/SL ngiy 18-10-1949 cho cdng 
nhan cic xi nghiep quPe gia quyen ctr Uy 
ban xi nghiep de quan ly xi nghiep ciia quPc 
gia ben canh to ehire Cong doin xi nghiep. 
Thing 5/1950, Chinh phu ban hinb Sic lenh 
sd 76/SL vi Sac lenh 77/SL quy djnh quyen 
lim viec, tien luong, tidn cdng cho cong 
chirc va cPng nhan giup viec Chinh phu, 
trong dp xic djnh cPng chioc Viet Nam cP 
quyen gia nhap cPng doin vi quy djnh 
quyen dai dien cong doan trong xi nghiep, 
CO quan nhi nudc tham gia cic Hpi dPng 
trong don vi dd bio ve quyen lgi cho ngudi 
lao dpng. 

Sau khi mien Bic giii pbPng dupe ba 
nim, ngay 14-9-1957 QuPc bpi khoi I da 
thong qua Luat Cong doin dau tidn d nudc 
ta. Sau khi cd Luat Cong doin, 'Thu tudng 
Chinh phu ban hinb Ngbj djnh so 188/TTg 
ngiy 9-4-1958 quy dinh chi tiet thi hinh 
Luat Cong doin. 

Luat Cong doin 1957 quy djnh nhiem 
vii, quyen ban cua cong doin trong cic co 
quan, xi nghiep nhi nudc, trong xi nghiep tu 
doanh; quy djnh quyen cdng doin thay mat 

•* can luu y cac van ban ciia td chirc cdng doan khdng 
phai la van ban phap luat. 
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cho cdng nhan vien churc tham gia cic hpi 
nghi cua co quan nhi nudc, cua ban lanh dao 
xi nghiep khi bin ve thtoc hien ke hoach nha 
nudc, bio ve cic chinh sich, che dp cP lien 
quan den quyen lgi cua cong nhan, vien 
ehire trudc toi an. 

Hien phip 1980 da dinh hin mgt dieu 
(Dieu 10) ghi nhan vj tri, vai trd cua cdng 
doin. Song do nim trong khuon kho eua co 
che quin ly kinh te, xa hpi ciia thdi ky eii 
nen dia vj phip ly cua cong doin cPn chung 
chung, mang tinh hinb thuc, chua co cic quy 
djnh ve quyen ban, trich nhiem ciia cdng 
doin cting nhu quan he phoi hgp giioa cong 
doin vdi cic co quan nhi nude vi cic don vi 
td cbirc khic. 

Vdi cii nhin toin dien bon, day du hon 
ve vj tri, vai trd cua td chuc cdng doin trong 
nen kinh te thj trudng dinh budng xa hdi chu 
ngbia, mpt dao luat mdi ve cdng doin dugc 
ban binh vio ngiy 7-7-1990 thay the Luat 
Cdng doin 1957. Luat Cdng doin lan nay 
quy djnh cu the chirc ning, quyen ban v i 
trich nhiem cua cdng doin ciing nhu cic 
bien phip dim bio boat dpng cong doan. 

Trong Hien phip 1992, vai tro, vi tri cua 
cong doin dugc quy djnh tai Dieu 10: ''CPng 
dodn Id to chicc chinh tri - xd hpi ciia giai 
cdp cdng nhdn vd ciia ngudi lao dpng ciing 
vdi ca quan nhd nudc, to chirc kinh te, to 
chicc xd hpi chdm lo vd bdo ve quyen lai ciia 
cdn bp, cdng nhdn, vien chirc vd nhiing 
ngudi lao dpng khdc; tham gia qudn ly nhd 
nudc vd xd hpi, tham gia kiem tra, gidm sdt 
hogl dpng ciia ca quan nhd nudc, td chicc 
kinh te; gido due cdn bp, cong nhdn, vien 
chirc vd nhirng nguai lao dpng khdc xdy 
dung vd bdo ve To quoc'". 

Bp luat Lao dpng dugc ban hanh da tiep 
tiie khing dinh vi tri phip ly cua cong doin 
trong nen kinh te thj trudng, tao them nhtrng 
dieu kien de cdng doin hoat dpng trong 
dieu kien kinh te thi trudng nhim dip ung 
cic nhu cau cua ngudi lao dpng va xa hpi 
trong dieu tiet cac quan he lao dpng. Cac 
quy djnh ciia Bp luat Lao dpng nim 1994 

(sira ddi, bd sung cac nam 2002, 2006) \k 
cdng doan dugc quy dinh tap trung tai 
Chuong XIII, tu Didu 153 ddn Didu 156. 

Ngoii ra, cdn cd mpt sd nghi dinh, thong 
tu hudng dan thuc hien cic vin bin ndi tren. 

Didu le cdng doin dugc thdng qua tai 
Dai hpi lin thur X nam 2008 ciing ghi nhan: 
"TPng lien dodn Lao dpng Viet Nam Id tP 
chirc chinh tri - xd hpi rpng ldn cua giai 
cdp cong nhdn, dpi ngii tri thirc vd nhirng 
ngudi lao dpng tu nguyen lap ra... cd chicc 
ndng: Dgi dien bdo ve cdc quyen vd lai ich 
hap phdp, chinh ddng ciia cong nhdn, vien 
chirc, nguai lao dpng (CNVCLD); tham 
gia qudn ly nhd nudc, qudn ly kinh te - xd 
hpi, tham gia kiem tra, gidm sdt hogt dpn^ 
ciia ca quan nhd nudc, to chirc kinh te; 
gido due, dpng vien CNVCLD phdt huy 
quyen Idm chii ddt nudc, thuc hien nghia vu 
cdng ddn, xdy dung vd bdo ve to quoc Viet 
Nam xd hpi chii nghia'". 

Thdng qua cac quy dinh ciia phip luat 
va Dieu le cong doin ndi tren, cd the nit ra 
mgt sd nhan xet sau: 

- Cdng doin dugc thira nhan l i td chirc 
duy nhat dai dien cho ngudi lao dpng trong 
quan he lao dpng va tham gia vao mpt so 
ITnh vuc khic. 

- Phap luat Viet Nam thira nhan cPng 
doin l i td chuc chinh tri - xa hpi nim trong 
he thdng cic td chuc chinh tri - xa hpi hgp 
phip d Viet Nam do Ding Cpng sin lanh 
dao. Vdi quy dinh nay, cdng doan cd mpt vi 
tri die biet vi nd khdng chi la mpt td chtic 
cua ngudi lao dpng cd nghia rang nd khdng 
phii l i mpt td chuc xa hpi thuan tiiy. C) khia 
canh tich cue, neu td churc cdng doin phit 
buy dugc the manh niy se cd kha ning dai 
dien v i bio ve ngudi lao dpng vdi mirc dp 
rat cao. Tuy nhien, d mat trii cua van de thi 
rat CO the vdi tu cich la td cbirc nim trong 
he thdng td chirc chinh tri - xa hpi cam 
quyen thi cac yeu td chinh trj, hanh chinh 
ciia td chirc cdng doan se inh budng ddn ydu 
td dai dien. Thuc tien ciing cho thiy tinh 
hinh chinh trong boat dpng cua cdng doan 
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cip tren la mpt rio cin ding ke den hidu qui 
hoat dpng cua cong doan vdi tinh cich la to 
chirc dai dien . 

- Cic quy djnh cua phip luat co tinh chat 
djnh khung, tao tien de ciing nhu mpt sP bien 
phip dim bio cho viec thirc hien cbirc ning 
dai dien ctia cPng doin. Cic quy dinh niy vdi 
tu cich li quydn cua cdng doin chu yeu li 
cic quydn tham gia. So vdi phip luat mpt sd 
nudc, phip luat Viet Nam co nhieu quy dinh 
de dim bao cic boat dpng cho cong doin. 
Tuy nhien, thuc te cho thay hieu qui boat 
dpng cua cong doin dudi gdc dp dai dien bio 
ve cic quyen vi lgi ich hgp phip ciia ngudi 
lao dpng cPn ban che. Ciu bPi dat ra li: He 
thong phip luat ve cong doin eP phii li 
nguyen nhan eua sir ban che niy kbPng? Vi 
no cin dugc thay ddi nhu the nio? 

- Cic quy djnh ve quyen cua cong doin 
cung nhu mpt so bio dim de cdng doin boat 
dpng vdi tu cich li ngudi dai dien ebo 
quyen va lpi ich hgp phip cua ngudi lao 
dpng khong cP nhieu thay doi tir nim 1990 
den nay (trong Luit Cong doin vi Luat Lao 
dpng). Chu yeu la sir thay doi ve tu each dai 
dien, mac dii d cap dp van bin luat phii den 
Bp luit Lao dpng sua dPi nim 2006 mdi quy 
djnh nhtrng noi chua cd cong doin tbi tap 
the lao dpng eP quyen bau dai dien de td 
chirc, lanh dao dinh cong. Song d cap dp vin 
bin dudi luat di cd nhung quy dinh thira 
nhan td chirc dai dien cita ngudi lao dpng mi 

Theo Dieu 19 du thao Luat Cdng doan sira ddi lan 
thir 4 (2009): Cong dodn cdp tren ca sa se Id nguai 
dgi dien bdo ve quyen vd lai ich hap phdp cita nguai 
lao dgng a nhiing nai chua co to chuc cong dodn ca 
sd. Day cd the coi la mdt giai phap de duy tri vj tri dai 
dien duy nhat ciia cdng doan Viet Nam. Tuy nhien, da 
c6 nhung lo ngai va nghi ngd tinh kha thi va hieu qua 
ciia cdng doan cap tren ca sd (cdng doan cap quan, 
huy?n) vdi tu each dai dien bdi tinh hoat dpng hanh 
chinh lau nay ciia cac ca quan nay nhu la mpt co 
quan nha nudc chir khdng phai la mpt td chirc dai 
diQn thuan tiiy (chua ke den cac yeu td khac nhu: 
Ngudn nhan luc, trinh dp chuyen mdn, thdi gian dau 
tu va ŝT gan bd vdi tap the lao dpng...). 

kbdng nhat thiet phii Ii cong doin. Trong 
Quy che lao ddng ddi vdi cac xi nghiep cd 
vdn dau tu nudc ngoai ban binh kdm theo 
Nghj djnh sP 233/HDBT ngiy 22/6/1990 cua 
Hpi dong Bp trudng (nay li Cbinb phu) 
khoin 2, Dieu 2 quy djnh: "Dgi dien lao 
dpng Id chit tich hodc ngudi duae iiy quyen 
cita Ban Chdp hdnh cPng dodn thupc he 
thdng TPng lien dodn lao dpng Viet Nam; 
hodc Id ngudi duae dgi dien tap the lao 
dpng trong xi nghiep eir ra thay mat cho hp, 
khi trong xi nghiep chua co td chuc cPng 
dodn". Van de dai didn lao dpng cPn dupc 
quy djnh trong Ban quy dinh ve thoi udc lao 
dpng tap the, ban binh kem theo Ngbj djnh 
sd 18/CP ngiy 26/12/1992 cua Cbinb phu. 
Theo Bin quy che niy thi: "Ban dgi dien lao 
dpng CO it nhdt Id 3 ngudi, do tap the lao 
dpng Irong doanh nghiep bdu ra vd duac ca 
quan lao dpng cdp tinh xde nhdn". Viec bau 
ban dai dien lao dpng dupc tidn binh trong 
cic doanh nghiep "chua co td chirc cdng 
dodn" (diem b, khoin 1, Dieu 6). Neu doanh 
nghiep da cP to cbirc cPng doin nhung sd 
lugng doin vien cdng doin chiem dudi 50% 
sd lugng ngudi lao dpng thi "Ban Chdp hdnh 
ePng dodn nai do phdi td chicc bdu them dgi 
dien ciia nhung ngudi lao dpng chua Id 
dodn vien cdng dodn" (diem a, khoin 1, 
Didu 6). Hoac tai ThPng tu sP 05/LDTBXH 
ngiy 22/5/1995 cua Bp Lao dpng - Thuong 
binh vi Xa bpi "Hudng dan nang bac luong 
ddi vdi cdng nhan, vien cbirc trong cic 
doanh nghiep" quy djnh: "Cdc doanh nghiep 
khdng dp dung he thdng thang luang, bdng 
luang Nhd nudc ban hdnh thi hdng ndm 
ngudi sic diing lao dpng ihod thudn vdi dgi 
dien cPng dodn ca sd hodc dgi dien ngudi 
lao dpng thuc hien ndng bdc luang cho 
ngudi lao dpng" (diem 2, phan B, muc III). 
Vin bin gin day nhat li Nghj djnh sd 
80/2005/ND-CP ngiy 22/06/2005 Vd giao, 
bin, khoin kinh doanh, cho thud cdng ty nhi 
nudc, tai Dieu 3, khoin 14 quy djnh: "Tap 
the ngudi lao dpng" Id todn bp sd lao dpng 
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hien co trong danh sdch thudng xuyen ciia 
cong ty hodc tap the nhirng ngudi lao dpng 
tu nguyen thuc hien nghi quyet Dgi hpi cPng 
nhdn, vien chirc cPng ty, bp phdn cita cdng 
ty ve nhdn giao, mua, khodn hodc thue cong 
ty, bp phdn cua cong ty tgi thai diem cd hieu 
luc cita quyet dinh phe duyet phuang dn sdp 
xep lao dpng do Ban Chdp hdnh Cong dodn 
cong ty lam dgi dien hodc ngudi duac Dgi 
hpi todn the cong nhdn, vien chuc cong ty 
bdu Idm dgi dien de thuc hien viec nhdn 
giao, mua, nhdn khodn, thue cong ty hodc 
mua bp phdn cua cdng ty". Dieu 4 khoin 1 
quy dinh: "DPI tucjng duac giao cPng ty Id 
tap the ngudi lao dpng dang Idm viec tgi 
cdng iy ddp irng cdc dieu kien quy dinh tgi 
Dieu 10 ciia Nghi dinh ndy vd do Ban Chdp 
hdnh cPng dodn cong ty Idm dgi dien hodc 
nguai duac Dgi hpi cong nhdn, vien chirc 
cong ty bdu Idm dgi dien". 

Hien nay, mac dii cic vin bin ndi tren 
deu da khong con bieu luc ip dung (trir Nghi 
djnh 80) nhung cho thay phip luat da ttmg 
thira nhan vi quy djnh dai dien lao dpng bao 
gPm: To cbirc cong doin co sd hoic dai dien 
do tap the lao dpng bau nen. 

3. Ket luan 
Nhu vay, thuc tien ban hinh vi thuc 

hien phip luat lao dpng vi cong doin d nudc 
ta cho thay tinh chat da cong doin d mpt 
khia canh nio dp da dugc thira nhan vi thuc 
bien trong van de dai dien lao dpng. Tuy 
nhien, vi nhieu li do khic nhau ma hien nay 
cic quy dinh hien hinh cua phip luat lao 
dpng vi mpt so van bin lien quan nPi chung 
cbi thira nhan to cbirc cong doin li to chuc 
duy nhat dai dien cho ngudi lao dpng, tap 
the lao dpng (trir quyen td chioc, lanh dao 

* Khoan 2 DiSu 7, khoan 2 Dilu 17, Dilu 38, Dieu 
45, Dieu 57, Diiu 60, Dilu 64, Dilu 69, Dilu 76, 
Dilu 82, Dilu 95, Dilu 153, Dilu 163, Dilu 169, 
khoan 2 Dieu 173,,, Bp luat Lao dpng (sua doi cac 
nam 2002, 2006); Luat Cong doan ngay 30/6/1990 va 
Phan md dau ciia Dieu le cdng doan Viet Nam ngay 
05/11/2008. 

dinh cdng d nhiing noi chua cd td chirc 
cdng doan co sd)^. Tuy nhien, nhu da trinh 
biy, trong qui trinh sua ddi, bd sung Bp 
luat Lao dpng vi Luat Cdng doin bien nay 
cic tranh luan ve van de dai dien lao dpng 
van dang tiep tuc vdi nhieu suy tu, trin trd. 
Song, ca ve ly luan va thuc tien cho thay 
rang: Quyen cd dai dien la mpt quyen tu 
nhien, tat yeu cua ngudi lao dpng trong thi 
trudng, d dau cd lao dpng Iam thue d dd 
nay sinh nhu cau lien ket vi yeu cau cd dai 
dien^. Dieu niy khdng phu thupc vio phap 
luat CO quy dinh hay khdng? Vi neu tiep 
can d khia canh cbirc ning rang phip luat li 
cdng cu ciia Nhi nudc cd trich nhiem phiic 
dip cic nhu cau khich quan ciia ddi sdng 
xa hpi thi viec quy dinh td chirc dai dien li 
can thiet vi khdng the thieu cua phip luat 
dieu chinh quan he lao dpng. Van de ai se li 
dai dien cua ngudi lao dpng? Dieu do phu 
thupc rat nhieu vio cich tiep can van de 
niy vi su giii quyet cic mdi tuong quan ve 
chinh tri, xa hpi va kinh te. Vdi ngudi lao 
dpng, ai dai dien co le kbdng phai la dieu 
qui quan trpng ma dieu hp quan tam li td 
chirc (ngudi) dai dien cd du khi ning, dieu 
kien de dai dien cho hp trong mdi quan he 
lao dpng vdi rat nhidu sue ep ciia thi trudng 
bay khdng? 

Dieu 172a Bd luat Lao dong (sira ddi, b6 sung nSm 
2006). 
* d nudc ta, trudc va sau khi cd Bp luat Lao dpng 
(sira ddi, bd sung nam 2006) van dl dai dien lao dpng 
van cir ton tai va dupc thira nhan trong thuc te nhu la 
mpt chii the cd tu each trong quan he lao ddng, dac 
biet la trong cac cudc dinh cong, mac dii khdng thda 
man cac dieu kien ve mat phap ly. 
' Xem them: Cdng udc sd 87 nam 1948 ciia Td chirc 
Lao dpng qudc tl (ILO) vl Quyln tu do lien kit va vl 
viec bao ve quyen duac td chirc. 
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