
MOT SO VAN DE PHAP LY CO BAN VE BAT BUOC 
CHUYEN GIAO QUYEN SlT DUNG SANG CHE 

Dat van de 
Trong khoa hgc phap ly cua nhieu qudc 

gia tren the gidi, bat budc chuyen giao quyen 
sir dyng sang che (non-voluntary licensing -
li-xang khdng ty nguyen hay cdn dugc ggi la 
compulsory lisencing - li-xang bat budc) 
khdng phai la van de mdi. Sy ra ddi ciia khai 
niem bit budc chuyen giao quyen sir dung 
sang chl (BBCGQSDSC) dugc xem la bit 
ngudn tir nghTa vu sir dyng sang che ciia chii 
sd hiiu sang che dugc dua ra bdi Luat Ddc 
quyen ciia Vuong qudc Anh nam 1623 . Sau 
dd, tai Thugng nghi vien Hoa Ky tir nam 
1790, tai Thugng nghi vien Anh nam 1851 
va Dire nam 1853 cac nha chinh sach da 
tranh luan vl BBCGQSDSC nhu la bien 
phap thuc day nhiing lgi ich ciia he thdng 
sang che trong khi giam tdi thieu cac riii ro 
cua he thdng nay^. Dao luat dau tien tren the 
gidi cd quy dinh tryc tiep ve BBCGQSDSC 
la Luat Sang che ciia Vuong qudc Anh nam 
1883. Quy dinh tren da tac ddng mdt each 
manh me tdi Luat Sang che ciia nhieu qudc 
gia tren the gidi va anh hudng den sy phat 
trien ciia Cdng udc Paris lien quan den van 
de nay. Hien nay hau bet cac qudc gia tren 
thi gidi diu cd quy dinh vl BBCGQSDSC 
trong phap luat ciia minh. 

Tuy nhien, tai Viet Nam va mdt sd qudc 
gia dang phat triln khac, BBCGQSDSC 
dudng nliu la van de rat mdi. Tai Viet Nam, 

ThS. Luat hoc, Truang bd mon Tu phap quoc te va 
Luat so sanh, Trudng Dai hoc Luat TP. H6 Chi Minh. 
' Correa, Carlos M., Intellectual Property Rights And 
The Use Of Compulsory Licenses: Options For 
Developing Countries, South Centre, 1999, (www. 
southcentre.org/publications/coplicence/toc.htm). 

Colleen Chien, Cheap drug at what price to 
innovation: does the compulsory licensing of 
pharmaceuticals hurt innovation? 
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cd rat it cdng trinh nghien cim ve van de nay. 
Trong thyc tl, co quan cd tham quyen cua 
Viet Nam chua mdt iin cip quyet dinh 
BBCGQSDSC. Trong khi dd, trong nhii'ng 
nam gin day, BBCGQSDSC la vin dl gay 
nliieu tranh cai trong cac cugc dam phan quoc 
te va thu hiit dugc sy quan tam cua ea cac 
qudc gia phat trien va cac qudc gia dang phat 
triln. Dac biet, trong thai diem hien nay, khi 
ma Nghi dinh thu sira ddi Hiep dinh TRIPS 
vdi viec them vao Hiep dinh Dieu 31 Bis va 
phu luc dieu chinh van de BBCGQSDSC cho 
viec xuat khau cac dugc pham den cac quoc 
gia thanh vien khdng cd hoac khdng cd du 
nang lyc san xuat dugc pham dang de ngd 
cho cac qudc gia thanh vien phe chuan thi 
viec nghien ciru ve BBCGQSDSC cang cd y 
nghTa quan trgng. Bai viet nay tap trung vao 
phan tich cac van de phap ly co ban ve 
BBCGQSDSC. 

\. Khai niem va ban chat ciia viec bat 
buoc chuyen giao quyen sir dung sang che 

Trong khoa hgc phap ly, cd khdng it each 
bilu vl BBCGQSDSC. Theo Carios 
M.Correa, BBCGQSDSC la "mdt sy cap 
phep bdi ngudi cd tham quyen cua qudc gia 
cho mdt ngudi khac, khdng cd hoac chdng lai 
y chi ciia chii the quyen, nliam khai thac ddi 
tugng dugc bao hd sang che hoac cac quyen 
sd biiu tri tue (SHTT) khac"^. Tai lieu cua 
UNCTAD-lCTSp cbo ring: "Bit buge 
chuyen giao quyen sir dung ddi vdi quyen 
SHTT, la viec co quan nha nudc cd thim 
quyin cho phep mdt ben khdng phai la chii 
thi quyin SHTT dugc phep sir dyng quyin 
SHTT dd ma khdng can cd sy ddng y cua chu 

' Correa, Carlos M., Intellectual Property Rights And 
The Use Of Compulsory Licenses, tidd 
(www.southcentre.org/publications/coplicence/toc.htm). 
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thi quyin SHTT"''. Tai lieu ciia td chirc 
Inwent (Lien bang Diic) dinh nghla 
BBCGQSDSC la: "Sy cho phep bdi Chinh 
phil hoac tda an, cho phep co quan ehinh phii 
hoac mdt ben tu nhan sir dung ddi tugng 
duge bao hd sang chl khdng can sy cho phep 
ciia ngudi nam dgc quyin sang che vi lgi ich 
cong cgng. Ndi each khac, chii sd hu'u sang 
chl bi bit buge chuyen giao, chdng lai y chi 
cua ho, su khai thac ddi tirong dugc bao hd 
sang ehe . 

Du cdn cd nhiing each hieu khdng thyc 
su thdng nhat ve bat budc chuyen giao quyen 
sir dung cac ddi tugng quyen SHTT ndi 
chung, BBCGQSDSC ndi rieng, nhung tit ea 
eac khai niem tren deu chi ra dugc ban chat 
ciia BBCGQSDSC la sy cho phep sir dyng 
sang che tir phia ca quan nha nudc cd tham 
quyin ma khdng j5hy thudc vao y chi cua 
ngudi nam ddc quyen sang che. 

v l ban chit, BBCGQSDSC la mgt trong 
nhirng trudng hgp han che quyen eua chii sd 
hiru tri tue. Trong sudt thdi ban bao hd sang 
che, chil sd hiru sang che dugc phap luat quy 
dinh va bao bg cac dgc quyen ddi vdi sang 
che. Tuy nhien, cac ddc quyen cua chii sd 
hiru sang che ndi rieng, chit SHTT ndi ehung 
khdng phai la tuyet ddi. Myc tieu ca ban ciia 
mdi he thdng SHTT khdng chi nham dam bao 
cac dgc quyen cho chii SHTT de khuyen 
khfeh su sang tao ma mdi he thdng SHTT cdn 
phai "gop phdn thitc ddy viec cdi tien, chuyen 
giao vd pho bien cong nghe, gdp phdn dem 
lgi lgi ich chung cho ngudi tgo ra vd nguai 
sic dung kien thicc cong nghe, dem lgi lgi ich 
xd hgi vd lgi ich kinh te, vd tgo sic cdn bdng 
giica quyen vd nghia vu"^. Do dd, viec bao ve 

'' Xem UNCTAD-ICTSD, Resource Book on TRIPS 
and Development. Cambridge University Press, 2005, 
p. 461, khoan 1 Dilu 51 Nghi dinh s6 63/CP ngay 
24/10/1996 quy dinh chi tiet ve sd huu cdng nghiep. 
' Tai lieu offline cung cip cho khda hoc "Nhung quy 
djnh linh hoat ciia Hiep dinh TRIPS" (Flexibilities of 
the TRIPS Agreement) ciia Inwent. 
' Diku 7 Hiep dinh TRIPS, Dilu 8 Luat So hiru tri tue 
Viet Nam. 

quyin SHTT phai klidng anh hudng den lgi 
ich kinh tl - xa hdi eiia dat nu'dc, den lgi ich 
cua Nha nude va lgi ieh eua ngudi thir ba. 
Chinh vi vay, phap luat ciia cac iiudc deu quy 
dinh nhirng ban che ddi vdi quyen SHTT ndi 
chung, sang chl ndi rieng. Sy ban che nay 
dugc thi hien d viec quy dinh iihirng trudng 
hgp khdng cip bing ddc quyen sang che. 
Phap luat ciia tit ca cac nudc trong dd cd 
Viet Nam diu quy dinh khdng bao hg mdt sd 
doi tugng dudi danh nghTa la sang che. Day 
ciing la vin de dugc thira nhan tir phap luat 
quoc tl. Dilu 27 Hiep dinh TRIPS khing 
dinh: "Cdc thdnh vien cd the logi trie khdng 
cdp patent cho nhCcng sdng che cdn phdi bi 
cdm khai thdc nhdm muc dich thuang mgi 
trong lanh thd ciia minh de bdo ve trgt tic 
cong cgng hogc dgo dice xd hgi ke cd de bdo 
ve cugc song vd sice khoe cua con ngudi vd 
dgng vdt hogc thicc vdt, hogc de trdnh gdy 
nguy hgi nghiem trgng cho mdi truang, vdi 
dieu kiin nhCcng ngogi le do dugc quy dinh 
khong chi vt ly do duy nhdt Id viec khai thdc 
cdc sdng che tuang icng bi phdp ludt cua 
mcac do ngdn cdm ". 

Tai Viet Nam, Dilu 8 Luat SHTT Viet 
Nam da khing dinh chinh sach ciia Nha nudc 
Viet Nam la: "Khong bdo hg cdc doi tugng 
SHTT trdi vai dgo dice xd hgi, trgt tic cong 
cgng, CO hgi cho quoc phong, an ninh". Ben 
canh quy dinh ehung, Dieu 59 Luat SHTT da 
loai trir mdt sd ddi tugng khdng dugc bao hd 
vdi danh nghTa la sang che . 

^ Dieu 59 Luat SHTT Viet Nam quy djnh cac ddi 
tugng sau khong dugc bao ho voi danh nghTa sang che: 
1. Phat minh, ly thuyet khoa hoc, phuong phap toan 
hoc; 
2. So dd, kl hoaeh, quy tac va phucmg phap de thuc 
hien cac hoat dong tri dc, huan luyen vat nuoi, thuc 
hien trd choi, kinh doanh; chuong trinh may tinh; 
3. Cach thirc the hien thdng tin; 
4. Giai phap chi mang dac tinh tham my; 
5. Giong thuc vat, giong dong vat; 
6. Quy trinh san xuat thuc vat, dong vat chii yeu mang 
ban chat sinh hgc ma khong phai la quy trinh vi sinh; 
7. Phuong phap phdng ngiia, chan doan va chu'a benh 
cho ngudi va dons vat. 
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Sy bieu hien thir hai la quy dinh cae 
trudng hgp gidi ban quyen cua ehii sd hiiii 
sang ehe. Quy dinh cae trudng hgp han ehe 
dgc quyen eua chii sd hiru sang che, cho phep 
sir dung sang ehe trong nhu'ng trudng hgp 
nhat dinh khdng phu thuge vao y chf eiia chii 
sd hiiu sang che dugc coi la dac diem dac 
trung ciia phap Luat Sang che ndi rieng, phap 
luat SHTT ndi ehung. BBCGQSDSC la mgt 
trong nhiing trudng hgp ban ehe doe quyen 
cua chil sd hiru sang che. 

Tuy nhien. can nhan maiili. mac dii 
BBCGQSDSC thyc chit la mgt trong nhung 
trudng hgp ban che quyen cUa chii sd huu 
sang che nliung BBCGQSDSC cd sy khac 
biet vdi cac trirdng hgp gidi ban quyen khac 
ciia chil sd hiru sang che. Sy khac biet co ban 
the hien d chd cac trudng hgp ban che quyen 
khac duge thyc hien mgt each ty ddng ma 
khdng can sy eho phep eiia co quan nha nude 
cd tham quyen. khdng can sir cho phep ciia 
chil the quyen vdi dieu kien phai tuan thii cac 
dieu kien ma phap luat quy dinh. Vi dy. Dieu 
30 Hiep dinh TRIPS dua ra 3 dieu kien phai 
tuan tbil khi thyc hien cac gidi ban quyen: 
Thir nhat, cac ngoai le nay khdng dugc mau 
thuan vdi viec khai thac binh thudng sang 
che; thir hai, eac ngoai le dd klidng tdn hai 
mdt each bat hgp ly tdi lgi ich hgp phap ciia 
chil sd hihi sang che; thir ba. cac ngoai le dd 
khdng tdn hai mgt each bat hgp ly tdi lgi ich 
hgp phap ciia ben thir ba. Khi mgt ngudi 
khdng phai la ngudi nam ddc quyen sang che 
sir dung cac ngoai le nay hg khdng phai thda 
thuan trude vdi ehu the quyen va khdng phai 
chiu bat cir khoan tien nao. Ddi vdi 
BBCGQSDSC. ben thu ba hoac ban than co 
quan nha nudc chi cd the sir dung sang chl 
tren co sd quyet dinh ciia co quan nha nudc 
cd tham quyen va phai tuan thit cac dilu kien 
duge phap luat quy dinb cy thi. Sy khac biet 
khac thi hien d chd, trong BBCGQSDSC ben 
sir dung phai tra mdt khoan tiln "din bii hgp 
ly" cho ngudi nam ddc quyen sang chl. Ben 
canh dd, trong mdt sd trudng hgp quylt dinh 
BBCGQSDSC chi dugc ban hanli neu ben ed 
nhu cau sir dung da khdng thanh cdng trong 

viee thda thuan dl dugc chuyin giao quyen 
sir dyng sang chl thdng qua hgp ddng vdi cac 
dieu kien thuong mai hgp ly. Ngoai ra, viec 
cip quylt dinh BBCGQSDSC phai tuan thii 
theo trinh ty. thti tue dugc phap luat quy djnh 
chat che. 

Khdi ngudn, li-xang bit budc chi duge sir 
dung trong ITnh vyc sang che va hien nay day 
van la ITnh vyc dugc hau het cac qudc gia tren 
the gidi cd quy dinh ve li-xang bat budc. Sau 
do. li-xang bat buge da duge md rdng ra cac 
ITnh vuc khae ciia quyen SHTT nliu quyen tac 
gia. quyen lien quan den quyen tac gia , kieu 
dang cdng nghiep''. nhan hieu . bi quyet 
(know-how) . gidng cay trdng . Tuy nhien, 
ITnh vye SHTT ma li-xang bat bude dugc 
thira nhan. sir dung rdng rai nhat va cQng la 
ITnh vye gay nhieu tranh cai nhat van la ITnh 
vyc sang che. 

Dugc quy dinh trong Cdng udc Berne 1886 ve bao 
ho tac pham van hoc, nghe thuat va trong phap luat 
mot so qudc gia. vi du trong phap luat ciia An Do. 

Vi dii Luat Sang che, kieu dang ciia Vuong quoc 
Anh nam 1988. tren thuc te da cd mot vai li-xang bat 
buoc dugc cap cho kieu dang theo Luat nay (Xem: 
Correa. Carlos M.. Intellectual Property Rights And 
The Use Of Compulsory Licenses: tIdd). 
'" Vi du. tai Hoa Ky, Uy ban thuang mai Lien bang 
da de nghj trong vu FTC v. Cereal Companies, viec 
thanh lap nam cdng ty hoan toan mdi va yeu cau cac 
cdng ty chinh dang tdn tai la Kellogg, General Mills 
va General Food) phai chuyen giao nhan hieu ciia hp. 
Trong vu FTC v. Borden Company, tda an quyet djnh 
bat buoc chuyen giao nhan hieu "Realemon". Xem: 
Correa, Carlos M., Intellectual Property Rights And 
The Use Of Compulsory Licenses, tIdd). 
" Vi du, tai Hoa Ky, ngay 6/7/1994, ijy ban thuong 
mai Lien bang da yeu cau Dow Chemical chuyen 
giao cac tai san vd hinh mdi cd gia tri bao gdm "tat ca 
cac cdng thuc, sang che, bi mat thuang mai, cdng 
nghe, bi quyet. ban md ta chi tiet ky thuat sang che, 
kieu dang, ban ve, quy trinh, cac sd lieu kiem tra chSt 
luong. tai lieu nghien cim, thdng tin ky thuat, he 
thdng quan ly thdng tin. phan mem, hd so thudc goe, 
va tat ca cac thdng tin lien quan den su phe duyet ciia 
CO quan quan ly thuc pham va thudc Hoa Ky" (Xem: 
Correa, Carlos M., Intellectual Property Rights And 
The Use Of Compulsory License, tIdd). 
'- Vi du, phap luat EU. phap luat Vuang quoc Anh , 
phap luat Han Qudc, phap luat Viet Nam. 
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2. Co' SO' phap ly ciia viec bat buoc 
chuyen giao quyen sii dung sang che 

Dudi gdc do phap luat quoc te. hien nay 
BBCGQSDSC dugc quy dinh trong Cdng 
ude Paris. Hiep dinh TRIPS. Tuyen bd ciia 
Hdi ddng Bd trudng tai DOHA ve Hiep dinh 
TRIPS va van de sue khde eong ddng (sau 
day ggi tat la Tuyen bd DOHA). Trong ITnh 
vyc dugc pham. ngoai cac quy dinh tren. 
BBCGQSDSC cdn dugc dilu chinh bdi 
Quylt dinh ngay 30/8/2003 thi hanh khoan 6 
Tuyen bd DOHA (sau day ggi tat la quyet 
dinh ngay 30/8/2003). Nghi dinh thu sira ddi 
Hiep dinh TRIPS va phy luc kem theo Nghi 
dinh thu nay. 

Cong icirc Paris ve sd hCcu cong nghiep ' 
la Dieu udc qudc te dau tien cd quy djnh ve 
BBCGQSDSC. Tuy nhien, quy djnh vl 
BBCGQSDSC trong Cdng ude Paris la kha 

< - l 4 

SO sai . 
Hiep dinh ve cdc khia cgnh thiccrng mgi 

cua quyen SHTT {H\ep dinh TRIPS) dugc ky 

'' Cdng udc Paris ve bao hd so hiju cdng nghiep duoc 
ky ket ngay 20/3/1883. vdi II nudc bao gdm: Bi. 
Braxin, El Salvador, Phap, Guatemala, Italia, Ha Lan. 
Bd Dao Nha. Serbia. Tay Ban Nha va Thuy Sy. Tii' 
khi ky ket den nay, Cdng udc da dugc sua ddi tai 
Brussels ngay 14/12/1900. tai Washington ngay 
2/6/1911, tai Hague ngay 6/1 i/1925. tai London ngay 
2/6/1934, tai Lisbon ngay 31/10/1958, tai Stockholm 
ngay 14/7/1967 va dugc tdng sua ddi ngay 28/9/1979. 
Viet Nam la thanh vien Cdng udc tii' nam 1949. 

Dieu 5A Cdng udc Paris quy djnh: "(2) Mdi nudc 
thanh vien ciia Lien minh dSu cd quyen dua ra nhirng 
bien phap phap ly quy dinh viec cap li-xang cirdng 
bu'e nham ngan chan viec lam dung cd the nay sinh tir 
viec thirc hien ddc quyen dugc xac lap bdi patent, vi 
du nhu khdng sir dung sang che. 
...(4) Khong dirge ap dung li-xang cuong birc vdi ly 
do khdng sir dung hoac sir dung khong day dii trudc 
khi het thdi han 4 nam ke' tCr ngay nop don xin cap 
patent hoac 3 nam ke tir ngay cap patent, tuy theo thdi 
han nao kei thuc mudn hon; li-xang cudng birc se bi 
riit bd neu chii patent chirng minh dugc viec khdng sir 
dung cua minh la vl nhirng ly do chi'nh dang. Li-xang 
cudng birc ndi tren la li-xang khong doc quyen va 
khong dugc chuyin giao. tham chi duoi hinh thirc cap 
li-xang thir cap, trir trudng hop chuyen giao ciing vdi 
mdt phan ciia co sd san xuai hoac co sd thuong mai 
dang sir dung li-xang dd. 

kit ngay 15/4/1994 va bat dau cd hieu lire tir 
ngay 01/01/1995'' ciing vdi s y r a ddi ciia 
WTO. Hiep dinh yeu cau cac qudc gia thanli 
vien phai tuan thii cae quy dinh eua Cong udc 
Paris tir Dilu 1 den Dieu 12 va Dieu 19'^. 
trong dd cd quy dinh ve BBCGQSDSC. Ben 
eanh dd. Dieu 31 Hiep dinh quy dinh ve "cac 
trudng hgp sti dung khae ma khdng can sy 
cho phep ciia ngudi nam quyen sang che" ma 
BBCGQSDSC la mgt trong nhimg trudno 
hgp sir dung nay. Tuy nhien. cac quy dinli ve 
BBCGQSDSC trong Hiep djnh TRIPS ja vin 
de gay rat nhieu tranh cai giira eae qudc gia 
thanh vien va la ehii de cho eac cuge dam 
phan sau dd. 

Tuyen bo Hgi dong Do truang ve Hiep 
dinh TRIPS vd sice khoe cgng dimg da dugc 
cac thanh vien ciia WTO thdng qua tai Hgi 
nghi Bg trudng ngay 14/11/ 2001 (Tuyen 
bd DOHA). Ddi vdi vin dl BBCGQSDSC. 
Tuyen bd DOHA da ed gang lam ro nhirng 
linh hoat ma Hiep djnh TRIPS danh eho cac 
thanh vien WTO trong dd cd quyen ciia 
qudc gia thanh vien trong viec 
BBCGQSDSC va quyen ty do xac dinh cac 
can eir eho viee BBCGQSDSC. Ben canh 
dd. Doan 6 Tuyen bd thira nhan rang cac 
qudc gia khdng cd hoac khdng cd dii kha 
nang san xuat dugc pham cd the se gap 
nhiing van de khd khan trong viec 
BBCGQSDSC nham giai quyet van de sire 
khde cgng ddng va yeu cau Hgi ddng 
TRIPS can tim ra giai phap nhanh chdng de 

" Hiep dinh TRIPS cd hieu luc tir ngay 1/1/1995. 
Tuy nhien. Hiep djnh cd quy djnh ve giai doan 
chuyen tiep ddi vdi cac qudc gia thanh vien la cac 
qudc gia dang phat trien va cac qudc gia kem phat 
trien. Cu the. Hiep dinh cd hieu luc ddi vdi cac qudc 
gia dang phat trien tir thdi diem nam 2000. ddi vdi 
cac qudc gia kem phat trien tir 2005. Ddi vdi viec bao 
ho sang che cac dugc pham. thdi ban nay la ngay 
01/01/2005. Sau dd, Tuyen bd Hoi ddng Bo trudng 
tai DOHA da keo dai thdi gian thuc hien Hiep djnh 
ddi vdi bao ho sang che duoc pham tai cac qudc gia 
kem phat trien tdi nam 2016. 
"" Xem: Dilu 2 Hiep djnh TRIPS ve mdi quan he giira 
Hiep djnh TRIPS va Cdng udc Paris. 
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giai quyet van de nay va bao cao cho Dai 
hdi ddng trudc khi ket thiic nam 2002. 

Thyc hien chi thi tren eua Hdi ddng 
TRIPS dugc quy dinh trong Doan 6 Tuyen bd 
DOHA, ngay 30/8/2003 Hdi ddng TRIPS da 
ban hanh Quyet dinh thi hdnh Dogn 6 Tuyen 
bd DOHA ve Hiep dinh TRIPS vd sice khde 
cpng dong. 

Quylt dinh ngay 30/8/2003 da thilt lap 
mdt CO che cho viec sir dung li-xang cudng 
biic cho myc dich xuat khau den cac qudc gia 
thanh vien ciia WTO la nhirng qudc gia 
khdng cd hoac khdng ed dii nang lye san xuat 
dugc pham bao gdm cac quy dinh ve dieu 
kien de trd thanh thanh vien du dieu kien 
nhap khau, xuat khau san pham duge san xuat 
theo quylt dinh BBCGQSDSC, ca chl sir 
dung cac quy dinh vl BBCGQSDSC. Khoan 
11 Quyet dinh khang dinh, Quyet dinh nay 
(bao gdm ca nhiing mien trir dugc cap cho 
mdi thanh vien) se cham dirt hieu lyc vao 
ngay van ban sira ddi, bd sung Hiep dinh 
TRIPS thay the cho Quyet dinh cd hieu lyc 
ddi vdi thanh vien dd. Hdi ddng TRIPS se bit 
dau chuan bj cho sy sira ddi, bd sung Hiep 
dinh TRIPS va ban hanh nd trong vdng 06 
thang, vdi dieu kien la sy sira ddi, bd sung se 
phai can cii vao nhung dieu thich hgp ciia 
Quyet djnh nay va vdi dieu kien xa hon, la se 
khdng tach nhiing cuge thuang lugng duge 
ndi den trong khoan 45 cua Tuyen bd Hdi 
nghi Bg trudng tai DOHA. 

Vdi quy dinh tren, Nghi dinh thu sim 
doi Hiep dinh TRIPS va Dilu 31 bis ciia Hiep 
dinb ciing nhu phu lyc kem theo dugc ban 
hanh theo Quylt dinli ciia Hgi ddng TRIPS 
ngay 6/12/2005 thyc chit la sy khing dinb 
cac ndi dung ciia Quylt dinh ngay 
30/8/2003. Theo Quylt dinh ngay 6/12/ 
2005, Nghi dinh thu nay dugc md cho cac 
nudc thanh vien din ngay 01/12/2005 va cd 
hieu lyc theo quy dinh cua khoan 3 Dilu X 
Hifp dinh WTO la phai dugc it nhit hai 
phan ba cac qudc gia thanh vien phe chuin. 
Tuy nhien, Quylt dinh ngay 17/12/2009 Hdi 
ddng TRIPS da keo dai thdi ban nay din 
ngay 31/12/2011. Chinh vi vay ma Nghi djnh 

thu sira ddi Hiep dinh TRIPS cimg cac phu 
luc kem theo hien nay ehua cd hieu lyc. 

Phan tfch tren cbo thiy. dudi gdc do phap 
lu^t qudc tl, BBCGQSDSC hien nay dugc 
dieu chinh bdi Cdng udc Paris, Hiep dinh 
TRIPS, Tuyen bd DOHA, Nghi dinli thu sira 
ddi Hiep dinh TRIPS. Ben canh do, 
BBCGQSDSC cdn dugc dilu chinh bdi cac 
Hiep dinb mang tinb khu vyc va cac Hiep 
dinh song phuang. 

Sy thira nban BBCGQSDSC trong cac 
van ban phap luat qudc te da anh hudng manh 
me den cac quy dinb ciia phap luat cae nudc. 
Cho den nhirng nam 90 ciia the ky XX da cd 
khoang tren 100 qudc gia tren the gidi cd quy 
dinh vl BBCGQSDSC trong phap luat qudc 
gia minh . Tdi thdi diem hien nay cd the ndi, 
phap luat ciia hau bet cac qudc gia tren the 
gidi diu cd quy dinh vl BBCGQSDSC. Dii 
quy dinh trong phap luat cac qudc gia nay 
cdn cd nhirng diem kliac nhau nhung deu 
phan anh cac dieu kien bat budc phai tuan thii 
dugc quy dinh trong Hiep dinh TRIPS. 

3. Can cu- bat buoc chuyen giao quyen 
sii' dung sang che 

Cdng udc Paris va Hiep dinh TRIPS deu 
khdng liet ke cac can cii (ly do) cho viec 
BBCGQSDSC va cung khdng dua ra bat cii 
mgt sy ban che nao ddi vdi qudc gia thanh 
vien trong viec quy dinh trong phap luat qudc 
gia cac can cir cd thi BBCGQSDSC. Dac 
biet, Tuyen bd DOHA mdt lan n&a khang 
dinh cac qudc gia thanh vien cd toan quyen 
quy dinh cac can cir BBCGQSDSC trong 
phap luat qudc gia minh. Chinh vi vay, cac ly 
do cho viec BBCGQSDSC dugc quy dinh 
khac nhau d mdi qudc gia nhung qua nghien 
cuu phap luat cua cac nudc cd the nhan thay, 
nhin chung cd cac nhdm ly do co ban sau cho 
viec BBCGQSDSC. 

Thti- nhdt, trudng hgp cd su lam dung 
ddc quyen ciia chu sd biiu sang chl. 

'̂  Correa, Carlos M., Intellectual Property Rights 
And The Use_Of Compulsory Licenses, tIdd. 
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Nhu da trinh bay d tren, khai niem 
BBCGQSDSC dugc bit ngudn tir nghTa vu 
sir dung sang chl eiia chii sd hiru sang che. 
Do do, BBCGQSDSC vi cd sy lam dyng ddc 
quyen ciia chii sd hiru sang chl, cu the la viee 
chil sd huu sang chl khdng sir dung sang ehe 
duge ghi nban rat sdm trong phap luat qudc 
gia va trong dieu udc qudc te . Tuy nhien. 
phap luat cac nudc cd each hieu rat khac 
nhau ve khai niem sir dung sang che. Phap 
luat mdt sd qudc gia yeu cau sang che phai 
dugc sir dyng tai qudc gia da cap bang ddc 
quyen sang che (local working). Phap luat 
ciia nhieu qudc gia chi yeu cau viec sir dyng 
thuang mai sang che (comercial use). Vdi 
each quy dinh thir nhat thi viec nhap khau 
san pham dugc san xuat theo sang che vao 
qudc gia noi sang che dugc cap bang ddc 
quyen khdng dugc coi la sir dung sang che. 
Vdi each hieu thir hai, chi can nhap khau san 
pham dugc san xuat theo sang che vao qudc 
gia noi sang che dugc cap ban^ ddc quyen 
duge coi la da sir dung sang che. Cach hieu 
khac nhau nay dan den sy tranh cai giiia cac 
qudc gia ve viec hieu nhu the nao la khdng 
sir dung sang che tai qudc gia bao hd? Vi du, 
nam 2000, Hoa Ky da kien Brazin tai co 
quan giai quyet tranh chap ciia WTO lien 
quan den quy dinh trong Luat Sang che ciia 
Brazin, theo dd chit sd hiiu sang che dugc 
yeu cau phai san xuat san pham tai Brazin 
(local working) neu khdng cd the la ddi 
tugng dl BBCGQSDSC. Hoa Ky cho ring 
quy dinh tren trong Luat Sang che cua 
Brazin la vi pham quy dinh tai Dilu 27(1) 
Hi$p djnh TRIPS, theo dd, "cdc quyin sdng 
chi phdi dugc huang khdng phdn biit noi 
tgo ra sdng chi, linh vice cong nghi vd bdt 
ki cdc sdn phdm dugc nhcip khdu hay sdn 
xudt trong mcac". Hoa Ky khang dinh quy 

'* Luat Sang chl ciia Vuang qudc Anh ngay tii- nam 
1883 da quy djnh ve bat budc chuyin giao quyin sii-
dung sang chl trong trudng hgp chii sd huu sang chl 
khong su dung sang chl 
" Cdng uac Paris 1883 quy dinh viec lam dung doc 
quyin sang chl ciia chii sd hiiu sang chl la ly do cho 
viec bat budc chuyin giao quyin sir dung sang chl. 

dinh tren ciia Hiep dinh TRIPS da ngan cam 
cac qudc gia thanh vien yeu cau viec san 
xuit tai quoc gia bao hd nhu dieu kien de cd 
dugc cae ddc quyen sang che. Sau dd, Hoa 
Ky da riit don kien vi vay khdng cd ket luan 
chinh thirc tir WTO ve van de nay. Tuy 
nhien, Hoa Ky va Brazin da di den thda hiep 
la phia Brazin se thao luan vdi Hoa Ky neu 
dy dinh sir dyng quy dinh ve yeu cau sang 
che phai dugc thyc hien tai Brazin. 

Hien nay da sd phap luat cac qudc gia 
deu quy dinh viec khdng sir dung sang che cd 
thi la ca sd cho viec BBCGQSDSC. Vi du, 
Luat Sang che ciia Vuong qudc Anh^°, Dan 
Mach^', Austria^^, Ireland^'', Argentina, 
Barbador, Belize, Costa Rica, Dominican, 
Paraguay, Trinidad va Tobago, Uruguay, 
Bolivia, Columbia, Ecuador, Peru, 
Venezuela, Ghana, Kenya, Malawi, Maritius, 
Pakistan, Mozambique, Indonesia, Cambodia, 
Lao, Philippines, Viet Nam "̂*. 

Mdt sd qudc gia khac quy dinh 
BBCGQSDSC tren ca sd khdng sir dung 
sang che tai qudc gia bao hd (local working) 
nhu Luat Sang che ciia Brazin, Egypt, 
Morocco, Nigeria, Nam Phi, Tazania, 
Tunissia, Ugada, Zambia, Zimbabwe, Sudan, 
India, Malaysia, Singapore, Thailand. 

Ben canh dd, sy lam dyng dgc quyen ciia 
ngudi nam ddc quyen sang che cdn dugc the 
hien d viec tir chdi ky ket hgp ddng hoac tir 
chdi dam phan ky ket hgp ddng chuyen giao 
quyen sir dyng sang che. 

Ve nguyen tac, quyen cua chu sd hiru 
sang che cho hay khdng cho phep ben tbii ba 
sir dyng sang che ciia minh dugc phap luat 
thira nhan nhu mdt ddc quyen ciia chu sd hiiu 
sang che. Chinh vi vay, phap luat mgt sd 
qudc gia, vi du thyc tien xet xir tai Hoa Ky va 

' Luat Sang che 1977, siia ddi nam 1988, Section 
48(3). 
'̂ Luat Sang chl 1998, Section 45(1). 

Luat Sang che 1970. sua ddi nam 1984, Section 
36(2). 
-' Luat Sang chl 1992, Section 70(2). 
-^ Dugc quy djnh trong Dilu 145 Luat SHTT Viet 
Nam. 
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phap luat mdt sd nudc trong Td chirc hgp tae 
va phat trien kinh te (OECD)̂ "̂  khdng chap 
nhan viee ehii sd huu sang ehe tir chdi ky hgp 
ddng chuyen giao quyen sir dyng sang che ty 
nguyen vdi eac dieu kien thuong mai hgp ly 
la mgt ly do dl BBCGQSDSC. Tda an tu 
phap chau Au da nhieu lan khang dinh quan 
diem cho rang ngudi nam dgc quyen sang che 
khdng cd nghTa vy phai chuyen giao quyen sir 
diing sang che cho ben thir ba. Tuy nhien. tda 
an tu phap chau Au cung dua ra nhirng 
trudng hgp ngoai le ma viec tir ehdi chuyen 
giao quyen sir dung sang che bi coi la sir lam 
dung dgc quyen sang che va la ly do de 
BBCGQSDSC. Dd la trirdng hgp dap img ba 
tieu chi theo hgc thuyet "Essential facilities 
doctrine", bao gdm: 

Mgt Id. viec tir chdi chuyen giao quyen 
sir dung sang clie ngan can sy xuat hien mdt 
san pham mdi hoac dich vu mdi ma kliach 
hang tiem nang cd nhu cau. 

Hai Id. khdng cd ly do hgp ly cho viec tir 
chdi chuyen giao quyen sii' dung sang che. 

Ba Id, sy tir chdi dd da loai bd cae ddi thii 
canh tranh ra khdi thi trudng thir cap. Nguge 
lai, phap luat mgt sd qudc gia khac quy djnh 
tir ehdi ky hgp ddng chuyen giao quyen sir 
dung sang che ty nguyen khi ben cd nhu cau 
da dua ra eac dieu kien thuang mai hgp ly la 
mdt can cir dl BBCGQSDSC. 

Q day can nhin nhan van de la viec 
ngudi nam ddc quyen sang ehe tir chdi cho 
phep ngudi cd nhu eau sir diing sang ehe sir 
dung sang che mac dii ngudi nay da dua ra 
cae dieu kien thuang mai hgp ly ed the lam 
tang vi the dgc quyen va sy thdng ITnh thi 
trudng. tir dd ban che sd lugng san pham 
dua ra thi trudng va lam tang gia san pham. 
Cac ddc quyen cd dugc tir bang ddc quyen 
sang che thudng anh hudng den viec an dinh 
gia ciia san pham. Mdt trong nhirng each anh 
hudng ed the thay dd la ddi vdi cac san 

pham ddc quyin, dac biet la cac san pham 
khdng CO san phim thay tbi. chit sd him 
sang chl cd duge vi thi ddc quyen trong 
viec dinh gia cho san phim, t b p i ehi trong 
viec an dinb sd lugng san pham duge san 
xuat de dua ra thi trudng. Nhung neu sang 
che dugc bao hd duge chuyen giao quyen sir 
dung cbo mdt hoac eae chii the khac cd nhu 
cau sir dung thi se cd cac san pham canh 
tranh tren thj trudng va nhu vay gia san pham 
tren thi trudng phai la gia canh tranli, tir do ed 
the lam giam gia tren thi trudng va lam tang 
sd lugng san pham cung cap cho thi trirdng. 
Trong trudng hgp nay, viec BBCGQSDSC 
eho ngirdi cd nhu eau da lam tang su eanh 
tranh tren thi trudng, ban che sy lam dung 
ddc quyen ciia chit sd hiru sang ehe. Luat 
Sang che ciia cac qudc gia nhu: Trung 
Qudc"^\ Philippines. Viet Nam. Dire^ , 
Argentina va Israel, Belize, Cost Rica, 
Honduras, Ecuador. Egypt, Ghana. 
Mozmbique. Nam Phi, Sudan, Tazania, 
Tunissia. Ugada. Zambia, Zimbabwe eho 
phep BBCGQSDSC trong trudng hgp ngirdi 
nam ddc quyen sang che tir ehdi ky ket hgp 
ddng chuyen giao ty nguyen. 

Thir hai BBCGQSDSC vi lgi ich eong 
cong. 

Khdi dau. phan ldn eae he thdng phap 
luat ed quy dinh vl BBCGQSDSC chi thira 
nhan viec BBCGQSDSC trong trudng hgp cd 
sir lam dung ddc quyen ciia chii sd hiiu, dac 
biet la trudng hgp khdng sir dung sang che. 
Nhung tren thyc tl. BBCGQSDSC ngay cang 
dugc sir dung nhieu ban tai cac qudc gia ngay 
ea khi khdng ed sir lam dung ddc quyen eiia 
chil sd hiiu vi ly do dugc ggi chung la vi "lgi 
ich cdng cdng". Trong viec chuan bi cho Hoi 
nghi Lisbon nam 1958, co quan quan ly Cdng 
udc Paris trong thdi gian nay da tim each de 
lam rd mdt each thieh hgp nhimg mong mudn 
ciia cae nude thanli vien lien quan din kha 
nang ap dung Dieu 5A trong trirdng hgp 

Refusal to deal as one ground for compulsory 
liceense. tai lieu offline ciia td chiic INWENT (Lien 
bang Dire) cung cap cho khoa hoc "Cac quy dinh linh 
hoat ciia Hiep djnh TRIPS". 

-'• Luat Sang chl 1992, Section 51. 
-" Luat Sang che 1980, sira ddi nam 1996, Section 
24(1). 
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khdng cd sy lam dung ddc quyin sang che. 
Tuy nhien, sy co ging dd da khdng tbanb 
cdng va cho din thdi dilm hien nay, Cdng 
ude Paris eiing khdng quy dinh "lgi ich cdng 
cgng" nhu mdt can cii cho viee 
BBCGQSDSC. Hiep dinh TRIPS mac dii 
khdng chinh thirc quy dinh "lgi ieh cgng 
cdng" nhu mdt can cir cho viec 
BBCGQSDSC nhung tai Dilu 31 ed gian tilp 
khang dinh quyen ciia qudc gia thanh vien 
trong viec BBCGQSDSC vi "muc dich cdng 
cdng, phi thuong mai". Hien nay. 
BBCGQSDSC vi "lgi ich cdng cdng" dugc 
quy dinh trong phap luat eiia nhieu qudc gia. 

Tuy nhien tren thyc te. khai niem "lgi ieh 
cdng cdng" dirge hieu rat khac d cac nude va 
khdng mdt qudc gia nao ed sy giai thfch hay 
quy dinh chinb thiie trong phap luat ve kliai 
niem nay. Thyc tien phap ly cac nude eho 
thay. khdng cd sy quy dinh ro rang nhung 
trudng hgp nao dugc eoi la vi "lgi ich cdng 
cdng" de cap BBCGQSDSC ma van de nay 
thudng duge giai thieh bdi co quan cd tham 
quyen khi cap quyet dinh BBCGQSDSC. 
Phap luat mgt sd qudc gia quy dinh 
BBCGQSDSC cho myc dich sii' dung ehinh 
phil. hoac trong cac trudng hgp khan cap 
hoac dae biet khan cap, dap irng nhu cau an 
ninli qudc phdng, nhu cau dinh dudng va 
eham sdc sue khde cho nhan dan vao kliai 
niem chung "lgi ich cdng cdng". Tham chi 
viee BBCGQSDSC nham giai quyet cac van 
de ve mdi trudng, ve phat trien kinh te, tang 
eudng su an toan ciia ngudi lao dgng... cung 
dugc cho la vi "lgi ich cdng cdng". 

BBCGQSDSC vi ly do "lgi ich cdng 
cgng" da dugc quy dinh trong Luat Sang ehe 
ciia cac qudc gia nhu Argentina, Barbador, 
Belize, Dominican. Pakistan, Paraguay, 
Trinidad va Tobago, Uruguay, Bolivia, 
Columbia, Ecuador, Peru, Venezuela, Ghana, 
Maritius. Brazin, Egypt, Morocco. 
Mozambique, Nigeria, Nam Phi, Tazania, 
Tunissia, Ugada, Zambia, Zimbabwe, Duc"^, 

.29 ,30 Dan Mach^"'. Austria'". Indonesia, Lao, 
Malaysia, Philippines. Trung Qudc, Viet 
Nam. Cambodia. 

Thii ba, BBCGQSDSC nhim chin chinh 
thyc tien chdng eanh tranh. 

Ve nguyen tae. vdi viee bao hd sang che. 
phap luat da trao cho chii sd hiru sang che cac 
ddc quyin va quy dinh eac bien phap nham 
giiip chil SHTT thyc hien dugc cae ddc 
quyen eiia minh tren thyc te. Trong khi dd, 
phap luat caiili tranh vdi muc dfch tao mdi 
trudng canh tranh lanh manh, hudng tdi viec 
xda bd cae ddc quyen, dae biet cac trudng 
hgp nhu lgi dung vi the ddc quyen, thdng ITnli 
thi trirdng. Thoat nhin, ed ve cd sy mau thuan 
trong sy tdn tai ciia hai luat tren trong bao hd 
quyin SHTT, dac biet la bao hg sang che. 
Mdt ben trao cho chu sd bQxi ddc quyen, cdn 
mdt ben xda bd sy ddc quyen. Giai quyet mdi 
quan he giira phap luat SHTT va phap luat 
canh tranh khdng phai la van de don gian. 
Mdt trong nhung each thirc la ap dyng cac 
quy dinh vl BBCGQSDSC khi cd sy vi pham 
phap luat canh tranh. Tuy nhien, khdng phai 
tat ca cac hanh vi vi pham phap luat canh 
tranh diu bi BBCGQSDSC. Hiep dinh 
TRIPS khi ghi nhan quyen ciia qudc ^ia 
thanh vien trong viec BBCGQSDSC nham 
chan chinh thyc tien chdng canh tranh da 
khdng liet ke cu the cac trudng hgp nay ma 
de cho phap luat qudc gia quy dinh. Phap luat 
mdt sd qudc gia cd quy djnh nhiing trudng 
hgp vi pham phap luat canh tranh cu the de 
lam can cir cho viec BBCGQSDSC. Phap 
luat mdt sd qudc gia khdng quy dinh cy the 
van de nay ma de cho co quan cd tham quyen 
xac dinh trong tirng trirdng hgp cii the. Hanli 
vi vi pham phap luat canh tranh nhu mgt can 
cir cho viec BBCGQSDSC dugc quy dinli 
trong phap luat ciia rat nhieu qudc gia nhu: 
Luat Sang che ciia Argentina, Barbador, 
Belize, Dominican. Nicaragu, Paraguay, 
Trinidad va Tobago, Uruguay, Bolivia, 
Columbia, Ecuador, Peru, Venezuela. Ghana, 

-* Luat Sang chl ciia Diic nam 1980, sira 1996, 
Section 13(1). Section 24(1). 

Luat Sang che nam 1998, Section 47. 
Luat Sang che nam 1970, sira 1984, Section 36(3). 
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Maritius, Brazin, Egypt, Morocco, 
Mozambique, Tazania, Tunissia, Ugada, 
Zambia, Zimbabwe, Lao, Malaysia, 
Philippines, Viet Nam, Lien minh chau Au. 

Thti- tu; BBCGQSDSC vi myc dich sir 
dyng chinh phu. 

Quyin ciia Chinh phii sir dung mdt sang 
chl duge bao hd ma khdng can sy ddng y ciia 
chil bing sang che dugc quy dinh trong Luat 
Sang che cua nhieu qudc gia. Theo dd, chinh 
phil hoac bat cir ngudi nao duge Chfnh phii 
cho phep cd quyen sir dyng sang che ma 
khdng can sy cho phep ciia ngudi nam ddc 
quyen sang che nham myc dich "cdng cdng, 
phi thuang mai". Diem khac biet giira viec 
BBCGQSDSC vi myc dich sir dung chinh 
phil vdi BBCGQSDSC dya tren cac can cir 
khae the hien d sy khac biet ve ban chat va 
muc dfch sir dyng. BBCGQSDSC vi myc 
dich sir dung chinh phii chi dugc tien hanh 
tren co sd "lgi ich cdng cgng, khdng nham 
muc dich thuang mai", trong khi dd, viec 
BBCGQSDSC dya tren cac can cti khac 
hoan toan cd the vi myc dich thuong mai. 
Chfnh sy khac biet nay ma mdt sd nha 
nghien ciai da tach viec sir dung sang che 
nhan danh Nha nudc hay cdn ggi la sir dung 
sang che vi muc dich sir dyng ehfnh phii ra 
khdi ehe dinh li-xang eudng bire^'. 

Viec sir dyng san^ che nhan danh Nha 
nudc dugc quy dinh dau tien d cac qudc gia 
trong he thdng Comom Law va sau dd dugc 
quy dirih trong phap luat ciia nhieu qudc gia 
tren the gidi. Xet tir gdc do phap luat qudc 
te, Cdng udc Paris khdng quy dinh vl van 
de nay ma Hiep dinh TRIPS la dilu udc 
qudc te dau tien cd quy dinh quyen ciia 
Chinh phil sir dyng sang chl ma khdng cin 
sy cho phep ciia chii the quyen. Trong qua 
trinh dam phan Hiep dinh TRIPS, mdt so 
qudc gia cd de nghi can tach quy dinh ve 

" Musungu, Sisule F. and Oh ,Cecilia, The Use Of 
Flexibilities In TRIPS By Developing Countries: Can 
They Promote Access To Medicines?, 08/2005 
(www.who.int/intellectualproperty/studies/TRIPS_fle 
xibilities/en/index.html). 

BBCGQSDSC ra khdi cac qtiy dinb ve sii 
dung chinh phu. Tuy nhien, kit qua cua qua 
trinh dam phan la cac qudc gia iing hd quan 
diem cua An Do la kit hgp cac quy dinh ve 
BBCGQSDSC va sir dyng chinh phii vao 
Dilu 31 Hiep dinh TRIPS. 

BBCGQSDSC vi myc dich chinh phii 
dugc quy dinb trong Luat Sang che cua 
Argentina, Barbador, Belize, Nicaragua, 
Jamaica, Honduras, Guatemala, Trinidad va 
Tobago, Uruguay, Ghana, Kenya, Malawi, 
Maritius, Bostwana, Egypt, Morocco, 
Mozambique, Nigeria, Nam Phi, Tazania, 
Tunissia, Ugada, Zambia, Zimbabwe, 
Pakistan, Cambodia, India, Indonesia, 
Malaysia, Singapore, Thailand. 

Thic ndm, BBCGQSDSC trong trudng 
hgp cd tinh trang khan cap hoac dac biet 
khan cap. 

Day la can cir dugc thira nhan trong 
Dilu 31 ciia Hiep dinh TRIPS va dugc quy 
djnh trong phap luat ciia nhieu qudc gia tren 
thi gidi. Tuy nhien, Hiep dinh TRIPS khdng 
dua ra tieu chi de xac dinh tinh trang khan 
cap hay dac biet khan cap. Do dd, cae qudc 
gia toan quyen ehii ddng de xac dinh tinh 
trang nay trong nhirng trudng hgp cy the va 
thudng cac tinh trang khan cap hoac dac biet 
khan cap dugc tuyen bd bdi co quan nha 
nude cd tham quyen mdt each cdng khai. 

Thii-sdu, BBCGQSDSC nhim myc dich 
sir dyng cac bang sang che phy thuge. 

Sang che phy thudc la sang che dugc tao 
ra tren co sd mdt sang che khac (sang che eo 
ban) va chi cd the sir dyng dugc vdi dieu 
kien phai sir dyng sang che co ban''^. 

Vdi myc dich khuyen khfeh sy sang tao, 
tao ra cdng nghe mdi, trong trudng hgp mgt 
sang che dugc tao ra tren ca sd mdt sang che 
da ed, phap luat nhieu qudc gia quy dinh chii 
sd hiiru sang che phy thudc cd quyen yeu cau 
chil sd him sang che co ban chuyin giao 
quyin sir dyng sang che co ban vdi gia ca va 
dilu kien thuang mai hgp ly. Trong trudng 

'- Dilu 137 Luat SHTT Viet Nam. 
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hgp chil sd hiiu sang chl co ban khdng dap 
ling yeu cau ciia chii sd hiiu sang che phu 
thudc ma khdng cd ly do ehfnh dang thi ca 
quan hha nudc cd thim quyin cd the 
BBCGQSDSC dd cho chii sd hiru sang che 
phil thudc ma khdng cin dugc phep cua chii 
sd huu sang che ca ban. Tuy nhien, 
BBCGQSDSC tren co sd nay phai dap irng 
eac dieu kien nhu sang che phu thudc tao ra 
mot bude tien quan trgng ve ky thuat so vdi 
sang che co ban va cd y nghTa kinh te ldn. 
Trong trudng hgp nay. khdng chi cd ehii sd 
hiru sang ehe phu thude dugc hudng lgi ma 
ngay ehinh chii sd hiru sang che co ban eiing 
cd nhirng lgi ich nhat dinh. Chu sd hiru sang 
ehe CO ban khdng ehi cd the cd lgi tir khoan 
tien den bii, ma cdn dugc phep sir dung sang 
ehe phu thuge. 

BBCGQSDSC nham mue dfch sir dyng 
cac bang sang che phu thudc duge quy dinh 
trong Luat Sang che cua Argentina, 
Barbador, Belize, Cost Rica, Dominican. 
Paraguay, Trinidad va Tobago, Uruguay, 
Bolivia, Columbia, Ecuador, Peru, 
Venezuela, Ghana. Kenya, Malawi, 
Maritius, Brazin, Egypt, Morocco, 
Mozambique, Nigeria, Nam Phi, Tazania, 
Tunissia, Ugada, Zambia, Zimbabwe. 

Thu- bdy, BBCGQSDSC nhim xuit 
khau hoac nhap khau vao cac qudc gia thanh 
vien WTO khdng cd hoac khdng cd day dii 
nang lye san xuat dugc pham. Day la can cir 
mdi dugc dua ra bdi Quyet dinh ngay 
30/8/3002 va dugc tai khang dinh trong 
Nghi dinh thu sira ddi Hiep dinh TRIPS va 
cac phu lye kem theo. 

4. Ket luan 
BBCGQSDSC dugc quy dinh rat rdng 

rai trong phap luat cae qudc gia,dong thdi 
thyc tien cac qudc gia eiing cho thay cd sy 
sir dung phong phu eae quy dinh nay^^. Cin 

33 Vi du, tai Canada, tii- nam 1935 din 1970, cd 53 
don yeu ciu BBCGQSDSC theo Phin 65 cua Dao 
luat sang chl, dua tren can cii- khdng sir dung hoac sir 
dung khdng dSy du hoac viec tir chdi ky kit hgp ddng 

nhin nhan ring, BBCGQSDSC cd nhiing tac 
ddng tieu cyc va tfch cyc den khdng chi ban 
than ngirdi nam ddc quyen sang che ma cdn 
ddi vdi he thdng sang che va cao ban la den 
sy phat trien kinh te xa hdi. BBCGQSDSC 
thyc chat la mdt trong nhirng trudng hgp ban 
ehe quyen ciia ngudi nam ddc quyen sang 
che cho nen neu lam diing van de nay cd the 
se anh hudng tdi viec nghien cim va trien 
khai cac san pham mdi, anh hudng den dau 
tu nha nude, tir dd anh budng den khdng chi 
he thdng sang che ma cdn den nen kinh te 
ndi ehung. Tuy nhien, neu sir dyng cd hieu 
qua, BBCGQSDSC dugc xem la mdt cdng 
cu hiiu hieu cho viec bao dam sy can bang 
giira lgi fch eiia ehii sd hiru sang ehe va lgi 
ich eiia xa hdi. De sir dung ed hieu qua 
BBCGQSDSC ddi hdi khdng chi cd mdt 
khung phap luat day dii va hieu qua ve 
BBCGQSDSC ndi rieng, quyin SHTT ndi 
chung ma ca ve dieu kien kinh te, cdng 
nghe, ngudn nhan lyc... Dieu dd ddi hdi 
Viet Nam ndi rieng, cac qudc gia dang phat 
trien ndi chung can cd sy nhin nhan nghiem 
tuc ve BBCGQSDSC va chuan bi cac dieu 
kien can thiet de sir dung mgt each hiru hieu 
cdng eu nay. 

tu nguyen. Giua nam 1970 va 1989 cd 43 dan yeu 
cau BBCGQSDSC dua tren ciing can cir, sau trong sd 
dd da duoc cap, sau bj tii chdi, 25 don da dugc riit 
hoac coi la bj bd roi. Trong trudng hgp ciia 25 dan rut 
hoac bj bd roi, cac ben da dat thda thuan tu nguyen 
trong bdn truang hop. Vl BBCGQSDSC ddi vdi 
dugc pham tai Canada, tii- 1969 din 1992, 1.030 dan 
yeu cau cap quyet djnh nhap khau dugc pham va thuc 
pham theo BBCGQSDSC da duoc yeu cau nhap khau 
hoac san xuat thudc, va giay phep dugc cap trong 613 
trudng hop. Khdng chi cd cac qudc gia phat trien ma 
ngay cac qudc gia dang phat trien cung cd xu hudng 
Sli' dung cac quy djnh ve BBCGQSDSC mac dii vl sd 
luong it hon nhieu so vdi cac qudc gia phat trien. 
Theo sd lieu thdng ke tir WBT thi Zimbabwe mdi cip 
quylt djnh BBCGQSDSC mot ISn vao nam 2003, 
Mozambique mot lan vao nam 2004, Zambia mot \kn 
vao nam 2004, Indonesia hai ISn vao nam 2004 va 
2007. Thai Lan ba iin vao nam 2006, 2007 va 2008, 
Brazin mot iin vao nam 2007, Rwanda mdt iin vao 
nam 2007...(xem: Word Health Organization, 
Briefing Note Access to Medicine, february 2008). 
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