
PHAP LUAT LAO D O N G VE CAT GIAM NHAN SU 
0 VIET NAM 

Sy Ciinh tranh va tinh bien dgng cua ndn 
kinh te thi trudng thudng xuyen dat cac 

doanh nghiep trudc ap lyc ciii td, trong dd cd 
Ciii td ve nhan sy. Nhu ciiu nay liii cang cap 
thiet hon trong bdi canh khung hoiing hay 
suy thoai kinh td nhu cudc suy thoiii kinh te 
toan cau ma chung ta dang phai ddi mat. Dd'i 
vdi nhidu doanh nghiep, ciii td nhan su tham 
chi cdn la giiii phap sd'ng cdn dd doanh 
nghiep vugt qua khung hoang. 

Tren thyc td, ciii td vd nhan sy ciia doanh 
nghiep thudng dan den he qua la doanh 
nghiep dd tidn hanh cat giiim nhan sy 
(retrenchment). Day \a mdt thyc td da vii 
dang dien ra khdng chi d Viet Nam mil d tat 
ca cac nudc thira nhan thi trudng lao ddng. 
Mac du vay, cat giiim nhan sy dugc quy dinh 
khiic nhau trong phap luat tirng nudc. 

(j Viet Nam, trong phiip luat lao ddng, 
ngudi ta khdng sir dung thuat ngir "cat giiim 
nhan su". Tuy nhien, cat giam nhan su da va 
dang dugc thyc hien d nudc ta, tat nhien, 
dudi ciic ten ggi khiic nhau. Cu thd, Dieu 17 
Bo luat Lao dgng (BLLD) nam 1994 da dugc 
sira ddi, bd sung cac nam 2002, 2006 va 
2007 quy dinh ngudi sir dung lao dgng 
(NSDLD) cd quydn cho ngudi lao ddng 
(NLD) bi mat viec lam do doanh nghiep thay 
ddi CO cau hoac cdng nghe thdi viec. Didu 31 
BLLD cung quy dinh trudng hgp doanh 
nghiep dugc td chirc \m ma NSDLD ke tidp 
khong sir dung het sd lao ddng hien cd, thi 
CO the cham diii hgp ddng vdi NLD. 

Nhu vay, thyc chat van de cat giiim nhan 
su da dugc didu chinh trong ciic quy dinh cua 
BLLD hien hanh. Mac du vay, nhirng phan 

Trdn Hodng Hdi* 
DdHdiHd** 

tich dudi day se cho thay ciic quy dinh nay 
cdn cd nhirng han che nhat dinh va vi the, dy 
thiio BLLD mdi da dua ra mdt sd dd xuiit sira 
ddi, bd sung nham khac phuc nhirng didm hiin 
chd dd. 

Bai viet nay phan tich ndi dung va thyc 
tidn ap dyng cua cac quy dinh hien hanh vd 
cat giiim nhan sy va neu ra nhung vudng 
mac, bat cap trong cac quy dinh nay. Tren co 
sd dd, tac gia dua ra mdt sd kien nghi nham 
hoan thien cac quy dinh vd cat giam nhan sy 
trong dy thiio BLLD mdi . 

L Cac quy dinh phap luiit hien hanh 
ve cat giam nhan sir 

Nhu da de cap d tren, BLLD cho phep 
NSDLD cat giiim nhan sy trong hai trudng 
hgp: (i) Doanh nghiep thay ddi co ca'u hoac 
cdng nghe; va (ii) Doanh nghiep dugc td 
chuc lai. Thyc tidn ap dung nhieu nam qua 
cho tha'y quy dinh ve cat giiim nhan sy trong 
Ciic trudng hgp neu tren theo BLLD hien 
hanh cdn cd nhieu thieu sdt. 

I.I Ddi vdi trudng hup cat gidm nhdn 
su do thay ddi co cdu hoac cong nghe 

Nhu da gidi thieu d tren. Didu 17 BLLD 
cho phep NSDLD dugc cat giiim lao dgng 
ddi du neu tinh triing ddi du nay lii he quii 
cua viec doanh nghiep tien hanh "thay ddi co 
cau hoiic cdng nghe". Theo hudng diin tiii 
Didu 11 Nghi dinh 39/2003/ND-CP', thay 
ddi CO cau hoac cdng nghe bao gdm ba hinh 
thuc: (i) Thay ddi mgt phan hoac toim bd 
may mdc, thiet bi, quy trinh cdng nghe tien 
tien cd nang suat lao dgng cao hon; (ii) Thay 
ddi Siin phaim hoiic co cau siin phaim dan ddn 
sir dung lao ddng it hon; vii (iii) Thay ddi co 

TS.Luat hoe, Giang vien Trudng Dai hoc Luat thanh 
pho Ho Chi Minh. 

ThS. Luat hoe. Giang vien Trudng Dai hoc Luat 
thanh phd Hd Chi Minh. 

' Nghi dinh 39/2003/ND-CP ngay 18/4/2003 quy dmh 
chi tiei va hudng dan thi hanh mdt sd dieu cua BLLD 
ve viec lam. 
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ca'u td chuc bang ciich Siip nhap, giai thd mdt 
sd bd phan cua don vi. 

Thyc tidn cho thay, quy dinh tren cd 
nhidu didm khdng rd rang hoac chua hgp ly. 
Cu the nhu sau: 

'Thu nhdt. c/uy dinh ve cue trui/ng hgp 
"thuv ddi ccf edit hade cdng nghe " nhu Nghi 
dinh 39I2003IND-CP khong bao giidt het 
cdc trudng hgp cdi to nhdn su ciia doanh 
nghiep. 

Tren thyc te, cd nhidu trudng hgp, doanh 
nghiep can cat giiim nhan sy mil khdng can 
thiet phiii siip nhap hay giai the mgt bg phan 
niio. Chang hiin, vi khd khan tiii chinh hay 
thu hep quy md siin xuat, kinh doanh, doanh 
nghiep phai cat giiim nhan sy d tiing bg phan 
nhung van ciin duy tri ta't ca cac bd phan nay. 
Viec sap xdp lai cdng viec hoac thay ddi quy 
trinh lam viec trong mdt bd phiin cung cd thd 
lam phat sinh lao ddng ddi du mii khdng nhat 
thidt phiii giai the hay siip nhap bd phan nay. 
Vi du: tuy doanh nghiep can cho phan Idn 
nhan vien cdng nghe thdng tin nghi viec dd 
thue dich vu ben ngoai nhung van can giir liii 
mgt sd ngudi dd xir ly ciic cdng viec don 
giiin vii/lioac dd lien he hay phd'i hgp vdi nha 
cung cap dich vu. 

Thu hai. doanh nghiep ci) the lam dung 
li' do thay dc>i ca cdu hoac cdng nghe decho 
NLD thdi viec. 

Theo Dieu 17 BLLD. NSDLD cd quyen 
cho "NLD bi mat viec liim" do thay ddi co 
cau hoac cdng nghe thdi viec. Tlie nhung, cii 
BLLD va cac van ban hudng dan thi hanh 
deu khong quy dinh cu thd nhu the niio la 
"NLD bi mat viec lam". Didm thidu sdt niiy 
cd thd dan den he quii lii doanh nghiep khdng 
cd nhu cau thuc su vd cat giam nhan sy van 
cd the vien dan Didu 17 BLLD dd cho NLD 
thdi viec. 

Tliam khiio phiip luiit ciia mdt sd nudc, 
cd the nhiin thay rang tinh triing ddi du lao 
ddng (ndi ciich khac, lii tinh trang cd NLD bi 
mat viec liim) lii dieu kien tien quydt de xac 
dinh NSDLD cd quyen cat giiim nhan sy hay 
khdng. Chdng hiin, theo phiip luat Anh thi 
cat giiim nhan sy dugc thyc hien trong 
trudng hgp: 

"(a) NSDLD da cham diil hay du dinh 
cham diit: 

(i) Thyc hien viec kinh doanh ma nhd 
dd, ngudi lao dgng (NLD) da dugc tuyen 
dung vao lam viec, hoac 

(ii) Thuc hien viec kinh doanh tai dia 
didm ma NLD da dugc tuyen dung vao lam 
viec, hay 

(b) Ciic yeu cau ciia viec kinh doanh: 
(i) Vd viec NLD phiii thyc hien mdt 

cdng viec cu thd, hay 
(ii) Vd viec NLD phiii thuc hien mdt 

cdng viec cu thd d mdt dia didm nha't dinh, 
da khdng cdn hoac da bi thu hep hay se 
khOng cdn hoac se bi thu hep.'" 

Tudng ty, tiii Australia, cat giam nhan sy 
dugc hidu lii "trudng hgp cham dul hgp ddng 
lao ddng, khdng lien quan den bat ky hanh vi 
hay vi pham cd tinh cii nhan nao cua NLD bi 
cham ddi hgp ddng hay bat ky ly do nao cd 
tinh Cil nhan nao khiic, ma do NSDLD khdng 
cdn mud'n (duy tri vi tri hay cdng viec ciia 
NLD dd nira)"-. 

Thyc tien xet xir d Australia da ghi nhan 
nhidu hinh thuc thay ddi cd ca'u hoac cdng 
nghe dan ddn tinh trang ddi du lao dgng nhu 
giai the doanh nghiep, thay ddi cdng nghe, 
sap xep liii td chirc, thue dich vu ben ngoai 
v.v."" Song, nhu mgt tham phan Tda iin Quan 
he Lao ddng cua Australia da nhan manh, 
"liet ke diiy dii ciic hinh thitc tiii co ca'u 
doanh nghiep lii mdt viec khdng thich hgp" 
vii Tda iin khdng cd y dinh thuc hien dieu 
nay\ Cung theo tham phan nay, dd xac dinh 
tinh trang ddi du lao dgng thi dieu quan 
trgng la: sau khi doanh nghiep dugc tai cd 
cau, vi tri hay cdng viec ciia NLD cd cdn 

' Muc 139(l)(b) Luat \i Ciic quyen trong quan he lao 
ddng nam 1996 ciia Vuong qud'c Anh. 

R V Industrial Commission of South Australia: Ex 
pane Adelaide Milk Supply Co-Op Lid (1977) 16 
SASR 6, tr. 8. 
•* James J. Macken, Paul O'Grady, Carolyn Sappideen 
& Geoff Warburton, The Law of Employment 
(Sydney: Lawbook Co., 5"' ed, 2002). tr. 187-188. 
"̂  .lunes V Departnient of Energy and Minerals (1995) 
60 IR 304. tr. 308. 
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dugc duy tri hay khdng; ndu khdng, thi cd 
nghia la da xuat hien tinh trang lao ddng ddi 
du va NSDLD dugc quyen thyc hien viec cat 
giam nhan sy"̂ . 

Thd ba, quy dinh ve trudng h(/p"thay ddi 
cd cdn tu chii'c " trong Nghi dinh 39120031 
ND-CP chua that su rd rdng vd co the ddn 
den nhiing cdch hieu khdc nhau. 

Theo Didu 11 Nghi dinh 39/2003/ND-
CP, "thay ddi co cau td chuc" eua doanh 
nghiep phai dugc the hien dudi hinh thufc 
"sap nhap, giiii thd mgt sd bg phan eua don 
vi". Quy dinh hudng dan nay chira dyng mgt 
sd van dd gay tranh cai. 

Didm gay tranh cai thu' nhat la: ndu 
doanh nghiep cham dih hoiit dgng cua mdt 
bo phan vii thue dich vu ben ngoai dd thay 
the cho bg phan dd thi cd dugc xem lii "giai 
the mgt sd bg phan ciia don vi" hay khdng? 
V6 van dd niiy, tren thyc td, cd hai quan 
di6m triii ngugc nhau^ Quan diem thu nhat 
cho rang viec NSDLD thue mgt ca nhan hay 
td chuc khac thyc hien cac cdng viec cua bg 
phan bi cham dih hoiit ddng chirng td rang 
bo phan nay viin tdn tiii tren thyc td, chu 
hoan toiin khdng bi gitii thd. Didu nay cung 
CO nghia la ndu doanh nghiep giai the mdt bd 
phan de thue dich vu ben ngoai thi NSDLD 
khong dugc cham dul hgp ddng lao ddng vdi 
nhCrng NLD dang lam viec trong bd phan dd. 
Trong khi dd, quan didm cdn liii cho rang 
viec doanh nghiep thue dich vu ben ngoiii 
khong lam thay ddi thyc td lii bd phan dd da 
bi giai the bdi le bd phan dd khdng cdn nam 
trong CO cau td chirc ciia doanh nghiep. Tinh 
den nay, van chua cd bat ky quy dinh nao 
lam ro van dd nay. 

Thue tidn xet xir cho thay dudng nhu 
Hoi ddng thaim phan Tda iin nhan dan tdi cao 
(Hoi ddng thiim phiin) da ddng tinh vdi quan 
diem thir hai. Thyc vay, quan didm niiy da 
dugc the hien trong vu tranh chap vd don 
phuang cham diil hgp ddng lao ddng giCra 

Cdng ty triich nhiem hull ban nudc giiii khat 
Coca Cola Viet Nam (Cdng ty Coca Cola) va 
Ong Chau Minh Vii la nhan vien biio ve cda 
cdng ty (vu Coca Cola). Cdng ty nay da 
cham dih hgp ddng lao ddng vdi dng Vu dya 
tren ly do Ddi bao ve da bi giai the dii sau 
dd, cdng ty cd thue dich vu biio ve chuyen 
nghiep cua mdt cdng ty khac^ Tuy nhien, 
Hdi ddng thaim phan van cho rang: "Cdng 
viec bao ve tai Cdng ty Coca Cola tuy van 
cdn, nhung co cau td chirc thi da cd sy thay 
ddi. Ke tir ngay 12-12-2003, trong co cau 
cua Cdng ty Coca Cola khOng cdn tdn tiii bd 
phan biio ve. Nhu vay, viec giiii thd Dgi biio 
ve cua Cdng ty Coca Cola dugc coi lit trudng 
hgp thay ddi co cau theo Didu 17 Bg luat 
Lao dgng"**. 

Chung tdi nhat tri vdi ket luan tren ciia 
Hgi ddng tham phan. Nhirng nhan vien bao ve 
mil cdng ty dich vu bao ve chuyen nghiep cir 
tdi Cdng ty Coca Cola la ngudi ciia cdng ty 
dich vu nay, khdng phai lii ngudi ciia Cdng ty 
Coca Cola thi khdng thd ndi rang bg phan bao 
ve trong Cdng ty Coca Cola van cdn tdn tiii 
dugc. Nhin tir gdc dg kinh doanh, nhiin dinh 
tren ciia Hdi ddng thiim phan lii rat ciin thidt 
bdi nd phu hgp vdi xu hudng thue ngoai 
{outsourcing) ciia ciic doanh nghiep. 

Nhu vay, tuy phap luat khdng cd quy 
dinh cu thd vd trudng hgp cat giiim nhan sy 
dd thue ngoiii, Tda an nhan dan tdi cao da xir 
ly trudng hgp niiy mdt ciich hgp ly. Mac du 
viiy, day van chi lii quan didm giiii quydt mdt 
vu tranh chap da Xiiy ra. Ndu phiip luat quy 
dinh ve van dd niiy thi cd le nhiing tranh 
chap nhu vu Coca Cola da khdng xiiy ra. 
Hon nua, sy rd riing trong quy dinh phiip luat 
se giup cho ciic doanh nghiep manh dim hon 
khi tidn hanh ciii td nhan sy. 

Didm gay tranh cai thir hai lien quan den 
Ciich hidu ve thuat ngii "bg phan ciia don vi". 
Lien quan den thuiit ngii niiy, hien cung cd 
nhirng each hidu khiic nhau'". Ciich hidu thir 

^Nhirtren. 
' Xem quyei dinh giam doc tham .sd 02/2006/LD-
GDT ngay 4/4/2006 ciia Hdi ddng thaim phiin Tda an 
nhan dan tdi cao (Quyei dmh 02). 

" Nhu tren. 
'' Nhu tren. 
'" Trao ddi vdi cac luiit su eiia Cdng ty Luat Russin & 
Vecchi Viet Nam (TP, Hd Chf Minh, ngay 28 thang 9 
nam 2009). 
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nha't cho rang, bd phan ciia doanh nghiep la 
mdt don vi cd ten ggi cu thd, cd chtic nang, 
nhiem vu rieng, cd ngudi dung dau va dugc 
quy dinh rd rang trong so dd td chiic ciia 
doanh nghiep. chang hiin nhu mdt phdng, 
ban. xi nghiep. nhii may, phan xudng. chi 
nhanh hay van phdng dai dien v.v. Cach hidu 
thii hai cho rang, bd phan ciia doanh nghiep 
la bat k\' nhdm NLD ciing thuc hien mgt 
chirc nang. nhiem vu nhat dinh ciia doanh 
nghiep. Cach hieu thii hai rgng hon each 
hidu thii: nha't bdi le vdi each hidu nay. chi 
can thda man dau hieu vd chirc nang, nhiem 
vu la dil. Ciic each hidu khac nhau nay cd the 
dua ddn nhirng he qua phap ly khac nhau. 
Thir xem xet mdt tinh hudng thucmg gap 
trong thyc td nhu sau: 

Mdt cdng ty cd nhu cau cat giam nhan 
vien cdng nghe thdng tin de thue dich vu ben 
ngoai. Tuy nhien. trong so dd td chuc cua 
cdng ty, khdng cd don vi ddc lap nao chuyen 
phu triich cac cdng viec vd cdng nghe thdng 
tin (nhu Phdng, Td hay Ban cdng nghe thdng 
tin), ma chi cd mdt vai nhan vien thudc 
Phdng Hanh chinh - tdng hgp chuyen lam 
nhirng cdng viec nay. Neu theo each hidu thii 
nha't, rd rang la cdng ty nay khdng thd vien 
cd giiii thd bd phan cdng nghe thdng tin de 
cat giiim nhan sy. Trong khi dd, neu theo 
each hidu thir hai thi cdng ty hoan toan cd 
thd dya vao ly do giai the bg phan cong nghe 
thOng tin de cat giiim nhan sy. 

Trong hai each hidu neu tren, each hidu 
thu hai hgp ly hem. Ciich hidu nay bd qua 
Ciic yeu td hinh thuc mil chii trgng den nhu 
cau ciia boat ddng san xuat, kinh doanh cua 
doanh nghiep. Theo each hidu thir hai thi 
viec khdng cdn nhu cau ciia doanh nghiep 
trong viec thue mudn lao dgng cho mdt cdng 
viec hay vi tri nao dd mdi chinh la can cir 
thyc sy cho viec cat giiim nhan sy. Ndi each 
khiic. da'u hieu mdt doanh nghiep nao dd cd 
can duy tri trong co ca'u td chiic ciia minh 
mdt dem vi nhat dinh niia hay khdng chi la 
da'u hieu hinh thirc va thir yeu. Thiet nghi, 
each hidu nay can dugc ghi nhan rd rang 
trong phiip luat dd tao dieu kien cho cac 
doanh nghiep tien hiinh cai td nhan sy va hiin 

che cac tranh chap khdng dang cd. 
Thu tu, quy dinh ve trdch nhiem ciia 

NSDLD trong viec ddo tgo lgi cho NLD bi 
mdt viec kim khong ro rdng. 

Theo khoan 1. Didu 17 BLLD. "trudng 
hgp do thay ddi co cau hoac cdng nghe ma 
ngudi lao ddng da lam viec thudng xuyen 
trong doanh nghiep tir dii 12 thang trd len bi 
mat viec lam. thi ngudi sii dung lao dgng co 
trdch nhiem ddo tgo lgi hg dedep tuc su dung 
vdo nhung cho lam viec mdi; neu khdng the 
gidi quye't dugc viec lam mdi, phdi cho ngudi 
lao dgng thoi viec thi phdi trd trg cdp mdt 
viec Idm". Quy dinh nay cd diem khdng rd 
rang la khi nao NSDLD phai dao tao nghe 
cho NTD da lam viec thudng xuyen trong 
doanh nghiep tir dii 12 thiing bi mat viec lam. 
Phai chang trong bat ky trudng hgp thay ddi 
CO cau hoac cdng nghe nao. doanh nghiep 
cung phai dao tao nghe cho NLD ddi du? 

Thyc tien xet xir ciia tda an vd va'n de 
nay ciing khdng thd'ng nhat. Mdt mat, tda an 
da khdng it Ian cho rang NSDLD khdng dao 
tao lai ma da cho NLD ddi du thdi viec la 
ddn phuong cha'm dih hgp ddng lao ddng trai 
phap luat". Mat khac, va cu thd la trong vu 
Coca Cola, Hdi ddng tham phan da cd ket 
luan ngugc lai. Hdi ddng tham phan da cho 
rang Cdng ty Coca Cola khdng cd nghia vu 
phai dao tao lai dua tren hai lap luan: (i) Dao 
tao nghe la dd giai quyet viec lam mdi ma 
trong vu viec nay, Cdng ty Coca Cola khdng 
thd giiii quydt viec lam mdi cho dng VQ; va 
(ii) Day khdng phai la trudng hgp thay ddi 
cdng nghe''. 

Diinh gia mdt each khach quan, lap luan 
thii nhat ciia Hdi ddng tham phiin trong vu 
Coca Cola la hoan toan cd co sd. Thuc vay, 
khoan 1 Dieu 17 BLLD da xac dinh rd trach 

" Xem: Ban an phuc th^m sd 190 eiia Tda an nhan 
dan tdi cao ngay 21/12/2000 va Ban an sd 19/LDPT 
cua Tda an nhan dan tdi cao ngay 8/02/2001. Nhung 
ban an nay dugc tn'ch dan trong: Nguydn Viet Cudn" 
(chil bien), 72 vu dn tranh chap lao dgng dien hinh: 
tdm tdi vd binh luan (Ha Ndi: Nxb. Lao ddn"' - Xa 
hoi, 2004). 
'•- Quyei djnh 02. 
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nhiem dao tao liii lao ddng ddi du cua 
NSDLD la "de tiep tuc sir dung vao nhiing 
chd lam viec mdi". Ndi each khac, dao tao 
nghe d day gan vdi muc dich giai quyet viec 
lam. Neu cho rang trong mgi trudng hgp, 
NSDLD ddu cd triich nhiem dao tao nghe 
cho NLD thi qua may mdc va phi ly. Van de 
d day la neu NSDLD khdng thd giai quydt 
viec lam mdi cho NLD thi dao tao nghd gi 
cho NLD va quan trgng hon, dao tao nhu vay 
lieu cd ich gi cho NLD hay khOng. 

Song, lap luan thii hai cua Hdi ddng 
tham phan trong vu an Coca Cola la khdng 
cd cd sd phiip ly. Trong BLLD va ciic van 
ban hudng dan thi hanh hoan toan khdng cd 
quy dinh nao ndi rang NSDLD chi phai dao 
tao lai cho NLD trong trudng hgp thay ddi 
cong nghe va rang NSDLD khdng phai dao 
tao lai cho NLD trong trudng hgp thay ddi 
san pham hoac thay ddi co cau td chii'c. Tuy 
vay, lap luan nay liii kha hgp ly neu xet d 
gdc do thyc tien. Se la bat hgp ly neu ddi hdi 
NSDLD dao tiio nghd cho lao ddng ddi du 
trong trudng hgp thay ddi san pham hay co 
ca'u san phiim va thay ddi co cau td chiic bdi 
neu nhu vay, NSDLD cd thd phai dao tao 
mot nghd hoan toan mdi cho NLD. Neu chi 
yeu cau NSDLD dao tao nghd cho lao ddng 
ddi du trong trudng hgp thay ddi cdng nghe 
thi se hgp ly hon vi khi dd, NSDLD cd thd 
chi can dao tao nang cao tay nghe cho lao 
dong ddi du la cd the giai quyet dugc viec 
lam mdi cho hg. 

Nhu'ng phan tich tren cho thay hien cd 
nhiing diem khdng rd rang trong ciich hidu 
ve trach nhiem ciia NSDLD ve dao tao nghd 
cho lao ddng ddi du do thay ddi co cau hoac 
cong nghe. Sy khdng rd rang nay khdng chi 
gay khd khan cho ciic doanh nghiep cai td 
nhan sy ma cdn cd the lam phat sinh nhiing 
tranh chap khdng diing cd. Ben canh dd, 
diem khdng ro rang nay cdn dan den tinh 
trang ap dung phap luat khdng thd'ng nhat va 
d mot muc do nao dd, da gay ra nhu'ng Iiing 
tiing nhat dinh cho tda an khi giai quyet 
tranh chap lao ddng. 

Thu ndm, quy dinh ve trdch nhiem cua 
NSDLD trong viec bd tri chd lam viec mdi 

cho NLD bi mdt viec lam cdn thieu cu the vd 
gay tranh cdi. 

Mdt didm khdng rd rang nira trong Didu 
17 BLLD la vd triich nhiem cua NSDLD 
trong viec giiii quydt viec lam cho lao dgng 
ddi du. Van dd d day la: doanh nghiep thay 
ddi CO ca'u hoac cdng nghe cd bat bugc phai 
giai quydt viec lam cho lao dgng ddi du hay 
khdng va neu cd thi trong trudng hgp nao? 
Phiip luat hien hanh khdng cd quy dinh niio 
lam rd van dd nay. 

Trong thyc td, da cd nhung tranh cha'p 
lien quan den vudng mac ndi tren. Mdt trong 
nhirng tranh chap nhu vay la vu tranh chap lao 
dgng giira Hang quang cao va tridn lam A va 
dng Nguydn Van H, nguyen la nhan vien bd 
phan thd hien my thuat cua cdng ty nay'l 
Trong tranh chap nay, dng H da bi Hang A 
cha'm dul hgp ddng vdi ly do bd phan the hien 
my thuat bi giai thd'^. Didu dang chii y la sau 
khi cho dng H va mdt sd nhan vien khac thdi 
viec. Hang A da nhan liii mdt sd ngudi va cdn 
nhan them ngudi mdi lam viec'\ Vi vay, 
trong Quyet dinh giam ddc tham so 02/GDT-
LD ngay 22/01/2001, Tda Lao dgng Tda an 
nhan dan tdi cao (Tda Lao dgng) da kdt luan 
rang dng H da bi cham diil hgp ddng lao ddng 
trai phap luilt vi Hang A hoiin toan cd kha 
nang bd tri dugc viee lam mdi cho so lao 
dgng d bd phan the hien my thuat'^ 

Dudng nhu ket luan tren cua Tda Lao 
ddng ngu y rang doanh nghiep khdng phiii 
giai quydt viec liim cho lao ddng ddi du, trir 
phi cd khii nang thyc hien triich nhiem nay. 
Cd le day ciing la quan diem cua Hdi ddng 
tham phiin trong vu Coca Cola. Trong vu 
viec nay, Hdi ddng tham phiin xac dinh rang: 
"Cdng ty Coca Cola da sap xep lai lao ddng 
d ta't Cii cac bd phan trudc khi giiii thd bd 
phan bao ve, khdng cd cdng viec mdi, nen 
Cdng ty Coca Cola phiii cho ngudi lao ddng 
thdi viec" va khang dinh: "Cdng ty Coca 

" Xem Nguydn Viet Cudng, sdd chu thieh 11, tr. 
151-159. 
'•̂  Nhu tren. 
'•̂  Nhu tren. 
"• Nhu tren, tr. 159. 
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cho ngudi lao ddng thdi viec la phii hgp vdi 
quy dinh ciia phap luat"'". 

Nhu vay, quan didm ciia Tda an nhan dan 
tdi cao la doanh nghiep thay ddi co ca'u hoac 
cdng nghe chi phai giai quydt viec lam cho 
NLD ndu cd kha nang thuc hien didu nay va 
quan diem nay la hgp ly. The nhung, van can 
cd nhimg quy dinh cu thd vd van de nay. 
Trong Ciic biin iin ndi tren, van cdn mgt x'an 
dd quan trgng bi bd ngd. Dd la: trong trudng 
hgp NSDLD dugc xem la cd/khdng cd kha 
nang giai quydt viec lam cho NLD? Nhan 
dinh ciia Tda Lao ddng trong vu tranh chap 
giua Hang quiing ciio va tridn lam A va dng 
Nguydn Van H ggi cho chiing ta mdt van dd 
phiii suy nghT. Phiii chang bat k\' khi nao cdn 
chd lam viec trong doanh nghiep, NSDLD 
deu dugc xem la cd kha nang giai quyet viec 
liim cho NLD? Se la phi ly ndu cho rang 
NSDLD cd khii nang giiii quydt viec lam cho 
mgt nhan \ien biio \e trong trudng hgp doanh 
nghiep cd nhu cau tu\en dung nhan vien ke 
toan, kinh doanh hay phap ly. 

Thu sdu, quy dinh ve thd tuc cdt gidm 
nhdn su con co nhieu vudng mdc, bdt cap. 

Theo khoiin 2, Dieu 17 BLLD. khi can 
cho nhidu ngudi lao dgng thdi viec, NSDLD 
phiii tien hanh mgt sd thii tuc. Cu the la: 

• Cdng bd danh siich. can cir vao nhu 
ciiu ciia doanh nghiep \a tham nien lam viec 
tai doanh nghiep, tay nghd, hoan ciinh gia 
dinh va nhirng yeu td khac cua timg ngudi 
"dd liin lugt cho thdi viec"; 

• Trao ddi. nhat tri vdi Ban chap hanh 
cdng doiin co sd trong doanh nghiep (trudng 
hgp khdng nhat tri. NSDLD phiii bao cao vdi 
CO quan lao ddng dia phuang. vii chi sau 30 
ngay. kd tir ngay biio cao. mdi dugc cho 
NLD thdi viec); va 

• Thdng bao cho co quan quiin ly nha 
nudc vd lao ddng dia phuong bidt trudc khi 
cho NLD thdi viec. 

Lien quan ddn Ciic thii tuc ndi tren. hien 
cd mdt sd diem vudng mac. bat cap. Didm 
\udng mac thir nhiit lii phiip luat khdng quy 
dinh rd thd nao la "liin luot cho thdi viec". 

Lieu rang NSDLD cd bat budc phai cho 
NLD Ian lugt thoi viec hay khdng. va neu cd, 
thi trong trudng hgp nao? Thuc te, day la 
mdt trong nhiing not dung tranh chap trong 
vu Coca Cola. Trong vu an nay, tda an cap 
phuc tham cho rang viec Cdng ty Coca Cola 
khdng can cii vao nhu cau cua doanh nghiep 
va tham nien lam viec tiii doanh nghiep. tay 
nghd. hoan canh gia dinh va nhung yeu td 
khac cLia timg ngudi de Ian lugt cho thdi viec 
ma lai cho thdi viec hang loat la trai vdi quy 
dinh phap luat. Song. Hdi ddng tham phan 
lai cho rang nhan dinh nay la khOng phii hgp 
"bdi le Cdng ty Coca Cola da giai thd bd 
phan bao ve. phai cho toan bd nhan vien bao 
ve thdi viec dd ban giao cdng tiic biio ve cho 
Cdng ty Tri DQng, do dd khdng thd lan lugt 
cho tirng ngudi lao ddng thdi viec". Nhan 
dinh nay ciia Hdi ddng tham phan khdng giai 
quyet het nhiing cau hdi neu tren, nhimg it 
nha't, nd cung cho thay rang NSDLD khdng 
bat budc phiii cho NLD Ian lugt thoi viec 
trong mgi trudng hgp. 

Chung tOi tan thanh quan didm cua Hgi 
ddng tham phan. Khoan 2 Dieu 17 BLLD 
quy dinh: "NSDLD ... phiii can cir vao nhu 
cau ciia doanh nghiep va tham nien lam viec 
tai doanh nghiep, tay nghd. hoan canh gia 
dinh va nhirng ydu td khiic cua timg ngudi de 
lan lugt cho thdi viec". Nhu vay. phap luat 
khdng bugc NSDLD phai Ian lugt cho NXD 
thdi viec ma chi yeu cau NSDLD xem xet 
Ciic ye'u td nhu nhu ciiu cua doanh nghiep va 
hoan canh, nhan than ciia NLD. "Lan lugt 
cho thdi viec" chi la muc dich ciia viec .xem 
xet cac yeu td dd. Hon niia, se rat vd ly neu 
ddi hdi NSDLD phai cho NLD Ian lugt thoi 
viec trong mgi trudng hgp. 

Didm \udng mac thir hai la phap luat 
khdng cd quy dinh rd rang cho trudng hgp 
doanh nghiep khOng cd td chiic cdng doan. 
Trong thyc te. da cd tda an cho rang neu 
doanh nghiep khdng cd cdng doan co sd thi 
NSDLD phiii trao ddi. nhat tri vdi cdng doan 
cap tren ciia cdng doan co sd". Chiino tdi 

' 'Qu\e t dinh 02. 
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khong ddng tinh vdi quan diem nay va cho 
rang neu khdng cd cdng doan co sd thi doanh 
nghiep cung khdng can phiii trao ddi y kidn 
vdi cdng doan cap tren. Ly do la BLLD chi 
yeu cau NSDLD trao ddi vdi Ban chap hanh 
cong doan co sd, chu khdng phai la cdng 
doan ndi chung. The nhung, d day van cd mdt 
van dd khdng rd rang: trudng hgp khdng cd 
cong doan co sd cd bi xem la trudng hgp 
khdng cd sy nhat tri giira NSDLD va cdng 
doan CO sd, va do dd, NSDLD phai bao cao 
vdi CO quan lao ddng dia phuong hay khdng? 

Diem vudng mac thir ba lii: trudc khi cho 
NLD thdi viec, NSDLD cd phai bao trudc 
theo quy dinh tai khoiin 3, Didu 38 BLLD 
hay khdng? Day cung la mgt van dd tranh 
cai trong vu Coca Cola. Ket luan cua Hdi 
ddng tham phan trong vu viec nay la "Dieu 
17 cua Bg luat Lao ddng va diem 1, Muc III 
ciia Thdng tu sd 21/2003/TT-LDTBXH ngay 
22-9-2003 khdng quy dinh ngudi sir dung 
lao dgng phiii biio trudc, khi cho NLD thdi 
viec"''̂  va vi vay, Cdng ty Coca Cola khdng 
vi phiim quy dinh vd thu tuc bao trudc. 

Ve mat phiip ly, ket luan tren ciia Hgi 
ddng tham phan hoan toan chinh xac. Thu 
tuc biio trudc chi ap dung cho ciic trudng hgp 
NSDLD don phuang cham diit hgp ddng lao 
dong quy dinh tai Didu 38 BLLD. Vd ban 
chat, cat giam nhan su cung la don phuong 
cham dirt hgp ddng song trong BLLD, day 
dugc xem la mdt trudng hgp cham diil hgp 
ddng lao ddng khac vdi cac thu tuc va hau 
qua phap ly rieng biet. Tuy nhien, xet d mdt 
khia canh nao dd, ket luan tren td ra khdng 
hgp ly. Tai sao NLD bi cham dirt hgp ddng 
do doanh nghiep thay ddi co cau hoac cdng 
nghe ki khdng cd quydn dugc bao trudc? Rd 
rang la quy dinh nhu vay cd the gay khd 
khan cho NLD phai thdi viec vi hg khong cd 
nhiin thdi gian dd tim kidm viec lam mdi. 

1.2 Ddi vdi trudng hgp cdt gidm nhdn 
sudo td chicc lai doanh nghiep 

Dieu 31 BLLD quy dinh: 
"Trong trudng hgp siip nhap, hgp nhat, 

chia, tach doanh nghiep, chuyen quyen sd 

hiiu, quydn quiin ly hoac quyen sir dung tai 
san cua doanh nghiep thi NSDLD kd tidp 
phiii chiu trach nhiem tiep tuc thyc hien hgp 
ddng lao ddng vdi NLD. Trong trudng hgp 
khdng sir dung het sd lao dgng hien cd thi 
phai cd phuang an sir dung lao ddng theo 
quy dinh cua phap luat. 

Ngudi lao ddng phai cham diil hgp ddng 
lao ddng theo quy dinh tai Didu nay, dugc trg 
cap mat viec lam theo quy dinh tai khoan 1 
Didu 17 ciia Bd luat nay." 

Quy dinh tren chiia dyng mdt sd didm 
bat cap nhu sau: 

Thu nhdt, phdp lugt khong quy duih ro 
nhu the nao Id chuyen quyen sd hUii doanh 
nghiep. 

Sy khdng rd rang nay cd the dan den hai 
each hidu khac nhau. Theo each hidu thu 
nha't, chuyen quyen sd hu'u doanh nghiep cd 
the la chuyen mgt phdn hay todn bg vd'n dieu 
le cua doanh nghiep. Cach hieu nay rd rang 
la phi ly bdi le viec chuyen nhugng mgt phan 
nhd vd'n didu le cua doanh nghiep khd cd the 
lam thay ddi chien lugc kinh doanh hay each 
thii'c td chuc, quan ly doanh nghiep, va do 
dd, dat ra yeu cau vd viec cai td nhan sy. 

Theo each hidu thii: hai thi chuydn quydn 
sd hiru doanh nghiep phai la chuyen todn bg 
vd'n dieu le ciia mgt doanh nghiep. Cach hidu 
nay ciing khgng hgp ly vi da loai trir nhung 
trudng hgp chuyen nhugng tren 50% vd'n didu 
le cua doanh nghiep. Thiet nghT, trong nhung 
trudng hgp nay, NSDLD ciing phai cd quydn 
cat giiim nhan sy. Thyc te cho thay chuyen 
nhugng tren 50% vdn didu le cung cd thd lam 
phiit sinh nhu cau ciii td nhan sy do cd thay ddi 
quan trgng vd chien lugc kinh doanh hay 
Ciich thuc td chuc, quan ly doanh nghiep. 

Thit hai, quy duih ve trdch nhiem cua 
NSDLD ddi vdi lao dgng doi du do td chifc 
lgi doanh nghiep co diem khdng rd rdng vd 
bdt hap ly. 

Theo khoan 5, Didu 6 Nghi dinh 
44/2003/ND-CP^", "ngudi sir dung lao ddng 

'Quyei dinh 02. 

'" Nghi dinh 44/2003/ND-CP ngay 9/5/2003 quy dmh 
chi tiei va hudng dan thi hanh mot sd dieu ciia BLLD 
ve hop ddng lao ddng. 
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cu vii ngudi sir dung lao dgng ke tidp phiii cd 
triich nhiem giai quyet cac quydn Igi cua 
ngudi lao ddng. trong dd phai xac dinh rd 
trach nhiem \e khoiin kinh phi dao tao. kinh 
phi trii trg cap mat \'iec lam cho ngudi lao 
ddng phiii cham dut hgp ddng lao ddng". 
Quy dinh niiy td ra khdng phd hgp vdi trudng 
hgp chuydn quydn sd hiru hoac quyen quan 
ly doanh nghiep vi trong trudng hgp dd. hoan 
toiin khdng cd viec thay ddi NSDLD. Them 
\iio dd. qu\' dinh nay cung khdng phan dinh 
rd riing triich nhiem ciia NSDLD cQ va 
NSDLD ke tiep va vi vax. cd thd lam phat 
sinh cac tranh chap tren thuc td. 

Thii ba, quy dinh ve trdch nhiem cua 
NSDLD vd tint tuc cdt gidm nhdn su trong 
trudng hgp td cluic lgi doanh nghiep khdng 
thdng nhd't vdi quy dinh ve trcich nhiem ciia 
NSDLD vd thu tuc cdt gidm nhdn su trong 
trid/ng hap thay doi ca cdu hoac cong nghe. 

Nhu da ndi d tren. khi cat giiim nhan sy 
Vl ly do thay ddi co cau hoac cdng nghe. 
NSDLD phiii dao tao liii lao ddng ddi du dd 
giiii quydt viec lam mdi va phiii xem xet dd 
liin lugt cho NLD ddi du thdi viec. Song, khi 
cat giiim nhan su trong trudng hgp td chirc 
lai doanh nghiep. NSDLD liii khdng phiii 
thyc hien nhirng nghia vu niiy. Tuong ty, 
phap luat yeu cau NSDLD phiii cd phuang 
an sir dung lao ddng neu cat giiim nhan sy 
trong trudng hgp td chirc lai doanh nghiep 
nhung lai khdng yeu cau NSDLD thyc hien 
thii tuc nay ndu cat giiim nhan sy trong 
trudng hgp thay ddi co ca'u hoac cdng nghe. 
Nham btio diim tinh cdng bang ciia phap 
luat. thidt nghT, trach nhiem cua NSDLD va 
thu tuc cat giiim nhan sy nen dugc quy dinh 
liii cho thdng nhat giira trudng hgp doanh 
nghiep thay ddi co ca'u hoac cdng nghe va 
trudng hgp doanh nghiep dugc td chuc lai. 

Ngodi ra. tuong ty nhu Dieu 17 BLLD. 
Didu 31 BLLD cung khdng quy dinh rd 
"trudng hgp khdng sir dung het sd lao ddng 
hien cd" (tire la cd tinh triing ddi du vd lao 
ddng) III gl. dan den NSDLD cd thd liim 
dung ly do td chirc lai doanh nghiep de cho 
NLD thdi \iec. Ben canh dd. NLD bi cat 
giiim \i ly do td chiic lai doanh nghiep khdng 

dugc NSDLD biio trudc nhu ciic trudng hgp 
don phuong cha'm diit hgp ddng lao ddng 
quy dinh tai Didu 38 BLLD. 

2. Cac quy dmh trong Du thao BLLD 
ve cat giam nhan sir 

Trong dy thiio BLLD Ian thir hai (dy 
thiio). van dd cat giam nhan su dugc quy 
dinh tiii ciic didu 18. 19. 20 va 46. So vdi cac 
quy dinh hien hanh. cac quy dinh trong dy 
thao cd nhung didm mdi nhu sau: 

Thu nhdt. du thao bd sung them mdt ly 
do cho phep NSDLD tien hanh cat giam 
nhan su: "ly do kinh te^' song dang tie'c la du 
thao lai khdng giai thich cu thd thuat ngii "ly 
do kinh te^' la gi. 

Thu hai. dy thao quy dinh them vd trach 
nhiem ciia NSDLD trong viec bao dam viec 
lam cho NLD trong trudng hgp doanh nghiep 
thay ddi co cau hoac cdng nghe hay vi ly do 
kinh te. Ndu nhu BLLD hien hanh chi yeu 
cau NSDLD dao tao lai NLD mat viec dd 
giai quyet viec lam mdi. thi theo dy thao, 
NSDLD cdn phiii tien hanh mdt sd bien phap 
khac nham "phdng ngira, ban che viec nhidu 
ngudi lao ddng cd nguy co phai thdi viec". 
Cu thd, Didu 18 dy thiio quy dinh: 

"Trong trudng hgp do thay ddi co cau, 
cdng nghe hoac ly do kinh te. NSDLD cd 
triich nhiem ... tim nhung bien phap nham 
phdng ngira. ban che viec nhieu NLD cd 
nguy CO phai thdi viec nhu: tam thdi giam 
thdi gid lam viec trong ngay. trong tuan, 
giam lam them gid. han che thue lao ddng 
thdi vu. md them thi trudng tieu thu san 
pham. dao tao lai dd chuydn bdt mdt sd NLD 
sang lam viec khac, nghd khac trong doanh 
nghiep. tiep xiic vdi doanh nghiep khac cd 
dieu kien de thucmg lugng viec hd trg tiep 
nhan mdt sd NLD; giai quyet cho nhung 
ngudi gan den tudi nghi huu dugc nghi huu 
theo quy dinh ciia phap luat hoac tim nhung 
bien phap khiic". 

Dang chu y, Dieu 19 va Dieu 46 cua du 
thao quy dinh rd la NSDLD chi dugc cho 
NLD ddi du thdi viec sau khi da tien hanh 
"nhimg bien phap can thiet" ndi tren. 

Thu ba. dy thiio quy dinh cat giam nhan 
sy nhu la mdt trong nhung trudng hgp 
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NSDLD don phuang cham diit hgp ddng lao 
dong va do vay, cung phai tuan theo nhiing 
thii tuc chung vd don phuang cham dul hgp 
ddng lao ddng, trong dd cd thu tuc bao trudc 
cho NLD. Ben canh dd, dy thao van duy tri 
cac thii tuc danh rieng cho cat giam nhan sy 
nhu trong phap luat hien hanh. 

Thii tu, dy thiio quy dinh rd trudng hgp 
doanh nghiep chua cd cdng doan co sd/lam 
thdi thi NSDLD phai trao ddi y kien vdi cdng 
doan ca'p tren cua cdng doan co sd trudc khi 
tien hanh cat giiim nhan sy. 

Thii nam, du thao quy dinh ro NSDLD 
tien hanh cat giam nhan sy vi ly do kinh te 
hoac thay ddi co ca'u hoac cdng nghe phai 
lan lugt cho NLD thdi viec. 

Nhu vay, so vdi cac quy dinh phap luat 
hien hanh, nhung quy dinh sira ddi, bd sung 
ndi tren cd mdt sd diem tien bd nhu sau: 

Mgt Id, dy thiio da md rgng cac trudng 
hgp NSDLD cd quyen cat giam nhan sy. 
Trong bdi canh cac quy dinh phiip luat hien 
hanh chi cho phep NSDLD cat giiim nhan sy 
trong hai trudng hgp (thay ddi co cau hoac 
cong nghe va td chiic liii doanh nghiep) va 
giai thich, ap dung cac trudng hgp nay tren 
thuc te cdn hiin hep, gay khd khan cho viec 
cai td nhan sy doanh nghiep, viec bd sung 
them "ly do kinh te '̂ la mgt tidn bg diing ghi 
nhan. Tuy nhien, nhu da trinh bay d tren, gia 
tri cua diem bd sung nay chua thyc sy rd 
rang bdi le dy thao hoiin toan khdng lam rd 
khai niem "ly do kinh te^'. Dieu diing luu y d 
day la nang cao nang suat lao ddng va kha 
nang canh tranh cua doanh nghiep cd dugc 
cac co quan cd tham quyen xem la ly do 
kinh te hay khdng, hay chi cd nhirng khd 
khan trong hoat ddng san xuat, kinh doanh 
ciia doanh nghiep mdi dugc xem la ly do 
kinh te. 

Hai Id, dy thao gdp phan nang cao triich 
nhiem cua NSDLD trong viec biio dam viec 
lam cho NLD thdng qua viec quy dinh them 
cac bien phap phdng ngira, ban che viec nhidu 
NLD cd nguy co phai thdi viec. Day la cac 
bien phiip da dugc Td chuc Lao ddng qud'c te 
(ILO) khuyen nghi va dUdc ghi nhan d nhirng 

mire do khac nhau trong phap luat cua nhieu 
nudc tren the gidi^'. 

Ba la, dy thiio quy dinh NSDLD phai 
bao trudc cho NLD trudc khi cham diit hgp 
ddng lao ddng. Quy dinh nay la can thiet bdi 
le NLD bi cho thdi viec can cd thdi gian de 
tim kiem viec lam mdi va ddi phd vdi nhimg 
khd khan sau khi mat viee lam. 

Bdn Id, cac thu tuc cat giam nhan sy 
trong dy thao cd phan rd rang so vdi cac thu 
tuc theo quy dinh hien hanh. Nhu da ndi d 
tren, trudng hgp doanh nghiep chua cd cdng 
doan, NSDLD phai trao ddi y kien vdi cdng 
doan cap tren cdng doan co sd trudc khi cat 
giiim nhan sy. Quy dinh rd rang nay vira giiip 
han chd nhirng tranh chap khdng ciin thiet, 
vira gdp phan bao ve quyen Igi NLD. Sy rd 
rang cung se giiip NSDLD tien hanh viec cat 
giam nhan sy mdt each nhanh chdng. 

Dil cd nhirng tien bd nhat dinh, cac quy 
dinh ve cat giam nhan sy trong dy thiio vin 
chiia dyng nhirng ban che dang ke nhu sau: 

Thu nhdt, dy thiio vin quy dinh cac 
trudng hgp NSDLD dugc phep ciit giam nhan 
sy theo hudng liet ke cac cac trudng hgp tai 
CO cau doanh nghiep. Nhu da phan tich d 
tren, dieu quan trgng dd xac dinh quyen cat 
giam nhan sy NSDLD khdng phai la hinh 
thLi:c hay ly do tai co cau ma la sau khi tien 
hanh tai co cau, vi tri hay cdng viec trudc dd 
cua NLD cd dugc tiep tuc duy tri hay khdng. 
Lap lai cac quy dinh cua BLLD, nhirng quy 
dinh trong dy thiio se din den hai he qua la: 
(i) Doanh nghiep tai co cau khdng cd lao 
dgng ddi du nhung vin vien din ly do tai co 
ca'u de cho NLD thdi viec; hoac ngugc lai (ii) 
Doanh nghiep tai co cau cd lao dgng ddi du 
nhung khdng thd tidn hanh cat giam nhan sy 
vi khdng thudc nhCrng trudng hgp tai co cau 
ma phap luat quy dinh. 

'̂ Xem: Khuyen nghi sd 119 ciia ILO ve Cham diit 
quan he lao ddng nam 1963; Khuyen nghi sd 166 eiia 
ILO vd Cham diit quan he lao dong nam 1982; va 
Marie-Laure Morin & Christine Vicens, "Redundancy, 
Business Flexibility And Workers' Security: Findings 
of A Comparative European Sur\'ey" (2001) 140(1) 
Inlernatioiial Labour Review 45. 
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HA NUdc vA PHAP LUAT SO 1/20H 

Thu hai. viec bugc NSDLD thyc hien cac 
bien phap phdng ngira. hiin chd tinh trang 
mat viec lam trudc khi cat giam nhan sy la 
khdng hgp ly. Can chii y rang, phiip luat cho 
phdp NSDLD cat giam nhan sy la dd tiio didu 
kien cho Ciic doanh nghiep tien hanh cai td, 
nang cao nang luc canh tranh vii hieu qua 
kinh doanh. Trong khi dd, \ iec ap dung cac 
bien phap nhu vay se lam keo dai thdi gian, 
tang chi phi va han chd hieu qua ciia hoat 
ddng cai td doanh nghiep. Chinh \'i vay, Muc 
12 Khuyen nghi sd 119 ciia ILO ve Cham 
dirt quan he lao ddng nam 1963 da ndi rd: 

"Ciic budc di cin thidt phai dugc tat ca 
cac ben tidn hanh nham ngan ngira hay 
giam thidu ddn mire cd thd viec cat giam 
nhan sy thdng qua viec thuc hien cdc bien 
phdp thich hgp. ma khong lam dnli hudng 
ddn hieu qud hogt dgng ciia cdng viec kinh 
doanh hay don vi". 

Phiip luat cua nhidu nudc nhu Anh, DLi:c, 
Y va Tay Ban Nha cQng khdng bat budc 
NSDLD iip dung cac bien phap phdng ngira, 
hiin che tinh trang mat viec lam trudc khi cat 
giam nhan sy^'. Thidt nghT, phap luat nudc ta 
Cling chi nen khuyen khich chii khdng bat 
budc NSDLD thyc hien cac bien phap nay. 
Mdi doanh nghiep nen dugc quydn ty xem 
xet viec ap dung nhirng bien phap nhu vay 
dya tren kha nang va didu kien ciia minh. 

Thu ba, quy dinh NSDLD phai Iin lugt 
cho NLD thoi viec la rat bat hgp ly. Mgt Ian 
nua, tac gia cho ring NSDLD phai cd quydn 
quyet dinh viec cd cho NLD Iin lugt thdi 
viec hay khdng tren co sd xem xet nhu ciu 
va didu kien ciia doanh nghiep. Hon nira, nhu 
da chi ra d tren, "Iin lugt cho thoi viec" la 
mdt khii niem khdng rd nghTa. 

Thu tu, dy thao vin khdng lam rd khai 
niem "chuydn quydn sd hiru doanh nghiep" 
va vin giii: lai quy dinh NSDLD cQ va 
NSDLD ke tiep phai thda thuin vdi nhau vd 
trach nhiem dd'i vdi NLD. Nhu da phan tich. 

.Marie-Laure Morin & Christine Vicens. tldd chu 
thfch 21.tr. 49-51. 

day la mdt quy dinh khdng phii hgp bcri le 
viec chuyen quyen sd hiru doanh nghiep 
hoan toan khdng din den su thay ddi ve 
NSDLD. Cin chii y ring, d diy, NSDLD la 
doanh nghiep dugc chuydn nhugng chir 
khdng phai la chu sd hun/cd ddng cua doanh 
nghiep. Hon niia, dy thao cung khdng quy 
dinh rd vd trach nhiem cua NSDLD cu va 
NSDLD ke tiep dd'i vdi NLD trong trudng 
hgp cac ben khdng cd thda thuan hoac khdng 
thda thuan dugc vdi nhau vd \'a'n dd nay. 

Thu ndm. du thio tiep tuc duy tri cac quy 
dinh khic nhau vd trach nhiem ciia NSDLD 
dd'i vdi lao ddng ddi du vi thu tuc cham diit 
hgp ddng lao ddng giiia trudng hgp thay ddi 
CO ca'u hoac cdng nghe va trudng hgp td chirc 
liii doanh nghiep nhu trong BLLD. 

3. Ket luan va kien nghi 

Nhung phan tich tren cho thay cac quy 
dinh phip luat hien hanh vd cat giam nhan sy 
hien cd nhidu thie'u sdt. bat cap. Hiu het 
nhung thieu sdt, bit cap nay da gay khd khan 
cho cac doanh nghiep tien hanh cai td nhan 
sy va ciing la nguyen nhan lam phat sinh 
nhung tranh chap lao ddng khdng dang cd. 
Trong mdt sd trudng hgp khac, cac thieu sdt, 
bit cap trong phap luat hien hanh lai lam han 
che cac quydn lgi chinh dang cua NLD. 

Cic quy dinh cua dy thao Bd luat Lao 
ddng da phin nao khic phuc dugc nhung 
thidu sdt, ba't cap ndi tren. Tuy nhien, nhiing 
quy dinh nay vin chiia dimg nhidu didm han 
chd cin phai dugc sua ddi, bd sung trudc khi 
dugc ban hanh. Nhim hoan thien cac quy 
dinh trong dy thio vd cit giam nhan su, tren 
CO sd nhirng phin tich tren, tac gia xin cd 
mgt sd kien nghi nhu sau: 

Thu nhdt, dy thao khdng nen quy dinh cac 
trudng hgp NSDLD dugc phdp cit giam nhin 
sy bang each liet ke cac cac trudng hgp cai td 
doanh nghiep. Thay vio dd, dy thao nen dugc 
sua ddi theo hudng cho phep NSDLD tien 
hanh cit giam nhan sy mdi khi thyc te cd tinh 
trang ddi du lao ddng trong doanh nghiep. Vd 
khai niem ddi du lao ddng, cac quy dinh phap 
luat cua Anh \'a Australia cd thd la ngudn tham 
khio hiru ich. Theo dd, ddi du lao ddng dugc 
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hieu la tinh trang ma vi mdt ly do nao dd, vi trf 
ciia mdt hay mgt sd NLD khdng cdn cin thiet 
cho doanh nghiep nira. 

Thu hai, dy thao nen dugc sira ddi liii 
theo hudng khuyen khich, thay vi bit budc, 
NSDLD Iin lugt cho NLD thdi viec vi thyc 
hien cac bien phap phdng ngira, hiin che 
trudc khi thyc hien viec cit giam nhan sy. 

Thu ba, dy thao nen cd nhu'ng quy dinh 
thdng nhat vd trach nhiem cua NSDLD va 
thii tuc cat giim nhan sy cho mgi trudng hgp 
Ciii td doanh nghiep. Thidt nghT, chi cin quy 
dinh mdt thu tuc duy nhat cho tat ca mgi 
trudng hgp cit giim nhan sy la phii hgp. 

HAP LUAT LAO DONG VE... 

Thu tu, dy thio nen quy dinh rd trudng 
hgp "chuyen quydn sd hiiu doanh nghiep" la 
trudng hgp cd sy chuyen nhugng tir 50% 
tdng sd vd'n gdp hoac cd phin ciia doanh 
nghiep trd len. Ddng thdi, can sira ddi lai quy 
dinh vd phan chia trach nhiem dd'i vdi NLD 
gitra NSDLD cu va NSDLD ke tiep trong 
trudng hgp td chiic lai doanh nghiep theo 
hudng: (i) Xic dinh rd NSDLD cd trach 
nhiem ddi vdi NLD ndu NSDLD cu va 
NSDLD ke tiep khdng cd hoac khdng the 
thda thuan vd vin dd nay; va (ii) Chi ap dung 
quy dinh nay eho trudng hgp sap nhap, hgp 
nha't, chia, tich va chuydn quydn sir dung tai 
san cua doanh nghiep. 

(Tiep theo trang 22 - Bdn ve viec phdn chia ...) 

dau tu va sy phuc tap gay phidn nhidu vd mat 
thii tuc cho cac nha diu tu. Dd giai quyet cic 
tdn tai nay, cin thiet phai cd sy nhin nhan lai 
viec quan ly nha nudc dd'i vdi hoiit ddng diu 
tu theo hudng tao ra mgt hanh lang phap ly 
don gian va hieu qua ddng thdi phu hgp vdi 
lo trinh md cira thi trudng theo cic cam ket 
qudc tdma Viet Nam da tham gia, cu thd: 

Thii nhdt, cin thiet phai dua ra mdt dinh 
nghTa hgp ly hon cho hoiit ddng diu tu gian 
tie'p. Cd the dinh nghTa nay khd cd thd diit 
dugc do chinh xac tuyet ddi, tuy nhien cin 
thiet phai xda bd dugc sy mo hd trong khii 
niem ma cu the la phai dua ra dugc gidi ban 
chinh xac cua viec "tham gia qudn ly hogt 
dgng ddu tid. Theo ngudi viet, nen dinh 
nghTa khii niem diu tu gian tidp nhu sau: 
Ddu tu gidn tidp la hinh thiic ddu tu thdng 
qua viec mua cd phdn, cd phidu, trdi phieu, 
cdc gidy td co gid khdc hoac ddu tu vdo quy 
ddu tu chiing khoan hay cdc dinh chd tdi 
chinh trung gian khdc vdi muc tieu sinh lgi, 
md khong cdn hoac khong nhdt thidt phdi 
tham gia vdo viec qudn ly, td chiic doanh 
nghiep dugc ddu tu. Cach hidu nhu vay se 
loai trtr nhirng han chd cirng nhie khi phan 
dinh diu tu tryc tidp nudc ngoai va diu tu 
gian tiep nudc ngoai theo tieu chi ty le diu tu 

hoac tieu chi tham gia quan ly diu tu, nhung 
vin du de danh gii dau la hoat dgng diu tu 
tryc tiep nudc ngoai vi dau la diu tu gian 
tiep nudc ngoai. 

Thu hai, cin thd'ng nhat each dich thuat 
ngir "diu tu gian tiep nudc ngoai" la "foreign 
portfolio invesstment" cho phii hgp vdi thdng 
le qud'c te va thyc tidn. Cd the cich thiic dich 
thuat nhu the nao khdng gay anh hudng tdi 
nha diu tu trong nudc va cung khdng anh 
hudng tdi ndi dung hoat ddng diu tu gian 
tiep nudc ngoai tai Viet Nam. Tuy nhien, 
didu nay se tao thuan Igi hon cho cac nha 
diu tu nudc ngoii khi tiep can va tim hieu dd 
diu tu vao Viet Nam. 

Thu ba, khdng nen nen chia tach viec 
quan ly dang ky ngudn vd'n diu tu nudc 
ngoai vao cac dy an diu tu theo Luat Diu tu 
va ngudn vd'n diu tu nudc ngoai vao thi 
trudng chirng khoan nhu hien nay. Viec quan 
ly dang ky ngudn vd'n dau tu nudc ngoai nen 
dugc thyc hien bdi mdt co quan. Didu nay 
lam CO sd cho viec quan ly dd'i vdi viec nha 
diu tu nudc ngoai rut vd'n hoac chuyen lgi 
nhuan diu tu vd nudc cung nhu se tao didu 
kien thuan tien cho viec thyc hien cic quy 
dinh vd chi'nh sich thud va cac bien phap 
chd'ng rira tien... 
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