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= Hai Duong. Sinh ra va Idn |én gita

ving qué yén binh, tri phd, hau
nhu quanh ndm subt thidng cudc
sdng cla Ba chi quanh quin sau
liiy tre lang vdi cong viéc rudng
dong. Nam 20 tudi, y k&t duyén
cung c¢b thén nir Tran T.P. Cude
song &m &m, hanh phiic 5& con mai
trong ngdi nha nhé cla ddi uyén
uong néu nhu Ba khﬁng co cai tat
thich chii bdi, “thuong cang chén,
ha cing tay” d&i vdi vg véi con. Sire
chiu dung cla con ngudi cd han.
Mot ngay, Khrfmg chiu dugc thai cuc
cdn cla chéng, P dit con vé& nha
cha me rudt. Con lai mdt minh,
thigu “hoi Gan ba”, “nhu cdu” khéng
dugc dap img, Ba ndy sinh y d6 toi
16i. Hai gi& sang ngay 5/8/2003 bi
nhuc duc thiéu dot, y ving day
mang dao, dap xe dén qudc 18 5,
phuc hiép phu nit. Sau vu diu trot
ot y lién tiép thuc hign 5 vy ham
hiép khac chi trong vong 11 ngay
sau. Dém vé sang ngay 18/8/2003,
“con bénh” lai ndi 1&n khéng cho y
ngu tiép. Ba trd day, gia lam ngudi
di bat ca, dat xe mang gid tre
nhung khong dung ca ma dung...
dao. Hén lai d&n nam phuc sin &
ven duong quéc 16 5. Vi nhimng phu
nir di chg sém d3 duge théng bao
vé thi doan cla ké higp dam hang
loat nén da canh giac di theo nhom.
Khéng “lam &n" dugc gi, Ba danh
ham huc quay vé.

Khéng tir bo con dudng téi 15,
3 gid sang ngay 4/9/2003, Ba mac
nguyén quan do ngl dén mai phuc
“con mdi® & ven dudng gin ciu
Phu Luong. Thay hai ngudi phu nit
dap xe theo hang doc, y khap khdi
mimg thdm, sdp dugc thda man
dyc vong. Nhung lan nay, chua
“gat hai” xong, y da phai tra tay vao
¢dng cla cac chién sy cbng an. Tai
co quan diéu tra, Ba thd nhan minh
4 th( pham cla 7 vu higp dam trén
trong hon 1 thang qua. Tai phién
tda xét xir ¢ Toa an Nhan dan Hai
Duong, Chu Van B4 bi tuyén phat 9
n&m tl giam. Ké gay ra cac vu hiép
dam hang loat da phai tra gia W
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CHIA TAI SAN CUA VO CHONG I(HI LY HON

THUC TIEN DOI HOI PHAI TIEP TUC SUA []{]I B( SUNG PHAP LUAT

Thuc té nhun.g nam qua cho thay, Toa an khi giai quyét cac

tranh chéap vé tai S@H clia vo chéng khi ly hén gap nhiéu
kho khan, vtréng mac. Dac biét 12 viéc chia nha o va quyén
sir dung dat clia vo chong. Bén canh Luat dat dai, Bo luat
dan sy cua nha nuoc ta tir Diéu 690 dén Piéu 774 da quy
dinh vé chuyén quyén sir dung dat. Luat Hén nhan va gia
dinh ndm 2000 va cac van ban huéng dan thi hanh tuy da
khéac phuc duoc nhilng vuéng mac, khé khan trong cac
van ban phap luit truéc day. Tuy nhién, van co nhimg
truong hop Toa an con gap nhiéu kho khan, vuéng mac do
cac quy dinh cua phap luat vé van dé nay chua thuc su

day du va cu thé.

Tir thue tién xét xir, xin néu ra mot so kién nghi nlﬁirn hoan
thién phap luat vé van dé chia tai san clia vo chong khi ly

hoén:

1. VE CHIA TAI SAN TRONG
THUUNG HOP VO CHONG
SONG CHUNG VO1 GIA BiNH
MA LY HON.

Theo quy dinh tai Diéu 96 Luat
Hén nhan va gia dinh ndm 2000,
thi trong truéng hop khéng xac
dinh dugc khdi tai san chung cla
vg chéng do vg chéng sdng chung
vai gia dinh (b&n wvog hodc bén
chong) thi khi vg chéng Iy hén,
nguoi vg hodc ngudi chdng dugc
chia mdt phan trong khéi tai san
chung cla gia dinh cin c vao

Vit va - Anh Tam Thadi

cbng sirc déng gop cla vg chang
vao viéc tao lap, duy tri, phat trién
khoi tai san chung cua gia dinh
¢iing nhur ddi sdng chung cla gia
dinh. Viéc chia mdt phan trong khai
tai san chung do vg chdong thoa
thuan vdi gia dinh, néu khdng thoa
thudn thi yéu ciu Téa an gidi
quyét. Viéc 4p dung quy dinh nay
trong trudng hgp chia tai san khi
vg chdng ly hon gap nhiéu khod
khan. Nhiéu khi chinh vg chang
ciing ©6 sy nham tudng trong vidc
xac dinh tai san do 14 tai san cla
gia dinh hay tai san chung cla vg
chéng dan dén tranh chap khi ho
yéu cau ly hdn. Theo chdng t6i, d&
dam béo chia tai san dugc chinh
xac, cbng bing, bao vé lgi ich
chinh dang cla ngudi duge chia,
Toa an can didu tra, xem xét tai san
clia gia dinh bén chéng (bén vo) co
tAng thém nhing gi k& tir khi ngudi
vg vé 1am dau gia dinh nha chéng
hodc ngudi chéng & ré gia dinh nha
Vg, ma ngudi v (chéng) cd cdng
ddéng gbp. Méu tai san cla gia dinh
khéng téng thi cin cir vao khdi tai
san dugc duy tri, nhat 1 trudng hop

. _ vg (chéng) 1a lao déng chinh ¢6 thu

nhap kha, tuy gia dinh chéng (gia

| dinh vg) cb nhiéu khé khan nhung

sinh hoat cla gia dinh van dam bao

! ma khéng phai ban di cac tai san

khac. Trong viéc tinh cbng sirc

dong goép, Luéat coi lao dong trong <=
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_ gia dinh dugc coi nhu lae déng co
thu nhap. Can luu ¥ khdng nén cin
cir vao thdi gian ngudi vo vé lam
dau gia dinh nha chong holc ngudi
chéng vé lam ré gia dinh nha vg lau
hay méi dé tinh cdng sic chia tai
san, vi nhu vay co nghia nhu 14 tra
cong déi vdi lao dong 1am thud. Mat
khac viéc tinh cing sic déng gép
trong qua trinh tao dung, duy tri va
phat frién nha & hodc vao ddi séng
chung clia gia dinh 1a mét van dé
phifc tap, khéng thé dinh ra cac
tidu chuén nhat dinh dé tinh cng
siic dong gop ma phai dua vao
timg trudng hop cu thé, vao hoan
canh cu thé cla duong su. Vi du:
Trudng hop ngudi vo (chéng) mdi
vé lam dau (& ré) nhung da co sb
von lon la lao dong chinh, kinh
doanh buén ban co thu nhip cao...
va lai co trudng hop ngudi vo & gia
dinh chdng (gia dinh vo) da lau
nhung dau yéu ludn, lao déng kém,
thu nhap it...

2. VE CHIA QUYEN SU DUNG DAT:
Thutc té chia tai san chung cla
vo chdng la quyén st dung dat khi
ly hén thudng gdp nhiéu kho khan.
Dac biét, doi véi trudng hop mot
bén vo hodc chdng khong cé didu
kién truc tiép sir dung dat thi vigc
giai qu‘_n,ret cla Toa an dé dam bao
guyén cua cac bén la rat kho khan.
Theo quy dinh cla phap luat thi
néuchi c6 mdt bén co nhu cdu va
diéu kién truc tiép sir dung dat thi
giao cho bén @6 tiép tuc st dung va
bén do cod nghia vu thanh toén
phén gia tri quyén sir dung dat cho
bén kia. Nhung cé lm‘nng hop, bén
cé diéu kién trye tiép st dung dat,
mudn dugc tiép tuc sir dung dat
nhung lai khdng mudn thanh toan
tién gia tri si dung dat cho bén kia
ho&c c6 thé ho khdng ¢o kha ndng
dé thanh toan. Vi vay, nhiéu trudng
hop céc bén da thoa thuin hodc
ban an clia Toa an da co hidu luc
phép luat, nhung bén phai thanh
todn quyén sir dung dat lai khong
thanh tean cho bén kia, &nh hudng
rat Ién dén quyén loi clia ho. Trudc
thue t& do, mét sd Toa an da rit
kinh nghiém, néu xét thay bén co
diéu kién truc tiép s dung khong
c¢d kha ndng thanh toan hodc

khing cbo thai d& thién chi, thi
khéng giao quyén sir dung dat cho
ho ma van chia cho bén kia di bén
kia khting co diéu kién sir dung dat,
nham tao diéu kién cho bén kia
chuyén nhuong quyén sif dung dét
dé cho ngudi khac. Tuy vay, giai
phap @6 cla Toa an ciing khong
may hdu hiéu, vi bén kia de doa,
can irg nhimg ngudi tham gia hoat
ddong chuyén nhugng quyén su
dung dat. Cé trudng hop sau khi ly
hén ngudi dugc chia quyén sir
dung dat khong cé diéu kién truc
1i€p sir dung vi noi & clia ho qua xa,
nhumg “ban” thi khdng cé ngudi
“mua” vi ho 5o, nén dat khong thé
khai thac dugc gia tri sir dung, tat
nhién quyén clia bén dugc chia
quyén sir dung dat ciing bi xam
pham. Vi vay, ¢an co hudng dan cu
thé hon vé van dé nay dé gilp cac
Toa an gidi quyét trudng hop cu thé
hop Iy, hop tinh, bdo dam quyén loi
clia cac bén.

Do do, khi chia quyén sir dung
dat, Toa én can ciin clf vao tinh
hinh thuc t& cta v chong.

3. VE CHIA NHA O.

Theo quy dinh tai Diéu 98 Luat
Hén nhén va gia dinh ndm 2000 thi
trong truong hop nha & thudc sa
hifu chung clia v chéng khéng thé
chia durge thi bén dugc tiép tuc sir
dung nha & phal thanh toan cho
bén kia phan gid tri ma ho dugc
hudng. Cing nhu viéc ap dung quy
dinh v& chia quyén sir dung dat
nhu da néi & trén, thuc té viéc &p
dung guy dinh nay khi vg chdng ly
hén thudng gip nhidu khé khin
nhat dinh, Dic biét ddi vdi céc
trudng hop khi ca vg chiéng déu
khéng c6 noi ¢ khac, déu ¢b nhu
cau mudn dugc truc tiép sir dung
nha & nay va déu co khd khan
trong viéc tao 1ap chd & khac thi
viéc giai quyét clia Toa an trong
truéng hop nay dé dam bao quyén
lgi cla cac bén Ia rat kho khan.
Ciing ¢ trudng hop chi cd mot bén
vg hodc chong cb diéu kién truc
tiép sif dung nha &, c6 khé khan
trong viéc tao lap chd & khac, muén
dugc truc tiép sir dung nha & nhung
lai khéng mudn thanh toan tién gia
ri cho bén kia hofc co thé ho

khong o kha n#ng dé thanh toan.
Vi vay, nhigu truéng hgp cac bén
da thoa thuan ho3c ban an da co
hiéu liyc phap luét, nhung bén phai
thanh toan lai khdéng thanh toan
cho bén kia phén gia tri ma ho
dugc hudng anh huéng rat Ién dén
quyén loi cla ho. Trudc thyc & do,
mét sO tda an da rit kinh nghiém,
néu xét thiy bén cb diéu kién truc
tiép sir dung nha khéng co kha
nang thanh todn hodc cd thai dd
khong thién chi, thi khong giao
quyén s hitu nha cho ho ma van
chia cho bén kia dil bén kia khong
c6 diéu kién truc tiép st dung,
nham tao digu kién cho bén kia
chuyén nhugng quyén s& hru nha
cho ngum khac. Tuy vay, glal phap
dd cua Toa an ciing van khong
may hitu hiéu, vi bén kia de doa,
c¢an tr¢ nhimg ngudi tham gia hoat
dong chuyén nhugng quyén s& hitu
nha. G5 truéng hop, sau khi ly hdn
ngudi duge chia quyén s hu nha
khong co didu kién truc tiép sir
dung vi ho & qua xa, nhung “ban”
thi khong cé ngudi “mua” vi ho so,
nén dit da khong thé khai thac
duge gia trj s dung, &t nhién
guyén cla bén chia quyén s& hifu
nha ciing bi xam pham, Vi vay, can
¢6 hudng dan cy thé hon vé van dé
nay dé gilip cac Toa an gidi quyét
trudng hop cu thé hop Iy, hop tinh,
bao dam quyén lgi clia cac bén.
Nhiing nguyén tic chia nha &
thude s& hitu chung ciia vo chong,
khi vg chong ly hén quy dinh tai
Diéu 95 va Diéu 98 Luat Hon nhan
va gia dinh nam 2000 ap dung cho
trugng hop xac dinh duge nha g la
s& hiu chung cla v chén ég Phap
lugt chua co quy dinh cu th vé viéc
giai quyst van dé nha ¢ cla vo
chéng trong truéng hop vo chong
soing chung vai gia dinh ma ly hén,
ma chi quy dinh chung vé viéc chia
tai san trong truéng hop va ching
sbng chung vdi gia dinh ma ly hén
tai Diéu 96 Luat Hén nhan va gia
dinh ndm 2000. N&n khi giai quyét
van dé nha & trong truong hap nay
phai ap dung quy dinh tai Digu 96.
Viéc ap dung quy dinh nay dé chia
nha & cla vg chong khi ly hdn cang
khé khan, phic tap hon rat nhigu

soviicactaisan khacvinhadla &
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o MOt trong nhing tai san cb gia tri

In va quan trong nhat trong khdi
tai san chung cla gia dinh nén hay
din dén tranh chdp va viéc xac
dinh cong slrc dong gop cla vg
chéng trong viéc tao lap, slia chira,
cai tao, phat trién nha & chung cla
gia dinh I rdt kho khan. V& van dé
ndy, phap luat nén quy dinh cy thé
vé vigc gidi quyét vén dé nha & clia
vg chdng trong truong hop vg

ly hdn.

a. VE GIAI QUYET QUYEN LO1 cUA
va, TRONG TRUONG
HOP NHA O THUOC SO HOU
RIENG CUA MOT BEN.

Khi vo chéng ly hén, néu nha &
thudc s& hitu riéng cua mot bén da
dua vao sU dyng chung thi vé
nguyén tic, nha & 86 van thudc so
hiu riéng cia chi sO hitu nha nén
khong chia. Tuy nhién, néu bén kia
da co cbng sic bao dudng, nang
cp, cai tao, sira chira nha thi sé
duge chi sd hlru nha thanh toan
mét phan gia tri nha tuong ximg vdi
cdng sirc dong gop clia ho (Diéu 99
Lust hon nhan va gia dinh nam
2000). Quy dinh trén Gy nham bao
vé cho bén khdng phai 1a chd so
hirs nha khi ly hon va hoan toan
phi hop v&i thuc 18 khi ma vo
chdng chung sbng trong cin nha
thudéc sd hiu riéng cia mdt bén.
Tuy vay dé xac dinh cdng sirc cla
bén khong phai la chi s& hilu nha
trong viéc nang cip, bao dudng.
cai tao, sira chita nha la hét sic
khé khan va phic tap, déng théi
viéc xac dinh phén gia tri nha ma
ho duoc thanh toan ciing 1& cng
viéc kho khan. Nén ching cén co
huéng dan cu thé hon vé vén dé
nay dé gilp cac Toa an gidi quyét
truéng hop cu thé duoc “thau tinh
dat I¥" hon.

Hién nay nhu cdu vé tai san,
dic biét nhu cdu vé nha & va quyén
sir dung &4t |3 rit Ion, nhat 14 g cac
thanh phd, thi xi.. Nhung kha
nang cla ta lai rdt han ché. Do @5,
gia nha dAt d céc dia phuong dang
tang I8n rit nhanh, nha a&t trd
thanh mét trong nhing tai san dét
gid nhét trong khdi tai sin chung
clia vg chdng. Vi vay van @8 tranh

dung d4t, nha & sau khi ly hdn cang
trd nén phifc tap, viéc chia tai san
khi ly hdn do @6 ciing trd nén cang
kho khan. Do d6 dé dam bao giai
quyét hop Iy viéc chia tai san, chia
quyén s dung d4t, chia nha & dam
bao chd & cho cac duong sy sau
khi ly hén, Gam bo tinh kha thi cia
céc ban én, quyét dinfi cia Téa an
vé véin 68 nay, ddi hdi khdng nhiing
phai c6 quan diém ding dan, ma
phai dya vao thyc 18, dua vao sy
gitip 08 clia co quan nha nudc, 18
chirc x& hoi, dodn thé nhan dan...
Déc biét phai quan tadm cha y tai
cong tac hoa gidi dé gido duc cho
cac duong su nhan rd trach nhigém
ciia minh, thdy hét tinh hinh kho
khin phifc tap d& cac bén duung
sy co thai 30 ding dan, cung nhau
ban bac giai quyét mdt cach théa
dang phl hop véi phap luat. Nguoi
can bd Téa an khbng nhimg phai

cb trinh 60 phap ly, tinh than trach
nhiém ma cin co quan diém guéan
ching, c6 ddy di nhiét tinh, di sau
ban bac giai quyét vira dam bao
dudng 16, chinh sach phap luat,
vira sat hgp véi tinh hinh thuc té.

Trén day 1a mét s& kién nghi
vai mong mudn gép phdn hoan
thién phap luat vé chia tai san cla
vo chdng khi ly hon. Hy vong trong
twong lai gan sé co nhing quy
dinh, nhiing hudng dan Gay 4l va
cu thé hon vé van dé nay 62 phap
luit ngay cang hoan thién, giup cac
Toa an thao gd cdc kho khan
vuéng méc khi gidi quyét viéc chia
tai san clia vg chong khi ly hon, bao
dam cac phan quyét cla Toa an vé
van dé ndy hop tinh, hop I, cd kha
ning thuc thi cao, bdo vé& quyén lgi
chinh dang ciia cac duong su, nhit
13 clia phy nif va con cai i

Thanh Huyén

QUY DINH VE DI SAN

CUA NGUOI DE LAI THUA KE - BOI BIEU CAN BAN

iéu 637 Bd luat dan su quy
-D dinh: “1-Di san bao gdm tai

san riéng cla ngudi chét,
phén téi san cla ngudi chét trong
tai san chung vdi ngudi khac.

2- Quyén sir dyng dat ciing
thudc di san thira ké va dugc d€ lai
thira k& theo quy dinh tai Phin tho
nam cia B luat nay™.
thi moi loai tai san thudc s& hiu
clia ngudi chét d& lai dugc coi la di
san cla ngudi 08 lai thira ké.
Nhung theo quy dinh tai Diéu 172
Bc}!uatd&nsgnthr*géisénbangﬁm
vt ¢ thuc, tién, gidly td tri gia dugc
tién va cac quyén tai san".
DSi vdi quyén tai san, Diéu 188 BY
hﬁﬂﬁnwwd‘mh:méntéi
sanﬁﬁé'lgﬁmm&;gh&
va cb thé chuyén giao trong giao
lwu dan sy, k& ca quyén sd hiu tri
tué dugc quy dinh tai Phin thar séu
clia B ludt nay". CAn cif vao cac
Didu luat trén, ching i thdy quy
dinh vé di san ¢la ngudi dé lai thira
ké con cd nhing ndi dung chua

e HOANG ANH TUYEN
diing va chua chinh xac & chd:

Thir nhat: Quyén tai san duoc
coi 1a tai san vb hinh nén chu so
hitu thuc hién quyén s& hiu cua
minh théng qua gidy t& minh ching
cho quyén tai san chang han nhu:
gidy nhan ng, s& tiét kiém, cdng
tréi... Diéu ludt quy dinh rdt 5 1a
quyén tai san co thé chuyén giao
trong giao dich dan sy, néu quyén
13i san khéng thé chuyén giao duoc
thi duong nhién khdng thé dich
chuyén dugc tr ngudi chét cho
ngudi con séng nén khang thé coi
la di san clia ngudi dé lai thira ké.
NG&i dung Diéu 188 cling néu rd
quyén tai san bao gém ca quyén sd
hifu tri tué nén ciing dugc coi [a di
san cla ngudi chét va dugc 4 lai
thira k&. Thé nhung ndi ham cla
quyén s0 hifu tri tué bao gdm ca
quyén tai san va quyén nhan than,
hai loai quyén nay hoan toan tach
biét nhau, chi cd guyén tai san
trong quyén s3 hiu tri tué mdi co
gid tri dugc bang tién, cod thé

chuyén giao trong giao luu dan sy .



