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Quan hé gida trach nhiém
hinh su véi fréch nhiém ky
ludt hanh chinh

Tt ngay 01 thang 01 nam 2010, Luat
Can b, cong chic co higu luc phap lut,
dé tim hiéu rd thém vé trach nhigm kY lut
hanh chinh- mdt ché dinh quan trong
trong Phdp |énh cdn bd, cong chic hién
nay va Ludt Can bd, cong chifc trong thi
gian tdi, tac g1a xin dugc lam rd thém guan
hé gilia trach nhiém hinh s vdi trach
nhiém ky luat hanh chinh ap dung déi vai
€an b cong chiic.

Trach nhiém hinh sy dugc hiéu 13
trach nhiém cla ngusi pham i trudc nha
nudc do thyc hién hanh vi nguy hiém cho
xa hoi, trdi phap luat hinh sy va c6 16i.
Trach nhiém ky ludt hanh chinh ia trich
nhiém cla can bd, cong chic trudc co
quan, t§ chie, don vj do ¢ hanh vi vi
pham qui tic, trat & cdng vu. Viéc nghién
ctu méi quan hé giiia hai loai trach nhiém

phdp ly ndy cé ¥ nghia quan trong trong ca
viéc hoan thién ché dinh trach nhigm ky
ludt hanh chinh, trach nhiém hinh sy va
phong ngita vi pham phap luat trong dbi
nglt cdn bé, cong chiic.

) nudc ta moi cong dan déu binh ding
trude phdp ludt nén can bd, cong chtic khi
thyc hién hanh vi mang tinh nguy hiém
cao cho xa hoi déu phdi ginh chiu trach
nhiém hinh s nhu moi cong ddn khac.
Nhung do xudt phat tif vai trd, vi tri cla
can b, cdng chifc rong bd may nha nudc;
do tinh chdt cdng vy doi hdi cao nén Bo
fuat Hinh sy nam 1999 con dat rigng loai
trach nhigm hinh sy d€ ap dung dai véi
nhiing chd thé ¢6 tinh chdt dac th- dé [a
nhom cac toi pham vé chiic vu xam pham
hoat dgng diing dn cla cd quan, ©§ chiic
do ngudii 6 chic w thuc hién trong khi
thuc hign cbng vu dugc qui dinh tai
chuong XXI. Ngoai ra, do tinh chat diac
thu, B9 luat Hinh sy nam 1999 con qui
dinh can b, cdng chiic ¢6 nguy cu phéi

Cdn bj, cong chirc cdn guong méu di ddu trong vigc
thuc hién phdp lugt (Anh minh hoa)
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ganh chiu trach nhiém hinh sy do thuc
hién cac hanh vi “lam chét ngudi trong khi
thi hanh cong wu" (Diéu 97), "vb ¢ lam
chét ngudi do vi pham quy tic nghé
nghiép hoic qui tic hanh chinh” (Diéu
99), “bdt, gitt hoac giam ngudi trai phdp
luat” (Diéu 123), “xdm pham ché & cla
cong dan” (Diéu 124), “xam pham bi mat
hoac an tean thu tin, dién thoai, dién tin
cta ngudii khac” (Didu 125), “xam pham
quyén bau clf, quyén dng < cla cong
dan” (Diéu 126), “Jam sai léch két qua bau
i (Biéu 127}, “budc ngwi lao déng, can
b, cong chiic thdi viéc trdi phap luat”
(Diéu 128), “xam pham quyén hdi hop,
lap hdi, quyén i do tin ngudng, ton gido
cla cong dan” (Biéu 129), “xam pham
quyén khi€u nai t§ cao” (Didu 132), “sir
dung trai phép 1ai sin” (Diéu 142), “thiéu
trach nhiém gay thiét hai nghiém trong
dén tai sdn cla Nha nuc” (Diéu 144)
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Cén bé phdi la cong boc cda dén (Anh minh hoa) .

chiic wu “la ngudi qua quyét dinh bd
nhiém clia lanh dao cg quan nha nuic, do
bau cti, do hgp déng hoac do hinh thic
khéc, 6 hudng luong hodc khong huting
lugng, dudc giao thuc hign cdng vu nhdt
dinh va ¢6 quyén han trong khi thyc hién
cong vu”. (Dai hoc Luat (2006, Gidoe trinh
Luat hinh su Viét Nam, tr. 606, Nxb. Cong
an nhan dan, Ha Nai.) Tif thuc tién d&u
tranh phong, ching cic thi pham vé chic
vy thubing gap cc trudng hop ¢d chiic vy,
quyén han sau: ngudi dai dign chinh
quyén; ngudi thyc hién chic ning hanh
chinh- kinh t&; ngudi thuc hign chic nang
6 chic quén Iy; ngudi lam cong viéc
thuan ty chuyén mon ky thuat.

Vé khich thé cla tgi pham, dé la
nhitng guan hé xa hai ddm bdo sy hoat
dang ding din va ¢ uy tin cla co quan
nha nudc hodc t8 chiic xd hoi, quyén va loi
ich hop phap clia 18 chiic va cong dén.

Mat khach quan cda ti pham ngudi
cé chic vy, quyén han lgi dung hay lam
dung chdc vu quyén han clia minh gay ra
hoac de doa gdy ra nhiing thiét hai cho Igi
fch nha nudc, xi hoi hoac quyén va lgi ich
hop phap cla cong dan. Hau qud nghiém
trong 13 dau hiéu phap 1y bat budc thubc
mit khich quan olia mot s cau thanh 1
pham nhu toi tham & (Diéu 278), i lam
quyén trong khi thi hanh cong wi (Diéu
282) v.v...

Mat chi quan cda tdi pham dugc thyc
hign chi y&u vai 15i 6 ¢, tuy vay, c6 mot
s6 i dugc thuc hign voi 16i v& § nhu: Toi

thiéu trach nhiém gay hiu qud nghiém
trong (Didu 285), Toi vO ¥ lam [§ bi mat
cdng tac; toi 1am mat tai fiéu bi mat cong
tic (Didu 287) v. v ..

Danh giad tng thé cac yéu 1§ cdu
thanh t6i pham trgng nhém céc thi pham
vé chiic vy cling nhvf céc toi pham khac ¢6
lien quan dén hoat dong cong wy, ching ta
dé nhan thdy, vé cd ban cic mat nhu chi
thé, khach thé, khach quan, chti quan clia
toi pham ciing giéng nhu cic mat cau
thanh vi pham &y lvat hanh chinh. Tuy
nhién co diém khac bigt [6n nhat va ciing
la mdt trong nhiing can ¢t d& truy cdu
trach nhigm hinh sy hay truy cliu trach
nhiém ky luat hanh chinh d6i véi can bg,
cong chiic |3 dia vao miic dd thiét hai gay
ra, tinh chat va mdc do 16i, dong co muc
dich cta hanh vi vi pham, nhimng tinh tigt
tang nang hodc gidm nhe khac.

Diéu nay dugc minh chiing rdt 16 &
Luat Phong, chdng tham nhiing nam 2005
qui dinh: “Ngudi ¢é hanh vi tham nhiing
thi tuy theo tinh chat, mic do vi pham ma
bi xtt W ky tudt, truy cdu tréch nhi@ém hinh
sy (Didy 69).

Hién nay B6 luat Hinh su nam 1999
qui dinh 30 t8i c6 diu hi¢u da bi x¥ ly
ky luat 12 can i dé truy citu trach nhiém

hinh sy ddi véi cong chidc, d6 13 cac ti

dugc qui dinh tai cac diéu: 125, 129,
149,165, 166, 167,170, 174,176,177,
178, 210, 211, 214, 215, 217, 224, 225,
226, 247, 242, 243, 278, 280, 283, 291,
305, 325, 338.

Qua day cho thdy, trach nhiém ky luat
hanh chinh vdi trach nhiém hinh sy (doi
v6i ¢dn bg, cong chiic) c6 méi guan hé
“ho hing”. Néu trich nhiém ky ludt hanh
chinh phat huy dugc vai o (thé hién qua
co ché phat hién hanh vi vi pham clia cén
bd, cong chiic; xd [y nghiém minh hanh vi
vi pham; gidm sat viéc sG Iy hanh vi vi
pham clia co quan, 6§ chilc qudn ly can
b6, cong chiic) sé dugc coi 1a “biic wiong”
chin trach nhiém hinh sy d&i véi can bo,
cong chic. Thuc t& di ching minh, néu
cac co quan, ©§ chic thyc hién 6t viéc
quan Iy cin bg, cdng chiic; khong xem
nhe mdt s6 bidu hién thanh vi} tidu cuc
clia can bd, cbng chic nhu danh bac,
guan hé nam n bat chinh, 18i sdng vu
Igi, hudng thu v.v...; xt Iy nghiém minh
di v6i cac hanh vi vi pham thi trach
nhiém hinh su d6i véi can bd, cong chiic
bi ddy Ii.

Cén tranh khuynh huéng “ky
luéit hog”

Trong x(i Iy can bd, cdng chiic cé hanh
vi vi pham viéc thuc hién nghia vu cla
can bo, cong chdc; vi pham nhitng viéc
can bo, cong chic khong dugc lam theo
gui dinh cda Phap |#hh can bg, cong chic;
vi pham phap 1udt bi co quan c6 thim
quydn két luan bing van bin vé hanh vi vi
pham phdp fuat hién nay, cin trinh
khuynh hudng “ky ludt hod” cac hanh vi vi
pham 6 di y&u 5 cdu thanh i pham.
Thyc chat ¢ thé coi day ta nhiing hanh vi
bao che, “ciiu” cin bo, céng chic khing
bi truy clu trdch nhiém hinh sy, Véi
khuynh hudng nay, vd tinh da ha thap vai
tré cla trach nhiém ky luat hanh chinh,
lam gidm hiéu luc, hiéu qud quan Iy nha
nudc néi chung, quan ky can bd, cong
chic néi riéng va nguy hai hon, véi kiéu
“ngyfa quen dudng ci”, cdn bf, cdng chiic
khong nhan thic dugce tinh chat mic dé
nghiém trong do chinh banh vi cla minh
gdy ra, coi thuing phdp luat, ti€p tuc i
dién cac hanh vi gay hau qui nghiém
trong cho xa hoi. Diéu nay dat ra, trong
hoan thién trach nhiém ky luat hanh chinh
can gidm nhilng quy dinb dinh tinh, quy
dinh cy thé hon va rd rang hon déi véi cac
hanh vi vi pham, tif d6 lam cd s§ {chudn
muic) dé truy c(u trach nhiém ky uat hanh
chinh hoac trach nhiém hinh sy.m
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