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hl6u ngi nhieu 
nhinn khiii kien it.. 

»PHAN SAO LINH 

Tru so tiep dan cua cac coquan hanh chfnh nha nuoc luon luon qua tai. 
Khong ft truong hpp cong dan che leu lan an chue nam cho giai quyet. Day 
la van de rift phue tap va nan giai hien nay. Ngup-c lai, mpt eo quan tai phan 
vo cung quan trpng la Toa an thi lai ft an hanh chfnh. Nguyen do nao? 

LUAT CON GAY KHO CHO 
DAN? 
Tai sao tinh trang khie'u kien van 

dien ra phiic tap tai cac co quan 

hanh chinh tir dia phuong de'n 

Trung uong nhung nguai dan it 

de'n go cira Toa an? Nguoi ta co the 

thiy nhieu nguyen nhan. 

Truoc he't la quy dinh ciia phap 

luat da ban che'quyen ciia nguoi di 

kien. Ph ip lenh Thii tuc giai quye't 

cac vu an hanh chinh (dupe sua 

doi, bo sung nam 2006) quy dinh 

tham quyen xet xir ciia toa trong 22 

viec (da mo rpng so voi quy dinh 10 

loai viec ban dau). Do do, cac quyet 

dinh xam hai quyen va Ipi ich ciia 

cong dan ma khong dupe coi thuoc 

trucmg hpp "cac khie'u kien khac 

theo quy dinh ciia phap luat" thi 

hp cung khong the khoi kien ra toa. 

Vi du, mpt loai viec kha pho bien 

hien nay, la khie'u nai quye't dinh 

cuong che' thu hoi dat nhung lai 

khong dupe Toa thu ly, mac dii 

khoan 17 Dieu 11 Phap lenh ghi 

ro: "Khie'u kien quyet dinh hanh 

chinh, hanh vi hanh chinh ve quan 

ly d i t dai trong truang hpp giao 

dat, cho thue dit , cho phep chuyen 

mue dieh sir dung dat; boi thudng, 

ho trp, giai phong mat bang, tai 

dinh cu; cap hoac thu hoi gia'y 

chiing nhan quyen sir dung dat; gia 

ban thai han sir dung dat". 

f..^TfP.^.^ .ij 

Nguoi d i n nop dem de'n Toa vi tin 

rang quye't dinh cuong che thu hoi 

dat nham giai phong mat bang, 

ma giai phong mat bang dupe quy 

dinh ro trong khoin 7 Dieu 11 tren 

day. Toa tii choi vi cho rang, day 

khong thuoc th im quyen ciia Toa 

vi quye't dinh cuong che'thu hoi dat 

khac han voi quye't dinh giai phong 

mat bang. 

Nhung noi vay ma ciing chua h i n 

vay, ne'u trong quye't dinh thu hoi 

dat CO ghi " ap dung bien phap 

thao do nha cira, vat kie'n true kien 

co" thi Toa lai co the nhan don de 

giai quye't. Kho the'. 

Mpt tro ngai nira la Dieu 30 cua 

Phap lenh neu tren quy dinh, 

nguoi di kien chi co the khoi kien 

khi da co quye't dinh giai quyet 

khie'u nai cua nguoi co th im quyen 

ma cong dan khong dong y voi 

quye't dinh do, trong vong 30 ngay 

ke tir ngay nhan dupe quye't dinh; 

hoac khi nguoi giai quye't khie'u nai 

khong tra loi, trong vong 30 ngay 

(vimg sau vimg xa va khie'u kien 

ve quye't dinh lien quan de'n d i t 

dai la 45 ngay) ke tir ngay he't thoi 

han giii quye't khie'u nai. Thoi ban 

giai quye't khie'u nai la 30 ngay tinh 

tii ngay co quan hanh chinh thu ly 

don khieu nai. 

Khi CO khie'u nai, co quan phai vao 

so nhan don hoac lap bien ban (doi 

voi khieu nai mieng), nhung khong 

phai CO quan hanh chinh nao cung 

thuc hien nghiem chinh quy dinh 

nay. Nguoi di kien ri't kho bie't 

dupe "ngay thu ly" ciia co quan co 

tham quyen de tinh thai ban khoi 

kien. Do do, co nhieu truong hpp 
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ngudi d i n giri don khie'u nai len 

CO quan hanh chinh, co quan nay 

khong giai quye't diing thoi han 

luat dinh nhung ding khong p h i n 

hoi, nguoi dan cii cho dpi va thai 

han khoi kien troi qua, nguoi d i n 

khong the kien ra toa. 

Noi nhu the'de thiy, nguoi d i n dii 

muon de'n cira Toa nhung ciing co 

qua nhieu rao can. 

TOA ... NGAI VA CHAM? 
"Mac dii so' lupng cac vu an hanh 
chinh khong nhieu, nhung day la 
mpt loai viec rat phuc tap, trong 
qua trinh giii quye't, cac Toi an da 
CO nhieu co' gang, khac phuc nhirng 
ban che', thie'u sot, dae biet la tam 
ly ngai va cham voi nguoi co tham 
quyen trong cac co quan h inh 
chinh"- day la danh gia chung cua 
TANDTC doi voi an hanh chinh 
trong nam 2008. Dieu do cho tha'y 
tam ly ngai va cham voi co quan 
hanh chinh a i a cac Thim p h i n la 
kha ro. 

Bieu hien la da co thai cac Tham 

phan hay ne viec bang each giii 

thich... thu hep quyen ban ciia 

minh trong xet xii' an hanh chinh. 

Vi du, khi giai thich khoin 10 Dieu 

11 Phap lenh, thoi ky dau phap 

lenh dupe ban hanh, nguoi ta chi 

coi thupe pham vi khoan 10 khi co 

mpt van ban 6 tam phap lenh quy 

dinh rang mpt vu viec nao do co the 

khoi kien ra toa hanh chinh. Dieu 

do khong dung tinh than ciia Ph ip 

lenh vi chir "phap luat" 6 d i y can 

ph i i hieu la mpi v in b i n quy pham 

phap luat chii khong co nghia chi la 

cac phap lenh. 

Mat khac, cac Thim phan voi nguoi 

bi xir la co quan cong quyen hoac 

cin bp, cong chiic dai dien cho co 

quan cong quyen, co moi quan he 

ngang dpc qua lai nen Thim phan 

kho CO the hoan toin dpc lap. Do 

CO cau to chiic Toa an theo dia 

ban hanh chinh nhu hien nay, tinh 

trang nay kho co the thay doi. 

TAP CHl PHAP LY ••SO (I'OI ni,v\(.' 5/2010 

VE TY LE CAC BAN AN, QUYET DINH VE HANH CHINH BI 
HUY. SUA CON CAO 
"Vevan denay, Chanh an Toa dn nhan ddn toi cao da giao cho Tod hdnh chinh 

Tod dn nhan ddn toi cao xay dung ice hoaeh, chuang trinh to chiec tong Icet, nil 

icirih nghiem vecong tdc gidi quye't, xet xie cdc vu dn hdnh chinh, qua do tim 

ra cdc nguyen nhan ciia cdc ichuye't diem, thieu sot vd dera cdc gidi phap Ohac 

phuc. Tuy nhien, viec gidi quyet cdc vu dn hdnh chinh rait phiec tap, cdc Toa dn 

chua CO nhieu icinh nghiem trong qua trinh gidi quyet. Truac mdt, Tod dn nhan 

ddn toi cao se tiep tuc tdng cuang cong tdc tap huan, hoi duang nghiep vu cho 

cdc cdn bg, Tham phan Idm cong tdc gidi quyet cdc vu dn hdnh chinh nham 

ndng cao chai lugng giai quyet, xet xie loai dn ndy". (Bao cao ciia Chanh an 

TANDTC tai icy hgp thie 5 QH XII) 

Mpt tro ngai khac la ai cung bie't 
khong thi hanh ban in , quye't dinh 
CO hieu luc cua Toa i n l i vi pham 
phap luat hinh su nhung thuc te 
cho tha'y cac phan quye't ciia toa 
chua dupe thuc thi nghiem tiic. 
Mpt vi du la b i n i n co hieu luc 
phap luat ngay 14-9-2007 ciia Toa 
an tinh Ha Giang tuyen huy Quye't 
dinh 585/QD-UB ciia UBND tinh 
Ha Giang nhung UBND tinh kien 
quye't khong thuc hien ma lai lam 
bao cao len... Thii tuong Chinh 
phii. (Tuy nhien, sau gan 2 n i m ban 
an nay da bi khang nghi). 

Dieu do cho tha'y, Toa co the xir 

hiiy quye't dinh hanh chinh sai trai, 

nhung thuc thi hay khong lai hoan 

toan phu thupe vao co quan h i n h 

chinh. Toa i n chi dimg lai 6 miic 

dp phan xet rinh hpp phap ciia mpt 

quye't dinh hanh chinh, hanh vi 

hanh chinh ma khong the chi dinh 

mpt phuong thiic xir su cu the cho 

CO quan hanh chinh la mpt bi't cap. 

Khi ba A kien ve quye't dinh ciia 

Chii tich UBND huyen giai quyet 

tranh chip di't dai giiia b i ta va 

ong l ing gieng B, toa co the p h i n 

quye't rang quye't dinh ciia Chii 

tich huyen la trai voi phap luat. 

Tuy nhien, Toa khong the ban hanh 

quye't dinh moi de giii quye't vu 

viec nay, cu the la de noi rang phan 

dat dang tranh chap thuoc ve ba A 

hay ong B. 

Tuy nhien, trong kien hanh chi'nti, 

CO mpt bp phan trong ph in quyet 

cua toa van co the thuc thi theo con 

duong thong thuong. Do la viec thi 

hanh cic phan ciia ban an co lien 

quan de'n boi thuang thiet hai gay 

ra boi co quan hanh chinh. Nhung 

ngay ca 6 diem nay van co nhiing 

vuong mac. Ly do kha don gian 

la CO quan thi h i n h an dan su kho 

CO the dpc lap so voi co quan hanh 

chinh - ddi tupng bi thi h inh an . 

Cho dii thang kien, nhung de khoi 

phuc quyen Ipi ich hpp phap aia 

minh, hp v i n phai trdng cho vao 

co quan hanh chinh, nen ngudi dan 

khdng de'n Tda ma tie'p tue khie'u 

kien, khie'u kien vupt cap, dua de'n 

cac CO quan bao chi... 

Mdt khd khan thuc te khac niia la 

quy dinh cua phap luat trong nhieu 

trudng hpp chua rd rang, con 

chdng cheo, th im chi miu thuan 

nhau nen de giai quye't mpt vu an 

khdng de. Nhieu trudng hpp ngudi 

dan nghi ngd su khach quan ciia 

Tda, cd bie't dau Tda bi vudng do 

chinh quy dinh ciia phap luat. 

Ngudi ta gpi an hanh chinh la "dan 

kien quan". Dan kien quan bao gid 

ciing khd. Ne'u quy dinh ciia phap 

luat khdng kip thdi sira ddi, nham 

tao dieu kien rpng rai, de dang hem 

cho ngudi d i n thi khie'u kien van 

phiic tap ma san Tda an hanh chinh 

v in vang hoe.§€ 




