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ITS. PHAM TUAN KHAI n 

Ngay 13/11/2008, Qud'c hdi nude 
Cpng hoa XHCN Viet Nam thdng 
qua Luat Can bd, edng chuc va Chu 

tjeh nude da cdng bd Luat nay vao ngay 
28/11/2008 la budc tien mdi trong hoat ddng lap 
phap d nude ta. Tinh chat ehinh tri eua hoat ddng 
edng vu trong Nha nude phap quyen Viet Nam 
xa hpi ehu nghTa dupe xae lap tren co sd khoa 
hpc, thuc tien va mang tinh thdi su sau sle. 

a. Xae dinh tinh chit hoat dpng edng vu la 
mdt loai hoat ddng nhan danh quyen lye nha 
nude do chO the la edng chuc, vien chue nha 
nude thue hien. 

Trong tat ea cac hinh thai kinh te - xa hpi, 
ngoai hoat dpng cdng quyen, edn co hoat dpng 
cua cae td churc xa hdi, cdng dan. 6 Viet Nam, 
cae hoat dpng nay hpp thanh mdt loai quyen luc 
xa hdi tdn tai va phat trien tu' khi nha nude Viet 
Nam Dan ehu cdng hoa ra ddi (1945). Tuy 
nhien, quyen luc nha nude giu vj tri trung tam 
trong xa hdi, nd phan anh Ipi ich eua giai d p 
thd'ng trj (trong nha nude ta, Ipi ich nay thudc ve 
toan the nhan dan dudi su lanh dao cOa Dang 
Cdng san Viet Nam). Quyen lye nay dupe the 
hien d hai phuong dien: mdt la, do can bd, cdng 
churc trong he thdng chinh trj thyc hien; hai la, 
mdt sd quyen lye edng dupe chuyen giao cho 
eae td churc xa hdi va tu nhan dam nhan (trudng 
hpe, benh vien, edng chung...) nhu chung ta vIn 
thudng gpi "djch vu edng". Cac quy djnh cua 
Luat Can bd, cdng chue da cu the hda dupe loai 
quyen lye nay va chu the thyc hien la can bp, 
cdng chue Viet Nam. 

(*) Vu trudng Vu Phap luat, Van phdng 
Chinh phu 

Tuy theo tCmg the che, ehu the thyc hien 
quyen lye cdng (can bd, edng churc) dupe thu 
hep hay md rdng. CJ nude ta, he thd'ng ehinh trj 
bao gdm Dang Cdng san, Nha nude, cae td 
chue xa hpi, nhung chu the quy dinh trong Luat 
Ian nay ehi bao gdm can bp, edng ehure trong 
Dang Cpng san, bp may nha nude va eae td 
churc chinh tri xa hpi tur trung uong den dja 
phuong (cac td ehure xa hpi khac khdng phai la 
ddi tupng dieu chinh cua Luat). Day la budc tien 
ve ddi mdi tu duy nen cdng vu d Viet Nam 
nhIm tach bach loai hoat ddng edng quyin vdi 
cac loai hoat ddng xa hpi khac. Day cung la CP 
sd de Chung ta thiet lap mot che dinh mdi trong 
he thd'ng phap luat d nude ta - Luat Vien churc 
(da dupe dua vao Chuang trinh xay dung luat, 
phap lenh eua Qude hpi khda XII). 

b. Su phat trien eua hoat ddng edng vu 
trong Luat edn the hien d viee quy pham hda 
cae quy tac umg xu nhu dao dure, van hda giao 
tiep cOa can bp, cdng chuc (Mue 3, Chuang II); 
phan biet rd can bd va edng ehuc (Chuong III, 
Chuang IV). Dac biet g in vdi chu truong phan 
cdng, phan d p cua Nha nude, Luat quy dinh rd 
eae loai can bp, edng chuc eae d p : trung uang, 
d p tinh, d p huyen, d p xa va lam rd nghTa vu, 
quyen; van de b lu eu, phe chuan can bd (Dieu 
24); danh gia can bp, cdng chuc (Dieu 27, 29 
va Mue 6 Chuong IV); van de phan loai cdng 
chuc (Mue 1, Chuang IV); dieu ddng, bd nhiem, 
luan chuyen, biet phai, tCr ehure, mien nhiem ddi 
vdi edng chuc (Mue 5 Chuang IV); quan ly can 
bp, cdng chuc (Chuang VI). De phat huy hon 
nua tinh tieh cue, kha nanj cua can bp, edng 
churc nham bao dam cac dieu kien vat chat, Ipi 
ich cOa can bd, cdng churc la viee bao dam cae 
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dieu kien cua can bd, cdng churc nhu nha d 
cdng vu, trang thiet bj lam viee trong cdng sd, 
phuang tien di lai... (ChuongVII). Thanh tra 
cdng vy, mpt che dmh rat "cu" nhung dupe xae 
djnh rat trang trpng trong Luat (Chuang VIII), 
tap trung vao thanh tra trach nhiem can bp, 
edng chuc va de cao vai trd cua he thdng thanh 
tra thuoc Bp Npi vu. 

Tu tudng ddi mdi d cac che djnh tren the 
hien dudi hai khia canh: thu nhat, khi xay dung, 
cac nha lam luat da nghien cuu, tiep thu kinh 
nghiem cua cac nude trong khu vuc va the gidi 
ve mdt nen cdrig vu hien dai, khoa hpc, thdng 
nhat va djnh hudng cua Dang ve viee "thuc hien 
nguyen t i c cdng khai, minh bach, dan chu v^ 
phuc vu dan ddi vdi cac ca quan va cdng ehuc 
nha nude""'. Do dd, vj tri, vai trd, quyen han, 
nghTa vu va trach nhiem cua can bp, cdng ehuc 
duqc de cao va co ca sd de thuc hien thdng qua 
cae che djnh ve cac dieu kien bao dam thi hanh 
edng vu; thur hai, nhCrng ddi hoi eua su phat 
trien kinh te xa hpi, dac biet la vai trd cua khu 
vuc edng (nha nude) trong viee dua ra cac 
ehinh sach vT md thdng qua ehu the la can bd, 
edng churc. 

c. Mpt diem sang, the hien tinh each mang 
trong Luat Can bp, cdng ehure la viee the hien 
chinh sach ddi vdi ngudi cd tai nang (Dieu 6). 
Ljeh su cdng vu cua cac nude tren the gidi g in 
vdi tri tue, su cdng hien cua cong chue. Mpt nha 
nude manh la mpt nha nude cd dpi ngu edng 
chuc e6 tri tue, chuyen nghiep. Sinh thdi, Bae 
Ho kinh yeu thudng day, phai xay dung dpi ngu 
can bp, cdng chuc "vura hong, vura chuyen", tuc 
la phai cd pham chat dao due va chuyen mdn, 
nghiep vu gidi. 

Nhu tren da phan tieh, Luat quy pham hda 
cac quan diem cua Dang, dac biet la van de 
phat hien, thu hut, boi duong, trpng dung va dai 
ngd xung dang ddi vai ngudi cd tai nang. Khi 
nghien curu npi dung nay, cac hpc gia thudng 
dua ra cac tieu chi cua tai nang: tri tue; hpc van; 
qua huan luyen (mdi trudng); kinh nghiem; kha 
nang phdi, ket hpp vdi dong nghiep. Tai nang d 
day, khdng phai chi phuc vu mpt hay mpt nhdm 
ngudi ma la sy hoa nhap trong cong vu, la su 
trung thanh ddi vdi mpt che dp xa hpi; g in bd 
loi ich cua minh vdi Ipi ich cpng dong '̂ '. Y tudng 
nay thiet nghTse dupe Chinh phu trien khai theo 
tinh than "... tori vinh nhung ngudi cd cdng; bd 

tri su dung dung nhumg ngudi cd nang lye, het 
Idng vi dan, vi nude; khuyen khich nhOrng ngudi 
nang dpng, sang tao, cd sang kien, ed y tudng 
mdi" nhu Van kien Dai hdi Dang l ln thur X da 
chi ra '̂ '. 

Gan vdi chinh sach ddi vdi ngudi ed tai 
nang, Luat Ian nay qui pham hoa viee danh gia 
cdng churc (bao gdm ndi dung danh gia, trach 
nhiem danh gia, phan loai danh gia edng ehuire) 
nham lam rd pham chat ehinh trj, dao dure, nang 
luc, trinh dp chuyen mdn, nghiep vu, ket qua 
thuc hien nhiem vu dupe giao. Day eung la 
diem mdi so vdi Phap lenh Can bd, cdng ehuire 
va phu hop vdi hoat ddng edng vu trong qua 
trinh ddi mdi d nude ta. 

Ke thua va phat trien nhung quy djnh 
phap luat cong chuc hien hanh. 

a. Su ke thCra va phat trien cua cac che djnh 
Luat Can bd, edng chuc xuat phat tur viee ra 
soat, phap dien hoa cac quy djnh (tur cae thdng 
tu, nghj djnh, phap lenh can bd, edng ehuc) va 
nghien curu, danh gia thyc trang eae quan he xa 
hpi ma cac quy djnh cOa Luat d n dieu ehinh. 
Cac quy dinh nay cung the hien tinh dn djnh ve 
mat ehinh trj trong chinh the cua chung ta nhu 
eae quy djnh ve khai niem can bd, edng ehuc; 
vai trd cua Dang Cdng san trong he thd'ng 
ehinh trj; nghTa vu, quyen eua can bd, cdng 
chuc; nhung viee can bd edng ehure khdng dupe 
lam; tuyen dung cdng churc; ngaeh edng ehuc; 
dao tao, boi dudng cdng chue; dieu ddng, bo 
nhiem, luan chuyen, biet phai, tu ehure, miln 
nhiem ddi vdi edng ehuc; thdi viee, nghi huu ddi 
vdi cdng churc; quan ly can bd edng ehure; khen 
thudng va xu ly vi pham. 

b. Cac quy djnh ve ke thura va phat trien ndi 
bat nhat trong Luat Can bd, cdng churc: 

- Cdng chuc va phan loai edng ehuc 
Lan nay, ngoai viee quy djnh edng chuc d 

trung uong, d p tinh, d p huyen, viee phan loai 
edng churc dupe quy djnh rat rd, bao gdm: cdng 
chu'c trong co quan cOa Dang Cdng san Viet 
Nam, td chue ehinh tri - xa hdi; trong cP quan 
nha nude; trong bd may lanh dao, quan ly cua 
don vi sy nghiep cdng lap; cdng chuc trong 
quan dpi, cdng an va dupe phan theo 2 loai. (1) 
loai dupe can cur vao ngaeh duqc bd nhiem, bao 
gdm loai A (chuyen vien cao d p hoac tuong 
duong); loai B (chuyen vien chinh hoac tuong 
duong); loai C (chuyen vien hoac tuong duong); 
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loai D (can sy hoac tuong duong va ngaeh 
nhan vien). (2) Loai dupe can cu vao vj tri cdng 
tac, bao gdm edng churc giu churc vu lanh dao, 
quan ly; cdng churc khdng giu chuc vu lanh dao, 
quan ly. Viee phan loai nay da chinh thure luat 
hda cac loai cdng churc, la co sd de cac co 
quan, td churc quy hoach, ke hoach hda dpi ngu 
cdng churc d ea quan, don vj minh thdng qua 
viee lua ehpn, boi dudng, thi tuyen va xae djnh 
lai tumg vj tri vjee lam cua cdng chuc. Day eung 
la sy phat trien eua viee ket hop che dp, vj tri 
viee lam vdi co d u bien che eua tumg co quan, 
td chue''"; Vdi cac quy djnh nay, tien tdi trong bp 
may nha nude se s ip xep vj tri edng chuc tuong 
xCrng vdi nang luc va hieu qua cdng viee cua 
edng chuc, khIc phuc tinh trang "sdng lau len 
lao lang". 

- Can bp, cdng ehure d p xa 
Day la cac quy dinh ke thura cac quy djnh 

eua Phap lenh Can bp, cdng churc va cae nghj 
djnh cOa Chinh phu nham nang cao gia trj phap 
ly va cu the hda viee tuyen dung, su dung, quan 
ly; nghTa vu, quyen cua dpi ngu can bp, cdng 
chue d p xa. Do dac thu can bp, edng chuc d p 
xa khac vdi can bd, edng churc d p trung uong, 
d p tinh, d p huyen, cac quy djnh cua Chuang 
V quy djnh can bp, cdng chue d p xa gdm hai 
nhdm: (1) can bd d p xa dupe b lu cu de giu 
churc vu theo nhiem ky, bao gdm Bi thu, Phd Bi 
thu Dang uy; Chu tieh, Phd Chu tjeh HDND; 
Chu tjeh, Phd Chu tjeh UBND; Chu tjeh UBMT-
TQ; Bi thu Doan Thanh nien; Chu tieh Hpi lien 
hiep phu nCr; Chu tjeh Hdi ndng dan (ehi ap 
dung ddi vdi xa, phudng, thj tran ed hoat dpng 
ndng, lam, ngu, diem nghiep va cd td ehure Hpi 
ndng dan Viet Nam); Chu tjeh Hdi cuu chie'n 
binh Viet Nam (nhdm nay dupe hudng luong va 
che dp bao hiem khi dam nhiem chue vu); (2) 
dpi ngu edng churc bao gdm: trudng cdng an; 
chi huy trudng quan su; van phdng - thdng ke; 
dia chinh- xay dyng-dd thj va mdi trudng (ddi 
vdi phudng, thi trin) hoac dia ehinh - ndng 
nghiep- xay dung va mdi trudng (ddi vdi xa); tai 
ehinh- ke toan; tu phap- hd tjeh; van hda- xa 
hdi. Luat eung giao cho Chinh phu quy djnh eu 
the sd lupng can bd, edng ehure d p xa. Mpt 
diem mdi nura ddi vdi can bd, cdng churc d p xa 
l l n nay la viee quy dinh chat che quyen, nghTa 
vu cua can bd, edng ehCrc d p xa, che dp tap 
su, quyen hudng luong, bao hiem; v In de b lu 

cu, tuyen dung, dao tao, boi dudng can bd, 
cong chuc d p xa; danh gia, phan loai, xin thdi 
lain nhiem vu, tur chuc, miln nhiem, thdi viee, 
nghi huu ddi vdi can bp, edng churc d p xa. 

Viee luat hda can bd, cdng chue d p xa cd 
tac dpng rat Idn den he thd'ng chinh quyen co 
sd, tap sy dn djnh ve mat ehinh trj ddi vdi d p 
xa; ddng thai, khIe phuc tinh trang "phinh bien 
che" CO sd d p xa hien nay.'" 

De bao dam quyen loi cua can bp, cdng 
churc d p xa, Luat quy dinh rat ro can bd, edng 
ehure d p xa khi giur ehuc vu thi dupe hudng 
luang va che dp bao hiem; khi thdi giur chuc vu, 
neu da du dieu kien, tieu chuan theo quy dinh 
cua phap luat dupe xem xet chuyen thanh cdng 
churc (khdng phai tap sy va hudng che dp, 
ehinh sach lien tuc); neu khdng va chua du dieu 
kien nghi huu thi thdi hudng luong va hudng 
che dp bao hiem tu nguyen theo quy djnh cua 
phap luat (Khoan 2 Dieu 62). Quy dinh tien bd 
nay khang djnh mdt l ln nu'a vai trd cua can bp, 
cdng chue d p co sd la c lu ndi, la canh tay keo 
dai giu'a ehinh quyen, d p uy dang d p tren vdi 
nhan dan d xa, thdn, ban lang nhIm tao dieu 
kien cho hp tap trung cao hon nura vao edng 
viee cua Nha nude d dia phuang. 

Tuong tu, de dap ung yeu c lu thuc t i ln va 
thu hut dpi ngCJ tri thure d p ca sd, Luat quy djnh 
che dp tuyen dung, dao tao, bdi dudng can bd, 
cdng chue d p xa va tao cac dieu kien thuan Ipi 
cho hp cd dieu kien phat trien. Quy dinh nay 
gdp phIn han che quan niem coi d p xa la d p 
"thap", kich thich nhCrng ngudi tre tudi sau khi 
td't nghiep cae nghe nghiep khac nhau trd ve 
que huong ddng gdp tri tue cho dia phuang 
(Dieu 63).̂  

Cd the ndi, che djnh ve can bp, edng churc 
d p xa la tam diem trong toan bd cac quy dinh 
mdi cua Luat Can bp, edng chuc. 

Tac ddng da dang cua Luat den cac hoat 
ddng cdng quyen 

a. Sy ra ddi cua Luat Can bd, edng churc 
khac phuc sy ehdng cheo va tao nen sy thdng 
nhIt cao trong hoat dpng eua bp may nha 
nude. Cac quy djnh ve che dp, chinh sach dupe 
ban hanh dudi cac hinh thue van ban khac da 
dupe nhIt the hoa theo'3 phuang dien: (1) tranh 
su hieu sai, tao ra viee ap dung cac quy djnh 
thdng nhIt tur trung uong den dia phuang 
(quyen han, nghTa vu; quan ly can bd, cdng 
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ehure; can bd, cdng chuc cua ca quan dang, 
doan the, bp may nha nude...); (2) de cao vai 
trd eua co quan, td ehure quan ly eae d p trong 
viee quan ly can bp, cdng chuc thudc quyen Uy 
ban thudng vu Quoc hpi, Chu tjeh nude, Chinh 
phu, CO quan cd tham quyen cua Dang Cpng 
san, bp, CO quan ngang bp, ca quan thudc 
Chinh phu, UBND cac d p ) nhu quy djnh tai cac 
dieu 66, 67, 68, 69; (3) xae djnh ro viee phan 
loai can bp, cdng chue va yeu c lu nhiem vu ddi 
vdi eae loai can bd, cdng churc d trung uang, 
tinh, huyen va xa; ddng thdi, bao dam cae dieu 
kien cho hoat dpng eua can bd, cdng churc. 

b. Cac quy djnh eua Luat tac dpng den cae 
ITnh vyc edng quyen khac, nham dn djnh trattu, 
lap lai ky cuong trong nen hanh chinh: vai trd 
cOa ngudi dung d Iu , quan ly can bp, cdng 
chuc; phdng ngua ehdng tham nhung, tieu eye 
trong bd may nha nude (nghTa vu cOa can bp, 
cdng chue, ngudi dung dIu quy dinh tai eae 
dieu 8, 9 va 10); dao due, van hoa giao tiep eua 
can bd, cdng ehuc nhIm xay dung mdt dpi ngu 
g in dan, sat dan, thuc su l ing nghe y kien, 
nguyen vpng cua nhan dan. Day eung la mue 
dich cao dep ma hoat ddng cdng vu danh cho 
dpi ngu can bd, cdng ehuc. 

Che djnh thanh tra cong vu dupe thiet ke tai 
Chuang VIII nham xay dung mdt luc lupng 
thanh, kiem tra manh me trong hoat dpng edng 
vu, dac biet la trach nhiem doi vdi cdng viee 
dupe giao cua can bp, edng chue. Day cung la 
tu tudng tien bp, tac dpng tieh cue den hoat 
ddng edng quyen: d dau co quyen lye, d dd 
d n cd sy kiem soat quyen luc de tranh lam 
quyen, Ipi dung cdng quyen nham muu d u Ipi 
ich ca nhan. 

NhIm dua trach nhiem ky luat la co sd 
chinh cho hoat ddng cua bd may nha nude va 
de cao nguyen tac: cdng vu phai dupe bao ve 
bIng cac che tai nghiem khIc, Luat Can bd, 
cdng chuc ghi nhan cac hinh thure ky luat de 
bao ve hoat dpng edng vu. Khac vdi Phap lenh 
Can bp, cdng chuc, hinh thuc "ha ngaeh" dupe 
thay bang "giang ehure" (Dieu 79) ap dung vdi 
edng churc giu churc vu lanh dao, quan ly. Ddi 
vdi can bp, Luat quy djnh 4 hinh thure ky luat va 
rd hon ddi vdi can bp b lu cu vdi che djnh "miln 
nhiem". Cac hinh thuc ky luat nay dupe van 
dung mpt each linh hoat, tao dieu kien cho cae 

CO quan, nguoi du-ng dau cd dieu kipn can 
nhle, ap dung can trpng ddi voi tinh chat, muirc 
dp vi pham hoat dpng edng vu cua can bo, 
cdng chu'c, dac biet la hanh vi tham nhung, neu 
can bp, cdng chu'c vi pham eung duqc "long 
ghep" trong cac hinh thu'c ky luat: "can bd, edng 
churc bj ky luat each chue do tham nhung thi 
khdng dupe bd nhiem vao vj tri lanh dao, quan 
ly" (K4 Dieu 82). 

Cung vdi cae luat, phap lenh trong he thdng 
phap luat, Luat Can bd, cdng chu'c ed hieu lire 
tu ngay 1/1/2010 se la co sd phap ly vung chae 
cho hoat dpng cdng vu d nude ta. Hy vpng, cac 
quy dinh mang tinh each mang, thdi su cua 
Luat Can bd, cdng chue khdng ehi dumg lai a 
cac quy dinh cOa Luat ma edn cd tac dpng Idn 
trong ddi sdng ehinh trj d dat nude ta, gdp phan 
tieh cue vao viee "ddi mdi tu duy sang tao, kien 
thuc chuyen mdn nghiep vu cOa can bd, cong 
ehuc, dap u'ng yeu d u cua thdi ky day manti 
edng nghiep hoa, hien dai hoa" '=' nhu Van kien 
Dai hpi Dai bieu Ian thu X cua Dang da de ra.Q 

Ghi chu: 

(1), (3), (5) Van kien Dai hdi dai bieu toan 
qud'c Ian thCrX. Nha xuat ban Chinh tri qud'c gia 
nam 2006, trang 254; 295; 293 

(2) d cac nude phat trien, cae quy dinh vi 
phan loai va ngaeh cdng chCre la easacho viee 
dinh vi cac loai cdng chuc tren ca so cdng viee 
cua tCtng cap: ca cau cdng chuc dupe xae dinh 
tCr vj tri viee lam, khdng ed edng chde loai cao 
lai a vi tri thap hoac nguac lai. 

(4) Tinh den 31/12/2007, ca nude co 
216.247 can bp. cdng chuc cap xa huang luang 
tCr ngan sach nha nude (ngoai ra edn cd hem 
500.000 ngudi hoat ddng ban chuyen trach a 
'tren 110.000 thdn. lang, ban, ap... duachuang 
phu cap hoac khoan phu cap hoat ddng co 
ngudn gd'c tu ngan sach nha nude). Hien nay, 
ca nude co tren 10.000 dan vi hanh chinh cap 
xa. neu tang them mdt bien che cho mdi xa th\ 
ea nude se tang khoang 10.000 ngudi va ngan 
sach nha nude hang nam se phai ehi them hang 
tram ty dong (theo so lieu bao cao giai trinh, tiep 
thu, chinh ly Du thao Luat Can bd, edng chOc so 
158/UBTVQH12 ngay 16/10/2008 eua Uy ban 
thudng vu Qud'c hdi). 
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